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ANDHRA PRADESH (TELENGANA AREA) 
“OHLORAL HYDRATE RULES, 1962—1i 
sntra vires of theIntoxicating Drugs Act (IV of 
1333-F ) (as amended 1n 1953) 69 


ANDHRA PRADESH (TELENGANA AREA) 
INTOXICATING DRUGS ACT (IV OF 1333- 
F.)—If repealed zn toto troduction (in the Hy- 
derabad State) of the two Central Acts Dange- 
rous Drugs Act (II of 1930) and Drugs Act 
(XXXIII of 1950)—Amendment thereafter by 
Hyderabad Act (XXII of 1953)—Validity ə 


‘CALCUTTA THIKA TENANCY ACT (II OF 
1949), Ss 3 and 29 and Amendment Act (VI of 
1953), S 8”—Suut for eviction in civil Court trans- 
ferred to Thika Controller under S. 29—Section 
deleted by Amendment Act—Jurisdiction of 
Controller to decide—Bengal General Clauses 
Act (1899), S 8 s. OL 
‘CIVIL PROCEDURE CODE (V OF 1908), 
S 2 (16), Order 22, rule 4—Suit and decree 
against some of the legal representatives —How 
for binding on the others notimpleaded . 10 


O 20, R 12—Applicability and scope— 
Plaint valued for possession and past profits— 
Court-fee paid thereon— Failure profits not pray- 
ed for—Discretion of Court to order inquiry into 
future profits .. 89 
— ——Q 21, Rr. 35 (2) and 96—Execution sale 
of shares of some members of a joint Hindu family 
—Order for delivery of joint possession with mem- 
bers of joint family and publication of such delr- 
very of possession by beat of drum—Effect—If 
purchaser gets possession—Suit by auction-pur- 
chaserfor partihon—Lamitation— Starting point 
—Limitation Act (IX of 1908), Articles 144 and 
120—Applıcabılıty 29 
COMMON GARRIERS—Shipowners—Aware 
of contract between buyer and seller—Goods to 
be packed im ‘new’ fibre drums—Shipment of 
the goods packed ın ‘ old? drums—Bill of lading 
merely stating ‘goods packed ın drums m good, 
order and condition’—Clean bill of lading—At 
request of and agamst indemnity given by the 
seller—Lz1iabihity in tort (deceit) 81 
COMPANY AND SHAREHOLDERS—Cor- 
porate personalıty —Pıercıng the veil—When 
permissible 76 
CONSTITUTION OF INDIA (1950), Art 136 
—Criminal appeal by Special Leave—lInter- 
ference with decision of lower Courts—Princi- 
ples observed for exercise of jurisdiction 129 


Art 226—Motor Vehicles Act (IV of 1939) 
—Government Order No 1298 issued by the 
Government of Madras relied on by an applicant 

‘for stage carriage permit before Regional Transport 

Authority—Said Government Order struck down 


(1967) 1 M L J—E 








CONSTITUTION OF INDIA (1950)—(Contd.) 


by Supreme Court during pendency of further 
proceedings—Applicant if barred from contend- 
ing in such proceedings that the Government 
Order 1s bad—Writ proceedings against ordei of 
the State Transport Appellate Tribunal made in 
appeal—Hıgh Court deciding to remand the case 
—Remand if should be to original or appellate 
authority—Parties entitled to be heard in such 
remand 17 


Art 311—Dismissal of civil servant with 
retrospective effect—Validity—Refusal to al- 
low the civil servant concerned to be represented, 
at the enquiry preceding his dismissal, by a 
Counsel of his own choice—Effect . 67 


CONTRACT—Pucci adat system of Bombay 
market—Incidents—Status of pucca adatia 159 


CRIMINAL PROCEDURE CODE (V OF 
1898), Ss 361 (1), 537 and 239—Contravention 
of S 361 (1)—But no prejudice caused— Tria] 
not vitiated—Several items of cheatmg part 
and parcel of one transaction—T11al on a single 
charge— Validity . 159 
—Ss 476 and 479-A— Criminal trial before 
a criminal Court— Order of acquittal passed— 
Witness giving false evidence—Not detected by 
the Court—Subsequent application under S. 476 
—Court finding witness gave false evidence— 
Written complamt by the Crimmal Court to the 
77 Magistrate—Proper—S 479-A not a 

ar 93 


EVIDENGE-—Secondary evidence—Copies of 
original documents—Admıssıbılıty . 119 
EVIDENCE ACT (I OF 1872), S 112—Scope 
and effect . 164 
— — 8 116—Limitation Act (IX of 1908), S 
28 and Art 144—Tenancy from year to year 
of lands belonging to a Hindu deity granted by 
is manager—lIf termmates with the expiry of 
office of such manager—Tenant if can, during 
contmuance of the tenancy, acquire absolute 
title or permanent right of occupancy by pres- 
cription 4 


FORWARD CONTRACTS (REGULATION 

ACT (LX XIV OF 1952),Ss 2 (c) and 15- Scc. 
—Speculative contracts—If falls within the pur- 
view of the Act 159 


HINDU LAW—Jomt family—Gift—Power to 
gift away ancestral movable or immovable pro- 
perties—Limitations—Gift by husband to wife 
of 1mmovable ancestral property—Validity—If 
becomes valid 1f made to carry out wishes of the 
father of the husband—Father-in-law’s power to 
gift ancestral immovable property to daughter-ın- 
law .. 164 
Religious endowment—Lease of land be- 
longing to deity—Tenancy if intended to be 
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HINDU LAW- (Cord ) 


permanent—Considerations—Tenant — delibera" 
tely withholding the Sanad by which the tenan- 
cy was created—Presumption 4 
HYDERABAD SALES TAX ACT (XIV OF 
1950), S 2 (£2)—Coal Control Order, 1945— Coal 
supplied under authorisation of the Goal Com- 
missioner to allottees resident outside the State— 
Turnover, if lable to sales tax under the Act— 
Constitution of India (1950), Art 286 (1) (a) 
Explanation —Effect of—Central Sales Tax Act 
(LX XIV of 1956),S 3 110 
INAM FAIR REGISTER-—Evidenciary value 
—Js an ‘act of State’—Declarations therein have 
supreme importance 119 
INAM GRANTS—Kınds of—On evidence held 
inam comprised only melwaram and was for remu- 
neration of archaka service of temple—Was there- 
fore liable for resumption under section 44-B 
of Madras Hindu Religious Endowments Act (II 
of 1927) on its alienation .. 119 
INGOME-TAX ACT (XI OF 1922)—Income— 
Interest—Qapital receipt or revenue receipt—If 
a casual and non-recurring nature— Estate duty 
wrongly collected from assessee—Proceedings for 
recovery ın Court—Refund directed with mte- 
rest on the amount—Receipt of interest—Statute 
awarding interest— Words ““ınterest” in con- 
trast to “ principal sum adyudged” used—Re- 
venue recerpt and assessable under the Act— 
Non-recurrıng receipt —Lump sum payment on 
account of interest—AÀ ward under the decree 
from the date of institution of proceedings— Cal- 
culated as accruing de dw wn dim — Essential 
quality of recurrence borne— Casual receipt— 
Interest foreseen and anticipated— Not casual 
receipt even 1f not likely recur agam . 149 


Ss 4 and 42 (1)—Income—Deemed ac- 
crual within taxable territories—Money lent at 
interest outside taxable terrıtorıes—Takıng such 
money into taxable territory—Knowledge of 
lender and borrower—To be an integral part of 
the tiansaction—Assessee-companies and a bank 
having branches within and without taxable 
territories—Same director ın the two entities, 
occupyıng a special position— Profits of assessee 
outside taxable territory deposited in. branch of 
the bank outside taxable territory—Borrowal by 
assessee from the bank situate within taxable 
territory on such deposits—Transmussion of funds 
—Assessee, a major shareholder ın the bank— 
Knowledge of arrangement or scheme—Assessa- 
bility of mterest 755: 


S 10 (2) (xo) —Busıness expenditure— 
Legal expenses—Restrictions n the carrying on of 
a busmess—lmposed by legislative or executive 
act—Legal proceedings to quash act —Expenses— 
Allowable busmess expenditure—Expenditure 
incurred need not be directly to earn income— 
Persistence ın proceedings by filmg successive 
appeals or ultimate failure—Not relevant—As- 
sessee, mills carrying on business—Cotton spin- 
ning and weaving—Delivery of yarn, manufac- 
tured, to weavers outside for weaving to cloth— 
—Cotton Control Order—Assessee prohibited 
from delivermg yarn to such weavers—Legal 
proceedings and successive appeals to quash the 
order—Expenses thereof and costs payable to 
Government—Permissible busmess “ə” 








INCOME-TAX ACT (1922)—(Contd.) 


S 16 (3) (a) (1) and (11) —Firm—Assessee 
his wife and stranger partners—Two münor 
sons of assessee also admitted to benefits of part- 
nership—Interest on accumulated profits of wife 
and minor sons—Whether mecludible m the 
assessment of the assessee 45. 


—S 24 (2)—Loss—Set-off—Same business 
— Criterion —Interconnection, interlacing inter- 
dependence and unity—Closure of one business 
without affectmg the other business—Not a 
decisive test—Assessee a company carrying on. 
life 1nsurance and general insurance business— 
Allowed under the memorandum of association— 
Common admunistrative organisation and com- 
mon expenses—loss ın life business against pro- 
fits m general business—Set off—Allowable— 
Same business ee d 


S 25—Duiscontinuance—Business charged 
to tax under the 1918 Act—Exemptıon—Assessce, 
firm—Busimess ın India and outside India—Pro- 
fits of foreign business—Receipt—Taxed under 
the 1918 Act—Dıssolutuon of firm—Foreign busi- 
ness and rental mcome from houses owned by 
foreign firm—Relief on discontmuance—Allowa- 
ble—Receipt of income derived from foreign 
business—Charge under the 1918 Act—Amounts. 
to assessment on foreign busmess—Business, pro- 
fession or vocation;—Not a unit of assessment— 
Charge on the owner of the busmess—Exemp- 
tion on discontinuance—General —Not restricted. 
to the head “ profits and gam of business "— 
Division into various heads only for compu- 
tation—Rental income from property owned by 
foreign firm—R elief on Bicgigunuce eel 

9 


—S 34—Reassessment—Notice—Clause un- 
der which notice is issued, whether should be 
specified—Duty of assessee to disclose material 
facts—Production of books of accounts or other 
evidence—Whether sufficient . 4r 


LANDLORD AND TENANT —Tenancy grant- 
ed by a written instrument or a tenancy whose. 
origin 1s not known-—Question whether the tenan- 
cy 1s permanent— Determination of—Relevant 
factors . 4- 


LEGAL REPRESENTATIVES—Representa— 
tion—Decree properly obtamed agamst some 
only of legal representatives—Binding nature 
on heirs not ımpleaded—Death of debtor after 
suit—Suit agamst legal representatıves—Contı- 
nuation or ınstıtutıon of suit after dılıgent and 
bona fide enquiry agamstsome only of the legal re- 
presentatives of deceased debtor—Heirs not 
ımpleaded, bound by the decree—Existence of 
fraud, collusion or other vitiating factors, and 
special defence open to the non-impleaded heir— 
Open to mvestigation by Court—Binding nature 
of decree—Question depends not on personal law 
but on law of procedure—Practice . 10 
LIMITATION ACT—Impostion of assessment 
on lands liable to be assessed—No period of 
jamitation . 119 


S 28 and Art. 144—-Perpetual lease, with- 
out legal necessity, of properties belonging to a 
math by its matadhipathi—Lessee ceasing to pay 
rent after the death of the matadhıpathı granting, 
the lease and possessing the demised properties on. 
his own behalf—Adverse possession against the- 
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LIMITATION ACT—(Contd.). 


math when commences—If commences only 
from the date of appointment of a successor ma- 
tadhipathi 154 


Art 134-B—Applicability—Endowed pro- 
perty—Alienation by serviceholder in possession 
and enjoyment—Qua owners subject to an obli- 
gation— Alienors leaving the village after disposal 
of all the properties—De facto trustees in manage- 
ment of temple and matam for over 25 years— 
De jure trustees appomted later by the Deputy 
Commissioner of Hindu Religious and Charitable 
Endowments—Right to recover possession if 
barred . 141 








Arts 134-B and 139—Scope and applica- 
bility of Article 134-B-—Lease from year to year 
of lands belongmg to a Hindu deity lawfully 
granted by 1ts manager—Succeeding manager 
terminating tenancy and filmg suit for recovery 
of 7 lands—Suit if governed by Article 134-B 
or 4 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938), as amended by Madras Act 
(XXIV of 1950), S 8, Explanation III—Scope— 
757 of Explanation III—NWhen can be availed 
o 22 


MADRAS ESTATES LAND ACT (I OF 1908), 
S. 3 (2) (d), Explanation added by Act II of 1945— 
İnam grant—Whether an ‘ estate’—Grant, if 
expressed to be of a named village—Burden on 
person claiming ;to bring the grant within the 
exception—Presumption of an ‘ estate’ arises on 
such proof—Non-inclusion of lands already 
granted or reserved for communal purposes—Not 
conditions for raising of such presumption—Pre- 
sumption, rebuttable by other facts, but not by 
facts in the non-obstante clause—Presumption 
pou and after the Amendment Act XVIII S 


MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), as amended by 
Madras Acts (XI of 1934) and (X of 1946), 
S 44-B—Valıdıty s. 119 
MADRAS PLANTATIONS AGRICULTU- 
RAL INCOME-TAX ACT (V OF 1955), Ss 3, 

4 and 65—Scope—Agricultural Income-tax— 
Sale of produce of earlier years m the year of 
account—Income derived, whether exempt— 
Tax for those years paid after composition— 
Produce of those years, whether had suffered 
tax . 94 
PENAL CODE (XLV OF 1860), S 420—Con- 
viction under—False pretence m express words 
not necessary . 159 
TENANGY-—Registered lease deed—Provisions 
for six months? notice to quit when tenant holds 
over—Notice not given—Suit in civil Court 
transferred to Thika Controller under S 29 of the 
Calcutta Tenancy Act—Suit if can be .—. 
WEALTH-TAX ACT (XXVII OF 1947), S. 5 
(1) (4x1) —VVealth-tax —Exemption—Assessee, an 
industrial undertaking—New and separate unit 
set up after the Act—Net wealth employed m 
establishing the new un1t—Construction of fac- 
tory buildings, erection of plant and machinery 
after the Act—Exemption—Period of Exemption 
—Setting up unit—Commencement of operations 
for the establishment of unit—Distinction.. 25 
WILL—Construction—Disposition in favour of 
a person—Beneficiary if takes as a persona desig- 
nata or by reason of his fulfilling certam legal 
status—Determination of—Test se. 4 
Proof of—Attesting witness—Not proving 
signature of the other attestor Nu 
WORDS AND PHRASES—Devadayam an 

Stalathar poruppu manyam .. 119 
* Letter of credit’, * clean bill of 157 
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[HIGH COURT.] 


ADVERSE POSSESSION—Co-owners-—Ouster 
—Proof of—Notice of hostile title beng set up— 
What constitutes—Registration as constructive 
notice—If sufficient . 46l 
ARBITRATION ACT (X OF 1940), S 14 (2) 
—Application for fihng award by arbitrator 
under—Proper Court-fee 309 


BOARD STANDING ORDER No 156-A (1)— 
Appoimtment of Village Headman—Revisional 
powers of Board of Revenue—Extent of 247 


C. P. CODE (V OF 1908), S 9—Scope—Claim 
that a person 1s entitled to run a customary bull 
race—lIs one of civil nature cognizable under the 
section 371 
S 11, Explanation IV—Mortgage suit— 
Mortgagee acquirmg paramount title to mort- 
gaged property during pendency of, not setting 
1t up—Subsequent suit based on paramount title 
—If barred by constructive res judicata 399 


Ss 37, 38, 47 and Order 21—Money dec- 
ree passed by District Munsif of K—Subsequent 
carving out of territorial yurisdiction of Court of 
K and constitution of separate Court of District 
Munsif at H—Applıcatıon for execution filed in 
the Court of H without any order of transfer 
whether entertamable 281 
S 92—Suit under—Sanction of Advocate- 
General—Amendment of suit by addition of 
party—If requires fresh sanction 29 

S. 100—Finding as to age—lInterference 
in Second Appeal 96 
—O 1,R.10—Adding party—Scopeof 36 


O 8-A—Impleadmg party—Suit ın eject- 
ment—Property im suit being agreed to be sold to 
defendant by its former owner—Plaintiff having 
knowledge—If former owner a necessary of 
proper party . 249 
O 16, R 19 and O 26, R. 4—Whitness 
residing beyond the limits fixed under O 16, 
R 19 —Commussion for examination of witness 
—Discretion—Suit on assigned promissory note 
—Defendant disputing consideration and factum 
of assignment for pon P to 
examine assignor residing beyond the limit fixed 
underO 16,R 19—Commussion to beissued 252 
O 21, Rr 35 and 97 to 103—First suit 
under O 21,R 103 agamst order for removal of 
obstruction dismissed—Second suit between same 
parties claiming same relief but purporting to be 
under different title—Latter suit filed beyond 
one year from order for removal of obstruction— 
Mamntainabihity 83 
O 21, Rr 58 and 63—Order allowing 2 
claim petition under—Remedy of the decree- 
holder—If could appeal under Cl. 15 of Letters 
Patent (Madras) against the order 25 
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C- P. CODE (1908)—(Contd.). 
— ——Q 21,Rr 90,92 and O 84, R 5—Mort- 


gage decree—Final decree for sale—Purchase 
by auction purchaser—Application for setting 
aside sale under O 21, R 90—Duismissal—Con- 
firmation of sale and taking possession by auction 
purchaser—High Court m appeal, restormg 
application under O 21,R 90—Pending appeal 
ın High Court sale by auction purchaser and 
putting purchaser ın possession—Subsequent 
application by mortgagor to deposit amounts due 
under mortgage—Restoration of application 
under O 21, R 90—Vacates order confirming 
sale—Relsef against purchaser from auction pur- 
chaser—Lis pendens 260 
O 23, R 1—Applıcabılıty—Partıtıon suit 
—Plamtiff’s right to vvıthdravv—Lımıts to— 
Passing of prelummary decree . 175 
O 33, R 1, Explanation—Whether plam- 
tiff 1s a pauper—Test to determine—“ Means” 
and “ sufficient means ”—Maecanıng . 311 
O 39—Grant of temporary injunction 
under —Prıncıples applicable to issue of per- 
manent mjunction under Specific Relief Act— 
Apphes 35 


COMPANIES ACT (VII OF 1913), Ss 38, 
184, 186 and 190—Rectification, application for 
—Applicant aware of his name entered ın the 
Register even 1n 1950— Company ordered to be 
wound up—List of contributories settled —Decree 
(balance order) passed agaist him in 1960—4Ap- 
plication subsequent—Acqurescence and laches 
— Effect of—Power of Court, exercise of 478 


COMPROMISE DECREE—Time essence of 
the contracts—Extension of tıme—No jurisdic- 
tion on the Court 251 


CONSTITUTION OF INDIA (1950), Art 20 
(3)—Protection under—Statements recorded by 
an enquiring office under Ss 107 and 108 ofethe 
Customs Act—If ınadmıssıble ın evidence 

(F B 408 
as amended by the Constitution (Seven- 
teenth Amendment) Act (1964), Arts. 25, 26 and 
31-A—** Law ? in first Proviso to Art 31-A— 
Meaning of—Assent of President under—Effect 
—Proprıety of President's action 1f justiciable— 
Word “ mam” m the definition of “ estates" in 
Art 31-A (2) (a) (i) —Proper construction— 
Scope of Arts 25 and 26 .. 206 


(as amended by the Constitution (Seven- 
teenth Amendment) Act, 1964) Art. 31-B—Scope 
and effect .. 179 
Art 132 (1)—Appeal to Supreme Court 
from judgment of single Judge of High Court, 
side-tracking xemedy of appeal to Division Bench 
—Grant of certificate—Practice .. 010 
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CONSTN OF INDIA (1950)—(Contd ) 


Art 132 (1)—Certificate to appeal to 
Supreme Court under from judgment of single 
Judge of High Court—Grant of when remedy of 
appeal to Division Bench not uae Ni: 


Art 217 (2) (6)—Eligibility for being 
appointed as a High Court Judge—Requirement 
of being for at least ten years “ an Advocate of 
the High Gourt"—Actual practice before the 
High Court for ten years 1f necessary—Allegation 
of mala fides agamst the State Government— 
Effect on appointment 


Art 217 (2) (b) read with the Explanation 
—Elgıbılıty for being appomted as a High Court 
Judge—Expression * has been an Advocate of a 
High Gourt'—If means ‘has been practismg 
before a High Court’—Scope of the Explanation 
—Judicial Office of District Munsif held during 
pre-Constitution period by a person after he 
became an Advocate—If can be taken into 
account ın considering his eligibility 10 


Art. 226—Enquiry against Government 
servant—Principle of natural justice— What 1S 


“279 


Art 226—Hhre-purchase—True nature of 
transaction—Determination of—If within the 
Scope Of a writ proceeding 352 


Art 226—Scope of interference under 247 
Art 226—Writ by public trust to res- 
train proceedings under Madras Act (LVIII 
of 1961) on ground that it is outof its pur- 
view—Mauntainability 313 


GONTRACT ACT (IX OF 1872), S 23— 
Contract for transport of persons by lorries— 
Lorries plying without permit—Contract if 
ilegal—Owner of lorries if precluded from 
claiming hire. charges 449 


S 23—Forum for filmg suit—Contract 
restricting jurisdiction to one of several Courts 
—Valıdıty —Scope of 299 


S 23— Works contract with Government 
—Contract prohibiting assignment or sub-letting 
of the contract—Contractor entering mto partner- 
ship with others for performing the contract—’ 
Partnership if illegal as opposed to public p 

168 
































S 27—Contract in restraint or trade— 
What amounts to—Scope of prohibition under 

, 117 
CO-OYVNER.—Alenatıon by, to stranger and 
adverse possession ss GOS 


CRIMINAL PROCEDURE CODE (V OF 
1898), Ss 4 (4), 190 (1) (a), 249—Report of a 
police officer in a non-cognizable offence with- 
out investigation—Complaimt—Cognizance can 
be taken 'of an offence, by Magistrate—Stay of 
proceedmgs as the accused were abscondıng— 
Order stopping proceedings illegal and without 
jurisdiction and vor1d—Contimuance of the pro- 
ceedings originally instituted —V alid—Memo by 
Public Prosecutor of filing a fresh charge-sheet 
—May amount to implied withdrawal 108 


Ss 4 (1) (r) and 205 (1)—Pleader—If 
includes an agent—Agent when can plead 27 


Ss 145 and 147—Procedure under—If 
similar—If convertible—Essentials for validity of 
an order under S 145 143 








CR P CODE (1898)—(Gontd,). 


S. 145 (4), second Proviso—Fiction enact- 
ed under—Crucial date for invoking—If date of 
petition or date of preliminary order 

(FB) . 392 
——Ss 161 (3) and 173 (4)—Combined effect 
—Notes jotted down by police officer earlier— 
Statements recorded later—Qopies of statements 
furnished to accused—If should include the 
notes .. 366 








S 162—Statements made to an officer 
under the Customs Act—If inadmıssıble in 
evidence 408 
S 195—Procedure under—Applicabihty 
—Scope of 00 
———S 195 (1) (a) —Offence under S. 175, 
Penal Gode—Complamt under S 195 (1) (a) of 
Cr P Code—By whom should be filed . 447 
Ss 242 and 243—Procedure under— 
Accused questioned under S 242 denying offence 
—1f could be convicted on a memo. filed later 
admitting his guilt " 


Ss 435 and 439—Revisional jurisdiction 
under—If would apply to orders of Magistrates 











acting as persona designata under special enact- , 


“ə 379 
S 437, Proviso (6)—Jurisdiction to direct 
enquiry m respect of offences not triable exclusive- 
ly by Sessions Court—— Other offence " meaning 
of—Scope and construction of proviso (2) of 
S 437 . 270 


ments 








S 479-A (1)—Perjury in judicial pioceed- 
ings—lInitiation of action—Proper 0 
CRIMINAL TRIAL—Accused initially plead- 
ing not guilty—Prosecution witness exammed— 
Accused pleading guilty later by filing a memo- 
randum admitting the offence—I could be con- 
victed on such plea—Such a person if could be 
examined as prosecution witness against a co- 
accused 276 


Prosecution under S 307,I P C —Magıs- 
trate holdmg that no offence exclusively triable 
by the Court of sessions made out—Revision to 
Sessions Judge—Sessions Judge holding prima facie 
case under S 307, T P C, made out—If should 
commit the accused to sessions straight away—If 
could order further enquiry . 403 


CROWN (GOVERNMENT) GRANTS ACT 
(XV OF 1895)—Scope and applicability 206 
CUSTOMS ACT (LII OF 1962), Ss 107 and 
108—Statements 1ecorded under—Admussibility 
ın evidence (FB) 408 


DEED—Construction—Purported deed of settle- 
ment—If and when may be construed as partly 
opa uae as deed and partly as will—Inter- 
pretation of deeds—General principles 440 


DIVORCE ACT (IV OF 1869), S. 19 (1)— 
Impotency as a ground of nullity—Nature of 
proof—Refusal to allow access or consummate— 
Impotency—If can be 1nferred (FB) . 153 
DOMESTIG TRIBUNAL—Diseiplinary pro- 
ceedings before—Decision of a criminal Court 
acquitting an accused of an offence charged— 
Departmental proceedings ın respect of the same 
incident—Decisions of Court—How far final 146 
EASEMENT—Drainage rights—Existence of 
well-defined course or channel for 22 years— 





, 
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GENERAL INDEX. : 


EASEMENT-—(Contd ) 


Prior course of the channel not to be considered 
— Several owners of servient lands—If necessary 
parties in the absence of allegation of obstruction 
by them 177 
EASEMENTS—Common party wall—Rights of 
owners—Scope and limitations of—Procedure to 
be followed ın case of proposed interference wit] 
a party wall 31 


EASEMENTS ACT (V OF 1882), S. 4— Party 
wall—Easement right to have ıt maıntamed as 
such—Scope 91 
EMPLOYEES PROVIDENT FUNDS ACT 
(XIX OF 1952), S 1 (3)—Applicability to non- 
proprietary and non-commercial clubs—Notifica- 
tion under S 1, sub-S (3) (b) of the Act— 
Validity of—Establishment—Meaning of 267 


EMPLOYMENT EXCHANGES (COMPUL- 
SORY NOTIFICATION OF VACANCIES) 
ACT (XXXI OF 1959)—Applicability—Scope 
and object of 474, 


EVIDENCE ACT (I OF 1872), S 25-——Bar 
under—Statements recorded by a customs officer 
under Ss 107 and 108 of the Customs Act—If 
ınadmıssıble in evidence (FB) 408 


S 114—May presume—Woman leaving 
lawfully wedded husband—Living with another 
in illicit intrmacy from about ten days of her 
leaving husband—Birth of a child within seven 
months after leaving husband—Natural birth 
after full period of gestation—No evidence contra 
—Not the illegitimate child of the other man— 
Presumption 102 
FOREIGN EXCHANGE REGULATION ACT 
(VII OF 1947), S 12 (1)—Notification, dated 
4th August, 1947, 1ssued by the Central Govern- 
ment under—Validity 197 


Ss 12 (1) and 12 (2)—Declaration under 
S 12 (1)—Requirements—S 12 (2) when 
attracted 197 


FO'REIGN EXCHANGE REGULATION 
RULES (1952), R 3—Valıdıty 197 


FOREST ACT (XVI OF 1927, S. 43 as 
amendei by Madras Act (XXXVI of 1961) 
—If offends Art 19 (1) (f£) and Art 31 (1) 
of the Constitution of India—Confiscation of 
vehicle used ın committing a forest offence—If 
obligatory 5.31 


FRENCH CODE OF CRIMINAL PROCE- 
DURE, Art 202 (2), 216—Receiver—Partie 
cwile moving for the prosecution of Receiver 
and for damages—Found guilty of breach of 
trust by trial Court as a correctional Court— 
Award of damages to partie crvile—Appeal by 
Receiver—Acquittal—Appeal to High Court 
by partie civile by way of cassation—No jurisdic- 
tion to mterfere with acquittal at the sole ms- 
tance of parite crv1le-—Liabulity of Receiver, a civil 
one—Open to partie civile to take civil proceedings 
agaist Receiver 104 


GENERAL CLAUSES ACT (X OF 1897), 
S 6 (e)—Scope and effect 197 


GUARDIAN AND WARDS ACT (VIII OF 
1890), Ss 24 and 43—Duty of guardian of the 
person of a minor girl—Sanction of Court sought 
for performing the marriage of a mmor—Sanc- 
tion refused—Marriage performed in disobedi- 
ence of order of Court—If renders the 
marriage invalid or void 318 
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HINDU LAW—Alsenation—Ahenation of joint 
family property by father having two minor sons 
—Third son born after the alienation if can 
attack the alienation—Period oflımıtatıon 171 


Joint famıly —Claım that a busmess or 
property 1s Joint —Evidence and proof necessary 
to establi-h—Presumption and onus . 360 
HINDU SUCCESSION ACT (XXX OF 1956), 
S 6, Proviso—Scope and applicability—Hindu 
male dying intestate leaving his son and the son 
of a predeceased daughtei —Proviso if ərə 


S 14—Scope and applicability—If would 
enlarge an estate acquired with limited interest 
under an instrument znter vios . 454 


IMPORTS AND EXPORTS (CONTROL) 
ACT (XVIII OF 1947) S 5 and imports 
Control Order, 1955, Cl 5—Conditions of 
licence under—Condition (c)—Scope of— 
Raw materials or accessorres—If would include 
whole machmery .. 373 


INAMS—Class, nature, character and origin of 
ınams tenures ın South India 296 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947) —Bonus—Claim for—Basis of determinmg 
quantum of bonus—Deduction of* prior charges ' 
—Depreciation of machinery working on mülti- 
ple shifts—Allowance for reserves used as work- 
ing capital and rehabilitation charges—Mode of 
computation 120 
S 2 (oo)—" Retrenchment "—What 1s— 
Bona fide retrenchment of surplus staff—When 
could be interfered with by tribunal 37 


S 2 (rr)—Wages—Free food supplied to 
workers in a hotel—If part of wages 92 


S 10-A—Voluntary reference to Aıbıtra- 
tion under—Scope of power of Arbitrator— 
Jurisdiction of High Court to interfere under 
Art 226 of the Constitution with an award on a 
voluntary reference to arbitration 470 


S 25-FF and 33-C (a)—Apphcabihty— 
Co-operative Society, the employer—Dismissed 
workman, employee of the parent society allotted 
to the employer—Laability of society for retrench- 
ment benefits—Jurisdiction of Labour Court—If 
ousted by Madras Co-operative Societies Act 
(VI of 1932),S 51—Effect of Industrial Disputes 
Amendment and Miscellaneous Provisions) 
Act, 1956 (XX XVI of 1956), S 31 . 948 


S 34 (1)—Complamt by or under the 
authority of the appropriate Government—Scope 
of—Persons authorised by Government—If can 
authorise some other officer to file the eo 























INTERPRETATION OF STATUTES—Defi- 
nition clause—Wider interpretation to achieve 
474 


Resort to rules framed under a statute to 
interpret a section of the statute—Permissibility 
197 


the object of the legislation 








Tribunals entrusted with certain powers— 
Incidental powers—When permissible 287 
LAND ACQUISITION ACT (I OF 1894), S. 3 
(2) and Ss 18 and 30—“ Person interested "— 
Who 1s—When could ask for reference of the dis- 
pute of civil Court .. 329 


Ss 4 (1), 5-A and 17 (4)—Notification 
under S 4 (1) also contammg direction under 
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LAND ACQUISITION ACT (1894)—(Contd.). 


S. 17 (4) for dispensing with enquiry under 8 5-À 
—Validity . 16 
S 18—Scope of jurisdiction of Court un- 
der—If can compel the Land Acquisition Officer 
to deposit the amount in Court oo 24 
LANDLORD AND TENANT-—Termination 
of main lease—Sub-lessee’s right to continue in 
possession—Main lessee’s liability for such conti- 
nued possession by sub-lessee—Tenant from 
month to month—Ruights—Contractual tenancy 
coming to an end by efflux of time— Continued 
possession by tenant and acceptance of rent by 
landlord thereafter—New contractual tenancy 
if can be mferred 337 


LETTERS PATENT (MADRAS), Cl 15— 
Appeal under—If would lie m cases where a 
specific remedy 1s provided by statute—Decision 
of a single judge ın a claim petition under O 21, 
R 58, GP Code (V of 1908)—If appealable 
under Clause 15 of Letters Patent à. 29 
LIMITATION ACT (IX OF 1908), Art 85— 
Liunitation Act (XXVI of 1963), Art 1 of the 
Schedule—Mutual, open and current account— 
Legal elements of . 163 
Art 144— Adverse possession or ouster— 
Notice of mere registration— lf amounts to 
notice— Doctrine of constructive notice—If 
mported . 461 
Ss 18, 19—Acknowledgment during the 
extended period of limitation under S 13—If 
can give afresh start 437 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), S 2 (2) 
and S 14 (1) (6)—Demolition—Eviction of te- 
nants from building comprising of several door 
numbers or distinct tenements—If one applıca- 
tion could be filed—Words and Phrases— 
‘Buslding’—Meaning of 277 
S 4 (3) (5)—Fıxatıon of fair rent—Al- 
lowance of ten per cent depreciation even in 
cases of new buildings of less than ten years old— 
Propriety $2922 
S 10 (2) (1) — Wilful default’—What 
amountsto—Burden of Proof 324 

S 10 (3) (a)—Bona fides of requirement 
under—Meaning of 289 
S 10(3)(a)(1) and (111) —Bona fide required 
for landlord’s occupation—Proof—Application 
under S 10 (3) (a) (ın) —Requrrements 368 


S 10 (3) (a)(uı)—Landlord, an unregis- 
tered partnership—1f can maıntam a petition for 
eviction of tenant—Partners if can file the pro- 
ceedings in their individual names 294 


S 14 (1) (6)—Landlord requiring build- 
ing for demolition and reconstruction—Bona 
fide desire or intention essential—No requirement 
building is to be old and decrepit 110 
——S§ 25and Civil P C. (V of 1908), Ss 115— 
District Judge—Power of revisions—Appellate 
Rent Control orders—Propriety—Meaning of 
—Different conclusion on proved facts—Open 
to District Judge 


Ss. 26 and 35—Eviction order under 
earlier Rent Control Act of 1949 without 
ımpleadıng the sub-tenant—If can be executed 
against sub-tenant after the coming into force of 
the 1960 Act .. 803 
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MADRAS BUILDINGS (LEASE AND RENT 
CONTROL AMENDMENT) ACT (XI OF 
1964), S 3—Construction . 397 
MADRAS CITY MUNICIPAL CORPORA- 
TION ACT (IV OF 1919), S. 349 (28)—By-law 
made under prohibiting advertisements m cer- 
tain places— Validity 22409 
MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss. 7 and 11—Notice, under 
—If necessary even m Cases for recovery of ar- 
rears of rent—Termination of tenancy by notice 
under S 106, Transfer of Property Act—Tenaney 
governed by the City Tenant’s Protection Act— 
Landlord—If could claimn damages for use 
and occupation şə. 20 


MADRAS CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), S 28 (1) (8) (3) —Scope— Per- 
son” m S 28 (1) x£includes a registered society. 405 
MADRAS COURT-FEES AND SUITS VALU- 
ATION ACT (XIV OF 1955), S. 69—Scope 
—Documents relating to merits of the claim 
marked in evidence—No oral evidence recorded 
— Subsequent dismissal of suit as settled out of 
Court—Clamm for refund of half the Court-fee 
—Tenability , 4 
Sch II, Arts 11 (2) and 11 (s)—High 
Court-fees Rules (1956), Appendix II, Item 9— 
Original Side Rules (1956), O 48, R. 16—Apph- 
cation by arbitrator for filmg award under S 14 
(2) of Arbitration Act—Proper Court-fee— 
Governed by Article 11 (D), not by Art 11 (2) or 
Item of 9 High Court-fees Rules 309 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955)—Intention 
and policy of Legislature— Power of Revenue 
Court under to order restitunon— Order of 
Revenue Court set aside subsequently—Tenant 
evicted ın pursuance of the Order eailier—If 
can seek restitution by way of redelivery of pos- 
session. . 287 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss 41 (1) and 41 (1-A)— 
Power to supersede a Municipal Council under— 
Nature of—Court’s power under Art 226 of the 
Constitution of India to strike down the exercise 
of the power—Mala fides—Proof and effect— 
** Persistently makes default Meaning of 47 


MADRAS ENTERTAINMENT TAX ACT 
(X OF 1939), S 7-A—Weekly returns submitted. 
accepted tax levied and collected—Materials 
found on a surprise mspection—Best Judgment 
assessment on the basis for the period—-No power 
—No provision ,also m the Act for assessing 
escapedıncome 458. 
MADRAS GENERAL SALES TAX ACT (I 
OF 1959), S 16—Escaped or suppressed transac- 
tions of sale—Inference from entries of collection 
and collection slips with the employee— Written 
explanation submitted by "assessee—Assessment 
order the next day—Explanation apparently 
not considered seriously—Rule of aud: alterem par- 
tem not complied withi—Levy of assessment and 
penalty bad .. 49 

Ss 24, 27 and 29—Arrears of sales tax 
due by assessee—If could be recovered from the 
properties of the assessee 1n the hands of alienees 
for valuable consideration—Scope of 466 
—S, 24 and Transfer of Property Act, S 100 . 
—Relative effect . 466 





— 
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‘MADRAS HEREDITARY VILLAGE OFFI- 
CERS ACT (III OF 1895), Ss 7 and 8— 
Enquiry under—Procedure s: A49 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX. OF 1951) 
—Scheme framed, under ignoring the rights of a 
hereditary trustee—If bındıng on such trustee 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 
1959), S. 101—Magıstrate acting under—Nature 
of function—If a Court—Orders if revisable 
under Criminal Procedure Code 379 


MADRAS INAMS (ASSESSMENT) ACT 
(XL OF 1956)—Effect of levy of assessment un- 
der on inams . 206 


MADRAS LAND REFORMS (FIXATION 
OF GEILING ON LAND) ACT (LVIII OF 
1961)—Transactions entered into after Act was 
struck down but before its revival with retrospec- 
tive effect—Enforcement of provisions of the Act 
with regard to—Liberal view to be taken 312 


Validity after the coming into force of the 
Constitution (Seventeenth Amendment) Act, 
1964—Legislative competency—Falls within the 
ambit of Entry 18 of List II and Entry 42 of Last 
III of the Seventh Schedule to the Constitution 
of India zə ETO 


Ss 5, 17, 62 and 72—Cultivating tenant 
in possession of lands as tenant—Excess over the 
tenant’s ceiling area—Reverted to landlord— 
Authorised Officer—Notice to take possession of 
such surplus land and for distribution for land- 
less persons—Validity—Writ under the Const1- 
tution to quash 106 


S 10 (5) and rule 8 of the Rules framed 
under the Act —Service of notice on concerned 
persons—Personal service to be effected before 
service by affixture attempted—Service by 
afixture at the first mstance—Irregular—Writ 
166 


S 22—Jurisdiction under is quasi-judicial 
—Government cannot issue admınıstratıve ins- 
tructions—Declaration of invalidity of trans- 
actions under S 22—Proper procedure 313 


MADRAS LEASEHOLDS (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVII OF 1963)—Constitutional validity. 206 


MADRAS MINOR INAMS (ABOLITION 
AND CONVERSION INTO RYOTWARI) 
ACT (XXX OF 1963)—Constitutional validity 

. 206 
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Ss 7 and 3 (2) —Mohını grants—Origin 
and nature of—If “ minor inams ” falling withm 
purview of the Act 43 


MADRAS MOTOR ACCIDENTS CLAIMS 
TRIBUNAL RULES (1961), Rr 7 and 18— 
Proceedings before Claims Tribunal—Applica- 
bility of Civil Procedure Code—Inherent power 
to permit such procedures as are rendered ım- 
peratıve by principles of natural yustıce—lf can 
permit filing of an additional written statement— 
Questions of law not raised in the pleadmg—If 
can be urged 19 


MADRAS PANCHAYATS ACT (XXXV OF 
1958) —Election Trıbunal—Bare inspection and 
recount of votes rejected by the Returning Officer 
—Not matters of mere routine—Election petition 
to contain sufficient materials—Satisfaction of 
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MAD PANCHAYATS ACT (1958)—(Contd.). 


the Election Tribunal about necessity for inspect 
tion to do justice to controversy—Essentia- 
grounds .. 256 
—$ 25 (I)—Sentence of crımınal Court 
against candidate for electıon—Disqualificatıon-— 
“€ Date of expiration thereof "—QConstruction 


S. 65(e)—Panchayat Union Council to 
make provision for opening and expansion of 
elementary schools—Conditions necessary to be 
observed—R ules for the grant of recognition and 
aid to elementary schools—R ule 4—Government 
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Bye-law under—Notification prohibiting adver- 
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ACT (XX OF 1933)—Interpretation of S. 11 (1) 
and R. 28—Andhra Pradesh Act of 1953 and 
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CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Regulaton XXV of 1802, 
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OURSELVES 


The Madras Law Journal has completed seventy-seven years of law-reporting 
The Journal has maintained during all this time the goodwill and appreciation 
of the members of the Bench and the Bar for useful and efficient service rendered 
The journal will strive to continue to sustain the ideals chalked out by its great 
founders and the expectations entertained of it by the legal public Law-reporting 
during this period has undergone remarkable changes both in outlook and approach 
Originally intended to be a vehicle of information and instiuction in legal matteis 
it has come to be a chronicler of authoritative decisions Designed in its infancy 
to disseminate knowledge of practice points and rulings on procedural problems 
its concern in later times has been to report mainly decisions on matters of substantive 
law These tendencies have characterised law-repoitirg not only in England but 
in all counties following the system of precedents In India the endeavour to 
make of the country;a Welfare State, the steps taken to transform an agricultural 
economy into one based on industry, imposition of increasing State control in 
every department of human activity, the phenomenal output of legislation both 
at the Central and State levels, these and other factors are throwing up new pro- 
blems of legal and social significance leaving their impact on litigation and shifting 
emphasis from the conventional to the specialised fields in the matter of law- 
reporting At the turn of the century there were hardly more than a journal or 
two for an area covered by the jurisdiction of a Superior Court Since then law 
journals have multiplied Journals reporting decisions exclusively in specialised 
areas like Criminal Law, Company Law, Labour Law, Taxation Law have sprung 
into existence, and the need has been felt for a referencer of unreported decisions 
of the Supreme Court as well Again legal practitioners at the present time are 
not all of them practitioners of law in the traditional sense. Many have either by 
temperament of for other reasons taken to specialised fields An average lawyer 
in general practice cannot go in for more than one law journal ordinarily In 
view of these facts certain broad guide-lines are being followed in selecting cases 
for publication 1n this Journal. Decisions of the High Court on general law and 
State Law and legislation, and decisions of the Supreme Court on appeals from the 
Madras High Court are given the highest priority Such decisions of the Supreme 
Court in appeals coming up from other High Courts as are likely to be particularly 
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useful to legal practitioners in the city as well as in mofussil a1eas are also included. 
Decisions ın specialised fields are not ordmarily included at the expense of decisions 
on general or State Law and legislation since there are Journals confined to 1eport- 
ing such cases exclusively They get reported in this Journal only where it is felt 
that they have an importance transcending the particular context ın which they 
are given ‘The selection of cases 1s done objectively and dispassionately though 
there are always bound to be differences of opinion on account of individual 
predilections of legal practitioners and their own special requirements. Statistics 
may not be everything ın this respect büt it may be of some use in understanding 
how the guide lines are being implemented and how the reporting of decision on 
State Law and legislation and matters of interest to the Bar as a whole has not 
suffered The figues for the years 1965 and 1966 aie as follows 


N 





Volume and No of cases No of In- No of La- No. of Sup- No of pages No of pages 





year reported in — come-tax bour law — reme Court im High ın Supreme 
all cases cases decisions Court Court 
2 reported. reported reported Reports Reports 
(1965) Ig 20 22 617 149 
IMLJ 
(1965) 
2MLJ 191 8 7 31 568 176 
(1966) 
] M.L.J. 171 20 Ni 23 562 172 
(1966) 
 2MLJ 153 10 1 20 582 100 


———— ee nn ere nn Se 
Constructive suggestions from Readers of this Journal will always be appre- 
ciated. 
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* CONCEALMENT OF DISEASE "—WHETHER A GROUND FOR 
A DECREE OF NULLITY 


By 
Dr SusHm Tewari, M A , LL M (Lond), PhD (Lond) 


The “ fraud ” which will suffice to entitle the petitionci for a decree of nullity 
has been defined!, “ as a deliberate act of deception and/or dishonesty including 
a concealment or mısı epiesentatıon of an existing material fact o1 facts in any way 
relating to the essence of the mariage, and actually inducing that marriage." "The 
question 18, in view of Anath Nath v Lajjabati?, whether concealment of a disease 
18 fraud sufficient to warrant a decree of nullity It 1s submitted that a conceal- 
ment of an incurable disease, including hereditary msanity, affecting the health 
and well-being of the spouses and their offspring, 1s fraud sufficient to wairant a 
decree of nulity The proposition finds support from Indian as well as American 


cases 


In Bwendra Kumar v Hemlata Biswas3, the petit10ne1, B, asked that his marriage 
with the respondent, H, may be declared null and void, on the ground that the res- 
pondent had been suffering fiom a loathsome disease of syphilitic origin alleged to 
be incurable and the petitioner alleged that the marriage was brought about 
fiaudulently and that all the information with regard to the disease was concealed 
from him Mookeijee, A C J, remanding the case for further investigation of 
the alleged fraud, observed that’, ‘Concealment of loathsome and mcurable 
form of syphilis is 1ecognised as fraud sufficient to warrant divorce or annulment.” 
On remand, the case was heard by Greaves, J , who found upon the evidence that 
the father of the 1espondent knew prior to the marriage that the respondent was 
suffering from syphulis, and that this fact was not known to the petitioner but was 
concealed from him The learned judge, assum.ng that the father knew that 
the disease was incurable, did not think? “ that this would be a good ground for 


annulling the ma1i1age " 


It is submitted that the observations of Mookerjee, A. C J., were a correct 
exposition of law because a person afflicted with a grievous incurable and contagious 
disease is a source of hidden danger and when a marriage is performed concealing 
such a disease the diseased spouse threatens the other spouse with infection and. 
their children with hereditary disease. İn such circumstances, on the considerations 
of public policy, a case exists for interference by way of judicial annulment 


A recent case on the question 1s Ananth Nath v. Layabatt*, where it was alleged 
that the consent of the petitioner was obtained by fraudulent representation aş 
to the respondent’s health. It was represented that the 1espondent was of sound 
health whereas in fact she was suffering from tuberculosis The Court held that 
concealment of.a disease does not avoid a marriage. In this case the decision is 








1. Tewari Sushil, “ Nullsty of Marriage in Modern Hindu Lam”, an unpublished Thesis, University 
of London (1965), p 292 
2 AIR 1959 Cal 778 
3. AIR. 1921 Cal 459, 464 and 465 
4 AJR. 1959 Gal. 778 See as tothe comments on the case, J.D M. Derrett : (1964) Revue- 
uz sub-est ast atique at p. 239. 
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right because the disease was curable but it is submitted that the Court took a 
narrow view on the subject when ıt observed that! “....concealment of a disease 
other than those mentioned m the said section (section 13 (222) (o) HMA) cannot 
be the foundation for avoiding the marriage", because it failed to consider the effect 
of a distinction between a curable and incurable disease, a disease going to the 
“root” of the marriage, such as syphilis and a disease which does not directly 
relate to the purposes of marriage. 


In American. cases a fraudulent concealment of tuberculosis, hereditary insanity 
and venereal disease has been generally held to be a ground for nullity on the 
ground offraud. In Bernice Leventhal v Fenme Liberman?, the marriage was annulled 
because of the husband's and his parent's fraud in procuring the consent of the wife 
to the marriage ‘The father and the sister of the respondent were both specifically 
asked, before the marriage, regarding the health of the young man. They both 
assured the plaintiff and her family that the respondent had never been sick, whereas, 
1n fact, they both knew that he was tubercular and had been treated for the disease 
In Dams v Davis?, and Sobolv Sobol*, the Court gave a decree of nullity to the wife, 
where the husband was suffering from tuberculosis, emphasizing dangers to the 
health of the wife and her offspring We find, as to the.concealment of venereal 
disease, that generally if either spouse conceals from the other that he or she 
is afflicted with an incurable chronic venereal disease, 1t1s deemed to be such a 
fraud as will warrant a decree of nullty§, 





Anathnath v. Layabatı Devt, A.I R 1959 Cal. 778 at 780. 
(1933) 88 ALR 782. 

(1919) 106 A 644. 

(1914) 150 NYS. 248. 

G. v. G., (1914) 5 A.L.R. 1013 and cases referred to therein. 
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THE LATE SRI T. M. KRISHNASWAMI AIYAR. 


— The New Year has opened on a sad note for the members of the legal profes- 
sion. Sri T. M. Krishnaswami Aryar who was a member of the Bar for the last 
six decades 1s now no more with us. Among tbe galaxy of legal practitioners who 
had made a mark ın the profession and enjoyed a lucrative practice in the pre- 
Independence era, the late Sn T. M. Krishnaswami A.yar held an honoured place. 
Along with Sir Alladi Krishnaswami Aiyar and Sri K. V. Krishnaswami Auyar he 
formed the third of the trio to whom Justice Odgers always referred to with pride 
and affection as “my three Krishnaswamis". Born at Tiruvayyar 1n the Tanjore 
District in 1885, Sri T. M. Krishnaswami Aiyar joined the Bar ın 1907 and prac- 
tised before the High Court (except for a period of four years, 1943 to 1947, when 
he was Chief Justice of the Travancore High Court) with signal success till 1963 
when he gave up active practice. As a lawyer he was imperturbable, patient, and: 
tenacious in his advocacy. He presented his cases calmly without flourishes and 
with fairness and ability. His preparation was thorough and his knowledge of 
legal principles sound. He was a very popular member of the Bar exuding 
affability and good humour. It was a pleasure to his juniors in the case to instruct 
him, for he was always receptive to their view-points, generous 1n his appreciation 
of good work and tolerant of their mistakes. A genial smile, a kindly word, or a 
pleasant nod he would extend to every junior member putting him thoroughly at 
ease with the result that he earned the respect and affection of one and all of them. 
It was no surprise that he served as the President of the Advocates Association fon 
three terms and was elected as a member of the Bar Council for four terms. He 
was on the Editorial Board of the Indian Law Reports (Madras series) for some 
time and of the Madras Law Journal for about three decades. He was connected 
with several public organisations and institutions and as a co-opted member of the 
P. S. Charities Trust Board he rendered yeoman service for a number of years. 


Well-known as he was as a great lawyer he was equally well-known as an ardent 
devotee of Lord Muruga and as a godly man. Round about 1922 he came under 
the influence of Vallimalai Swamigal and became a deep-rooted bakta spending all 
his time except when attending Court in the singing of Thiruppugazh bhajans., 
Endowed with a voice suited for the purpose and musical talents his bhajans at 
various places like Vadapalani, Tıruttanı, etc., drew wide attention and came ın 
for high appreciation. His Holiness the Sankaracharya of the Kamakoti Peetam, 
conferred on him the title of “Thiruppugazh Mani” in 1928 and in 1955 Swami 
Sivananda of Rishikesh honoured him with the title of “Thiruppugazh Johtr". 


“ 
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His association with the Madras Law Journal was highly valuable. It could 
count always on his wise guidance and sapient counsel in addition to his constant 
encouragement. Sri Krishnasvvamı Aiyar was a great lawyer and a great gentle. 
man 1n the true sense of the term. Such men as he are rarely found. Huis death 
creates a void which cannot be easily filled. We offer our sincere condolences to 
the members of his family on the bereavement they have suffered. 
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THE LAW, THE JUDICIARY AND THE RULE OF LAW. 
. By 
T V VITSVV.ANATHA AIYAR, BA., BL, Sento: Advocate. 


The scope of this Colloquium 1s to consider the practical steps to be taken to 
combat our National ills and to create a climate for national uplift and integra- 
tion on the basis of ethical and spiritual values. 1 shall therefore deal with the 
subject allotted to me—“The Law, the Judiciary and the Rule of Law"—3án this 
background. 


Ihe Law seeks to bring about harmony and good fellowship based on Justice 
in accordance with moral and spiritual sense of the community In the modern 
State “Law” takes in the entire body of principles in accordance with which justice 
is administered by the State The objectives, the form and even the techniques 
torm part of it. 


Before proceeding further, let me for a moment consider the Indian back- 
ground and tradition and what has been native to the soil all through the millenia 
since the age of the Vedas 


The Atharva Veda says 
Satyam brihad ritam ugram diksha tapo 
brahma yajnah prithivim dharayanti (Ath XII 1.1) 


(Truth, eternal order that 1s great and stern, consecration, austerity, prayer and 
ritual—these uphold the earth) Satya (truth) and Rita (eternal order, discipline of 
eternal law) are two basic terms of ethical value used in the Vedas. Rita was 
originally the order of natural events such as the orderly appearance of the sun, 
moon and the stars, the succession of seasons or the harvest of crops. But soon 
“it came to mean not only the cosmic order but also the moral order and co-ordina- 
tion between natural law and moral law The gods were extolled as the guardians 
of both especially Varuma as the god of nghteousness 


Ihe Mahabharata giving the root meaning of Dharma, says 
Because ıt upholds, it is called Dharma, 
Dharma upholds the creation. 


Ihe Buddha used the word Dhamma signifying thereby the eternal moral prin- 
ciples, unconnected with the presence or absence of one’s faith in the Divinity. 


God 1s Dharman the upholder of eternal statutes. The conception of God 
includes the principle of eternal law, moral and cosmic or Rita, eternal order. 
According to the Vedas, God is God because He upholds the eternal law and 1s not 
an arbitrary dictator doing good or evil according to His whim or wish. “Gods 
chant the song of Rita" says the Veda As, on the moral plane, Rita leads to 
the triumph of good over evil, so on the cosmic plane it leads to the triumph of 
hight over darkness. 


There was nothing higher than organised principle or sacred order. All were 
subject to the Rule of Law. The Brahadaranyaka proudly proclaims “Law 1s 
the King of Kings far more powerful and rigid than they. Nothing can be mightier 
than law by whose aid as that of the highest monarch even the weak may prevail 
over the strong". Legal order or human society was to be in line or tune with the 





* Paperfor All India Colloqutm on Ethical and Spiritual Values as the basis of National 
Duos niyə Vidya Bhavan, Bombay. (30th December, 1966—2nd January, 1967). 
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Universal or cosmic order and in harmony with it. Vedic Rita was the reigning 
principle of the universe and also the divine ordering of earthly life. 

Let us now turn to a recent declaration made thousands of years later. It will 
be seen that the emphasis 1s more on rights rather than on duties. The General 
Assembly of the United Nations adopted, on 10th December, 1948, the Universal 
Declaration of Human Rights and affirmed in clear terms that the foundation of 
freedom, justice and peace in the world was the recognition of the inherent dignity 
and equal rights of the members of the human family. It proclaimed in no un- 
certain terms the advent of an era in which human beings shall enjoy freedom of 
speech and belief and freedom from fear and want. 

The Declaration considers 1t vital that Human Rights should be protected by 
the Rule of Law 1f recourse 1s not to be had to rebellion, tyranny and oppression. 
The Rule of Law embraces within itself as an integral part, not only the recogni- 
tion and effective protection of the civil and political rights of the individual in a 
free society but also the establishment of social, economic, educational and cultural 
conditions under which he can attain his full dignity and legitimate aspura- 
tions. So, the ımperatıve need for an active recognition and implementation of 
Human Rights and the Rule of Law at every turn and everywhere, all over the 
world. The need for this 1s so well recognised that the Economic and Social Coun- 
cil of the United Nations has at its 39th session, set out a programme for celebrat- 
ing the year 1968 as the International year of Human Rights. The dignity of the 
human person is a universal concept regardless of the different forms 1t may assume 
in one or another cultural environment. 


The Rule of Law is conceived as a dynamic concept to safeguard and advance 
the civil and political rights of the individual in free society. It helps to encourage 
"the spread of humamsm 1n law, based on the respect for human dignity in the con- 
text of social and economic justice”. The Rule of Law is of universal validity and 
application as ıt embraces those institutions and principles of justice which are 
considered minimal to the assurance of human rights and the dignity of man. 

The conclusion of the Second Committee of the International Congress of 
Jurists, New Delhi, 1959 has admirably stated the position thus 

“The Rule of Law depends not only on the provisions of the adequate safe- 
guards against abuse of power of the Executive, but also on the existence of effective 
government capable of maintaining law and order and of ensuring adequate social 
and economic conditions of life for the society.” 

“The following propositions relating to the Executive and the Rule of Law 
are accordingly formulated on the basis of certain conditions which are either satis- 
fied, or ın the case of newly independent countries still struggling with difficult eco- 
nomic and social problems are in the process of being satisfied. These conditions 
require the existence of an Executive vested with sufficient power and resources to 
discharge its functions with efficiency and integrity. They require the existence 
of a Legislature elected by democratic process, and not subject either ın the man- 
ner of its election or otherwise, to manipulation of the Executive. They require 
the existence of an independent Judiciary which will discharge its duties fearlessly 
They finally call for the earnest endeavour of the Government to achieve such 
social and economic conditions within a society as will ensure a reasonable standard, 
of economic security, social welfare and education for the mass of the people’. 

— "The Charter of Human Rights framed by the United Nations—has only given 
content and shape to natural rights which human dignity and personality demand 
and deserve — All these rights will have meaning and content only to the extent they 
are put ın practice by the component member States of the World Organisation., 
‘Lhey cannot be left as mere pious wishes and pieces of paper, well printed, framed. 
and exhibited. 


Our Constitution, as many others, has codified these natural or human gps 
and called' them, Fundamental Rights. These are rıghis the people have r Og- 
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nised and given themselves by the Constitution and are capable of enforcement in 
the manner prescribed. 


The Preamble to the Constitution gives succinctly the scope and purpose, our 
ideals and aspirations to constitute India into a Sovereign Democratic Republic and 
to secure to all its citizens JUSTICE, LIBERTY, EQUALITY AND FRATER- 
NITY. The Constitution has aimed at a Welfare State and preserved the people's 
natural rights against State encroachment or misuse and also made the Judiciary 
the sentinels and guardiang of those rights. No one is to be denied the opportu- 
nity or the means to develop himself on the lines he plans subject only to the 
limitations or controls prescribed 1n the interests of the State and society. 


The fundamental rights enshrined in our Constitution are (1) Right to equality 
(Articles 14 to 18), Gi) Right to freedom (Articles 19 to 22), (ui) Right against 
exploitation (Articles 23 and 24), (iv) Right to freedom of Religion (Articles 25 to 
28), (v) Cultural and educational Rights (Articles 29 to 30), (vi) Right to property 
(Article 31) and (vi) Right to constitutional remedies (Article 32). When the 
Constitution came into force in January, 1950, there was unanimous praise for these 
rights for they were comprehensive in language and clear in purpose and stood out as 
beacon lights to the people. All laws in force till the 26th January, 1950 to the 
extent of their inconsistency with the fundamental rights were declared void The 
State was also enjoined not to make any law which took away or abridged the 
fundamental rights — The only permitted limitation on the said rights was a valid 
law made and operating as a reasonable restriction in the interests of public Both 
the conditions, whether there was inconsistency with the Constitution and whether 
the restrictions were reasonable were made justiciable issues on which the opinion 
of the Courts was decisive. Thus the people who gave themselves the Constitution 
provided at the same time judicial protection to their cherished rights. 


But within seventeen years of the Constitution we have had a spate of amend- 
ments, More than once a year in the average, which have sought to nullify the pro- 
nouncements of the highest Courts in the land declaring numerous Laws enacted. 
by the Legislature and several acts of the Executive Governments unconstitutional 
and therefore, void. The sanctity of the Constitution has been interfered with. 
rather too lightly by the very persons and institutions who should be the first to 
obey it, viz., the Legislatures and the Executive Government Instead of setting a 
good example by showing their absolute loyalty to the Constitution, taking all care 
not to violate it, the party in power and the Legislatures concerned have lost no 
time in taking immediate steps to amend the Constitution as if it is ordinary muni- 
cipal law subject to yearly or half yearly doses of amendments and even repeals., 
Instead of the laws being made subservient to the Constitution, the situation has 
become the reverse and the Constitution is made to serve party objectives and. 
policies. If Fundamental Rights are to be interfered with in this haphazard way 
and so lightly and with such unseemly haste, it is bound to make a mockery of 
Constitutional rights ^ Besides, it will set a bad example for future Governments 
which may follow and embolden such Governments to make greater and greater 
inroads into well established democratic principles and ways of life. Having 
regard to what has happened during the last sixteen years it would appear that 
amendments to the Constitution have been too readily made with an eye on the 
ballot box rather than due to any inherent defect or deficiency in the principles 
adumbrated in the relevant articles of the Constitution as originally framed. 
India would appear to be the only Democracy in which a Preventive Detention 
Act is in full operation and continuously even during peace time. The absence 
of a strong opposition to prevent the Government from going headlong with their 
group majority is one of the greatest deficiencies we are suffering from. Demo- 
cracy can truly work only when there is a fairly well matched party system at work. 


. Furthermore it is only in the measure there is reverential attachment to the 
ONqstitution by all concerned that there can be any effective safeguard and guaran- 
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tee against the infringements of the rights which the people have preserved for them- 
selves under the Constitution. 


The Constitution has promised to usher in a Welfare State and naturally there- 
fore the Government has occasion to create innumerable administrative tribunals— 
judicial and quasi judicial—with power to sit 1n judgment on and interfere with 
every sphere of human activity Inevitably, therefore, there are bound to be 
innumerable cases of abuse or alleged abuse of their powers The Supreme Court 
and the High Courts have been vested under Articles 32, 226, etc, with the power 
of correction and supervision This power of Judicial review has been a great bul- 
wark against excessive and arbitrary use of executive power. 


It 1s in this setting that the importance of a strong and independent Judiciary 
not beholden to the Executive for their selection, appointment or preferment, 
becomes very significant and crucial Many a Bar Association and several of 
the leading members of the Bar and the public have raised their voice against the 
Executive Government having a say ın the selection of High Court Judges and ? artt- 
cularly in the appointment of Additional Judges We have had runibles of these 
and other defects too often Unless the Judiciary 1s strong and independent and 
boldly performs its functions to prevent any encroachments either by the Legisla- 
ture or by the Executive, the rıghts given under the Constitution, even if they be 
comprehensively and well expressed, would only be in the nature of a paper pro- 
tection "This does not mean there should be any competition or antagonism. 
Each branch or leg 1s supreme in its allotted sphere 


The Judiciary, the Legislature and the Executive form, as it were, the three legs 
of a tripod and it 1s only by all the three legs standing firmly and together there 
- could be stability and balance as a whole The basic requirement therefore 15 that all 
the three should loyally and firmly believe in the sanctity of the Constitution and. 
the Rule of Law None of the three can exceed its sphere and encroach on the 
rights of the other two It is only to the extent these three branches work 
together harmoniously and with understanding there could be scope for genuine 
7 and good Government ın the country and a place in the counsels of the 
wor 


_ Not only should there be no conflict between the three branches, it 1s equally 
incumbent that the persons who man them should be persons of courage and 
character to act boldly and without fear or favour The excellence of any opera- 
tion depends not only on tiie tools employed but also on the efficiency and capacity 
of the operator and the environment he works ın. 


. The Rule of Law and the maintenance of the fundamental principles of 
Justice and the rights enshrined in the Constitution therefore depend upon an ade- 
quate and lively recognition of the fact that, (1) a mere declaration ofa Bill of 
Rights 1s no guarantee or protection against sts being interfered with, (2) the citizen 
as well as the State (in all its three branches) are  subiect to Rule of Law, 
(3) loyalty to the Constitution and the Nation 1s the first duty of all concerned, 
(4) the Judiciary should be guided by the Rule of Law and steadfastly and readily 
protect and enforce 1t without fear or favour and resist all encroachments on their 
independence, (5) the public, especially the members of the Bar, the Press, the elite 
and the makers and repositories of public opinion, should be ever ready, vigilant 


and strong to assert the Rule of Law and the rights of the individual, or »ther per- 
son affected. 


. . The Constitution is the great Charter to which all laws must conform No law 
in the statute book can be valid unless 1t 1s consistent with the fundamental rights 
as crystallized and embodied ın the Constitution These fundamental rights can- 
not be taken away or abridged They are enacted ın national and public interest, 
to preserve to the people thelr rights. There cannot therefore be any waiver they? 
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of. Can they however be abridged or taken away by legislative action by Parlia- 
ment, ie. by amending the Constitution? Two decisions of the Supreme Court 
have said “yes” Since the correctness of these decisions has been seriously ques- 
tioned, the Supreme Court has recently (in full Court) further considered the whole 
question. The judgment 1s awaited with great interest as any reversal of the 
former view will have a far-reaching and momentous effect. Then again the Con- 
stitution itself has provided in Article 358 for the suspension of the provisions of 
Article 19 during emergencies and 1n Article 359 suspension similarly of the enforce- 
ment during emergencies of the rights conferred by Part III of the Constitution. 


Let us now turn and have a look at the present situation ın the country 1 
IS a sad spectacle —narrow, regional, parochial, communal, language, group and 
personal considerations have come to the forefront the agitational approach has 
entered almost every splfere of activity and what 1s worse, yielding dividends Vio- 
lence and unrest are ın the very air we breathe Prices are soaring and there 1s wide- 
spread discontent and fear of economic in security Quarrels between State ard 
State, region and region, Government and its servants, employers and employees are 
the order of the day, not to speak of sabotage, serious destruction of Railway pro- 
perties, strikes, bundhs and the like. The public are put to Joss and untold suffer- 
ing The Government and the guardians of the Law appear to be looking on help- 
Jessly Even the very precincts of Parliament, and portals of Government are not 
safe What 1s happening inside the Legislature and Parliament 1s no better ilow 
can there be in them any fruitful discussion, deliberation, debate or consideration 
of anything on its true merit? Nepotism and corruption seem to go unchecked 
Asathya and Adharma are on the increase and the erosion of moral values has 
been a continuous process The General Elections are around the corner and there 
IS going to be further erosion — Unless therefore we take stock of the situation in 
time and take steps to stop these tendencies, there 1s bound to be social chaos and 
political disorder. Is it not high time we do so? 


It is the primary duty of any temporal Government to uphold the Law The 
pre-condition of a good society is a stable and efficient Government protecting the 
innocent and punishing the guilty It 1s only firm rule, purity in administration 
and timely action that can restrain violence and anti-social activities and put down 
lawlessness Raja-mti and Danda-niti go together No State can afford to abjure 
legitimate action and punishment Its function 1s to govern and that with firmness, 
fairness and justice Supineness, ineffieiency and neglect of duty are as bad as 
excessiveness, harshness and arbitrariness What sustains society is not the exist- 
ence of Jaw or the law-giver İt 1s the pursuit of Dharma which alone can bring 
us nearer to our goal of peace, progress and good Government. 


It is true India is a Secular State But that does not mean that in its name 
all moral, ethical and spiritual needs have to be neglected Furthermore, there 
has been too much attention paid to mghts without an adequate insistence on 
duties to ourselves, to the community at large and to the Nation itself. The 
Dharma of our ancients 1s much wider 1n scope and much more purposetul than the 
modern concept of the Rule of law Dharma 1s the binding force which holds 
society together It pertains fo the whole duty of man in the scheme of life. It 
is right action The primary duty of Dharma is that it should subserve a spiritual 
purpose and that it should enable every one to discipline himself and become a 
more perfect human being and member of Society Sri Rama is worshipved, 
because he was the embodiment of Dharma—Ramo Vigrahavan Dharmaha. The 
dictum dharmo rakshati rakshitah—dharma protects its protector—is as valid to- 
day as ever before. What is umperative 1s for each of us to restrict our physical 
and material needs and external aid to the barest minimum and cultivate to the 
“eaxımum self reliance and self help, and strive earnestly to be good and to do good 
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BOOK REVIEW. 


FreLxp”s Law or Evipence 9th Edition in four volumes Revised. by $7: 
T L Venkatarama Awar, Sri R B. Seth and Sr: R Venkataramaiah and published by 
Law Publishers, Allahabad Volume I, 1964 and Volume IJ, 1965 Price Rs 20 
per volume 


Field’s Law of Evidence was the first commentary on the Evidence Act and 
became aclassic long ago More than 35 years separate the present edition from 
the prev.ous one and the task of revision and editing had certainly become fairly 
formidable. The task has however been accomplished by the collaboration of 
three eminent legal luminaries spearheaded by Sri T L Venkatarama Azryar. 
The first volume covers sections 1 to 14, and the second sections 15 to 31 of the 
Evidence Act. A merit of the work is that each volume carries its own index The 
preface to the present edition states that 1t 1s proposed in the fourth volume ** to 
have a supplementary chapter discussing questions pertaining to the law of evidence 
in relation to the provisions of the Constitution and other important questions ”, 
though the exact ımpoıt of the words “ other important questions” 1s not clear 
The commentaries would not have suffered by pruning at some places Whether 
the matter contained for instance in pages 37 to 50 should have found a place in 
that form is debatable In spite of a fairly satisfactory analysis of the case law, 
some recent decisions which one would expect to have been noticed do not seem 
to have been touched ‘Thus the decision of the Supreme Court in Shasht Kumar 
Banerg v Subodh Kumar Baner, ATR 1954 SC 529 dealing with the apprecia- , 
tion of the evidence of a chance witness, and that in Baleshwar Ra: v State of Behar, 
(1963) 28 GJ 128. ILR 42 Pat 166, holding that an admission regarding motive 
in committing the murder of the deceased 1s admissible under section 21 of the Evi- 
dence Act are not to be found though it may be that they have been mentioned 
elsewhere "The commentaries are lucid and helpful and the presentation 1s analy- 
tical The remaining two volumes will be awaited with great interest by members 
of the Bar as well as the Bench. 


"THE IDENTIFICATION OF HANDWRITING AND THE CROSS-EXAMINATION OF 
ExPERTS. By M K Mehta Published by N M. Tripath: & Co. Bombay-2. Third 
Edition, 1966, pages 366. Price Rs 21. 


Long ago, Dr Lawson observed in his book “ Law of Expert and Opinion 
Evidence "* “ The evidence on handwriting identification is so weak and decrepit 
as scarcely to deserve a place 1n our jurisprudence ". ‘The author claims that though 
the science of identification of handwriting has not reached such perfection as the 
science of mathematics or fingerprints yet 1t has progressed since then to such an 
extent that a correct conclusion could be reached in every handwriting problem 
provided a thorough analysis of all the writing habits and personal characteristics 
is made (page 19) In fact, according to the author, it has developed to such an 
extent that 1t can be safely asserted that it 1s an exact science (p 1). The author's 
exposition 1$ built on the twin principles underlying examination of handwriting, 
which are, that nature never duplicates and no two persons write exactly alike, and 
again that no habit cen be cast off easily and a person cannot abandon or discard 
abruptly or at will his internal writing habits ‘The author's thesis is that the 
handwriting of each individual carries its own special and distinctive characteristics 
and so attempts at subteifuge are bound to fail under the critical gaze of a trained 
expert The question of genuineness of documents and handwriting frequently 
comes up before the law Courts Section 45 of the Evidence Act makes expert 
evidence admissible in regard to the question Who 1s an expert is however not a 
matter which admits of a satisfactory answer The author recognises that for lack 
of a professional traning course on the subject many of those posing as experts are or 
may be really charlatans at the game. This has been responsible for conflicting 
opinions being given and the consequent failure of such testimony to find acceptance. 

“The author refers to the large number of judicial dicta on the matter. Mr. Mehta 
“— 
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has dealt with the subject in aa interesting manner and has cndeavoured to explain 
all the characteristics of handwi iting in a simple and lucid way by providing cop.ous 
illustrations from the cases where handwriting had been disputed before the Courts 
of Law Mr Mehta makes a plea for adm.ssion of expert testimony on type-scripts 
also inasmuch as the science of identification of type-scripts 1s as definite now as that 
of thumb impressions, and he suggests suitable amendment to be made ın the Evi- 
dence Act to include th s subject under the definition of science Tne book 1epre- 
sents a sign ficant and helpful contr.bution to the literature on questioned docu- 
ments 


GzLDART's ELEMENTS OF ENGLISH Law 7th Edition by D C M Yardley 
Published by the Oxford University Peess, London (Oxford Paperbacks University 
Series), 1966 7/6 net 


During the fifty-five years since the publication of the first edition English law 
has undergone great changes in many directions, some of them almost revolut.onaty. 
Profound developments have resulted through Parliamentary legislation like the 
Fatal Accidents Act, 1959, the Corporate Bodies Contrate Act, 1960, the Obscene 
Publications Acts of 1954 and 1964, the Suicide Act, 1961, the Carriage by Au 
Act, 1961, the Contracts of Employment Act, 1963, Children and Young Persons 
Act, 1963, the Public Order Act, 1963, the Matrimonial Causes Acts of 1963 and 
1965, the L mutation Act, 1963, the Married Women’s Property Act, 1964, the 
Resales Prices Act, 1964, the Trade D.sputes Act, 1965, the Race Relations Act, 
1965, the Murder (Abolition of Death Penalty) Act, 1965 etc All such develop- 
ments have been taken due note of and the revised text gives an exposition of modein 
English law still in its historical setting The law is dealt with under eight titlcs 
(1) Statute law and Common law, (ıı) Common law and Equity, (tu) Probate, 
Divorce and Admuralty, (1v) Persons and Personal relations, (v) Property, (vi) Con- 
tracts, (vir) Torts, and (vin) Crimes Students of Domestic Relations will note 
with particular interest that under the Marriage Act, 1949 marriage of persons 
either of whom is under 16 years of age 1s void ; that under an Act of 1926 an adop- 
ted child passes completely into the new household with its ties in the natural family 
wholly extinguished, and that it comes under the same liabilities as a natural child 
to maintain the adoptive parents, and that by the Adoption Act of 1958 property 
of the adopter and the adoptee 1s to devolve in all respects as 1f the adoptee were 
the child of the adopter born in lawful wedlock , that under the Guardianship of 
Infants Act, 1925, both parents are equally entitled to the care and custody of the 
infant, and in case of a dispute between them the Court looks to the welfare of the 
infant only , thac under the National Assistance Act, 1948 a man 1s lable to main- 
tain his wife and children and a woman is liable to maintain he: husband and child- 
ren The book constitutes a helpful and authouitative intioduction to the study of 
English law and should find a place m every Library. 


RerormMs NEEDED IN INDIAN İNCOME-TAX Law by V R Dalal Published by 
the Forum of Free Enterprise, Shorab House, 235, Dr DN Road, Bombay-1 


Lord Macnaghten’s statement that 1ncome-tax 1s an immoral tax has ceased to 
be accepted as valid and ıncome-tax has come to stay The law pertaining to jt 
as found in the Income-tax Act 1s complicated, confusing and even contradictory 
In this booklet of 20 pag:s the author szeks to bring out the various defects besetting 
the Income-tax Act of 1961 both in the matter of drafting as well in regard to its 
contents ‘Thus one of the pomts made 1s that while section 185 provides for the 
registration of a firm if the Income-tax Officer 1s satisfied about its genuineness 
and constitution, section 183 (6) curiously enough empowers the Officer to treat an 
unreg:stered firm as a reg.stered firm if 1n his opinion the aggregate amount of tax 
payable by the partners treating the firm as registered is larger than the tax that 
would be payable by the unregistered firm The pomts made by the author are 


bound to be of interest to the taxing authorities as well as the taxpayers. y 
"ə 
e 
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THE POWERS OF GUARDIANS OF NON-MUSLIM MINORS: 
A SAD MISUNDERSTANDING 


By 
J Duncan M DERRETT, D C.L. (Oxon.), 
Professor of Oriental Laws mn the University of London 


The publication of the judgment of a single judge (L. M Paranıpe, J) of 
the Bombay High Court ın Vijayakumar v Gokulchand?, reopens the question 
whether a Privy Council decision of 1911 had or had not been impliedly overruled 
by a Privy Council decision of 1948 This old controversy was embarrassing, since 
many Indian decisions had been founded upon the earlier case, and when the 
second was decided not a few of these turned out to be wrong ‘The controversy 
existed because in the later judgment, Subrahmanyam v Subba Rao’, no iefer- 
ence whatever was made to the earlier, Mir Sarwarjan v Fakhruddin Mahomed 
Chowdhuri. The latter case (1911) 1s referred to ın all the books, including those 


dealing specially with transfer of property and specific relief. Its limitations have 
hardly ever been correctly observed. 


The conflict, or rather apparent conflict, between these two Privy Council cases 
was thrashed out on a grand scale 3n two Full Bench cases That in Madras, 
N. B. Sitarama Rao v Venkatarama Reddiar', insisted finally that Mir Sarwarjan!, 
which we can call the Muslim case, was correctly decided and had not been inter- 
fered with in any way by Subrahmanyam's case? That in Andhra Pradesh 
Vadakattu Suryaprakasam v. Akka Gangarağu”, held that the Privy Council must 
be deemed to have overruled the Muslim case when it decided, so many years later, 
the Hindu case Which of these points of view was right ? 


The ultimate questions of law are not greatly affected, since the correctness of 
Subrahmanyam’s case? 1s nowhere doubted Their Lordships there said®, quotiag 
from Pollock and Mulla’s Indian Contract Act and Specific Relief Act, seventh 
edition, p 70 

the contract can be specifically enforced by or against the minor, 
if the contract 1s one which it 1s within the competence of the guardian to enter 
into on his own behalf so as to bind him by it, and, further, 1t 1s for the benefit of 
the minor. But if either of these two conditions is wanting, the contract cennot 
be specifically enforced at all." 


And they themselves proceed to say, 


———————————————————————— 


I. (1964) 68 Bom LR. 891 The fact that Mir Sarwarjan's case dealt with Muslims 1s noticed 
at p 894 (top) but the full force of this evidently did not strike the learned Judge 


2 LR 751 A.115 ILR (1949) Mad 141: (1948)2M.LJ oo AIR 1948 P C. 95 
3 (1911) LR 39 IA r 14 BomL R. 5. ILR 39 Cal.232 or MLJ 1156 (PC) 
4. ILR (1956) 7Mad 99 (1956)1MLJ5 AIR 1956 Mad. 261 (FB) 
“ 5 (1955) An-W.R 818 : A.L.R. 1956 Andh. 33 (F.B ). 
* 6. I LR (1949) Mad. 141 at p. 147° L.R. 75 LA 115: (1948) 2 M L.] 22. 
J—4 
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“In the present case neither of the two conditions mentioned 1s wanting, having 
regard to the findings ın the Courts in India İt would appear, therefore, that the 
contract 1n the present case was binding upon the respondent from the time when it 
was executed. If the sale had been completed by a transfer, the transfer would 
have been a transfer of property of which the (minor) respondent, and not his 
mother, was the owner If an action had been brought for specific performance 
of the contract, it would have been brought by or against the respondent and not 
by or against his mother." 


These words could not have been uttered if the minor could not have been bound 
by an agreement to sell properties formerly belonging to the coparcenary of which 
he, a minor, was the sole surviving member. If the minor were not competent to 
transfer through his mother as guardian, the decision could not have been arrived at, 
and indeed, the decision was to the effect that the minor was bound by the 
agreement (which had been partly performed) under section 53-A of the Transfer 
of Property Act 


All the cases which now rank as authorities take the same view. İn N. By: 
Sitarama Rao v Venkatarama Reddiar', ıt 1s held that “contracts entered into on 
behalf of a minor by his guardian or manager of his estate can be specifically 
enforced by or against the minor, if the contract 1s one which 1s within the compe- 
tence of the guardian or manager who had entered into 1t on behalf ot the minor, 
so as to bind him by it, and if it 1s also for the benefit of the minor. This pre- 
supposes specific performance of a contract against the minor also.” In Vada- 
kattu Suryaprakasam v. Akka Gangaraju®, it was held that the contract entered 
into by the guardian was specifically enforceable against the minor. But the 
Court's discretionary powers in applying the equitable remedies were saved. 
In Vijayakumar v Gokulchand?, it 1s repeated that a contract (for purchase of 
valuable property) entered into on behalf of a Hindu minor by his natural guardian 
will be enforceable if the guardian was competent to enter into it and if it was 
for the benefit of the minor 


Yet their Lordships of the Privy Council, through the mouth of Lord Mac- 
naghten, had said ın Mir Sarwarjan’s case”: 


“They are, however, of opinion that it 1s not within the competence of a 
manager of a minor's estate or within the competence of a guardian of a ;ainor to 
bind the minor or the minor's estate by a contract for the purchase of immovable 
property, and they are further of opinion that as the minor ın the present case was 
not bound by the contract, there was no mutuality, and that the minor who bas now 
reached his majority cannot obtain specific performance of the contract." 


I: as not a case where dormitat Homerus, as Viswanatha Sastn, J , 
suggested in  Ramalingm  Reddi v Babanambal Ammal", for in 





IL R (1956) Mad 99 (1956): M.L] 5 AIR 1956 Mad 261 (FB) E 
(1955) An W.R 818 AIR 1956 Andh 33 (FB). 

(1964) 68 Bom.L R. 891 / 

(1911) L.R. 39 I A. 1, 6 . L.L.R.. 39 Cal 232, 237 : 2... 5:21 MLJ MPs. . 
(1950) 2 M.L.J. 597. 
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fact what Lord Macnaghten said was perfectly correct. The reason foi it is so 
simple that one wonders how the mistake could have been made of supposing that, 
though the minor would be bound where his guardian was competent, a guardian 
could not generally be competent to buy immovable property with the  minor's 
money, and thus specific performance of an agreement to buy 1mmovables must 
be refused against a minor. 


If, as the learned Bombay judge opines", the Madras Full Bench was in error 
in reconciling the two Privy Council decisions 1n an ingenious manner, very pro- 
bably the Andhra Full Bench is equally 1n error in supposing that, so far from re- 
conciling the two Privy Council cases, we must consider the earlier overruled by the 
latter. Persuasive as the latter judgment is, 1t 1s unnecessary to suppose an over- 
ruling. The Madras Full Bench attempted to reconcile the two by supposing that 
the Muslim case was confined to purchases of property, whereas the latter case dealt 
with agreements to sell (in which the question of the benefit of the minor nught 
loom large), at 119 in. the IL R report a further distinction. is suggested, 
namely that the doctrine applied only to separate property, but the previous was 
the main point of attempted distinction İt was precisely in relation to a purchase 
that the Muslim case of 1911 was relied upon recently in favour of a minor who 
wished to evade hus guardian's undertakings: but without success as our Bombay 
case shows. However, the question 1s quite capable of cropping up again and an 


attempt to re-distinguish the Muslim case will arise sooner or later in the Supreme 
Court. 


The purpose of this note 1s to explain what must have happened and thus 
indicate what the lawis The facts and the earlier stage in the litigation are plain 
from Mir Sarwarjan v Fakharuddin Mahomed Chowdhury ın the Calcutta High 
Court ** The attention of everyone concerned was concentrated on the question 
whether, ıf a minor's acts are void, as had been recently held, his manager's acts 
could bind him as effectually as they might bind the opposite party to the transfer, 
so as to provide a mutuality of enforceability, in order that either party might have 
specific performance against the other The cryptic answer of the. Full Bench, 
that ^if a contract 1s validly entered into on behalf of a minor, and there is mutu- 
ality in such contract 1t might be specifically enforced", shows to what the learaed 
judges applied their minds. The question whether the contract was validly enter- 
ed into was never thrashed out properly in Calcutta. 


When the matter went to the Privy Council the latter Court did what it has 
otten done supremely well. It sorted out the tangled threads of the Indian litiga- 
tion Far too often in India the facts and issues tend to become involved, and the 
vital clue to the rights of the parties 1s buried beneath irrelevances and trivial, a state 
of affairs for which the parties themselves are often chiefly to blame. When the 
matters came to the Privy Council fresh mmds cut through the verbiage and 
tortuousnesses of the cases, and simple considerations quickly disposed of litiga- 


tion which had exhausted parties and their advocates for decades Our, was just 
such a case. In Mir Sarwarjan, our “Muslim case"*, the inadequacies of the Full 
Se H I OD UM 
12 (1964) 68 Bom L.R. 891, 895 
S. 19. ILR (1906) 34 Cal 163 (FB) : 
e14. (1911) gg1 A. 1. 14 Bom L.R. 5 : LL.R. 39 Cal. 232 “ə: M.LJ 1156 (PC) 
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Bench answer were noticed by the Privy Council. The real question was seen to 
"be whether the manager had power to do as he did İf he had the power he aught 
in fact be entitled to bind the minor. If he did not have the power those subtle 
questions of mutuality might be disposed of. 


By what law should they decide the guardian’s or manager’s powers? These 
.could not be decided by reference to mutuality or any such further question. First 
things first The minor was a Muslim. ‘The other party to the tran- 
saction was a Muslim. The fact that the manager in whose hands the business lay 
was a non-Muslim was neither here nor there, though 1t was common ground that 
he was not a legal, nor an appointed guardian, but only some kind of manager 
The law determining the powers of a guardian, and therefore a fortiorari-of a 


manager, was the Muhammadan law. At Muhammadan law (as Bailhe's Digest 
shows most clearly) no one placed as that gentleman was had power to purchase 


any property except ın the plainest necessity, and no one had any power to pur- 
chase 1mmovable property with the mmor’s money. The Muhammadan law 
relatıng to the powers of a guardian 1s fairly widely, and authoritatively, dealt 
‘with by Mr. Ameer Alı in Imambandi v Mutsaddi seven years after our Muslim 
case 15 But the materials relied upon are the old materials, Bailhe's Digest and 
-Hamilton's Hedaya, which of course had been in use for years The minor was 
not bound because the act was void under his personal law As the act did not 
bind him the agreement lacked mutuality and specific performance could not pe 
‘decreed against either party İt is not the case that that agreement failed to have 
the desired effect because of want of mutuality, as so many readers have (not 
unnaturally) supposed, but it failed to bind the minor because of his personal law 
In argument De Gruyther, K C and Kenworthy Brown said that the agreement 
was not enforceable by or against the minor, neither as guardian nor as manager 
-was Mr Garth entitled to bind the minor by a contract to purchase immovable 
property There was no authority in favour of so far extending his powers 

"The contract was not valid (see 39 1 A pp 3-4, not the I.L R. Calcutta series, 
report which does not have counsel's arguments) At what law? Obviously at 
Muhammadan law. 


The experts ın Muhammadan law accepted the decision without a murmur. 
See Sir Roland Wilson's Anglo-Muhammadan Law (fifth edn, 1921) p 193, 
F B Tyabj's Muhammadan Law, section 272 (2) (third edn, p. 299), and 
A.A A. Fyzee, Outlines of Muhammadan Law (third edn, 1964), p. 194, 
who follows Tyaby, but puts the matter (no doubt correctly) ın wider terms “Nor 
“can a guardian purchase property on behalf of the minor" 


What grounds could there be for supposing that the Muslim case referred to 
jHindus? A clever advocate could, of course, utilise the bald, unqualified words 
.of the judgment. But we must always remember that a case is authority for what 
it decides, and no more. The judgment did seem to read as if the lack of compe- 


tence depended on a lack of mutuality, and, put in those terms, the equity consi- 
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ış LR (1918) 451A 73 35 M.L.] qoz 20 Bom.L R 1022. 83 ff. This is the leading 
case. A A A Fyzee, Gases tn the Muhammadan Law of İndia and Pakistan (O U.P , Madras, ejc., 1965), 
"No. 22, p. 260 ff 2 
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derations seemed to be paramount; upon that footing there seemed to be no differ-- 
ence between the personallaws. The powers of a guardian of a Hindu minor are 
certainly not confined to sale (as was duly noticed 1n the Madras Full Bench case), 
but extend in proper cases also to purchases The powers of a guardian are not 
so wide as those of a manager of a jomt family and a conservative 
approach is generally usual, but the better view'$ would uphold acts by the guar- 
dian which are decisively for the minor's benefit, particularly 1f the nature of ihe 
security 1s better after the transaction than ıt was before The notion that the 
‘Muslim case’ could possibly affect the Hindu law relating to the powers of a 
guardian is implicit throughout our Madras Full Bench case and earlier cases, but, 
it is submitted, this was a mistaken notion. From where did it come? İt is very 
ditficult to trace the source of the error. Recent additions of Mayne’s Treatise on 
Hindu Law and Usage (eleventh edn, p .292) copy out the material cited above 
from Mir Sarwarjan v. Fakhruddin"” exactly as if it would apply to Hindus = Thus 
was a careless slip, as we see from the struggles of the various High Courts to emerge 
from under its unfortunate effects. Not all the cases cited by Mayne at p 293, 
note (g), are relevant, but Sir Shadi Lal’s comment at Malla v Muhammad. 
Sharif"”-a shows sufficient scepticism of the alleged doctrine, even where the minor 
was a Muhammadan  Mulla's Hindu Law (thirteenth edn , 1966), p. 530, tends to 
follow Mayne’s lead, adding that ıt 1s the executory contract which alone fails for 
want of mutuality, an ingenious attempt to limit the doctrine Sir Hari Singh 
Gour, Hindu Code (fourth edn , 1938), p 297, section 816, attempts to confine the 
case to the question of ratification of a void contract. he does not explain the case 
in any other way Mulla’s most recent edition naturally cites Subrahmanyam v., 
Subba Rao? (which was not available to Gour), the distinction between the 
apparently dissonant authorities 1s allowed to appear from the contrast between. 
their facts but no explanation of the anomalous rule (or rather alleged rule) is 
oftered. S. V Gupte, Hindu Law in British India, second edn, Article 266, 
p 1046, accepts briefly that our ‘Muslim case’ applies to Hindu minors, and their 
guardians, without comment, the alleged rule 1s expanded slightly at p. i047. 
N R. Raghavacharıar, Hindu Law, Principles and Precedents (fifth edn, 1965) 
pp 195, 203, refers to the case At the earlier page he allows to stand an older 
notion of its effect at the latter page he correctly shows the effect of the Andhra 
Pradesh decision of 1956, relegating our “Muslim. case’ to the background (without 
stating their reasons, which, as we have seen, were dubious. 


Thus our textbooks did not protect us, at any rate in their earlier editions, fronr 
wrongly supposing that the Mir Sarwarjan case15-a limited the powers of a Hindu 
guardian or manager It xs understandable that Mantha Ramamurthi, in the fourth 
edition of Iyer and Anand’s Law of Specific Relief, at p 10! rejoicesin the 1948 





16 N R Raghavachariar, Hindu Law (cited below), p 202 , Dorrett, Introduction to Modern 
Hindu Law (O. U P , Madras, eic , 1963), section 94, p 76 The warning at J Appanna v Nakkava, 
(1963) 1 An WR 302 AIR 1963 Ándh Pra 418 deserves to be noted See also Govinda v. 
Pathımınnıssa, A TR. 1958 Mad 510 (1958) 2 ML) 28 

17 Seen 10 above 

17-a (1926) IL R. 8 Lah 212, 214. 

18. ELR (1949) Mad 141: LR. 75.À 115.(1948 2 ML əz :A I R. 1948 P.C. 5. 

18-e. Seen 10 above. 
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Privy Council decision and claims that it pushes our “Muslun case’ into the back- 
ground, for the 1911 case was discussed 1n the High Court's judgment under appeal, 


so that their Lordships must have had notice of it On that footing the 1911 case 
1s no longer to be used to restrain minors’ suing for specific performance of con- 
tracts for the purchase of property entered into by their guardians’, provided (of 
course) they are non-Muslim minors. Guardians of Muslim minors can hardly ever 
purchase property out of their ward's estates, and can never purchase immovable 
property whether the coming Code of Family Law, or whatever 1t will be called, wil) 
remove this restriction so far as Muslims are concerned is one of the questions which 
we must let time solve for us Meanwhile we know what the law 1s 


As I have attempted to show, the real reason why the Privy Council made no 
reference to the 1911 case in their judgment 1n 1948 must simply have been that 
they realised that the case, though enjoying a spurious life in India, was in fact 
irrelevant to a dispute about the powers of a Hindu minor's guardian ' 


Thus Madras 1s right in believing that Mir Sarwarjan?-a is still good law 
notwithstanding Subrahmanyam v Subba Rao.?-b But this is not because the 1911 
case dealt with agreements to purchase, or executory contracts? but because it 
as really a case on the personal law of the parties, viz., Muslims 





” 


19 See Gujoba Tulstram Mahar v Nilkanth Kesheo, (1957) 59 Bom LR 1123. 

19-a. See v. 10 above. 

19-6 ILR (1949) Mad 141 LR. 751A 115. (1948) 2 ML .22:AIR 1948 P.G 95 

20. Mulla’s Transfer of Property Act (fifth edn , Setalvad and Setalvad, 1966), p. 81, note (x) ; 
also p. 311, note (6), where the case 1s assumed to apply to all minors and, as usual, Venkatachalam v 
Sethuram, IL R (1933) 56 Mad 433 64 MLT 354 ALR 1933 Mad. 322 (F.B) is cited as the 
Indian authority for the ubiquity of the 1911 Priviy Council decision The original limitation of 
Mir Sarwarjan's case was not observed even in the able investigation by Varadacharaar, J , in Zeebunnissa 
Begum v. Mrs Danagher, Y L R (1935) 59 Mad 942, 951-6 7oMLJ.477°AI.R 1936 Mad 564, 


which was itself a Muslim case. 
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INSURER'S LIABILITY AND THIRD PARTY RISKS UNDER THE 
MOTOR VEHICLES ACT: SOME ASPECTS. 


By 
PROF S VENKATARAMAN 


Introductory.—Chapter VIII of the Motor Vehicles Act, 1939, comprising 
sections 93 to 111 deals with insurance of motor vehicles against third party risks. 
The provisions ensure that third parties who suffer on account of the user of the 
motor vehicle would be able to get damages for injuries suffered and that their 
lability to get the damages will not be dependent on the financial condition of the 
driver of the vehicle whose use led to the causing of the 1njuries.* The owner of 
the vehicle has got to 1nsure it compulsorily against third party risks and section 96 
casts a vicarious liability on the insurer to pay the damages awarded to the injured 
person. The proceedings will have to be instituted against the insured in the first 
instance by the injured party or his legal representatives 1n case he dies, and ıt 1S 
only after judgment 1s obtained against the msured that the amount awarded as 
damages are recoverable from the insurer From the terms of section 96 (2) it is 
implicit that no proceedings as against the Insurance Company can be maintained. 
by the third party taking advantage of the insurance policy ^ A cheap and expedi- 
tious remedy for the enforcement of the substantive rights of the injured person to 
claim compensation which he could demand in the form of damages in tort in a 
civil suit has been provided by the Act’, and a somewhat summary procedure has 
been laid down for the purpose. 


The scheme.—The scheme adumbrated in Chapter VIII is simple. Section 94 
makes insurance against third party risks compulsory. Section 95 sets out the 
requirements of the policies and the limits of liability. Section 96, the crucial 
provision, declares the duty of the insurer to satisfy the yudgment against the per- 
son insured ın respect of third party msks Under sub-section (1), notwithstanding 
that the insurer may be entitled to avoid or cancel or may have avoided or cancel- 
Jed the policy, where judgment in respect of a risk covered by the policy awarding 
damages has been obtained, the insurer shall, subject to the provisions of the sec- 
tion, pay to the person entitled to the benefit of the decree any sum not exceeding 
the sum assured payable thereunder as 1f he were the judgment-debtor in respect 
of the liability together with costs and interest.  Sub-section (2) provides for notice 
to the 1nsurer through the Court of the institution. of the proceedings, and where 
such notice has issued the insurer *shall be entitled to be nade a party thereto" 
(He can defend the action on any of the grounds specified in the section. Under 
sections 97 and 101, the insolvency of the insured person does not affect the claims 
of the ınğured parties Section 99 states that any settlement between the insurer 
and the insured, 1n respect of a claim whicn may be made by a third party in res- 
pect of a liability covered by the policy, will not be valid unless such third party 
was also a party to the settlement Under section 102, the death of a person 1n 
whose favour a certificate of insurance has been issued if it happens after the 
happening of an event which has given rise to a claim shall not be a bar to the 
survival of any cause of action arising out of the said event against his estae or 
against the msurer Section 110 empowers the State Government to constitute 
claims Tribunals for specified areas. The Claims Tribunal shall have all the 
powers of a Civil Court for the purpose of taking evidence on oath and of enforcing 
attendance of witnesses, etc , and the Tribunal shall be deemed to be a Civil Court 
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for the purposes of section 195 and Chap XXXV of the Criminal Procedure Code. 
Section 110-D provides for appeal to the High Court within 90 days of the award 
made by the Tribunal, and for sufficient cause shown the High Court may enter- 
tain an appeal even after the expiry of such period. No appeal will he however 
where the amount in dispute in the appeal 1s less than Rs. 2,000. Section 110-A 
lays down that the claim for compensation should be made to the Tribunal consb. 
tuted for the particular area, 1n the form of an application, within 60 days of the 
occurrence of the accident, though, here again, for sufficient cavse shown the Tribu- 
nal may entertain an application made after the expiry of such period. The claim 
may be made by the person who has sustained the injury or by his legal representa- 
tives in case death resulted from the accident or by an authorised agent. Under 
section 110-F wherever a Claims Tribunal had been constituted for any area the civil 
Court's jurisdiction is excluded in regard to claims within that area.?-a Sections 111 
and 111-A empower the Central and State Governments respectively to frame 
rules for carrying into effect the provisions of Chap. VIII The Madras Motor 
Accident Claims Tribunals Rules, 1961, provide for the appearance of lawyers at 
the discretion of the Tribunal in proceedings before it, for the examination of the 
applicant on oath, for the appearance and examination of parties, filing of written 
statements, etc. The Rules also provide that the provisions of the First Schedule 
to the Code of Civil Procedure, namely, Order 5, rules 9 to 13, and 15 to 20, Order 
9. Order 13, rules 3 to 10, Order 16, rules ] to 21, Order 17, Order 23, rules 1 to 3 
shall so far as may be, apply to proceedings before the Claims Tribunal. In the 
absence of positive authority on any matter the Claims Tribunal can reason by 
analogy as nearly as possible to such provisions‘ so as to conform to the principles 
of natural justice 


Effect of enactment of Chap. VIII.—The effect of the provisions in Chap VIII 
ıs that the only course open to a person injured in a motor accident for claiming 
compensation 1s by way of an application to the Claims Tribunal. From the date 
of the introduction of sections 110 to 110-F into the Chapter, no separate suit or 
application to any other tribunal would be competent ? Such actions as were 
pending on the date when the Tribunal was constituted for any area would pro- 
ceed, however, ın the ordinary way before the ordinary Courts.9 But if com- 
pensation 1s sought to be claimed after the constitution of the Tribunal foi the area 
m respect of an accident which had taken place prior to its coming into existence, 
it could be claimed only in accordance with the procedure prescribed in the Act 
and before the Claims Tribunal, and the civil Court would have no Jurisdiction to 
entertain an suit in respect of ıt” All claims by third parties against the insured 
as well as the insurer are to be settled by the Claims Tribunal only and questions 
like the policy being invalid on account of its having been produced by fraud, 
should also be decided by the Tribunal alone and no suit in the civil Court could. 
be maintained for the purpose ? 


Scope of sections 110 to 110-F.—Sections 110 to 110-F deal with the constitu- 
tion, powers, jurisdiction and procedure of the Clams Tribunal. The provisions 
do not however cover matters like the basis of habihty, the circumstances under 
which it arises, the persons entitled to compensation, the defences available, per- 
sons to whom hability attaches, basis for determing compensation and the prin- 
ee 7 0 0 
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ciples relating to its assessment and other related matters. "These are matters of 
substantive law and naturally in the absence of any guidance in the sections the 
general law will apply In Ayesha Begum v. Veerappan? the question whether 
the compensation awarded was arbitrary was tested with reference to the well- 
settled principles of the general Jaw relating to assessment of damages To state 
then that sections 110 to 110-F constitute a self-contamed code providing for com- 
pensation and the machinery of adjudication 1n cases of motor accidents ?? is zn 
over-simplificaton. In Shri Ram Pratap v. General Manager, Punjab Road- 
ways'?-a, ıt is held that those sections merely deal with the subject of the substitu- 
tion of the Motor Accidents Claims Tribunal in place of Civil Courts for the pur- 
pose of adjudicating on clarms for compensation in respect of accidents involving 
the death or bodily injury to persons arising out of the use of the motor vehicle, 
that they do not deal with the question as to who is to be held hable and in what 
circumstances if any injury results from the accident, that the sections do not in. 
any way override the law of torts, and hence it cannot be accepted that under sec- 
tion 110 in order to claun compensation, 1t 1s not necessary to establish that the 
577 was the result of negligence on the part of the owner or driver of the vehi- 
cle 


Policy should subsist.—The insurer will not be liable if at the relevant ume 
the policy has ceased to subsist İt is significant that section 96 (1) carries the 
words “ being a hability covered by the terms of the policy”. ‘The section corres- 
ponds to section 10 (1) of the English Road Traffic Act, 1934 Under the English, 
jaw, a motor insurance policy 1s automatically avoided on death or bankruptcy or 
sale of the car by the insured, and the section does not apply to such cases 77 In 
Rogerson v Scottish Automobile & General Insurance Co. Ltd.?, Lord Buck- 
master said “To me this policy depends upon the hypothesis that there is, in fact, 
an insured car When once the car which is the subject of the policy is sold, the 
owner's right ın respect of ıt ceases and the policy so far as the car 1s concerned is 
at an end ” The principle was applied where an insurance policy carried a clause 
extending the cover against third party risks to the temporary user of another car 
by the insured during the currency of the policy, and an accident 
occurred in the course of such user after the car covered by the 
policy had been sold In the words of Goddard, J., in Tattersall v. 
Drysdale? “The pohcy insured the plaintiff in respect of the owner- 
ship and user of the specified car, and when he divested himself of his interest in 
that car the extension clause ceased to have effect" In Peters v General Acci- 
dent & Life Assurance Corporation Ltd.'^, a motor car stated to have been insured 
with the General Accident and Life Insurance Corporation knocked down one Peters 
at a time when a certain person, Popex was driving the vehicle. Peters 
recovered judgment against Popex for damages and claimed also the right to teco- 
ver the same from the Insurance Company The insurance had in fact been effected 
by Coomber who was the original owner of the car but had later on sold it to 
Popex "The accident in question occurred subsequent to such sale. Goddard. J, 
observed “I am bound to hold that, when Mr Coomber parted with his ca: his 
insurance qua that car lapsed and that there was no insurance" The principle 
that on a sale of the insured car subsequent to the effecting of the insurance the 
policy lapses would apply even if the contract of sale was unlawful provided the 
property ın the car had passed to the transferee * In India while section 102 in 
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Chap VIII of the Act preserves the insurer's liability after the death of the insured 
and cases of the ınsured”s bankruptcy are provided for ın section 97, cases of sale 
or assignment of the insured vehicle are not similarly provided İn the circum- 
stances ıt has been held that the English law principle of automatic avoidance of 
the msurance policy on a sale of the vehicle covered by the insurance applies 
equally ın this country. In Bhoopathy v. Vijayalakshmi", one Venkata- 
swami had a Vauxhall saloon car which be had insured with the Hercules Insu- 
rance Company under a comprehensive policy covering third party risks and the 
cover was available till 5th December, 1958 On 11th August, 1958, he sold the 
car to his daughter and the transfer of ownership had become complete On the 
forenoon of 4th December, 1958 the car knocked down the plaintiff as he was riding 
on his bicycle. The plaintiff filed a claim for recovery of damages from daughter 
and the insurance company İn holding that the-insurer was not liable to the 
plaintiff, the Court observed “The continued ownership of the car with the 
insured 1s basic to the subsistence of the policy and once the subject-matter of the 
policy 1s gone, so when parted with by the insured, the policy automatically lapses 
and there 1s nothing for the ınsurer to avoid it” 


Legal position of the insurer.—Under Chap VIII, the policy should be express- 
ed in terms that it 1nsures the person specified in it and in respect of the vehicle to 
which it relates Even apart from Chap. VIII, a contract of motor vehicle insu- 
rance is one between the insurer and the insured and its subject-matter 1s the car 
specified in ıt, and it is the risk arising out of its use that the insurer undertakes io 
compensate against. Where such a contract provides for indemnity to the insured 
against third party risks, the third party being a stranger to the contract, cannot 
enforce 1t himself against the insurer Neither common law nor the general prin- 
ciples of the law of contracts give a third party a cause of action against the insu- 
rer. A statutory liability is however 1mposed on the insurer by section 96 (1) io 
satisfy judgments against the persons insured in respect of third party risk. The 
insurer 1s charged with the obligation to satisfy it to the extent of the cover undei 
the terms of the policy just as if he were a judgment-debtor. The third party who 
has obtained the judgment against the insured 1s, as ıt were, subrogated to his posı- 
tion vis a vis the insurer. Such a position results only when the conditions set out 
in section 96 (2) are fulfilled. "This 1s primarily to enable the insurer to apply to 
be made a party to the proceedings so that he may defend the action as a party, in 
the action by the third party against the insured. Section 96 (2) enumerates .n 
clauses (a), (b) and (c) the grounds on which the insurer may defend himself. In 
British India General Insurance Co. Ltd. v. Capt. Itbar Singh*®, the question arose 
whether the defences available to an 1nsurer added as a party under section 96 (2) 
were only those mentioned therein. Holding that apart from the statute an insu- 
rer has no right to be made a party to the action by the injured person against the 
insured for damages for causing the injury and that the question of the defences 
available to the insurer is one of interpretation of the sub-section, the Supreme 
Court observed: “It would follow that the 1nsurer 1s entitled to defend on any of 
the grounds enumerated and no others f it were not so, then of course no 
grounds need have been enumerated When the grounds of defence have been. 
specified they cannot be added to To do that would be adding words to the Sta- 
tute” The Supreme Court added that “the only manner of avoiding lability pro- 
vided tor in sub-section (2) 1s through the defences there mentioned” İl is to be 
noted that these observations relate to defences open to the insurer exercising lus 
nght to be made a party on receipt of the notice through Court of the proceedings 
brought against the insured It 1s one thing to state that if the insurer 1s made a party 
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he can urge only the defences set out in the section and no others, but it is an alto- 
gether different thing for the insurer to claim to defend the action 1n the name of the 
insured and urge all the defences that would be open to the latter The only question 
“would be under what circumstances such a right would be available to the insurer. 
Adverting to this aspect of the matter the Supreme Court observed. “We are further- 
more not convinced that the statute causes any hardship The insurer has the 1,ght 
provided he has reserved ıt by the policy, to defend the action in the name of the 
assured and if he does so, all defences open to the assured can then be urged by 
him and there is no other defence that he claims to be entitled to urge. He can 
thus avoid all hardship, if any, providing for a right to defend the action in the 
name of the assured and this he has full liberty to do” Thus the limitations. of 
section 96 (2) cannot operate where the insurer has made an express contract with 
the insured or a specific reservation in the policy itself stipulating for the right to 
defend the action in the name of the assured and he will be entitled to take all 
defences in the like manner and to the like extent as could have been raised by the 
assured himself "5 The defence based on the non-subsistence of the policy due to 
automatic avoidance by reason of the sale of the vehicle before the occurrence of 
the accident 1s also always open to him. 


Further questions however arise whether 1n the absence of an express con- 
tract or reservation clause in the policy itself the insurer can be permitted to defend 
ihe action in the name of the insured and on what grounds Independently of sec- 
tion 96, the Insurance Company cannot be made a party to an action between the 
injured party and the insured — The insurer cannot be made a party under the pro- 
visions of Order 1, rule 10 of the Civil Procedure Code either — Under that provi- 
sion a person can be added as party only in two cases. one 1s when he ought ta 
have been joined and is not, and the other is when without his presence the ques- 
tions 1n the suit cannot be completely decided. As there 1s no privity between the 
injured party and the insurer there is no obligation to 1mplead the latter in the action 
and he is not a necessary party The insurer cannot be regarded even as a pro- 
per party since 1t cannot be said that the question in the action cannot be com- 
pletely decided 1n the absence of the insurer. It is no doubt curious that although 
the Legislature has enjomed upon the plaintiff to serve the notice upon the Insurance 
Company through the Court and although the Legislature has cast a habilitv on 
the Insurance Company, the Legislature has not given any right to the Company 
to defend the action in all circumstances in its own right.?? The object of pro- 
viding a notice to the Insurance Company 1s really twofold. One 1s to enable it 
to defend the action in 1ts own name, if it 1s challenging the claim on any of ihe 
grounds mentioned in section 96 (2) But the other purpose and object of the 
notice which 1s equally important is to give intunation to the insurer that an action 
" has been started against the defendant so as to enable the insurer to see that that 
action is properly defended and that the decree does not go against the defendant 
by default or that a decree 1s not passed collusively against the defendant." To 
enable the insurer to achieve this end, whenever the ends of Justice so requires, the 
‘Court can exercise its powers under section 151, Civil Procedure Code In the 
language of Chagla, C 1 “Apart from authorities . itisa principle of ele- 
mentary justice that a liability cannot be cast upon a party without that party 
being an opportunity to resist the claim which 1t has ultimately to satisfy . 
the very object of section 151 is to empower the Court to deal with those various 
situations which arise from time to time which could not possibly have been con- 
templated by the Legislature and could not have been dealt with by the Legisla- 
ture The Legislature has not dealt at all with a case where the defen- 
‘dant does not wish to resist the plaintiff's claim He may not wish to resist it 








19 New India. Assurance Co Lid v Sm Fanak Dulari, ATR 1966 All 266 See also Untque 
Motor & General Insurance Go Ltd , Bombay v Kartar Singh, A.IR 1965 Puny 102 


20 Sarupsing Mangatsingh v. Nilkant, (1952) 54 Bom LR 557 - AL.R 1953 Bom 109 
21 See Royal Insurance Co v Abdul Mohammed, AIR. 1955 Bom 39 
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because he may not be interested, knowing that the decree will ultimately be satis- 
fied by the Insurance Company He may collude with the plaintiff, he may sub- 
mit to a consent decree which may be prejudicial to the interests of the Insurance 
Company ”?7 The learned Chief Justice added” “If a contract between the parties 
can permit the Court to act 1n a manner not contemplated by the Statute and to per- 
mit the Insurance Company to defend 1n the name of the defendant, why cannot the 
interests of justice equally permit the Court to allow the Insurance Company to 
defend 1n the name of the defendant? Surely the interests of justice should stand 
on a higher pedestal than the mere sanctity of contract”.?° In a simular vein, 1m 
another case?*, Tendolkar, J , observed “In my opinion this Court 1s clothed with 
all the equity jurisdiction that 1s vested in. the King’s Bench Division. 
under the Judicature Acts in England, and for the purposes of securing justice as bet- 
ween the parties to a litigation and third parties affected by the litigation the Court 
has inherent jurisdiction to make any order that 1t may consider just and equitable. 
It seems to me to be a matter of elementary justice to the insurer that if a judgment 
is to be enforced against him he should have the right to defend the suit before judg- 
ment not by being a party which he cannot: be except on any of the grounds set 
out 1n section 96 (2) but through the defendant or 1n the name of the defendant. 
Ordinarily he would have to defend the suit through the defendant and therefore 
he must 1n the first instance offer to the insured that he shall indemnify him against 
the consequences of defending the suit and request the insured to defend the suit. 
But if the insured unreasonably refuses to defend the suit on those terms ıt seems 
to me that this Court has ample jurisdiction to authorise the insurer to enter an 
appearance and to defend the suit in the name of the insured so that the judgment 
does not go by default”. It also follows from these observations that where notice 
issues to the insurer through the Court under section 96 (2) and the insurer does not 
desire to defend on any of the grounds set out ın that section and so does not get 
himself 1mpleaded as a party but apprehending that the insured may not defend the 
action or defend it properly applies to the Court to be permitted to defend in the 
right of the insured following the appropriate procedure, the Court may in the 
exercise of its inherent powers grant the insurer the necessary permission Thus 
unreasonable rejection by the insured of the indemnity offered by the msurer in 
respect of the defence of the action, apprehension that the defendant may let the 
defence go by default, or that he 1s indifferent to or uninterested in the matter of 
detending the action properly, or that he would collude with the plaintiff would 
constitute justification for permitting the insurer to defend the acton in the right 
of the insured In Windsor v Chalcraft? ın a motor accident case a Judgment 
was given against the defendant for default of appearance, and on the application 
of the underwriters the Master made an order that the judgment be set aside and 
that the underwriters be at liberty to appear in the action in the name of the defen- 
dant and defend The Judge at chambers set aside the order of the Master, and, 
on further appeal, the Court of Appeal rescinded the order of the Judge and res- 
tored that of the Master. The Lords Justices felt that the underwniters were the 
persons aggrieved by the judgment as they would have to satisfy the same and so 
were entitled to an order setting aside the judgment and giving them leave tc 
enter an appearance in the action in the name of the defendant or in their own 
name and deliver a defence ‘True it was that in that case there was a condition 
in the policy by which the assured had bound himself to permit the underwriters 
to use his name and that the scope of Order XXVII, rule 15 of the English Supreme 
Court Rules was wider than that of Order 9, rule 13 of the Civil Procedure Code 

But permission ın the case was granted on principles transcending such considera- 
tions Greer, L J quoted as authority binding on him the observations of Bowen, 


- — —————À —À —— —— 


22  Sarupsing Mangatsing v. Nılkant, (1952) 54 Bom L.R. 557 : A IR. 1953 Bom Tog. 
, 23 bd 
24 Vımlabat v General Assurance Socety Lid., A 1 R. 1955 Bom. 278. 


25. (1939) 1K B. 279 (C A.) 2 
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L J , in Jacques v. Harrison? that a stranger affected by an order may “in the first 
place, obtain the defendant's leave to use the defendant's name if the defendant has 
not already bound himself to allow such use of his name to be made.” Follow- 
ing the principle of these judgments 1t was held by the Bombay High Court that 
the msurer through the defendant may be granted, 1n the exercise of the inherent 
powers of the Court, even permission to apply for the setting aside of an ex parte 
decree passed against the defendant if the Court was satisfied that the ınsurer had 
not reasonable notice and opportunity to defend the action ?* In the Bombay case, 
one Sarup Singh, the defendant who was driving a. motor vehicle knocked down che 
plaintiff, Nilkant, and caused severe personal injuries to him That was on loth 
October, 1946 On 14th October, 1947 the plaintiff filed a suit for damages against 
the defendant Summons was served on the defendant by substituted service on 
6th December, 1947 A firm of solicitors filed appearance on behalf of the defen- 
dant but no written statement was filed On 21st July, 1951 notice under section 
96 of the Motor Vehicles Act was served on the Unique Motor and General Insu- 
rance Company Ltd , with which the vehicle had been insured When the suit 
came on for hearing on 27th June, 1951, the defendant being absent, an ex parte 
decree was passed against him for Rs 11,300 On 26th July, 1951, an appiica- 
lion was taken out by the defendant to set aside the ex parte decree but it was dis- 
missed The Bombay High Court held that the notice required to be served 
through Court to the insurer must be of a reasonable duration, and if an ex parte 
decree 1s passed against the defendant by whom the policy js effected and if the 
insurer through the defendant satisfies the Court that the insurer. did not have a 
reasonable opportunity to defend the action, the Court acting under its inherent 
jurisdiction can set aside the ex parte decree Unlike the Bombay decisions which 
have adopted a spacious and liberal approach in these matters by resort to their 
inherent powers wherever the ends of justice so required, the decisions 1n Madras 
show a relatively cramped outlook and rigidity of approach These trends are 
apparent from the view that sections 110 to 110-F of the Motor Vehicles Act con- 
stitute a self-contained code’, and from the observation “It 1s true that section 96 
of the Act gives the Insurance Company the right to be made a party to defend the 
action But the Insurance Company cannot avoid its liability except by establish- 
ing such defences as are catalogued in sub-section (2)”5 “The latter dictum, by 
itself, is only an incomplete statement of the law İt does not seem to acpreciate 
that though Chap VIII of the Motor Vehicles Act might be intended to provide a 
cheap and expeditious remedy and by a somewhat summary procedure to the 
injured person and in case of his death to his legal representatives the Act cannot 
operate to deprive the insurer, a third party to the action between the injured party 
and the defendant, of any right he may have outside the statute under the gen *ral 
jaw to the extent to which such nghts have not been the subject of express abroga- 
tion or curb under the statute The Supreme Court itself has recognised ın 33ritish 
İndia General Insurance Co. Ltd. v Capt. Itbar Singh? that the Insurance Company 
can defend the action ın the right of the insured and through him and on all the 
grounds open to hum if there 1s a contract or a specific provision in the policy 

There are 1n addition the other varieties of situations referred to in the Bombay 
decisions when also the insurer can seek the permission of the Court to defend the 
action in that way. Above all there is the right of the insurer under the general 
law to plead that consequent on the sale of the vehicle before the accident result 

ing in injuries to the plaintiff, there was automatic avoidance of the insurance policy 
and the Company could not be held liable In New India Assurance Co. v Janak 











I. (1884) 12 Q B D 165. 

2. (1952) 54 Bom LR 557 AIR 1953 Bom 100 

3 Mohammed Habibullah v Seethammal, (1966) 2 ML] 378 

4 See General Assurance Society Ltd v Mohammed Hussain 1966) 2 ML) 120, 12 Ayesh 
ə Begum v. Veerappan, (1966) 1 ML J 374.- à i J -— 
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Duiari*, 1t 1s pointed out that the defences open to an Insurance Company when a 
notice 1s issued to it under the section are not exhaustive; that it cannot be held that 
in no circumstances can the Company be permitted to raise a defence outside those 
specifically provided under section 96 (2), that the Insurance Company is confined 
1o such defences only when 1t has been 1mpleaded as a defendant, but not 1n a case 
where there 1s an express contract 1n the terms of the insurance policy itself or other- 
wise any reservation of the right to defend the action ın the name of the insured. 
that in the latter circumstances there are no restrictions put by the .ection on the 
Insurance Company to raise only the defences under section 96 (2); aud that it is. 
entitled to take all defences 1n the like manner and to the like extent as the assured 
himself can raise 


Suspension of policy.—It has been recognised that an alteration which may 
not affect the subject-matter of the policy may yet amount to an alteration mn the 
risk, and 1n such a case the risk as altered no longer corresponds to or is 1dentical 
with the risk as described in the policy Where that happens, unless the policy 
expressly so provides, the alteration in the risk will not avoid the policy but will 
suspend its operation so long as the alteration continues If the subject-matter 
18 again used in accordance with the description, the policy reattaches* In an 
English case?, a motor vehicle had been insured for commercial traveling. When 
ıt was used for carrying passengers and in the course of such user an accident occur- 
yed it was held that the insurers were not liable since the occurrence was not within 
the risk actually coveied, that the policy remained suspended for the duration of 
the unpermitted user, and that it would reattach on resumption cf the permitted 
user “This principle 1s one of general insurance Jaw. In Unique Motor & Gene- 
ral İnsurance Co. ¥ Kannappa Naicker?, a transport company had left a passenger 
bus belonging to it 1n a workshop for effecting certain repairs After carrying out 
the repairs the mechanic who had attended to the same took the vehicle out for a. 
test drive — While so driving he hit a boy and caused his death It was found 
that the concerned mechanic had no licence to drive a heavy vchicle. The insu- 
1ance policy also contained a clause that the insurer wall not be liable in respect of 
any accident sustained or incurred while the vehicle vras being driven by any person 
other than a driver İt was held that the mechanic who drove the vehicle was not 
an agent or servant of the transport company and the company had no control over 
him at the time of the accident, that when the bus was involved in the accident the 
insurance policy was suspended, and that in the circumstances the msurers were 
not liable Though m the instant case there was an express stipulation in the policy 
itself excluding liability, the general law doctrine of automatic suspension cf the 


policy by reason of alteration of the risk described in the policy was also referred 
to. 
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NOTE TO OUR READERS. 
Regarding the note on late Si T. M Krishnaswami Iyer in. part 2° of (1967) 
1 MLJ (Journal) dated 19th January. 1967, it is pointed out that Sri 
T. M Krishnaswami Tyer was a Memb:r of the Council of Law Reporting and 
7 on the Editorial Board of the Indian Law Reports (Madras Series) at any 
ime. ' = 
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A CASE FOR AMENDMENT OF IHE COMPENSATORY 
PROVISIONS OF THE MOTOR VEHICLES ACT. 


By 
K. GuP1ESWAR, M L. (ANDHRA), LL M (STANFORD), 
Reaper, DEPARTMENT OF LAW, ANDHRA UNIVERSITY. 


I. introductory. 


The compensatory provisions of the Motor Vehicles Act, 1939!, contained 3n 
sections 110 to 110-F which were 1nserted by an amendment in 1956?, not merely 
create special Tribunals to deal with claums for compensation for motor accidents 
but also purport to lay down principles of liability. The provisions dealing with, 
such principles are vague and sometimes even misleading in several important res- 
pects concerning claims for compensation, such as the nature of the hability, the 
peisons liable, the persons to whom such liability 15 owed, the persons entitled to 
sue and the principles according to which compensation is to be assessed. There- 
by Parliament seems to have passed on a whole problem to the Courts of Law with- 
out taking the trouble of defining legal terms or enunciating clear and precise guide- 
Imes. And this state of affairs tempts us to recall the very significant 1€marks of 
Lord du Parcq made in a similar context 


“To a person unversed 1n the science or art of legislation 1t may well seem 
strange that Parliament has not by now made it a rule to state explicitly what its 
intention 1s in a matter which 1s often of no little 1mportance, instead of leaving it 
to the Courts to discover, by a careful examination and analysis of what 1s expressly 
said, what that intention may be supposed probably to be. There are no doubt 
reasons which inhibit the legislature from revealing its intention in: plain words. 
I do not know, and must not speculate, what those reasons may be. 1 trust, how- 
ever, that 1t will not be thought impertinent, 1n any sense of that word, to suggest 
respectfully that those who are responsible for framing legislation might consider, 
whether the traditional practice, which obscures, if it does not conceal, the inten- 
tion which Parliament has, or must be presumed to have, might not safely be 
abandoned. "? 


It may be pointed out that the 1mmediate cause for this enquiry (into the 
nature, scope and effect of the compensatory provisions) 1s a judgment of a Divi- 
sion Bench of the Madras High Court ın Mohd. Habibullah v. Seethammal’, 
wherein a claim for compensation made by the married sister of a person killed in 
a motor accident was allowed for her own benefit. Further, the Bench pronoun- 
ced that “the Legislature has deliberately enacted the Motor Vehicles Act, and 
provided by virtue of sections 110 to 110-F of that Act, not merely a self-contained 
code? for the adjudication of claims to compensation on behalf of the victims of a 
motor accident, but also a complete machinery for the adjudication of such instan- 
ces.” The judgment not merely looks like an attempt at an exercise in Judicial 
—-—-——  —“.———“—o.  — — —— ————. 

1. Central Act IV of 1939 i 

2 The Motor Vehicles (Amendment) Act C of 1956 The Act, including the amendment, 
1s hereinafterreferred to as the Motor Vehicles Act simply, unless stated otherwise. 
3 Cutler v Wandsworth Stadium Ltd ,(1949) A C 398 (H L ) The question related to whether 
the statutein question, which imposed a severe criminal penalty for its violation, also afforded a 
civil remedy of damages to plaintiff 
4. (1966) 2 M L 7 378, delivered on 4th July, 1966, on appeal from a judgment of Venkatadrı ; 
J., on appeal from an order of the Motor Accidents Claims Tribunal, Madras. 
. 5. Emphasis here, and anywhere else in this article, are supplied by the writer, 
e6, (1960) 2 M.L J. 378 at 379. 
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legislation but would also serve to show how Judges might sometimes be uncon- 
sciously led to make some such happy or unhappy choice on account of ill- 
considered and ill-drafted amendments affecting well-established principles of law. 
It all turned on an interpretation of the words “legal representative" whom the 
statute mentioned as a person entitled to file an application for compensation 1n 
respect of the death of a person in a motor accident. The married sister happen- 
ed to be the immediate next-of-kin of the victum. who died a bachelor, without 
leaving a parent or a child or any other herr. The Clauns Tribunal and a single 
Judge of the High Court on appeal found that 1t was otherwise a justifiable case 
for compensation The only question discussed by the Division Bench on second 
appeal was whether she, being a person not mentioned 1n section 1 of the Fatal Acci- 
dents Act, 1855 was entitled to compensation for her benefit The Bench came to 
the conclusion that she was so entitled The Bench agreed that she was not a 
"representative" 1n the sense 1n which that expression was understood 1n the Fatal 
Accidents Act but refused to look into that Act for guidance on the ground that 
sections 110 to 110-F “make no mention of any kind concerning any of the provi- 
sions of the Fatal Accidents Act, and do not incorporate any such provision even 
by the most oblique reference".* She being the "immediate next-of-kin and legal 
representative of the victim”, the Bench remarked, her claim was justly recognised 
by the Courts. 


It 1s proposed, in the following lines, to attempt a critical appreciation of the 
relevant statutory provisions in the light of well established principles of the law 
of torts and recent trends ın judicial decisions, and thereby to emphasise the ned 
for an amendment of the compensatory provisions of the Motor Vehicles Act. 


Ti. Pre-1956 Legal Position. 


Prior to 1956 the right to claim damages for personal injuries sustaıned in. a 
motor accident, and the nature and scope of the liability therefor, were governed 
by the general principles of the law of torts, the Motor Vehicles Act, 1939 had no 
separate provisions in that behalf. It 1s unnecessary to cite author:ties in support 
of this proposition. The general principles of the law of torts and the Fatal Acci- 
dents Act, 1855 governed the nature as well as scope of lability for fatal motor 
accidents.* As the Indian law of torts 1s based largely on the English law of toits 
the legal position in England may be briefly outlined here. 


It was held in Baker v. Bolton® that in a civil Court the death of a human 
being could not be complained of as an injury and, consequently, the plaintiff- 
husband could not recover damages for his loss of his wife’s services and society 
and the distress of mind he had suffered on account of her death. Thus, accord- 
ing to the rule in Baker v Bolton”, a third party cannot recover compensation for 
Joss incurred by him as a result of the death of a person killed by another’s wrongful 
conduct. This rule received the approval of the House of Lords in ihe Amerika? 
wherein Lord Sumner remarked that “Never during the many centuries that have 
passed since reports of the decisions of English Courts began has the recovery of 
damages for the death of a human being as a civil injury been recorded.” When 





7 Ibid. 

8  Gobald Motor Service V Velusam, (1962) 1 An WR (SC)105 (4962)1MLJ (S C) 
105 . (1962) 1S CJ 206 (1962) ML J (Cr1) 120 AIR (1962) S C 1contains the most authon- 
tative exposition of thelaw Thisarticleis devoted to an examination of the position regarding fatal 
motor accidents and only secondarılyıt deals with accidents resulting 1n non-fatal injuries 

9 1 Camp 493 170E R 1033 (msts prius) decided on 8th December, 1808 Fora brief 
yet comprehensive survey of therule, see an article by K Gupteswar, “ The Rule Against Recovery 
for Wrongful Death (An Investigation into its historical Basis, Scope and Rationale) ”’, (1965) XI 
Lucknow Law Journal, pp. 91-106. 

10 Ibid 

11. (1917) A.C. 38 (H L.). 
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railways were introduced in England in the middle of the nineteenth century deaths 
became frequent due to railway accidents. They brought to the fore the great 
hardship caused by the rule in Baker v Bolton? If a person was injured in an 
accident he could recover damages but if he was killed his family could recover 
nothing. This provoked the remark by Dr Winfield, “if there were to be an 
accident at all, the more people who broke their necks instead of being merely 
igured in it, the better for the railway company " Consequently the 
Fatal Accidents Act, 1846 (9 & 10 Vict c. 93) was passed. The Act created a 
special exception to the rule in Baker v. Bolton’? and benefited to a large extent 
certain relatives of the person killed. Liability under the Act is not for pure acci- 
dent but only for any wrongful act, neglect or default including a wilful wrong 7“ 
Thus liability under the Act 1s what may be described as fault liability but not 
absolute liabihty The right of action is a new one and not a continuation or 
survival of a cause of action which was vested in the deceased. There is, how- 
ever, no right of action to a dependent unless the deceased himself could have sued 
had he been merely injured and not killed due to the defendant”s act.?5 "Therefore, 
if the deceased had, even in the interval between the accident and Ius death, accept- 
ed full compensation from the defendant and thereby extinguished his right of 
action, or if he had relieved the defendant from liability by a contractual stipula- 
ton,” or rendered himself open to the plea of volenti non fit injuria, the dependants 
cannot recover damages 77 The availability of a plea of contributory negligence 
against the deceased would not, since the Law Reform (Contributory Negligence} 
Act, 1945, result necessarily in a denial of compensation but only a reduction in 
the amount of compensation 15 The Act is silent as to the principles or the basis 
on which the damages to the dependants are to be assessed except stating that 
damages should be “proportioned to the miury resulting from such death to the 
parties respectively for whom and for whose benefit such action shall be brought”."” 
However, the Courts did a remarkable job in firmly establishing a set of principles 
in that behalf There is no question of nominal damages or sentimental damages 
for the dependant's sense of bereavement or pain and suffering on account of the 
death. "The compensation is to be related to the loss of pecuniarv benefit to tha 
dependant as a result of the death Tt may be loss of actual benefit or one reason- 
ably expected — It 1s not necessary to prove a right to such benefit, it is enough 
even if it be voluntary bounty. To quote Lord Wright, “it is a hard matter of 
pounds, shillings and pence, subject to the element of reasonable future probabi- 


—————————————MM M Mr —À o P 


12 See note 9 
13. See note 9. 


14 Pollock, Torts, (1951) p 70 


15 For this reason the right of action is regarded as derivative in one sense *. an article by 
Glanville Williams, “ Some Reformsin the Law of Tort ” (1961) 24 Mod LR 100 at p 106 


16 If, however, the contract merely limits the quantum of damages recoverable , instead of 
precluding a remedy by action altogether, the contract has no effect either as a bar of the statutory 
remedy or as a limitation on the quantum of damages See, generally, Chapman, Statutes on the 
Law of Torts p 36 


17 Charlesworth, Negligence Second edition, pp 538-40, Griffiths v Earl of Dudley, (1882) 
9 Q B D 357 


18 In India there is no sim‘lar legislation The defence of common employment stood 
aboltshed by the Law Reform (Personal Injuries) Act, 1948 1n England The writer’s view that the 
defence of common employmentcan be no more available1n India may be noted in this connection: 
an article by K Gupteswar, “ The Defence of Common Employment 1n the Indian Law of Tort”, 
(1959) SCJ pp 177-190 
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hties".2? The balance of loss and gain to a dependant must be taken into account, 
the position of each dependant being considered separately. ‘There is to be a balan- 
cing, on the one hand, of the loss to him of the future pecuniary benefit and, on 
the other, any pecuniary advantage from whatever source which comes to him as a 
result of the death 2t Where the same person happens to be the claimant as al 
dependant under the Fatal Accidents Acts and as an executor or administrator 
under the Law Reform (Miscellaneous Provisions) Act, 1934, the Courts evolved 
a sort of equitable principle that damages should not be allowed twice over but 
reduced pro tanto? The above principles were laid down 1n a series of decisions, 
of which the leading are Rose v. Ford?? and Davies v. Powell Dufiryn Associated 
Collieries Ltd.”“ These principles were followed with approval by the Supreme 
Court of India in Gobald Motor Service v Vehusami”" for the purpose of interpre- 
tation of the provisions ın sections 1 and 2 of the Fatal Accidents Act, 1855 4 
Justice Subba Rao (as he then was) observed that “Whule section 1 of the Act is 
in substance a reproduction of the English Fatal Accidents Acts, 9 & 10 Vict ch. 
93, known as the Lord Campbell’s Acts, section 2 thereof corresponds to a provi- 
sion enacted in England by the Law Reform (Miscellaneous! Provisions Act, 
1934” 1 That case related to a fatal motor accident due to the defendant's negli- 
gence and damages were awarded to the father, widow and sons of the deceased, 
both under section 1 and section 2 The accident having occurred cn 20th Sep- 
tember, 1947, there was no occasion for considering the effect of sections 110 to 
110-F of the Motor Vehicles Act. 


III. Changes made by the 1956 amendment. 


While such were the principles applied by the Courts in determining the 
nature and scope of liability of a person responsible for a fatal motor accident, 
changes were introduced by the insertion of sections 110 to 110-F in the Motor 
Vehicles Act, 1939 in 1956. The provisions may be classified broadly into two 
categories, (1) provisions dealing with a separate machinery for adjudication of 
nur and (u) provisions purporting to deal with substantive questions: of legal 
jability. 


(i) Machinery: One or more Motor Accidents Claims Tribunals may be con- 
stituted by a State Government for such area as may be specified by notification. 
Their purpose is to adjudicate upon claims for compensation in respect of acci- 
dents involving the death of, or bodily injury to, persons arising out of the use of 
motor vehicles * Where any such Tribunal has been cunstituted for any area, no 
civil Court shall have jurisdiction to entertain any question relating to zny claim: 
for compensation which may be adjudicated upon by the Tribunal. Further, no 
injunction in respect of any action taken or to be taken by or before the Tribunal 
in respect of the claim for compensation shall be granted by a Civil Court.? A 
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20 Davıesv Powell Duffryn Associated Colleries Ltd , (1942) AC 601 (H L )at p 617. 


21 Section 2 of the Fatal Accidents Act, 1959 (7 & 8 Eliz2c 65) provides that any insurance 
money, benefit, pension or gratuity (which has been or will or may be paid as a result of the death 
shall not be taken into account 


22. See note 20. 

23 (1937) AC 826 (HL). 

24 See note 20. 

25 See note 8 

1 The passage occurs at p. 6 of the judgment 
2. Section 110 (1) 

3. Section 110-F 
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Tribunal is to consist of such number of members as the State Government may 
think fit to appoint, where 1t consists of two or more members one of them shall 
be appointed as the Chairman To be qualified for appointment as a member 
one must be, or must have been, a Judge of a High Court or a District Judge, or one 
must be qualified for appointment as a Judge of a High Court* Subject to rules 
that may be made, the Tribunal may follow such summary procedure as it thinks 
fit It has all the powers of a Civil Court for taking evidence on oath, enforcing 
attendance of witnesses, discovery and production of documents, etc., and for any 
other purposes that may be prescribed It 1s deemed to be a Civil Court for the 
purpose of section 195 and Chapter XXXV of the Code of Criminal Procedure, 
1898. Subject to rules, the Tribunal may seek the assistance of any person or 
persons possessing special knowledge of any matter relevant to the inquiry on hand 
for the purpose of adjudicating upon a claim for compensation * An application 
for compensation is to be made within sixty days of the occurrence of the accident; 
delay may be condoned by the Tribunal if it 15 satisfied that the applicant was pre- 
vented by sufficient cause from making the application in time.* Every applica- 
tion should be made to the Tribunal having jurisdiction over the area in which the 
accident occurred and it shall be in such form and shall contain such particulars as 
may be prescribed." Appeals he to the High Court within ninety days of the 
award, at the instance of the aggrieved party, and delay may be excused for sufli- 
cient cause However, no appeal shall‘lie against «iy award if the amount in 
dispute in the appeal is less than two thousand rupees 5 Where any money 1s due 
from an insurer under an award, the Tribunal may, cn application, issue a certifi- 
cate to the Collector who may thereupon proceed to collect the amount as an 
arrear of land revenue ? Government has power to make rules for carrying into 
effect the provisions of sections 110-110-E.!9 


(ii) Applicable Principles: Claims for compensation should be in respect of 
accidents involving the death of, or bodily injury to, persons arising cut of the use 
of motor vehicles * Application for compensation may be made by (a) the per- 
son who has sustained the injury, or (b) where death has resulted from the acci- 
dent, the legal representatives of the deceased, or (c) any agent duly authorised by 
the injured person or the legal representatives of the deceased ?? On receipt of 
an application for compensation, the Tribunal shall give the parties an opportu- 
nity of being heard, hold an enquiry into the clam and “may make an award 
determining the amount of compensation which appears to it to be just : nd specity- 
ing the person or persons to whom compensation shall be paid, and in making the 
award the Claims Tribunal shall specify the amount which shall be paid by the 
msurer "3 


IV. Legal effect of the amendment. 


Apparently there is a conflict of judicial opinion on the question whether the 
Motor Vehicles Act merely sets up a separate and exclusive machinery for the 


4 Section 110 (2) and (3). 
5. Section 110-C 


6 Section 110-A (3) Mehta Goods Carrier (P) Ltd v Darshan Dev, AIR (1962) 
Punjab 425 


7 Section 110-A (2) 

8 Section 110-D 

9 Section 110-E. 

10 Section 111-A 

11 Section 110 (1) 

12. Section 110-A (1). 
RED Section 110-B. 
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adjudication of claims for compensation in respect of motor accidents resulting in 
personal injuries or death, leaving the pre-existing legal principles of liability intact, 
or whether it also contains a self-contained code for the adjudication of such 
clams. The former view is held by the Punjab High Court, while the latter 
view is expressed by the Madras High Court 1n Mohd. Habibullah v Seethammal.5 
It is important to examine the justification for and’soundness of either view. It 
will be fruitful and will also contribute to a clear analysis if the discussion proceeds 
under the following heads (a) the nature and basis of the liability, (b) persons 
liable, (c) persons for whose benefit compensation is awarded, (d) persons entitled. 
to sue for compensation, and (e) principles governing compensation. 


(a) The nature and basis of the liability: The Motor Vehicles Act does not 
specify the circumstances which give rise to liability to pay compensation in respect 
of motor accident Section 110, sub-section (1), which appears to be the only 
material provision, merely states that compensation is to be awarded “in respect 
of accidents involving the death of, or bodily injury to, persons arising cut of the 
use of motor vehicles." The word “accidents” requires definition 75 It may refer 
to a pure accident, or what may be described as an inevitable accident But, then, 
it would lead to imposition of lability without fault, akin to hability of an insurer. 
We have noted already that the word “Accidents”, which occurs in the title of the 
Fatal Accidents Act, 1855 does not occur in the body of the Act: the provision in 
that Act is explicit, and it is now well established that lability under that Act 
exists only on proof that death of a person is caused by “wrongful act, neglect, or 
default" of the other party. Suffice it to say that proof of negligence was required. 


en Ss P 


14 Shria Ram Pertap v. Punjab Roadways, Ambala, ATR (1962) Pun) 540 
15 (1966) 2 M L7 378 


16 Under the Workmen's Compensation Act, 1923, " accident "isinterpreted as an unlooked 
for mishap and proof of negligence or fault of employerisnotrequred “ Theexpression ‘accident: 
1susedin the popular and ordinary sense of the word as denoting an unlooked for mishap or untoward 
event which 1s not expected or designed, " per Lord Mac Naghten ın Fenton v Thorley& Co , (1903) 
A C 443at p 448 See, Knowles, Law Relating to Workmen's Compensation, Fourth edition, 
pp 11-16 , also, Laxmibat Atmaram Karangutkar v Bombay Port Trust, (1953) 55 Bom LR 924 
Subject to section 3, proviso, consent, contr"butory negligence, act of God, King’s enemies are no 
defence to the employer Ramaswamt Iyer, Torts, Sixth edition, p 529 The remedy under the 
Workmen’s Compensation Act 1s described as a kind of insurance of the workman and the amount 
paid for his or hts dependant’s benefit (Section 3) The remedy 1s alternative to an action for 
damages under the general law andın the ordinary Courts (Section 3 (5) ) Rates of compensation 
are fixed by the Act, related to average monthly wage (Section 4 read with Schedule IV ) 


The Employees’ State Insurance Act, 1948 provides benefits to an insured employeein respect 
of employment injury 1n lieu of compensation under the Workmen's Compensation Act, 1923, 1n 
all cases 1n which the latter Act 1s replaced by the former (Section 53) Employment injury 1s 
substantially same as accident arising out of and 1n the course of employment (section 2 (8) Right 
to benefit under the Actis a bar to similar benefits under any other enactment (Section 61) This was 
held not a bar to the E ST Corporation suing, for damages by way of indemntty under section 67, 
the Company due to whose negligence an 1nsured employee was killed 1n a motor accident , Regional 
Director v D M Breweries Ltd ,A IR (1958) Punjab 136 


Under the Indian Railways Act, 1890 , “ accident ? 1s described, 1n section 82-A, as something 
ndependent of “vvrongful act, neglect or default” of the ratlway administration Liability exists 1n 
Case of death of or personal injuryto a passenger or damage to his accompanying goods A 
maximum amount of Rs 20,000 may be awarded 1n respect of any one person (Section 82-A (2) ) 
The rates of compensation are fixed according to average monthly wage orincome of the passenger 
(The Railway Accidents (Compensation Rules, 1950) ) If the Rules apply to a case, the tort law- 
principles of damages are excluded  Shreenath v E I Ry, AIR (1952) Patna 466 The existence 
of a right to compensation under the Act does not affect a similar right under any otherlaw1n force 
(section 82-H). Lability of the railway administration to persons other than passengers1s govermed 

a 
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and proved in Gobald Motor Service v Velusami." The Punjab High Court held 
that proof of negligence was required before liability could be imposed under the 
Motor Vehicles Act The question was directly 1n issue before the High Court 
in Shri Ram Pertap v. Punjab Roadways, Ambala!5, on appeal fiom the award 
of the Claims Tribunal The plaintiff was injured while travelling as a passenger 
in the defendant's bus when 1t collided with another bus. The plaintiff argued that 
it was due to skidding and that the principle of res ipsa loquitur applied, but the 
Tribunal and the High Court held that negligence of the driver was not proved. 
Alternatively, the plaintiff argued that, according to the language of section 110, 
it Was not necessary for the plaintiff to prove negligence on the part of the driver 
or the owner and that liability could be 1mposed on the defendant by merely prov- 
ing that there was an accident. The High Court rejected the argument and held! 
that the provision 1n section 110 should be interpreted, in the absence of anything 
to the contrary, 1n accordance with the general principles of the law of torts and 
that, therefore, negligence on the part of the defendant was a pre-condition for 
imposition of lability 7? The Bombay High Court confirmed the award of 
Sere Oe conuuncd te award ol 


by the general tort law princi ples and the Fatal Accidents Act, 1855, regarding liability as well as 
amount of compensation Union of India v. Lalman Badri Prasad, AIR (1954) V. P 17 


The Merchant Shipping Act, 1958 merely prescribes a maximum amount of damages related 
to theship's tonnage, where personal injury or death of “ any person "'1s caused without the owner's 
“actual fault or privity’? (Section 352 (1) See, Ramaswamy Iyer, op cit , p 531 

The Indian Carriage By Air Act, 1934 imposes liability on the carrier in the event of death or 
other bodilyinjury of a passenger on board theaircraft orin the course of embarking or disembarkings 
The Fatal Accidents Act is excluded (section 2 (4) read with First Schedule, rule 17) Itis open to 
the carrier to avoid liability by proving that he and his agents have taken all necessary measures 
(rule 20 (1) Plea of contributory negligence is allowed in avoidance or reduction of damage, 
(rule 21) In England, under the Carriage by Air Act, 1932, the position 1s the same (Street, 
Torts ,' Third edition, p 426) The Indian Act applies to international carriage and may be applied 
by notification, tornternalcarrı age but has not so far beenextended Liability of aninternal carrie 
1s, therefore, governed by the Fatal Accidents Act, 1855 Indian Airlines v Madhuri Ghaudhuri 
AIR (1965) Cal 252 where a Division Bench so held, disapproving anearlier view of a single Judge 
hat theprinciples of the Indian Carriage by Air Act, 1934 could be applied to internal Carriage, 
in the absence of a notification, as princi ples of justice, equity and good conscience Mukul Dutta v 
Indian Airlines, A Y R. (1962) Cal 311 Liability under the Act may be characterised as a *modified 
System of insurance" per Greene, L J,1n Grein v. Imperial Airways Ltd , (1937 1 K B 50at 
p 87 

17 See note 8 on page 30 

18 AIR (1962) Punj 540 


19 As this appears to be the only casein which the issue of negligence received detailed con- 
sideration, the Court’s observations may be noted 


" 1t 1s true that section 110-B of the Motor Vehicles Act does not 1n terms lay down that it 
1s only when negligence on the partof the driver of the vehicle concerned is established that compen- 
sation can be awarded, but then 1t should be borne1n mind that this bunch of sections (110 to 110-F) 
merely dea] with the subject of the substitution of the Motor Vehicles Accidents Claims Tribunal 
1n Place of civil Courts for the purpose of adjudicating on claims for compensatonin respect of 
accidents involving the death or bodily injury to persons arising out of the use of motor vehicles 
They do not deal with the question as to who is to be held liable and in what circumstances, 1f any, 
Injury results from an accident In order, therefore, to discover the criterion or test for fixing lia- 
bility irrespective of negligence, to turn to thelaw of Torts according to whichindisputably negl; gence 
in causing the accident 1n question 1s generally speaking essential to hold the negligent person lia-, 
liable 


Nothing has been stated at the Bar to persuade me to hold that the bunch ofsections men. 
tioned above in any way override thelaw of Torts The caridnal principle of civil liability in tort 
when death or bodily injury has been caused to a person, 1s negligence or failure to take the requisite 
amount ofcarerequired bylaw It has not been argued and, indeed not even a suggestion has been 

thrown, that the claim in question before me is based on any scheme of insurance, contractual or 
Statufory.” 
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damages by the Tribunal under sections 1 and 2 of the Fatal Accidents Act where 
a boy of six years was killed due to the rash and negligent act of the driver of a 
motor velucle, Abdul Mahomed Aga v. Peter Leo D”Mello.”? The Madras High 
Court held ın Arumukon v. Rethnammal”" that the defendant was not hable for 
a tatai motor accident as it was an inevitable accident and not due to negligence. 
Thus ıt will be seen that ın all the above cases liability for the consequences of a, 
motor accident was founded only on proof of negligence. It may be added that 
intentional causing of personal injuries or death will give rise to liability 7? 


(b) Persons liable.—Sections 110 to 110-F do not deal with the question as 
to who is to be held hable Section 110-B points out that 1n making the 
award the Tribunal shall specify the amount which shall be paid by the insurer., 
The decided cases show that the defendants are the same as ın an ordinary tort 
action, namely, the actual wrongdoer andlor the owner of the vehicle as employer, 
as well as the Insurance Company Negligence on the part of the driver andlor the 
owner was required to be proved in every case 7? In one case the non-joinder of the 
driver of the vehicle as a party was held not to vitiate the proceedings against the 
owner and the insurance company as no prejudice was caused thereby .** 


(c) Persons for whose benefit compensation is avvarded.—The Motor Vehi- 
cles Act merely states that the Tribunal may make an award specifying the person 
or persons to whom coinpensation shall be paid.** ‘The Act does not indicate who 
are those persons or to what class they should belong or what description they 
have to answer. Where the injured party 1s alive, he is the person enutled to 
claim damages for his benefit. In Abdul Mahomed Aga v. Peter Leo D'Mello*, 
the parents were held entitled to compensation for their benefit where their child. 
aged six was killed in a motor accident They were recognised as dependants under 
section 1 and as executors or admunistrators under section 2 of the Fatal Accidents 
Act and, as such, entitled to the amount of compensation. The Bombay High 
Court thus gave a clear lead that the persons for whose benefit compensation 1s 
awarded under the Motor Vehicles Act are no other than the relatives mentioned: 
in the Fatal Accidents Act. The dependants (or the persons for whose benefit an 
action 1s brought) under the latter Act are (1) wife, (11) husband, (ur parent, 
including father and mother, grandfather and grandmother, and (1v) child, mclud- 
ing son, daughter, grandson, grand-daughter, step-son, and _ step-daughter. 1 
‘Child’ includes a child en ventre sa mere but not a posthumously adopted son.* 
Mohd. Habibullah v. Seethammal” 1s probably the only instance in which, ever, 
since 1855, a married sister of a person killed in a motor accident 15 given com- 
pensation for her own benefit, although she 1s not one of the relatives mentioned; 
ın the Fatal Accidents Act. The Bench admitted in that case that of the Fatal 
Accidents Act “1s to govern the claim, a married sister of the victim, who died a 
bachelor without leaving behind a wife, child or parents cannot bring forward a 


-————— — .06€0_€©5 ——-—--——--- 


20. AIR (1965)Bom 21 


21 (1966) 1 ML J 554 similarly, in Ayesha Begum v Veerappan, (1966) 1M.LT 374 the 
Madras High Court held the defendant liable where a girl of five and a half years was hit and 
permanently injured due to rash and negligent driving of a lorry. 


22 Mohammad v Mt Maryam, AIR (1932) Lahore 146, a case of murder, and Kantilal v, 
Balkrıshna, I LR (1950) Nag 239 (FB), a case of wilful assault resulting 1n death " 


23, Shri Ram Pertap v Punjab Roadways, Ambala, AIR (1962) Puny 540 . Abdul Mahomed 
Agav Peter Leo D' Mello, A IR (1965) Bom 21 Ayesha Begum v Veerappan, (1966) 1 M. LT 374 


24 Mohd Habibullah v Seethammal, (1966) 1 M L J 378 

25. Section 110-B 

1. Ayesha Begum v Veerappan, (1966) 1 M. L J. 374 , Shri Ram Peitap v Punjab Roadways 
Ambala, AIR (1962) Pun) 540 

2 AIR (1965) Bom 21 

3. Section 1-A, para 2 of the Fatal Accidents Act, 1855 It may be stated that ın 1951 sec- 
tion 1 was renumbered as section 1-A. 

4. Raghuhath v. G.I. P. Ry. Co., (1870) 7 Bom. H.C. 113. ə 
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claim of this sort for her own benefit.” It would appear that the Bench based its 
decision almost exclusively on an interpretation of the words “legal representa- 
tives” occurring 1n clause (b) of sub-section (1) of section 110-A which deals with 
persons who may make an application for compensation. It may again be stated 
that the Motor Vehicles Act nowhere indicates the persons for whose benefit com- 
pensation 1s to be awarded ın a case involving a fatal motor accident. It 1s also 
not clear from the judgment whether a married sister was held covered by the 
words “legal representative" as defined ın the Code of Civil Procedure, 1908 or 
independently of ıt. It may be mentioned that Rules made by the State Govern- 
ments of Andhra Pradesh, Bihar and Delhi (and perhaps others too) clearly pro- 
vide that the words shall have the same meaning as 1s given 1n clause (11) of section. 
2 of the Code.* "The Bench has not explained how, or the reason why, 1t applied 
the definition of a person entitled to make an application for compensation to find 
out whether the person is one for whose benefit the compensation 1s awarded , 
For, 1t 1s quite possible that one person may be only entitled to make an applica- 
tion for compensation while the benefit of such compensation should go to another. 
/ 


(d) Persons entitied to sue for compensation.—Section 110-A (1) states that 
"An application for compensation arising out of an accident of the nature specified 
in sub-section (1) of section 110 may be made where death bas resulted from 
the accident, by the legal representatives of the deceased " It is to be noted that 
this provision 1s concerned only with persons who may make an application and 
not with persons for whose benefit the compensation 1s to be awarded. It is sub- 
mitted that there 1s another provision which deals with the person or persons to 
whom the compensation shall be paid, namely, section 110-B “The two persons 
need not be identical, though ın a large majority of cases they may be so. Para. 2 
of section 1-A of the Fatal Accidents Act bears comparison ın this connection. It 
says’ “Every such action or suit shall be for the benefit of the wife, husband 
parent and child, if any, of the person whose death shall have been so caused, and. 
shall be brought by and in the name of the executor, administrator or representa- 
tive of the person deceased, and 1n every such action the Court may give such 
damages as 1t may think proportioned to the loss resulting from such death to the 
parties respectively, for whom and for whose benefit such action shall be brought.” 


Such a distinction was clearly and emphatically made as long back as 1870 in 
Vinayak Raghunath v. G. I. P. Ry.’ There, the deceased, a passenger, was killed 
in a railway accident due to the negligence of the defendant railway. He left 
behind his wife and four daughters (three of whom were married already) He 
had no son, his only son having predeceased him by eight days. But his wife had 
subsequently adopted a son to him according to Hindu law. That adopted son 
brought the present suit under section 1 of the Fatal Accidents Act. The Court 
held that he was a legal representative of the deceased, within the meaning of the 
provision 1n section 1 of the Act, although he was not an executor or administra- 
toi and although no certificate of heirship was granted to him in respect of the 
estate of the deceased — But the Court ruled that he could not claim the compen- 
sation for his own benefit. Compensation was awarded to him for the beneiit əf 
the wife and the unmarried daughter, and he was held not entitled to share the 
amount with them. "The reason was he was not a child within the meaning of the 
provision, and persons other than those mentioned ın the provision could not 








6 See, Commentaries on Motor Vehicles Act, 1939 by A P Mathur, Fifth edition pp 651, 
659 Also, Andhra Pradesh Motor Vehicles Rules, 1964 as amended upto 18th August, 1965, Rule 
2(1) It may be noted that the English Fatal Accidents Act, 1846 entitled only the executor or ad- 
ministator to sue An amendment made to itin 1864 extended such right of action to all or any of 
the persons for whose benefit such action would have been brought by the executor or administrator 
1t did not use the word “ representative" 

7e (1870) 7 Bom H.C. 113. 
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claim compensation for their benefit. “Child”, according to the Court, did not 
include a posthumously adopted son like the plaintiff, whether a son adopted 
during the lifetime of the deceased could be, was left open. In Goolbai v. Pes- 
tonji®, the widow, sons and daughters of a person killed 1n a motor accident claim- 
ed damages under the Fatal Accidents Act Objection was raised that there was 
no executor or administrator as no representation had been taken to the estate andi 
that the parties being Parsis, and not Hindus or Muslims, they could not be regard- 
ed as “representatives” entitled to bring the action. The objection was rejected, 
the Court holding that the word "representative" did not mean only executors or 
administrators but included all or any of the persons for whose benefit a suit could 
be brought under the Act.? Jeet Kumari v. Chittagong E & E-Supply Co.”, is 
another case 1n point. The deceased was killed by holding on to a wire charged 
with electricity due to the defendant's neghgence. His wife, two minor sons and. 
a minor daughter brought an action under section 1 of the Fatal Accidents Act. 
It was held that those persons were competent to sue for their benefit and that the 
omission to include the father as one of the beneficiaries, though ordinarily not 
excusable, could be excused ın the circumstances of the particular case. The 
Court observed 


*In our opinion, the right of action belongs to any of the persons, namely, 
the executor, the administrator, or the representative, that 1s, the widow or hus- 
band or parent or child Any one of them can bring the suit for the benefit of the 
others. There 1s, therefore, no defect in the present case, because the father had, 
not joined as a plaintiff. . .. The second requisite in a suit under the Fatal 
Accidents Act 1s that 1t must be biought for the benefit of the wife, husband, parent 
and children. ‘They are the beneficiaries. Any one of the persons entitled to sue 
can bring the suit, but the suit must be brought for the benefit of these four speci- 
fied class of persons.” 


Mohd. Habibullah v. Seethammal"" 1s probably the only instance in which, 
after the 1956 amendment of the Motor Vehicles Act, a person other than those 
mentioned in the Fatal Accidents Act as a beneficiary was held to have not merely 
a right to sue but also a claim to the benefit of compensation 1n respect of a fatal 
motor accident. It may be that the married sister 1s the legal representative ın a 
general sense or ın the sense ın which it is used in the Code of Civil Procedure” or 
the Indian Succession Act, 1925. It 1s difficult to understand how that fact alone 
could entitle her to be regarded as the beneficiary. At any rate, the judgment 
does not seek to explain the matter. 


(e) Principles governing compensation.—Damages for personal 1njunries have 
been awarded under the Motor Vehicles Act according to general tort law princi- 











8 AIR 1935 Bom 333. 
9 The plaintiff's clatm was rejected ultimately on other ground not relevant here 
10 AIR 1947 Cal 195 

11. (1966)2 M L7 378. 

12 Dkhool Chandv Ganpat Lal, AIR 1957 Ra) 283, whereinit was held that, according to 
the definition in section 2 (11) of the Code of Civil Procedure, “ Legal representative ” first of all 
means ' a person who ın law represents the estate of a deceased person " For the determination 
of the question whether a person Is oris not alegalrepresentative,1t 1s not necessary to enquire 
immediately whether the deceased person left any estate, and to what extentinlawa person, who is 
a heir of the deceased represents the estate of a deceased person, although in certain special cases 
some person other than the heir may represent the estate of a deceased person, as for instance, 
administrator or executor. See, generally, Mulla Code of Civil Procedure, Thirteenth edition Vol 
I, pp 17-19 Theinteipretation of the word legal representative ocurring in section 110-A (1) (b) 
ın the broad sense of the Code of Civil Procedure, seems to be correct 1n view of the use of the same 
words in clause (c) which relates to a non-fatal accident Rules made by certain State Governments 
as noted already, adopt the same definition But the Division Bench in Mohd Habibullah v See- 
thammal, (1966) 1 M L J 378 went further and held that such a representative was the beneficiary. 
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ples as before. Ayesha Begum v. Veerappan? and Om Prakash v. N. F. & G. 
Insurance Co.'*, may be cited as examples Compensation in cases of fatal acci- 
dents has been awarded accoiding to principles laid down in Gobald Motor Service 
v. Velnsami'? prior to 1956 amendment of the Motor Vehicles Act. As we have 
already noted, that case affirms the well established principles under the Fatal Acci- 
dents Act. In Abdul Mahomed Aga v. Peter Leo D'Mello'5, which is a case under 
. Motor Vehicles Act, compensation has been awarded according to those prin- 
ciples, 


V. Summary of the discussion. 


Certain conclusions may now be drawn from the foregoing discussion. (1) The 
Motor Vehicles Act does not specify the nature of the liability. It merely uses a 
colourless expression *accidents". The Courts, however, have uniformly held that 
liability could not be imposed without fault and proof of negligence has been 
1iequired (i) The Act does not specify who a legal representative is Rules 
made by certain State Governments adopt the definition 1n the Code of Civil Pro- 
cedure.*” It 1s not known whether, in the absence of a person who can represent 
the estate of the deceased, as required, any dependent relative of the deceased 1s 
entitled to sue for compensation in respect of a fatal motor accident. Cases where 
there is no executor or administrator or a "legal representative" as defined in the 
Code of Civil Procedure are bound to give nse to some difficulty. The term 
"representative" ın section 1-A of the Fatal Accidents Act has been construed 
broadly so as to avoid a contingency of that nature. (ın) The Act does not specify 
the persons or the kind of persons entitled to be the beneficiaries of the compensa- 
tion. İt 1s difficult to agree with a possible view that such persons are the same as 
the “legal representatives" entitled to sue, especially in cases where the e.ecutor 
or administrator, who is undoubtedly a legal representative, does not happen to be 
a dependant relative or even a relative at all. To award compensation to a per- 
son who ıs not a relative at all would go counter to the pre-existing law and 
policy (av) Alternatively, ıt may be argued that ın the absence of specified rela- 
tives, the Court can feel free to consider the case of each relative on merits and 
award compensation in deserving cases. If so, the question arises, what is the 
criterion or the limit to the number of such relatives? Or, is there to be none at 
all? (v) The Act does not state what are the principles to be applied 1n assessing 
compensation in cases of fatal motor accidents. It 1s well known that the princi- 
ples applied 1n cases of personal injuries are quite different from those applied in 
cases of fatal accidents [If the distinction is not observed and compensation is 
related to death itself or to all the consequences of the death which befall a rela. 
tive, the rule in Baker v Bolton'? would be obliterated by a stroke of pen of the 
Judge presiding (vi) Such danger is all the more certain where Judges declare 
that, 1n the absence of a specific reference to the Fatal Accidents Act 1n the Motor 
Vehicles Act, there 1s no warrant to apply those principles in cases arising under 
the latter Act. 


It should be remembered that the Fatal Accidents Act was the earliest enact- 
ment providing for compensation to the family of a person killed in an accident. 
The amount 1s “proportioned to the loss resulting from such death to the parties 
respectively". This to a large extent mitigated the suffering of the family mem- 
bers, while ıt did not repeal the rule in Baker v Bolton’ altogether. Whenever 
the Legislature thought fit to do so, 1t clearly stated that the Fatal Accidents Act 


13. (1966) 1 M LJ. 374. 
14 AIR 1962 MP 19. 
15 See note 8 on page 30. 
16 AIR 1965 Bom. 21 
17 See note 8 on page 30 
18 See note 9 on page 30. 
89 See note 9 on page 30. 
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it is not to apply to particular kinds of cases””, that liability is not to depend on 
proof of fault but independently of it, by a categorical declaration to that effect?" 
or by a denial of certain well known defences’, that prescribed rates of compen- 
sation 1elated to the monthly wage of the deceased apply, thereby setting an upper 
financial limit to liability.?? Sometimes the Legislature 1mposed absolute liability 
in the form of a modified form of insurance, yet allowing for some defence?*, it also 
indicated the persons for whose benefit the amount of compensation is 1ntended .? 
The Motor Vehicles Act 1s unique in that the amendments introduced as recently 
as 1956 do not seem to possess any of the foregoing virtues. / 


VI. Amendment suggested. 


It is submitted that 1t 1s undesirable to leave a whole problem to the Courts., 
It is very likely that at times 1t will lead to 1nconsistent decisions, arbitrary awards 
and even some kind of a speculation on the part of the litigant public. On the 
other hand, the example of England seems worthy of emulation. In England, 
until the 29th of July, 1959, the only persons for whose benefit compensation was 
awarded were wife, husband, parent and child Parent includes step-parents and 
grand parents. Child includes a child en vantre sa mere, step-child, legitimated 
child and grandchild It came to be felt that there were cases ın which certain 
relatives who were wholly or substantially dependent on the deceased were not able 
to get compensation because they were not mentioned 1n the Fatal Accidents Acts 
1846-1908. Instances of a disabled sister, a widowed daughter-in-law and a. 
mother-in-law» were mentioned as deserving of consideration.* Accordingly, the 
Fatal Accidents Act, 1959 was passed, amending the Fatal Accidents Acts, 1846- 
1908.  Thereby the list of dependants was extended so as to 1nclude "any person 
who is, or is the 1ssue of?, a brother, sister, uncle or aunt of the deceased person." 
Relationship by adoption is recognised, relationship by half-blood is equated to 
that by whole blood, relationship by affinity 1s treated as that by consanguinity; 
an illegitimate child is recognised as the legitimate child of his mother and the 
reputed father. Thus the new category includes uncles, aunts, brothers and sisters 
or any issue of them. All or any of these relatives can sue and recover damages 
for the benefit of all of them.? 


Therefore, the only way and the best way to enable a married sister to sue and 
recover damages for her benefit, as was attempted to be done by the Madras High 
Court,^ would be by a statutory amendment by Parliament İt would be impro- 





20 eg,section 2 (4) of the Indian Carriage by Air Act, 1934 

21 eg,section 82-A of the Indian Railways Act, 1890 

22 eg, section 17 of the Workmen's Compensation Act, 1923. 

23 eg ,section 4 and Schedule IV of the Workmen's Compensation Act, 1923 , section 82-A 
(2) of the Indian Railways Act, 1890 read with Railway Accidents (Compensation) Rules, 1950 

24 eg ,Rule (7 and Rule 20 (1), First Schedule of the Indian Carriage by Air Act, 1934 

25. eg ,dependants under the Workmen's Compensation Act, 1923 are not the same as those 
in the Fatal Accidents Act, 1855 Claimants under the former get statutory compensation while 
those under the latter get damages Persons who are dependants under the former, but not under 
the latter, Act are entrtled to claim compensation evenif the other dependants elect to claim damages 
under the Fatal Accidents Act — Seé generally, Charlesworth, Negligence Second edition, pp 544-7 


1 Hansard, House of Lords Debates, Vol 216, cols 1079-1090 


2 2 ə is no limitation on the number of gene1ations Chapman, Statutes on the Law of 
Orts, p 


3  Halsbury's Statutes of England, Second edition, (1950) vol 17, the Fatal Accidents Act, 
1959 (7 & 8 Eliz. 2, c. 65) By section 1 (5) of that Act, the list of dependants under the Carriage 
by Air Act, 1932,1s madetdentical This sub-section (5)1s now repealed by Carriage by Au Act 
1961 (9 & 10 Eliz 2, c 27), butithas not been brought into operation See, Street, Torts op cit, 
p 426  Thelaw under the Act of 1932 would therefore apply until the new Act comes into opera- 
tion Winfield, Tort Seventh edition, p. 139, fn 38, 


4. (1966) 2 M LJ 378. 2 
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per and without parallel if the Courts of Law assume to themselves the power of 
extending the number of dependent relatives entitled to be beneficiaries. Sımi- 
Jarly, 1t would be highly impolitic on the part of the Parliament to leave the question 
of who are the relatives wholly unspecified. 


If the statutory provisions in sections 110 to 110-F are left as they are, it is quite 
possible, and we have one instance in point already, that Courts might attempt to 
construe the provisions literally without reference to well established principles of 
liability under the law of torts. That the Courts generally have not so far dis- 
regarded those principles 1s no guarantee that some other Courts or the same Courts 
in future cases may not attempt to so construe them without so much as being 
accused of violation of statutory provisions. 

Therefore, it 1s submitted, it 1s necessary that the Government of dndia 
bring forward suitable amendments to the provisions in sections 110 to 110-F of 
the Motor Vehicles Act, 1939 to the following effect — 


(1) That, in section 110 (1), the word “accidents” shall mean any acts or 
omissions which give rise to liability under the principles of the law of torts. 


(2) (a) That, 1n section 110-B, the person or persons for whose benefit com- 
pensation 1s awarded shall be the same as specified in section 1-A of the Fatal Acci- 
dents Act, 1855. 


(b) That, as from the date on which this amendment shall come into force. 
such person or persons in section 1-A of the Fatal Accidents Act, 1855 shall be:5 


Wife or husband, ; 
Child, including step-child, adopted child, illegitimate child and child en 
ventre sa mere, and grandchildren of hke description, 


parent, including step-parent, and grandparent, 

brother, including that by half-blood or uterine blood, 

sister, 1ncluding that by half-blood or uterine blood, 

aunt, 

uncle, 

daughter-in-law, 

mother-in-law. ' 


(3) That, in section 110-A (1) (b), the expression “legal representatives" shall 
have the meaning given in section 2 (11) of the Code of Civil Procedure, 1908, and 
shall include all or any of the relatives for whose benefit an action for damages is 
allowed under section 1-A of the Fatal Accidents Act, 1855. 


(4) That, under section 110 (1), the Motor Accidents Claims Tribunal shall 
also have Jurisdiction to adjudicate upon claims for compensation for damage to 
property caused by accidents arising out of the use of motor vehicles, whether or 

5. The list of relatives given here deserves consideration for adoption as 1t has the virtue 
of increasing the number of beneficiaries under the Fatal Accidents Act, 1855, bringing about 
con istency in general policy considerations in Indian legislation relating to dependant’s benefit. 
A sister and a brother are already recognised as dependants under the Workmen’s Compens- 
tation Act, 1923, the Indian Railways Act, 1890 and the Indian Carriageby Air Act, 1934 The case 
of a widowed daughter-in-law, a mother-in-law, uncle and aunt may call for sympathetic consides 
ration. Proof of dependence shall be necessary 1n each case, as before Such an increase in the 
number of relatives would help meet certain hard cases and would bein line with recent trends 1n 
Enalish Jaw. 
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not such accidents involve personal injury or death of a person whose property is 
damaged.* 


(5) That, in section 110-B, the amount of compensation shall be assessed as 
under the Fatal Accidents Act, 1855. 





6 This would perhaps be 1n accordance with the intention of Parliament when 1t amended 
the Actin 1956. This would help avoid conflicting findings and multiplicy of proceedings 1n res- 
pect of the same accident — Otherwise, 1f a personal injury should be a concomitant of an injury to 
property of the same person, 1n order to attract jurisdiction of the Tribunal, as was held 1n Om 
Prakash v. N.F 6? G Insurance Co, AIR 1962 MP 19, it wouldlead to two difficulties. One, 
it would only require the addition of a formal claim for personal injury, however insignifican, 
where the real claim 1s for injury to property, so as to invite Jurisdiction Two, where one person 
sustains personal injury and another sustains 1njury to property, both arising out of the same acci- 
dent, they have to seek two different jurisdictions. There 1s no reason why the present Tribunals- 


consisting largely of experienced District Judges, should not be vested with jurisdiction 1n respect 
of both kinds of injuries arising out of motor accidents. 
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APPOINTMENT OF SUPREME COURT AND HIGH COURT JUDGES 
FROM THE BAR AFTER ADVOCATES ACT, 1961. 


By 
P. G RAJAGOPALAN 
Advocate, Calicut. 


- 





The qualification required for appointment from the Bar as a J udge of the 
Supreme Court or the High Court 1s laid down in Art 124 (3) (b) or Article 217 
(2) (b) of the Constitution as the case may be At the time when the Constitution 
came into force Advocates were enrolled before the High Court under the Bar 
Councils Act or under the corresponding enactment in the States 


But there is a total deviation in the Advocates Act, 1961 from the Bar Coun- 
cis Act and the corresponding States’ enactment Now the Advocates are no 
longer enrolled before the High Court but they are enrolled before the State Bar 
Council or Bar Council of India 


The clauses in the Constitution mentioned above lay down that a person shall 
not be qualified unless he has for at least ten years been an Advocate of a High 
Court. The Bar Councils Act is repealed by the Advocates Act, 1961 and as such 
there 1s no person who js enrolled as an Advocate of a High Court The fact that 
the persons who were enrolled as Advocates of a High Court are entitled. to be 
enrolled before the Bar Council under the Advocates Act, 1961 shows that the 
intention of the legislature was to abolish the different classes of legal practitioners 
m India This is clear from section 29 of the Act. 


The conclusion that has to be drawn from the above circumstances 1s that all 
appointments of the Supreme Court Judges and the High Court Judges from the Bar 
after the Advocates Act, 1961 are ultra vires the Constitution. This requires a 
retrospective amendment of the Constitution It might be argued that persons 
who have completed ten years before the Advocates Act, 1961 are eligible for 
appointment. The relevant clauses ın the Constitution use the words ‘has been’ 
and as such the person must be an Advocate of a High Court at the time of 
appointment 
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LAWYER’S FEES—AN ANOMALY. Ə. 
By 
T S SUBRAMANIAN 
Advocate, Tirucht. 





The Lawyer's fee prescribed under the Rules for a suit of a small cause nature 
and that on the original side in certain cases 1s variant and discrepant so as not to 
conform to canons of uniformity and equity I shall illustrate this 
The fee prescribed for a small cause suit is at 5 per cent. subject 
to a minimum of Rs. 5 ex parte or contested On the other hand the fev 
allowed in original suits 1s “If the amount or value of the claim does not exceed 
Rs 5,000 at 7 per cent. subject to a minimum of Rs. 25 if of a small cause nature 
at Rs. 5 per cent. subject to a minimum of Rs. 5, etc , when such suits are decided 
ex parte, half of the fees under the above clause" Now a decree ın a S. C. suit 
of Rs 2,000 will entitle a party toa lawyer’sfee of Rs 100 even in ex parte cases 
as per the above interpretation But an ex parte original suit of Rs. 2,000 will 
not enable him to claim the same amount of fees even if it be of a small cause nature 
There 1s no difference 1n the labour involved though ın the original suit the party 
can get only a fee of Rs. 50 or less. This 1s not consistent or fair between parties 
litigating on the S. C. Side and Original side. The scale of fees in Suits ex parte 
on the S C Side and Original side must be made even and indiscrepant. 
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BOOK REVIEW. 


MULLA. INDIAN CONTRACT ACT STUDENTS’ EDITION . 8th Edn, 1967: 
Price Rs 10 N.M Tripathi Private Ltd , Bombay 


Mulla 1s a household word to students who like his books fo1 their clear ard 
analytical exposition which helps them to grasp the fundamentals of the subject 
concerned ‘The present work possesses all these qualities No doubt it 1s not good 
to overload the student with too much case-law Nevertheless, one would expect 
some reference, however slight, to the recent and important case of Indian Airlines 
Corporation v Madhuri Chowdhuri, AIR 1965 Cal 252, where it was held that an 
air-ticket issued by an airline company, operating inside India, exempting the 
carrier from liability on account of negligence etc , of the carrier, or of the pilot 
or other staff, was good and the exemption clause was not hit by section 23, Contract 
Act, because the obligation imposed by law on common cariiers 1n India is not 
founded upon contract, but on the exercise of publicemployment for reward. 


Powerful labour unions negotiate important agreements with employers 
on behalf of labour and this collective bargaiming takes place outside law Courts. 
In order that students may have a complete picture of the law of contract, they 
must have an inkling at least of this fast developing area of law of agieements. 
The so-called ‘standard contract’ 1s also a new comer 1n this line, in the sense that 
the injustice involved 1n this type of contract was not recognised and criticised tll 
recently As has been aptly remarked, one has a choice of various rail, shipping 
or air companies to travel but their conditions of carriage are identical. 


The significance of the “ ticket cases ", like Henderson v Stevenson, Thompson 
vLM SS R Co willbe lost on the student unless the spectrum of the concept 
of the standard contract 1s allowed to play on them A fleeting refeience to this 
concept can be very illuminating indeed 


At page 135 the learned author has supported the line of cases such as Radha 
Krishna Das v Municipal Board of Benares ; Municipal Corporation of Bombay v 
Secretary of State, which hold that section 65 does not apply to cases where a person 
agrees to supply goods to, or do some work for, a municipal Corporation and goods 
are supplied or the work done in pursuance of the contract, but the contractis required 
by the Act under which the Corporation 1s constituted to be executed 1n a particular 
form (for example, to be signed by two councillors), and itis notso executed It 
cannot be said that such Acts prohibit this type of contract and so no question of the 
contract being unlawful under section 23 can arise 


Section 1, third para says that “ Nothing herein contained shall affect the 
provisions of any statute, Actor Regulation not hereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract, not inconsistent with 
the provisions of this Act." The words ** not inconsistent with the provisions of 
this Act," govern also “ Act or Regulation " since there is a comma after the 
word “ contract””. If an Act 1s inconsistent with the Contract Act, 1t 1s not saved. 
Section 10, para 2 says that nothing in the Act shall affect any law by which any 
contract 1s required to bein writing. If the law is concerned with something other 
than writing, for example, that a contract bya Municipality should be signed by 
two councillors, such a: law goes under when it comes into conflict with the 
Contract Act. Both under sections 12 and 10 therefore a contract with a munict- 
pality which 1s not signed by two councillors as required by the relevant muni- 
cipal Act, would be a valid contract, it is submitted. 


At page 256 there1s a reference to ‘48 Bom. 20" Obviously IL R.48 Bom. 
Js meant. At page 176, reference is made to 50 A "Trav -Coch 66 The reference 
is perhaps to AJR 1950 Travancore-Cochin Citations to [LR and AI R. 
should be clearly distinguished to avoid confusion to the students. A chart of the 
old English Reports 1s also very desirable. 


K. Venkoba Rao. 


J—4 


46 THE MADRAS LAW JOURNAL. [1967 


ə EMERGENCY AND LAW WITH SPECIAL REFERENCE TO INDIA By Srz JV C. Chatterjee 
M P , and Si P Parameswara Rao Published by the Asa Publishing House, 
Bombay-1 1966. 132 pages Price Rs 15. 


The security of a State 1s a sine qua non for the-true progress of its citizerson all 
directrons Its mintenance becomes, therefore, a mətter of utmost concern with 
every Government A period of emergency cells for special measures to meet it 
In democratic countiies which believe in civil liberties it becomes a dilemma to 
reconcile the confl cting pulls of individual liberty and State security In every 
democrat:c constitution, written or unwritten and developed by conventions, pro- 
visions ex st to cope with situations of emergency İt is true that a war cannot be 
conducted on the princ.ples of the Sermon on the Mount. Equally it cannot be 
carried on according to the principles of the Magna Carta During a period of 
emergency the Executive is necessanly armed with wide and drastic powers But 
power tends to become all-embracing and to remove from its path all impediments 
and obstacles The path of wisdom lies in circumscribing its arbitrary exercise 
How it has been sought to be achieved in the United Kingdom, the United States, 
Australia, etc , and ın India form the subject of study 1n this book In other countries 
it is the emergency arising by reason of external aggression that 1s contemplated 
Our Constitution specifically provides for three types of emergencies, nemely, 
national emergency, State emergency and financial emergency. Again, unlike in 
the United States of America where the Suprcme Court despite its being prepercd to 
take notice of emergency conditions in questions involving individual rights would not 
allow the total suspension or flagrant violation of the fundamental rights guaranteed 
by the Constitution, under Aiticle 358 of our Constitution while a Proclamation of 
emergency 18 in operation the fetters imposed on the State in 1egard to the rights 
guaranteed by Article 19 drop for the duration, and under Article 359 the President 
may by order declare that the right to move any Court for the enforcement cf such 
of the fundamental rights as may be specificd in his order shall remain suspended 
for such period as may be specified in the order. Whether there 1s need for the 
retent.on of these sweeping and arbitrary powers in their present form and how they 
have to be controlled if thcy are not to operate oppressively are discussed in the light 
of the operation of the emergency provisions :n the United States ard the United 
Kingdom Tn the latter countiy effective public opinion forms the bulwark against 
the misuse of powers and in the United States the Supreme Court fitnctiors as the 
watch-dog ofthe Constitution Butin India, neither of these safeguards is effectively 
present. The book under review constitutes a brilliant study of the problems aris- 
ing out of the operation of the emergency provisions of the Constitution and makes a 
powerful plea for che effective control of abuses in the exercise of the provisions 
so that life in this country for the citizen. will be worth living 





THE LAw or CONSTİTUTİONAL Writs A Study by Bhawan: Sankar Chowdhury 
with a Foreword by Sr, P C Sen Published by the Eastern Law House Private 
Ltd , Calcutta 1966. 229 pages. Price Rs 15. 


Individual liberty and social control are not necessarily antithetic though they 
seem to be always at grips each trying to contain the other. While the guaranteed 
rights are set out in Part III and made justiciable the aims and policies of the Govern- 
ment are setoutın Part IV and made non-justiciable Whether the individual 
rights and liberties enunciated in Part III should circumscribe the social objectives 
set out in Part IV or be circumscribed by them is a fascinating subject for discussion 
According to the author the directive principles are 1n reality more fundamental than 
the rights set out in Part III and circumscribe them instead of being circumscribed 
by them (Preface, p vi.) They constitute the “ policy of the law ”, 2e , “ wisdom 
of the law " signifying what conduces to the public good (p 95), and so no steps 
taken 1n the Court should be opposed to public policy as enacted 1n Part IV (p 93). 
Though plausible and attractive, the argument does not allow for the fact that Court 
take note of public policy only in the absence of statutory prescription on any 
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matter and Part IV of the Constitution expressly provides that che provisions in 
that part are not justiciable That 1s why ın Champakam Durairajan’s Case, (195 1) 
S C J. 313, the Supreme Court observed that “the directive principles of State 
Policy have to conform to and run as subsidiary to the chapter on Fundamental 
Rights”, and agam in M H Quaresh: v State of Bihar, (1958) S C J. 975 
that *' the State should certainly 1mplement the directive principles but 1t must do 
so in Such a way that its laws do not take away or abridge the fundamental rights, for 
otherwise the protecting provisions of Chapter III will be 2 mere rope of sand ”. 


A further question 1s as to the precise scope of the provisiors in Articles 32 and 
226 to issue writs Adverting to the words “ whichever may be appropriate ” 
after the names of the five writs in Article 32 the author expresses the view that the 
Supreme Court has to take the law of the English writs as it stood in England, that 
the Court cannot change that law at all but has only to decide as to the 2ppropriate- 
ness of the writ and that the declaratory order made by the Court ın Kochunni’s 
case, (1959) S C. J. 858, was in violation of the principles under which prerogative 
writs are issued in England "This is rendering scant justice to the language of the 
Article which gives power to the Supreme Court to issue directions or orders or writs 
Such writs are inclusive of the five named well-known writs of English law 
And the particular direction, order or writ to beissued in a case should be 2ppro- 
priate to the enforcement of the particular right whose infringement 1s alleged. 
The central idea 1s that by whatever nomenclature the remedy may be called it 
should be appropriate to the case A proper construction of Article 32 will be that in 
granting the remedy the Supreme Court will follow the broad and fundamental 
principles underlying the issue of such writs in England but that, where the Scope of 
any of the writs was restricted or cramped due to the accidents of its history or pro- 
cedural technicalities attending its evolution, the Supreme Court will ignore such his- 
tory Dr technicalities and will issue directions or orders untrammelled bythem The 
correct perspective 1s that given by the Supreme Court in Bassappa v Nagappa, 1954 
SCJ 695 “ The language used in Articles 32 and 226 of our Constitution is 
very wide and the powers of the Supreme Court as well as of all the High Courts in 
India extend to issuing orders, writs or direct.ons, including writs in the nature of 
habeas corpus, mandamus, quo warranto, prohibition and cerhorarı as may be 
considered necessary for the enforcement of the fundamental rights and in the 
case of the High Courts, for other purposes as well Tn view of the express provisions 
of our Constitution we need not look back to the early history or the procedural 
technicalities of these writs in English Jaw nor feel oppressed by any difference or 
change of opinion expressed 1n particular cases by English Judges? The Supreme 
Court also added that “ the broad and fundamental principles that 1egulate the 
exercise of jurisdiction in the matter of granting such writs in Engilsh law ” may 
serve as guide lines In the felicitous language of the author “ the impatience is 
against glow-worms, the eternal beckon of the stars 1s not disregarded’? While 
this 1s so, at the same time, it is also to be noted that there is nothing to limit the 
powers of the Supreme Court to those circumstances only in which the English 
Courts could grant relief. 


An interesting suggestion made by the author to relieve congestion 1n the High 
Courts 1n regard to writ applications 1s to divert some of the work to the District 
Courts as envisaged in Article 32 (3) The author has stated that sectrons 45 to 
öl forming Chapter VIII of the Specific Relief Act, 1877, have not been repealed 
and on that assumption has made certain observations The Specific Relief. Act 
of 1877 has been replaced by the Specific Relief Act of 1963 and the sections referred 
to exist no longer The book 1s on the whole stimulating and instructive revealing 
an original approach and acute analysis. 
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OUTLINES OF İNDIAN LEGAL History. By M P jam with a Forewoid by 
Alan Gledhill, Second Edition. 1966, Pages 746 Price Rs, 30 (Published by 
N M Tripathi Private Ltd , Bombay-2) 


Not many books exist on this subject written by Indian authors Sri Jain’s 
book is a pioneering attempt in a field which Indian authors have not ventured 
to explore Pollock, Maitland, Holdsworth, etc aresome of the great jurists whose 
works constitute veritable treasure houses 1n regard to the subject in England and 
are monuments of research and learmng In India, books by Cowell, Fawcett, 
Rankin and others cover only particular aspects or epochs in Indian legal history. 
Without legal history there cannot be depth to legal knowledge It 1s a great pity 
that t:ll recently the subject did not receive adequate attention 


Even the present work 1s fragmentary in the sense that it covers only the 
developments of legal systems in this country fiom the time when the East India 
Company set up its factory at Surat ın 1612 down to the labours of the present Law 
Commission and the enactment by Parliament of the British Statutes (Apphcation 
to India) Repeal Act, 1960 (LVIT of 1960). The bookis laidin 26 chapters. 
Separate chapters are devoted to the admınıstratıon of justice m Calcutta, im Madras, 
and in Bombay and to the Supreme Courts in those towns Chapter XIX deals 
with the High Courts and Chapter XX with appeals to the Judicial Committee of 
the Privy Council To students and votaiies of lew in this State, Chapter III 
dealing with Admunistiation of Justice in Madras. 1639-1726, and Chapter IX 
dealing with the Supreme Court in Madras till 1861 will have a special appeal. 
It is fascinating to read that judicial administration in the ‘country started as an 
extremely elementary and executive-ridden judicial system, in the Presidency Towns, 
that a major break-through ın the situation occurred only after 150 years of British 
rule when a Supreme Court was established in Calcutta in 1754, that the High Court 
is the precursor of the modern system of law and justice, and that the judicial 
institutions at the present time constitute a fine legacy of the British association 
with Indie As 1egards the legal systems it is pointed out that conscious efforts 
to develop a coherent body of law commenced only from 1833, that the four Law 
Commuss.ons appointed thereafter at intervals had made sigrficert conuibutions 
and that the edvent of Independence has led to considerable legislation in the domain 
of private lew in particular which till then "had beer regarded as a practically 
forbidden field ‘The chapter on the Development of Criminal Lew (Chapter 
XXI) 1s instructrve Before the enactment of the Penal Code in 1860 Muslim 
Criminal L^w was being applied To minds trained in: western systems of juris- 
prudence many parts of that law were unscientific and harsh. The doctrines of 
haram and hadd, the division of crimes into crimes egainst God and crimes against 
humanity, etc were felt to be crude ard inconsistent with modern social life. A 
brief chapter on lew reporting in India is also included The author 1efers to the 
evils of multiplicity of private reports and lack of selectivity in the reporting of 
cases He remarks that law reporting in Englerd is very much better and much 
less wasteful than it 1$ in Indie, but he has no remedies to offer beyond stating that 
“ perhaps a representative body of lawyers might be able to do something to impreve 
the quality of law reporting and regulate the vast mass of case law that is reported 
ın India today” 


To write a book on legal history is rot an easy task since the materials have to 
be dug from the past and they are generally hard to digest and present in the correct 
perspective Sri Jain has taken great pains in gathering a large volume of matter 
spread over a period of 350 years and presenting the same in a relatively short 
compass and in a manner not too difficult to assimilate by the reader. S11 Jain’s 
book constitutes a welcome publ.cation 
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THe Law RELATING TO FOREIGNERS IN INDIA AND THE CiTIzENsHIP LAWS OF 
INDIA AND PAKISTAN, By Mazhar Husan Revised by R P Saxena, Fourth Edition, 
1967, Pages 404 Price Rs 15 (Published by Eastern Book Company, Lucknow 
and Delhi) 


The distinction between a foreigner and citizen is vital ard highly important, 
The latter owes allegiance to the State, 1s entitled to its protection, 1$ governed by 
its Jaws end is subject to various obligations The foreigner on the other hand 
owes no such allegiance and is an outsider whose presence in the country cap only 
be by sufferance While some rights may be enjoyed by a person whether citizen 
or not, others such as those mentioned in Articles 15, 16, 19 etc , of the Constitution 
are available only to the citizens. Who are ‘ foreigners! ard what powers may be 
exercised by the Central Government in respect of the entry of fore:greis, their 
presence therein, and their departure therefiom are dealt with in the Foreigners 
Act, 1946 As regards citizens the Constitution həd made only tentative provisions 
in Articles 5 to 11 The Citizenship Act of 1955 deals specifically with the subject. 


The book under review is essentially a commertaty on the Foreigneis Act 
(XXXI of 1946) and the Citizenship Act (LVII of 1955) It brings together a 
mass of dispersed material found in various Ordeis, Notifications ard Rules relating 
to the subject and endeavours to present a complete picture The text of the 
Naturalısatıon and Citizenship Acts of Pakistan are given in the Apperdix edding 
to the utility of the work It is not clear however why the amerdmert made by 
the Citizenship (Amendment) Act, 1957, insertirg m, the First Schedule to the 
Citizenship Act, 1955 after Entry 8 under the heading A, the Entries 9 Ghera 
10 Federation of Malaya, 11 Singapore have rot been incorporated on page 292 


The general principles relating to the subject are stated succinctly ard clearly 
refeiring to the leading decisions The case-law has been brought up-to-date. 
Concepts of citizenship, nationality, domicile, etc, are explamed lucidly In 
writing the book the author has explored an unbeaten track His work is a useful 
contribution to the subject. 


Tur LAw OF PARLIAMENTARY PRIvILEGEs IN INDIA By V G Ramachandran 
(Published by Eastern Book Co , Lucknow) 1966, Pages 731 Price, Rs 45 . 


This is a book in the grand style Dedication to the Rashtrapati 
Dr S Radhakrishnan and to the Democratic Republic of India, Parliament and 
the State Legislatures and in Memory of Sri S Setyamurthy ; Berediction by 
Dr Radhakrishnan; Tribute to Sri Satyemurthy by the President of the Congress, 
Sri Kamaraj, Foreword by the Chief Justice of India (Subba Rao, C J ), Introduc- 
tion by Sri Anantasayanam Ayyangar, Governor of Bihar and Ex-Speaker of the 
Lok Sabha, Preface by Sri G S Pathak, Law Minister of India , the Author's 
Preface and occasional use of expressions like“ Quoth he” and “ Says he "— 
it 18 all rather overwhelming 


Inthe U S Constitution there is strict separation of powers between 
the Executive, the Legislature and the Judiciary leading to the Supreme Court 
becoming the guard.an of the Constitution and enabling it to claim thet the Consti- 
tution is the Supreme Law of the land and the Constitution is what the Supreme 
Court says itis In England by reason of Parliament being omnipotent there is 
no rcom for any conflict of powers between Parliament 2nd the Judiciary. In 
India the Constitution has adopted a third course ard each o1gan of State functions 
within the limits of the powers assigned to 1t being within such sphere independent 
of the rest The Constitution has also guaranteed in Part III the liberties of the 
individual enumerated there and made them sacrosanct and 11mnune from altera- 
tion except to the extent and ın the manner set out in that Chapter itself. The 
Supreme Court 1s expressly charged with the duty of affording protection agzirst 
the violation of those rights through' the writ procedure. Itis also declared that ro 
law passed prior to the Constitution would be valid to the extent to which it trenches 
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upon such fundamental rights ‘Thus every law to be valid hes to satisfy two require- 
ments, namely, (1) it should be withm the competency of the concerned legislature, 
and (2) ıt should not trench on the rights 1n Part III. Parliament is said to be not 
only a legislative organ but also a grand inquest of the ration İt has legislative, 
executive and judicial functions For successfully discharging its duties it possesses 
various powers, immunities and privileges In England these have been evolved 
over a course of several centuries These constitute the Lex Parliaments erd have 
become a part of the law of the land — In India, the Constitution has provided that 
the powers, immunities and privileges of each House othe: than those specifically 
enumerated in Articles 105 and 194 shall be defined by Parliament by law, ard 
until so defined shall be the same as those of the House of Commons in England at 
the tune of the commencement of the Constitution Though codification of 
privileges 1$ contemplated no code has yet been enacted In the circumstances 
interesting questions arise as to whether the Courts can consider the existence of a 
privilege and whether the privileges, are subject to the fundamental rights in Part III 
The question of Parhament's privileges leaped into great prominerce recently 
in connection with a writ petition filed by ore Keshav Sirgh who was found by 
the U P Legislature to be in contempt of the House by reason of a statement mede 
by him which in its opinion constituted a breach of its privileges and was punished 
with imprisonment for a week The question thereupon arose whether the privilege 
of the House to commit a person for contempt could be exercised mconsistently 
with his fundamental rights While the Supreme Court həd in Keshavaram Reddy’s 
case, AI.R 1954 S C. 636, held that Article 194 (3) is subject to the fundamental 
rights, in Sharma’s case, (1959) SG J 925: AIR 1959 SC 395, it had taken the 
view thet Article 194 (3) except when lew was mede, was rot made subject to 
Article 19 (1) Recently, in Speciel Reference No 1 of 1964, Under Article 143 
of the Constitution of India, In re, (1965)1 SCJ 847. AIR 1965 SC 745, the 
Supreme Court has held that Article 194 (3) 1s subject to the fundamental right in 
Article 21 To hold that Article 194 (3) 1s suLyect to fundamental rights only 
when law 1s made but not otherwise would be to ignore the principle implicit 
in Article 13 and will operate as an incentive not to enact any law cf privileges 
at all. 


A book on Parliamentary privileges both in this country and elsewhere will 
be highly helpful not only to the legislators but also to the laymen The book 
under review constitutes a useful venture by the author He has started with the 
definition of privilege, its nature and contents He has traced the origin of privilege 
and dealt with its evolution historically in England He has irdiceted its growth 
in this country both in the Union and State Legislatures since freedom was attained. 
He has dealt with the persons entitled to privileges and the categories cf such privi- 
leges “The procedure relating to the bringing to the notice of the House of any 
breach of privilege, the appointment of a Committee to investigate the same, and 
the procedure therefor are all set out carefully The authcr admits that ““ıt was 
not possible just now to treat the subject of privileges on a text-book pattern” 
(Preface page liu). — Itis to be hoped that in fvture editions the matter could be 
rearranged more systematically and the book made to serve both as a reference book 
and as a text book — In a top class book there should be no print.ng or other errors 
of the kinds noted here. On pages xli and li beholdened should be beholden, on 
page xhv Dunman should be Denman, on page xlix humbe should be humble, and 
Kaka should be Koka On Contents page ui, forged for fabricated’ should 
be forged or fabricated” On page xh Table of Cases, Ranual should be Ramiah 
On page 33 oösirust should be obstruct On page xxvi of the Təble of Cases M S M 
Sharma v Shri Krishna!, A.I.R 1960 S.C 1186, is set as occurring on page 101, 
but no such reference 1s found on that page 


The book under review is the first of its kind 1n India “Prodigious effort isa 
hall-mark of the Author's books The present book 1s no exception The Author 
has made judicious use of the Lok Sabha Library literature and other relevant 
material. He has considered all the important decisions, Indian and foreign. 
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His əpproach to the subject 1s objective Has ədvocacy of a just balarce between 
Parhementziy privileges ard fundemental rights is welcome The Author 
deserves high credit for brirgirg out this treatise 





— 


NATURAL VusricE OR FUNDAMENTAL PnINCIPLES OF JUDICIAL PRocEDURE By 
Suranjan Chakravertı, Second Edition, 1966 (Published by Eastern Book Company 
Lucknow and Delhi) Pages 307, Price Rs 17-50 


Though the term ' natural Justice? hes been employed in differert serses 
as sigmfyirg “ natural law”, ** umversal law,” “ eternal law ”, “the laws of God”, 
““equity’’, etc , 111s used commonly to refe1 to certain principles 1n relation to judicial 
procedure and quasi-judicial procedure, a failure to conform to which is considered 
tantamourt to failure of justice Instances of such principles are that a peison shall 
not be a judge in his own cause, that a person shall not be condemned urheard, 
that every person shall be given an opportunity to present his case, etc Corformity 
to such rules has become ell the more necessary since large areas of quasi-judicial 
and discretionary powers fall to be exercised at the present trme by various types 
of agenties and triburels, domestic ard others Further, many of the executive 
heads on whom the burden of edministration 1s cast in a Welfare State are rot, as 
1s clear from the qualifications prescribed for them, conversant with the principles 
they should observe in carryirg out their day-to-dey tasks and deciding questions 
affecting the rights of citizeps A book stating and expounding such principles 
in a short compass 1s bound to be immersely helpful The present work attempts 
to meet this requirement The subject 1s arranged under 10 Chapters “The 
first chapter gives a general mtroduction The second states the requirements of 
Natural Justice and the third deals with Naturel Justice ws-a-vis the Legislatures 
The fourth Chapter relates to Adminstration of Justice and the fifth to Tribunals 
and Domestic Tribunals Chapter VII covers the question of Disqualification of 
Judges and Chapter VIII the principle of aud: alteram partem Chapter IX 1s 
devoted to a rumber of miscellaneous matters and Chapter X to Mofussil Lawyers 
and Natural Justice The subject-matter of each chapter 1s presented mostly in 
the form of quotations fiom standard books and authors and from judicial decisions. 
The book will benefit lawyers and judges 


PRACTICE AND PROCEDURE OF THE SUPREME COURT or INDIA' By Guru Datta 
and B R Agarwala. (Published by Metropolitan Book Co , (P), Ltd , Delhi-6), 
First Edition, 1967 Pages 159 Price. Rs 22-50 


.The Supreme Court Rules, 1966 govern the procedure to be followed before 
that Court These Rules are simple: and more effective than what went before. 
Nevertheless it 1s difficult for the litigant as well as the lawyer to be femiliar with 
the practice obtaining 1n the different Jurisdictions of the Supreme Court—original, 
appellate, advisory and special as m regard to writs, taxation matters, industrial 
disputes, etc ‘The observations made by the Supreme Court from time to time 
during the last sixteen years bearing on practice, powers and procedure lie dispersed 
and have to be culled together from decisions dealing essentially with questions of 
substantive law This task, the authors have undertaken in the book under review. 
The book 1s divided irto nine Chapters Chapters I and II cover the practice ard 
procedure relevant to the exercise of original jurisdiction. Chapter III concerns 
itself, with appellate jurisdiction ard Chapter IV with appeals by Special Leave. 
Chapter V 1s devoted to Income-tax Appeals and Chapter VI with topics like Review 
by the Supreme Court and the binding character of Supreme Court decisions. 
Chapter VII deals with civil appellate jurisdiction ard criminal appeals. Chapter 
VIII sets out miscellaneous provisions relating to affidavits, consolidation of appeals, 
costs, etc This chapter deals with the taxation of costs A short historical account 
ofthe Judiciary in India 1s given in the Introductory Chapter. The Supreme Court 
Rules are given in Appendix A In Appendix B relevant provisions from the 
Limitation. Act, 1963, Orders of the Civil Procedure Code and the Supreme Court 
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(Decrees and Orders) Enforcement Order, 1954 are set out Apperdix C cortains 
Forms and Precedents and Appendix D deals with the time prescribed under the 
Rules for taking var.ous steps and the Instructions and Clarification about the 
Supreme Court Rules, 1966 The book presents ihus in a compendious form the 
practice and proceduie of the Supreme Court developed and evolved over the yeers 
The book is a really useful publication by authors highly competent to write. on 
the subject by reason of considereble experience and intimate association with the 
practice and procedure of the Supreme Court 


—. 


Tug Law RELATING 10 BRIBERY AND Corruption: By RK Soonavala 
(Published by N M Tripathi Private Ltd , Bombay) with a Foreword by Justice 
Shelat, 1964 Pages600 Price Rs 25 


Good Government depends on the ex.stence of a hierarchy of honest and 
incorruptible public servants Unfortunately in this country bribery and corruption 
among public servants 1S said to be on the increase "The scope for corruption had 
become large due to war conditiors It has been still further widened with the 
application of controls in various fields of economic activities by commitment of 
the country to vast and ambitious schemes of developmert involving huge sums of 
money and the concentration of financial and other powers 1n the hands of a few 
top officers depending for their exercise on an army of subordinate officers, the 
introduction. of the ** permit system ” in various matters, etc Not mery could resist 
the temptation to accept illegal gratification From a few sections, sections 161 to 
165 of the Penal Code, the changing times have necessitated legislation Lke the 
Prevention of Corruption Act, 1947, and the Crimmal Law (Amerdment) Act, 
1952 It has come to be realised that legislation has not been able to combat the 
evil much less to control it As Justice Shelat observes in his Foreword ““ the 
problem 1s no longer one which can be resolved by mere legislation and requires 
a solemn effort to make an assault on the evil from different fronts"—legislative, 
sociological, economic and political The failure to solve the problem may also 
be due to lack of earnestness and sincerity in the attempts to wipe it off, to too 
much red-tape ın the matter of bringing home guilt ard to a misplaced, sense of 
compassion and sympathy of a large section of the public, m such matters One 
thing is however clear, that a serious tackling of the problem cannot be put off 
much longer The author has endeavoured to present the problem in an integrated 
form in the book under review by bringing together the provisions concerning 
corruption 1n different statutes and giving 1n the appendices parallel statutes dealing 
with the problem in other countries. 


The book is divided into eight parts Part I gives the text of the Prevention 
of Corruption Act with a full commentary. Part II deals with offences by public 
servants as laid. down ın the Penal Code, Part III with the law relating to criminal 
conspiracy for taking bribe, Part IV with the offence of attempt to take biibe and 
Part V with the offence of abetment 1n the taking of bribe Part VI 1s devoted to 
the Criminal Law (Amendment) Act, 1952 Part Vil deals with practice and pro- 
cedure and Part VIII with model forms of depositions "The book discusses topics 
like the duties, functions and privileges of Special Judges, Public Prosecutors handling 
bribery cases and Police Officers investigating such cases ‘The treatment 1s lucid 
and analytical Full use has been made of case law The book will be useful 
to lawyers, members of the Judiciary and police officials. 
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POWERS AND JURISDICTIONS OF CRIMINAL COURTs AND FUNDAMENTALS OF CRI- 
MINAL TRrALs by Anjan: Nandan Gaur (Published by Eastern Book Company, 
Lucknow and Delhi) 1966 901 pages Price Rs 35 


The book concerns itself mainly with topics relating to Sessions and other tnals 
ina hierarchy of ciiminal Courts and the legal problems and controversies fiequently 
ansing at such trials It 1s divided into seven parts, each part being sub-divided into. 
chapters with many of the latter subjected to a further scientific classification. Each 
chapter carries a synopsis of the topics discussed To a busy legal practitione: use- 
ful assistance 1s afforded in particular by the four chapters of Part V (Charge indi- 
cative of offence), the five chapters of Part VI (Documents receivable or admissible 
in criminal trials) and the five chapters of Part VII (Appellate, revisional and othe: 
jurisdictions) The exposition takes the form of a statement of the principles laid 
down in decisions arranged under paragiaph headings and case law down to 1966. 
has been taken into consideration It is rot clear why in considering the powers and 
jurisdictions of criminal Courts there is only a causal 1eference to the Supreme Court's 
powers. The scope of its appellate jurisdiction under Article 134 of the Consti- 
tution is not noticed in any detail and its powers to tiansfer criminal cases from one 
High Court to anothe: hardly comes for mention A reference to these subjects 
would make the book more complete. 








THE Law RELATING TO ARMS, AMMUNITIONS AND ExPLosvEs By A N Gaur 


(Published by the Eastern Book Company, Tutcknow and Delhi) 1966 592 pages: 
Price Rs. 20. 


The law relating to arms, ammunition and explosives is an umpoi tant branch of 
the penal law of any country. During the period of the British 1u]e of India every 
Indian was suspect as a potentially disloyal person ard a threat to British hegemony 
of India ‘This distrust was manifest in the galling and humuhating restrictions 
subject to which alone an Indian may possess fire-arms “The curbs ard iestric- 
tions meant in effect a disarming of the entne nation The advent of Independence 
naturally called for a thorcugh reorientaticn of policy ard practice But human 
nature being what it 1s, a ce1tain measuie of control of fire-aims and then use will 
at all times be necessary and inevitable in the interest of the State for the mainte- 
nance of law and order 1n general and for ensuring public peace, security and tranquil- 
hty. The British rulers had enacted the Indian Arms Act of 1878 and it has been 
1eplaced by the Arms Act of 1959 which has been in opeiation from Ist October, 
1962. The book unde: review gives an account of the statutory provisions and 
rules and regulations relating to the subject The book 1s laid in five parts Part 
1 deals with sundry matters likesome aspects 1n relation to five-arms, application of 
the principles of the Evidence Act and other laws etc Part II sets out the text of 
the Arms Act of 1878 with briefcomments on each section, and Part II covers the 
Aims Act of 1959 in alike manner Part IV gives the Aims Rules, 1962. Part V 
is devoted to an exposition of the law relatıng to explosives with the Indian Explo- 
sives Act, 1884 and the Explosive Substances Act, 1908, as the bases To those 


interested in Arms and Explosives as well as to the Police and the Authorities the 
book 18 bound to be helpful. 


A.P MATHURS COMMENTARIES ON PREVENTION OF FOOD ADULTERATION ACT, 
1954: Fifth Edition, revised by 7 JV Srwatsava 1966 (Published by Easterr 
Book Company, Lucknow and Delhi) 458 pages. Price Rs 17-50 

The food adulterator 1s a public enemy And he continues to thrive. Measures 
have heen taken from time to time to eradicate the evil and there have been a num- 
be ofenactments Food adulteiation is included in the concun ent list of the consti- 
tution enabling the Central Government to enact all-India legislation on the subject 
The Prevention of Food Adulteration Act, 1954—a shoit Act with but 25 sections— 
has replaced the food adulte: ation laws of the States when ever they had existed earlier 
and 1s applicable to the whole country. The book under review sets out the text of 
the Act and gives a section by section commentary — It gives also the Central Rules 
for the Prevention of Food Adulteration, 1955 ; as well as, the Rules fiamed by the 
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States under the Act—Bıhar, 1958 ; Himachal Pradesh, 1958 ; Madhya Pradesh, 
1962, Mysore, 1960 and Madras, 1965 ‘The comments are lucid and penetrating. 
The author has drawn attention to lacunae in the Act and his comments display a 
sense of humour At page 38 he remaiks. “ The terms “ natural”, * substance " 
and ‘quality’ (ın the definition of adulteration in section 2 clause (1) (a)) have no- 
where been defined ın the Act or the rules made thereunder‘. . . In the absence 
of a definite indication in the Act serious difficulties may arise because the term 
* quality? may be defined in various ways by various persons according to their 
taste and depending to alarge extent upon individual idiosyncracies ” At page 39, 
he refers again to the absence of any definition of the words “to his prejudice" in 
the same provision, and quoting Halsbury—* There may not be pecuniary pre- 
judice, nor there be any prejudice arising from the consumption of unwholesome 
food, nor even there be any prejudice or actual damage or loss to the actual purchaser 
But there 1s prejudice whenever there 1s sale of an article in such a state that an 
ordinary unskilled person would have been prejudiced if he had received ın res- 
ponse to his demand for an article of that denomination"—he comments “ the defini- 
tion or explanation gives by him (Halsbury) 1s something very circular where caught 
up once, one goes on moving round and round without ever reaching anywhere ”. 
The book deals with the subject in a helpful manner. It has been kept up-todate 
in regard to case law by the revising editor It will bea welcome publication to 
lawyers, Health Authorities and ethers alike. 


LAW RELATING TO CONTROLS IN INDIA, in two volumes, by Madhusudan Lal 
Chandak, Volume II, 1966 (Published by Wadhwa & Co., Indore). Price Rs. 20, 
for the second volume and Rs 36 for both volumes 


While the first volume gives commentaries on the Essential Commodities Act, 
1955, Industries (Development & Regulatior) Act, 1951, the Defence of India 
Rules, 1962 and the All India Control Orders, the present volume contains 171 
Control Orders covering about 700 pages. The work 1s one involving great patience 
and effort The author deserves credit for making available in a handy volume 
material which previously one cannot get at easily and without a laborious search 
requiring a wading through of a mass of literature 


FUNDAMENTALS OF RENT CONTROL LEGISLATION IN INDIA WITH RENT CONTROL 
Acts OF ALL STATEs by R. C. Kachatta (Published by the Lawyers Home, Indore-3), 
with a, Foreword by Justice H R Krishnan. 1966 . Price Rs. 25. 


Rent Control Legislation m India made its appearance as early as 1918 due 
to the conditions produced by the world war I. The Bombay Rent (War Restric- 
tion) Act, 1918, the Bombay Rent (War Restriction No. 2) Act, 1918 and the Cal- 
cutta Rent Control Act, 1920 were born ın that wise intended to be temporary 
measures The conditions arising out of the Second World War worsened the 
plight of tenants in big cities Frequent evictions and rack-renting were prevalent 
on a large scale — Industrialisation of big cities led to large influx of people from 
the rural areas attracted by employment opportunities. The accommodation 
problem became very acute and rent control legislation had to be resorted to in 
every State ın addition to large scale house-building programmes undertaken by 
both Government and private bodies The object of rent control legislation 1s 
twofold—to prevent unreasonable eviction and to control rent. The author has, 
in the book under review brought together the several State enactments on the sub- 
ject as well as the English Rent Act and other allied Indian Acts. That is one fea- 
ture of the book The other and a more useful feature is the topic-wise discussion 
and exposition of the law in force relating to rent control in the different States in 
the form of a comparative and consolidated study The points made by the author 
are illustrated by profuse citation of appropriate decisions of the Supreme Court 
and of all the High Courts The commentaries and compilations are sure to prove 
helpful to the legal profession and the judiciary. The author's suggestion in the 
Preface that it would be desirable if the Centre legislates on the subject of Eviction 
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and Rent Control leaving it to the option of the State Legislatures to make any 
necessary amendments to suit local conditions and circumstances merits con- 
sideration. 


Tug Minimum WacEs Act, 1948: by 4 W  Kanmadikar (Published by Wadhwo 
and Company, Indore-2) 1964 Price Rs 21. 


Problems relating to labour are naturally of great importance in a welfare 
State. In all democratic welfare States great mroad has been made by legislation 
cutting into the common law principle that wage bargam 1s a contract between 
individual employers and individual employees The policy of laissez fame has 
been jettisoned and collective bargaining has come to be accepted ‘The fixation 
of minimum wages becomes a matter of special significance in a country like ours 
where workers are dispersed over numerous small establishments 1n a relatively 
unorganised industrial sector. The Minimum Wages Act, 1948, was one of the 
earliest enactments in a comprehensive labour code formulated after Independence 
was achieved In this book of about 525 pages are set out succinctly the objects 
underlying the Act and the events that led to legislation on minimum wages both 
in this country and in England. The book furnishes information on wage fixing 
machniery and brings out clearly the meaning and the nice shades of difference 
between concepts like living wage, mmmum wage and fair wage; and the relation 
between the Minimum Wages Act and other labour laws The questions relating 
to each provision are dealt with on the basis of the decided cases The author has 
discussed also the impact upon the Act of the provisions of the Constitution like 
those relating to the fundamental principles, directive principles of State policy, and 
delegated legislation The author 1s a person specially competent to write on the 
subject having had rich experience as a judge of the Labour Court, as Commussioner 
for Workmen’s Compensation and Authority under the Minimum Wages Act and 
dealt with cases connected with labour and capital The book will be very useful 
to students of law and to all persons interested 1n or concerned with problems relat- 
ing to labour 


BurLniNG AND ENGINEERING CONTRACTS: Formation, Management and Dis- 
charge, by B. D Virmam, 1966. (Published by the Engineering Law Publications 
of India, Lucknow) Price Rs 15 (Rs 17 by post) 


This book 1s designed to fulfil the need of construction industry Building 
operations call for good understanding between a number of persons—employer, 
contractor, engineer, architect, specialists and sub-contractors To achieve maximal 
efficiency mere knowledge of the technicalities and methods of construction alone 
will not suffice There should be awareness of the entwined relatiorships, contract 
procedures and practices, and a sound grasp of business principles relating to the for- 
mation, management and discharge of contracts ‘The book under review covers 
all aspects from the pre-contract stage to final completion ‘The inclusion of a 
section devoted to the principles of discharge of contracts is bound to be helpful. 
The book will be of use to engineers, architects, builders and contractors and others. 





MzrHoD or COMPARING THums Impressions by H. A. Hardless (Published by 
the Author, Chunar, U.P.). Price Rs. 3 

Section 45 of the Evidence Act makes expeit evidence admissible. Its worth 
depends more on the reasons given than on the qualifications of the expert Thus 1s 
because the science of finger-print identification 1s based on a deduction from facts 
according to the law of probabilities of data found and seen 1n the 1mpressions to be 
compared. In this booklet of about 20 pages the author who 1s a document-expert 
with considerable experience gives an interesting exposition of the method of com- 
paring thumb-impressions which will appeal even to laymen 


Tur BENGAL Finance (SALEs Tax) Act, 1941 by 7. N. Sanyal, 31d Editions 
1966 (Published by Sarkar & Company, Calcuta-9) 185 pages Price Rs. 6. 
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Ihe Bengal Finance (Sales Tex) Act, 1941 does not apply to the commodities 
to which the West Bengal Sales Tax Act, 1954 applies The pi incipal point about 
the former Act is that when 2 dealer's sales exceed the taxable quartum—Rs 10,000 
for importers, producersand manufacturers, and Rs. 50,000 for others, in any 
accounting year followed by the dealer he becomes lable to pay tax after the expuy 
of two months fiom the date on which his total sales exceed the taxable quantum 
The more complicated sections of the Act are annotated by the author in the light 
of the decided cases The Bengal Sales Tax Rules, 1941 aie also given The 
book under review has been written mainly for a layman and will be useful to 
him. 


İNDTAN Company Law by Avtar Singh, (Published by Eastern Book Compeny, 
Lucknow and Delhi), 393 pages. Price Rs 12-50. 


In an expanding eta of trade and commence company law is 1eceiving constant 
attention and revision to meet the increasingly fresh situations and problems thiown 
up The Indian Companies Act, 1956 with its subsequent amendments 15 a lengthy 
and complicated piece of legislation In this bock the author has endeavoured to 
present company law ın the form of basic and elementary principles The enun- 
€iations are illustrated with Indian case material though English cases aie also relied 
upon to illustrate underlying principles The author's exposition of the law is 
lucid and inceresting and easy to follow The book will appeal paiticulaily to 
students besides others 


Trg INDIAN SuccEssion Act by P L Pack, 5th edition by 7 L 7osiz, 1966 
(Published by N M. Tripathi Private Ltd , Bombay) Price Rs 30 


In what shape a reformed Indian Succession Act will emerge afte: its examı- 
nation by the Law Commission is not clear The Act of 1925 being a consolidat- 
ing Act all the sections of the earlier Act of 1865 had been 1e-enacted verbatim and 
in that sense ıt could claim to have been on the statute book for more than a centu y. 
‘Though its application was restricted to communities other than Hindus, Muslims, 
Sikhs, Jains and Buddhists it is still the territorial law of intestate and testamenta1 y 
succession and its rules both as substentive Jaw and 1ules of procedure aie exclusive. 
Mr. Paruck’s commentaries on the provisions of the Act had gathered much prestige 
and were popular with the legal profession The underlying principles had been 
‘expounded ın a clear and lucid style. There aie however some statements liable 
to criticism found in the book Thus on page 6, unde: the caption “ Rights of 
convert’s relations to the propeitv of his Hindu relations” citing John Fiban v 
binash, IL R (1939) 2 Cal 12, itis stated.” a Chiistian became a Mahomedan and 
it was held that the succession to his property was governed by Mahomedan lav”. 
It 1s not clear how the statement 1s relevant to the paragiaph heading At page 78, 
it 1s stated that a member of a Mitakshara family after giving notice of partition to 
the other members can bequeath his share in the family property, and this 15 now 
given statutory effect by section 30 of the Hindu Succession Act The statement 15 
not happy ‘There is nothing in. section 30 requiring such notice to be given by a 
coparcener Notwithstanding such occasional statements the book constitutes a 
trustworthy guide on the Indian Succession Act The piesent edition has been 
revised by an experienced editor in the light of the decisions 1endered till the end of 

1965. ‘The book will be a useful addition to every lawyer's hbiary 
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‘THe INDIAN CONTRACT Acr, 1872, in two volumes, by Atul Chandra Patra Volume 
I, 1966 (Published by the Asia Publishing House) Price Rs 40 

The volume under 1eview coveis sections 1 to 67 . It is stated that sections 
‘68 to 238 would be covered by volume II which would include also 3 appendices 
giving respectively the proposals made by the Law Commission in their Thirteenth 
Report for the amendment of the Indian Contract Act ; the text of the Sale o 
‘Goods Act, 1930 ; and the text of the Specific Relief Act, 1963 The book aim 
at presenting a critical and analytical study of the provisions of the Indian Contiac 
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-Act explaining all the important concepts of that law The geneial principles aie 
eextracted from the decided cases and English decisions which form the bases of 
such general principles are also cited It would have been useful having 1egaid to 
modern conditions of life, if the author had discussed such questions as to where a 
contract 1s made and where a contiact 1s made by instant communication like tele- 
phone, telex etc , fully particularly because the former question is not expressly 
dealt with in the Contract Act and the latter question could not have been envi- 
saged by the draftsmen of the Act. Similarly, in the discussion of the question 
as to how far a minor 1s bound by contracts entered into bv his guardian the deci- 
sion of a Full Bench of the Madras High Court in AIR 1956 Mad 261 has not been 
cited or considered though it had adopted a different view from that of the Full 
“Bench of the Andhra High Cout in AIR 1956 Andh 33 as to the effect of the 
P.C. decision in A.I R. 1948 PC. 95 on the earlier PC 1ulng in ILR. 39 Cal 

232 Also the citation of the Andhra Full Bench decision should not have been 
given as (FB) AI R 1956 Andhra but ez AIR 1956 Andhia 33 (F B ) mentioning 
the page as well On page 294 appointment of a guardian 1n a suit for a minor 
should be stated as made under Order 32 of the Civil Pioceduie Code ard 
not under Order gr Apait fiom the typogiaphical errors specified in the 
Farata list there are plenty of other such eriors present. These remarks notwith- 
standing, the book under review form a useful addition to the literature on the 
‘Indian Contract Act. 





Tur SALE oF Goons Act AND THE PARTNERSHIP Actby Pollock and Afulla, 31d 
edition by D NV Prtt,1966 (Published by N M Tripathi Private Ltd , Bombay), 
Price Rs 25 


The Sale of Goods Act, 1930 which replaced sections 76 to 123 of the Contract 
-Act 1s based upon and largely follows the English Sale of Goods Act, 1893 The 
Partneiship Act, 1934 which superseded charpte: XI of the Contract Act diavs 
insp.ration from the coiiesponding English Act of 1890 <A feature cf both the 
‘Indian Acts is that no illustiations at all have been appended to them WNatwally 
a commentaly on these Acts by Sır Frederick Pollock and Sir Dinshaw Mulla 
commands great 1espect by reason of then eminence as jurists and then intimate 
knowledge of the subject The present edition fully maintains the high standaid 
achieved by the earlier editions for ciisp and accurate comments English ənd 
"Indian decisions iendered since the last edition have been considered Lord 
iDenning’s observation in (1965) 1 QB 424 at page 432 “ The word ‘sale’ 
pioperly connotes the transfer of the absolute o1 general property in a thing for a 
piice in money " —1s quoted to elucidate the essential requisites of sale The book 
will be coidially welcomed by the legal profession 


AcciDENT CrAIMs TOURNAL, 1966, edited By N. N Dhawan, (Published fiom 
12, Malka Ganj, Delhi-7) 


The Jounal 1s devoted to 1epoiting decisions peltaming to accidents Due 
ito modern conditions of life traffic perils are on the increase, 1esulting in a heavy 
toll of human lives o) sei1ous injury to the victims To enable compensetion being 
iecovered cheaply and expeditiously by the victims or m case they die by their 
iepiesentatives a number of Acts hke the Fatal Accidents Act, the Workmen’s 
Compansətıon Act, and the Moto: Vehicles Act have been passed Claims are 
made to the ‘Tribunals constituted unde: the Acts or to the Courts where there are 
no such Tribunals, and appeals to the Court are also provided. A ch 
jurisprudence is fast developing m this branch oflaw The reporting of all decisicns 
on accidents in a Jounal exclusively devoted to the purpose is a welcome idea 
“The Journal under review has shown 2n imaginative approach giving a useful 
topical index of the reported cases at the commencement, followed by the texts 
«of the decisions of the Supieme Court end the High Courts as well as the texts or 
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some English and Canadian decisions in accident cases, and ending up with an. 
Articles and Statute section The Journal will prove helpful to those engaged in 
accident cases and to the members of the public. 


—— 





AUTOBIOGRAPHY OF Sir C SANKARAN Narr, (Published by Lady Madhavan Nair 
Lynwood, 52, Kodambakkam High Road, Madras-34), Price Rs 17-50 — - 


This is the life-story of an arresting personality in Indian Public life who had 
held not only the highest governmental offices then open to an Indian but also the 
position of President, Indian National Congress during a crucial year in its history; 
of a man who though born in an orthodox family was always in the forefront of 
every movement for social reform, of a sturdy partıot and a dauntless fighter in 
the cause of uhe country's freedom who despite pmprick: and un-deserved, criticism 
looked all the time ‘ onward and upward and true to the line? ‘The book gives a 
vivid picture of early social life and economic conditions in Malabar, its superstitions 
and practices, its racial and caste prejudices etc. ‘The presentation 1s marked often 
by a keen sense of humour as in the recounting of the case of the amorous young 
civilian and his cure or of his father’s logic in having his bath in the house itself” 
instead of the customary dip in a tank etc From the book we learn about the 
tradition that the people of Malabar were at one time Buddhists, that students and 
college professors moved on cordial and intimate terms, that a convert 1$ more 
fanatical than the average man, that the civilian started as the protector of the weak 
and the poor but developed into a reactionary with the awakening of the masses. 
The landmarks, in the author's career as lawyer, legislator, Judge of the High Court 
Member of the Viceroy’s Executive Council etc. are portrayed with a wealth of 
detail. Here, in this book, for the first time we are afforded a full picture of the 
events, forces and conflicting pulls in operation during the period of the Montagu 
Chelmsford Reforms resulting in the passing of the Government of India Act 
1919, and the very considerable and significant contribution made by the author. 
We also get a lot of information about the great and leading personahties in contem- 
porary public life and the parts played by them Tn between, we also leain interest-- 
ing details regarding the partition of Bengal and its aftermath, the Rowlatt Act, 
the Jallanwalla Bagh firing and subsequent happenings, the htigatien in which 
the author was involved and various other matters. 


The memoirs are sure to serve as a key to a proper understanding of Indian. 
affairs during a formative period in its history The book will also be read with 
profit and inspiration by every young person as a tale of achievements by a man. 
of robust commonsense and sterling independence. 
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ARTICLE 286 (1) AGAIN. 
By 
S. VAIDYANATHAN, Advocate, Madras 


The recent decision of the Supreme Court in Malayalam Plantations Ltd. v. 
Deputy Commissioner of A.LT, and Sales Tax? brings out the difficulties that per- 
sist ın the interpretation and application of Article 286 (1) of the Constitution, in 
spite of the authoritative judicial pronouncements clarifying several aspects of the 
problems that arose under the said provision Before dealing with the decision, it 
will be useful to state the legal position as settled by the decisions of the Supreme 
Court under Article 286 (1) as 1t stood prior to the Constitution (Sixth Amendment) 
Act, 1956 The position was this —Subject to the provisions of clause (2) of Arti- 
cle 286 the State referred to 1n the Explanation to clause (1) of Arücle 286, herein- 
after referred to as delivery-cum-consumption State, was empowered to tax 
all sales involving inter-State elements But the Explanation was only an enabling 
and not a charging provision. Whether the delivery-cum-consumption State can 
validly levy sales tax will depend upon the existence in the Sales Tax Act of that 
State, of a provision making a sale falling within the terms of the Explanation lıa- 
ble to tax. In the absence of a charging provision 1n the Sales Tax Act of the 
said State, such sales are not liable to be taxed Sales which do not fall within 
the Explanation, hereinafter referred to as “Non-Explanation Sales” may be of two 
types, such as (a) sales where all the ingredients of the sale occur or are present 
within the territory qf a single State This is a simple case of a purely intra-State 
sale. Ali sales of this kind are taxable according to the provisions of the Sales Tax 
Act of the concerned State, (b) Sales where the several ingredients of the sale are 
spread over two or more States To take an example, there may be a sale where 
the contract of sale is made ın State A, the goods are situate im State B, at the 
time of the contract, the property 1n the goods sold passes to the buyer in State C, 
and the goods are delivered m pursuance of the sale 1n State D, but not for con- 
sumption in that State. The answer to the question, whether such a “Non- 
Explanation sale" is liable to be taxed by all or any, and ff so, which of the States 
A, B, C and D, will depend upon the provisions of the Sales Tax Act of the res- 
pective States, which fix the situs of the sale for the purpose of the relevant Act. 
It 1s conceivable that the Sales Tax Act of State A fixes as the situs of the sale the 
place where the property ın the goods passes, while the place where the contract of 
sale 1s made 1s declared by the Sales Tax Act of State B to be the situs of the sale, 
and the Act of State C states that the sale shall be deemed to have taken place ın 
that State if the goods are situate therem at the time of the contract sale. İn the 
situation referred to, the transaction of sale 1s not liable to be taxed by any of the 
States A, B and C. At the same time, it 1s equally possible that the same sale 
may be subjected to taxation by more than one State under the terms of the rele- 
vant Sales Tax Acts To mitigate the hardship, likely to be caused to tradeis by 
such a possibility as the one indicated above, the makers of the Constitution were 
careful to enact clause (2) ın Article 286 By this proviston a second restriction 
1s imposed on the States’ power of taxation, the first restriction being that imposed 
by Article 286 (1) (a) Article 286 (2) states that, subject to future legislation by 
Parhament, no State shall impose or authorise the imposition of a tax on the sale 


ms, 
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or purchase of goods when such sale or purchase takes place, “ın the course of 
inter-State trade and Commerce" But wide as the ambit of inte1-State trade and 
commerce 1s, the “course of inter-State trade and commerce" is necessarily nar- 
rower concept, and 1s not wide enough to include within it all sales involving inter- 
State elements Sales with inter-State elements which do not occasion, cause or re- 
sult in the movement of goods from one State to another are not sales “in the 
course of inter-State trade and Commerce” within the meaning of clause (2) of 
Article 286 State taxation of such sales does not fall under the inhibition of the 
provision Thus it will be seen that in spite of the elaborate care taken by the 
makers of the Constitution to prevent the possibility of multiple taxation by difie- 
rent States of the transaction of sales, Article 286 (1) (a) with the Explanation, 
and clause (2) of the Aiticle as originally enacted, still left an area outside the 
operation of the said provisions, where the possibility of multiple taxation is not 
completely excluded. 


The facts of the cases in A. V. Thomas & Co. Ltd. v Dy. Commissioner 
of A.I.T. and Sales Tax ? and Malayalam Plantations v By. Commissioner 
of A.L'T. and Sales Tax ?-a reveal that sales involving inter-State elements andi 
falling outside the Explanation to clause (1) of Article 286 Article 286 (2) are not 
uncommon in trade and commerce 


In both cases, tea stocked in the warehouses of the sellers 1n the State of 
Travancore-Cochin was auctioned in separate lots at Fort Cochin in the State of 
Madras It was found by the Courts that the property 1n the goods, passed to 
the respective buyers at Fort Cochin on the fall of the hammer at the auctions 
Deliveries were made from the sellei’s warehouses in Travancore-Cochin The 
buyers after taking delivery exported the goods to other States m India or to 
other countries beyond India Admuttedly there was no delivery for consumption 
in Travancore-Cochin No question as to the applicability of Article 286 (2) was 
1aised at any stage Thus on the facts these were cases of typical “non-Explana- 
iom sales", whereunder the propeity in the goods passed to the buyers in the 
State of Madias, while the goods were physically stored in the State of Travan- 
core-Cochin at the time of the auction sales The transactions took place before 
the enactment of the Constitution (Sixth Amendment) Act, 1956 The (Kerala) 
General Sales Tax Act (II of 1125 ME), 1950, contained a provision whose 
importance and significance in the context of the problem posed by these facts 
does not appeai to have been adequately appreciated by the learned Judges of 
the Supreme Couit who decided the two cases in favour of the assessee, reversing 
the conclusions of the High Court The provision in the Kerala Act, referred to 
above, was Explanation (2) to Section 2 (j) of the Act, which defined the wold 
“Sale” Explanation (2), ın so far as ıt was material, ran thus — 


“Explanation (2) —Notwithstanding anything to the contrary in the Sale 
of Goods Act for the time being in force, the sale or purchase of goods shall be 
deemed for the purpose of this Act, to have taken place in the State wherever 
the contract of sale or purchase mught have been made (a) if the goods were 
actually jn the State at the time when the contract of sale or purchase in res- 
pect thereof was made, or (b) ” The High Court held that Explanation (2) 
to Section 2 (j) of the Sales Tax Act operating ın Travancore-Cochin, was not 
violative of Article 286 (1) (a) of the Constitution and as at the moment the 
property 1n the goods passed the goods were in that State, the turnover of the 
sales was liable to be taxed unde: the Act, even though the property in the goods 
passed in the State of Madras Stating that the previous decision of the Supreme 





2, (1964)1 SCJ 373 AIR 1964 8C 569. 
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Court in, Indian Copper Corporation Ltd. v State of Bihar? had settled the 
law that the State (other than a delivery-cum-consumption State) which could tax 
a “non-Explanation Sale" is only the State in which the property in the goods 
passes, Rajagopala Ayyangar, J , speaking for himself and three of his learned. 
colleagues, held (Malayalam Plantations v Dy. Commissioner of A.LT. and Sales 
Tax)” that as the property i the goods did not pass ın  Traven- 
core-Cochin, that State had no right to levy the tax, notwithstanding the clear 
terms of Explanation (2) to clause (j) of Section 2 of the State Act Implicit in 
the reasoning and conclusion of the learned J udges, are two propositions —(1) 
Article 286 (1) (a) read with the Explanation to clause (1) has the effect of 
repealing indirectly Explanation (2) to Section 2 (p of the Kerala Act and 
analogous provisions in the Sales Tax Acts of other States, which declare that 
the sale for the purpose of the respective Acts shall be deemed to have taken 
place in that State if there 1s a specified nexus other than the passing of the 
property in the goods, between the taxing State and the transaction of sale The 
second proposition implicit in the construction adopted by the Supreme Court 
in the two cases from Travancore-Cochin, is that Article 286 (1) (2) read with 
the Explanation thereto fixes for all the States, the passing of the property as the 
sole and decisive nexus for determining the situs of the taxable sale 


At this stage it may be  peitinent io restate ın the interest of cla- 
rity certam consequences which emerge out of the operation of Article 286 (1) 
(a) The said provision read with the Explanation to clause (1) operated — 


(a) to empower the delivery-cum-consumption State to tax sales (invol- 
ving ex-hypofhesi inter-Siate elements) having the attributes specified in the 
Explanation. — 


(b) to prohibit all States, other than the delivery-cum-consumption State 
from taxing "Explanation Sales? 


(c) to leave unimpaired the power of the States to tax all sales as a result 
of which there is no delivery for consumption 1n any State The resulting posi- 
tion may be summarised thus — All States except the delivery-cum-consump- 
tion State are prohibited from taxing “Explanation sales" Subject to the pr» 
visions of Articles 286 (1) (b) and 286 (2), all States are free to tax “non-Expla- 
nation sales" involving inter-State elements In respect of these “non-Explana- 
tion sales’ the question as to the situs of a particular sale can only be deter- 
mined by reference to the provisions, if any, made 1n that behalf by the relevant 
Sales Tax enactment applicable to the State On this question, it 1s submitted one 
can obtain no guidance from the Explanation to Article 286 (1) The function of 
the Explanation 1s limited 


It 1s statedly “for the purposes of sub-clause (a)” of clause (1) It can have 
no operation beyond the said purposes It does not ex-facie fix the situs of a sale 
for purposes of taxability under the Sales Tax Acts of the several States Having 
regard to these features, ıt 1s not legitimate, it is submitted, to construe 
the Explanation as repealing by implication provisions similar to Explanation (2) 
to Section 2 (j) of the (Kerala) General Sales Tax Act ın the Sales Tax laws of 
most of the States and as substituting 1n the place of such provisions, a provision 
that the sale shall be deemed to have taken place ın a State for purposes of 
taxabılıty and in the Sales Tax Act of that State, ıf the property ın the goods pas- 
ses in that State It has, however, been said*-a that the non-obstante clause in the 
Explanation to Article 286 (1) leads to the inference that it 1s the place where 
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the property in the goods passes that determines the locus of the sale It is res- 
pectfully submitted that it 1s not permissible to spell out of the non-obstante 
clause under reference the inference that the Explanation impliedly fixes the 
place of the sale for taxabılıty under the several State Sales Tax Acts In the 
first place, the Explanation deals only with a particular type of sale, namely a 
sale as a direct result of which the goods are — delivered for consumption in a 
State Obviously it does not deal with “non-Explanation Sales” One cannot 
therefore press into service any implications arising out of the non-obstante 
clause of the Explanation for any guidance as to 1n what circumstances a “non- 
Explanation sale” shall be deemed to have taken place in a State for the pur- 
pose of attracting liability to tax under the Tax Act of that State Secondly, 
instead of attempting to stretch the operation of the Explanation by a somewhat 
strained construction of the non-obstante clause, it 1s much simpler to read the 
latter as merely emphasising the idea that the sale described in the Explanation| 
shall be deemed to have taken place only in that State where the goods are deli- 
vered for consumption and not in any other State, not even in the State where 
the property 1n the goods passes under the General Law of the sale of goods 
It is worth repeating that the specification of the State in which the sale shall 
be deemed to have taken place, affirmatively by the opening and operative 
clause of ' the “Explanation”, and negatively by the nom-obstante clause, 1s only 
“for the purpose of sub-clause (a)”, of clause (1) and not for any other purpose 
In view of the foregoing considerations it 1s respectfully submitted that the 
decisions of the Supreme Court in the two Travancore-Cochin cases may require 
reconsideration It is interesting to note that Shah, J begins his separate Judgment 
in the case of the Malayalam Plantations *-b with the statement, that if the 
question raised in that case was res integra, he would have come to a conclusion 
different from that of his colleagues regarding the taxability of the turnover of 
the auction sales under the (Kerala) General Sales Tax Act (XI of 1125, M E 3, 
1950 He has made a significant reservation that he 1s not to be understood as sub- 
scribing to the view that the doctrine of territorial nexus which was the basis of 
most of the legislation on Sales Tax under the Government of India Act, 1935, 
has been completely abrogated after the enactment of the Constitution It is also 
significant that ın the earlier decision in the case of the India Copper Corpora- 
tion Ltd. *-c although the Court was unanimous ın rejecting the contention of 
the assessee a dealer in Bihar that the turnover of its sales under which the 
goods were delivered in another State, but not for consumption therein, was not 
liable to be taxed under the Bihar Sales Tax Act, two different grounds were 
given in support of the conclusion The case was decided on the common ground 
that the property ın the goods passed ın Bihar Three learned Judges of the 
Supreme Court were of the view that after the enactment of the Constitution, 
that State in which property passes 1s the only State which has the power to 
tax the sale On the other hand, the other two learned Judges of the Bench held 
that as the sales ın question did not fall within the Constitutional prohibition, 
they were taxable under the Bihar Act They expressly state that in adjudging 
the taxabihty of a “non-Explanation sale”, the doctrine of territorial nexus 
could not be wholly excluded from consideration It may be noted that the 
Bihar case, like the subsequent two cases from ‘Travancore-Cochin related to 
‘non-Explanation sales", Further S 2 (g) (1) of the Bihar Act fixed the situs of 
the taxable sale, on substantially the same lines as Explanation (2) to Section 
2 (D of the Kerala Act Both the provisions stated that the sale shall be 
deemed to have taken place in the respective taxing State, if the goods were 
located within the concerned State at the time of the contract of sale 
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But in the Bihar case, all the ingredients of the concerned sales (including 
the passing of the property), except delivery were in. Bihar As the deliveries 
were made ın another State but not for consumption therein, there was no 
difficulty in holding that the State of Bihar m which the property ın the goods 
passed was not subject to the inhibition. of Article 286 (1) (a) and the sales were 
liable to be taxed under the Bihar Sales Tax Act A distinctive feature of the 
Travancore-Cochin cases, which was absent m the Bihar case, was that the goods 
were physically stocked ın Travancore-Coclun State at the time of the contract 
of sale and of the transfer of the property in the goods at the auction ın the 
State of Madras. The sales therefore fell squarely within the terms of Explana- 
tion (2) to Section 2 (j) of the Kerala Sales Tax Act the material portion of 
which has been extracted above The infirmity of the decisions in the cases of 
A. V. Thomas & Co., Ltd.,5 and the Malayalam Plantations is, that the deci- 
sions proceed on the assumption, for which, it 1s respectfully submitted, there 1s 
no basis either on facts or in law that after the enactment of the Constitution, 


Explanation (2) to Section 2 (]) of the Kerala Sales Tax Act, stood repealed in 
some unexplained manner 


eee 
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LAW'S DELAY. 
By 
M. VELAYUDHAN NAIR, 
Advocate, Alatur, Palghat 


Speaking about LAW’S DELAY at the 1nauguration of the Centenary cele- 
brations of the Madras High Court, Ramachandra Iyer, C J said — 


“With reference to ^Law's Delay", which 1s at least as old as “Hamlet” and 
which was rife to an appalling degree in the Court of Chancery itself in Britain as 
late as Charles Dickens, I think that a comprehensive and just solution of this pro- 
blem requires the appreciation of several factors, not merely the resort to some 
mechanical expedient We have to recollect that procedural safeguards, designed 
to protect the individual, mght have a hampering effect upon the disposal of cases 
and appeals, for that reason they cannot be done away with Equally, the haste 
which sacrifices quality for volume must be strongly deprecated, for statistics, how- 
ever gratifying, cannot counter-balance haste, slipshodness or injustice in the indivi- 
dual instance Such measures, as the dispensing with the printing of records in 
suitable cases, admynistrative checks of several kinds and the careful review of 
judicial work at a higher level might accomplish a great deal But all this has to 
be done with some patience and insight, for true results ” 

2 Stronger language was used by the learned Chief Justice of the Calcutta High 
Court regarding the complaint of ‘Law’s Delay’ ın his speech on the occasion of 
the Centenary Celebrations of the Calcutta High Court, when he said — 


“Tt 15. no doubt true that occasionally ironical utterances are made in some 
quarters about the tardiness of disposal of cases and the accumulation of work in 
the High Court But this section of the critics loses sight of the fact that the wig 
and the gown are hardly a fitting costume for the running of races or the perform- 
ance of feats of agility and the people look for other qualities in a judicial tribunal 
than mere plenty of go — What people look for 1n a judicial tribunal is a sublime 
and elevated sense of justice, a detached and dispassionate frame of mind, a patient 
hearing, absence of ebullition and an irritable and unrestrained temper, cool and 
calculated thinking and a satisfactory solution of their problems The exacting 
standard can only be achieved where the elements of haste and  haphazardness 
are absent. The quality of justice cannot be sacrificed at the altar of rapidity of its 
dispensation ” 


3. As is often said, ıt 1s not enough if justice is done, justice must seem to be 
done Hf a, case 1s disposed of hastily, the party who loses will surely attribute his 
ill-luck to the hasty and haphazard manne: ın which the case was tried 


4 Tü is often said that justice delayed 1s justice denied — It is equally true lo 
say that justice hurried 1s justice buried. 


5. Refusal to grant adjournment in cases even though there are valid grounds 
for granting adjournment will surely and inevitably cause needless heart-burning 
and distress to the parties as well as to their Counsel In a majority of cases where 
adjournment 1s refused, even though there are valid grounds for adjournment, the 
Counsel 1s obliged to report ‘no instructions’ and the suits are either dismissed for 
default or decreed ex parte. 

6. Some judges are not able to resist the temptation to take short-cuts for 
speedy disposal of cases Referrıng to thus temptation, Mr Megarry, Q C , says 
in his Hamlyn Lectures on “Lawyers and Litigants in England” ,— A 
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“The heavier the lists, the greater the pressure on judicial time, the stronger 
the temptation Remove the pressure, and even fewer judges would yield Tn 
the end, almost the whole of the answer lies 1n having enough judges and 1n ceasing 
to treat every available minute of judicial time as if it were spun of gold : 
From the litigants’ point of view, a judicial short-cut 1s often extremely wasteful. 
The litigant has assembled the whole apparatus of litigation, Counsel, Solicitors 
and witnesses are all there and the chance of having the point decided will never 
occur again With all this initial expenditure of time and energy, why begrudge 
the extra hour or two needed to wipe the slate clean ? Would not a refusal to do 
so be as wasteful as the refusal of fellow travelleis to make a detour of a few miles 
to see some splendid view or beautiful Cathedral when they have journeyed 
thousands of miles to the country and are unlikely ever to 1eturn ? Is it not worth 
an extra hour or two to prevent a litigant harbouring a grievance against law and 
lawyers for the rest of his life? There must of course be limits and there are 
times when attempts to diag in side issues are beyond reason But when in doubt, 
include” (Pages 159 and 160). 


7. Judges must have time to study the papers as well as the decisions cited 
at the bar by Learned Counsel—and to assimilate them so that they may 
satisfy their judicial conscience before they pronounce judgment. Judges who 
are obliged to dispose of cases hastily and who pronounce judgments 1n haste will 
often have cause to regret. 


8. Years ago, Lord Chancellor Eldon wrote:—— 


"During my Chancellorship, I was much, very much blamed for not giving 
judgment at the close of the arguments 1 persevered in this, as some thought, from 
obstinacy, but 1n truth from principle, from adherence to a 1ule of conduct formed 
after much consideration what course of proceeding was most consonant with my 
duty With Lord Bacon, I confess I have somewhat of the cunctative and with 
him I thought that “whoever is not wiser upon advice than upon the sudden, the 
same man 1s no wiser at fifty than he was at thuty ” “I confess that no man had 
more occasion than I had to use the expression which was Lord Bacon’s father's 
ordinary word “You must give me time" I always thought it better to doubt before 
I decided, than to expose myself to the misery, after I had decided, of doubting whe- 
ther I had decided rightly and justly — It 1s true that too much delay, before decision 
is a great evil—but in many instances, delay leads eventually to prevent delay— 
that 1s the delay which enables the just decision to be made, accelerates the just 
enjoyment of the fruits of the suit—and I have some reason to hope that ın a great 
many cases final decision would have been infinitely longer postponed, if doubts 
as to the soundness of original judgments had led to re-hearings and appeals, than 
if 1t was postponed when infinite care, by much and anxious consideration and long 
consideration, was taken to form an impregnable original decree. The business 
of the Court was also so much increased in some periods of my Chancellorship, 
that I never could be confident that Counsel had fully informed me of the facts 
or of the law of many of the cases And there may be found not a few instances, 
in which most satisfactory judgments were pronounced, which were founded upon 
facts or instruments with which none of the Counsel who argued the case were 
acquainted, though such facts and instruments formed part of the evidence 1n the 
cause . — A There 1s a beautiful passage in the works of an eminent 
French Chancellor Daguessean, in which observing that his son told him that he 
delayed judgments too long, he states the infinite importance of considering again 
and again every case, till you are sure that the minutest circumstances does not 
escape attention and that the want of due regard to such a circumstance may work 
the greatest possible injustice. The passage is a very beautiful and striking one 
and ought to be a weighty momento. to every judge in equity, 1n which most cases 
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that are cases of any difficulty, are as to facts, extremely complicated.” (Lord 
Eldon's Anecdote Book—Pages 130 to 133). 


9. The following passage about ‘Law’s Delay’ from Mr. Megarry’s “Miscel- 
lany at Law" may be read with interest.— 


“The law’s delays are proverbial, perhaps inevitable and yet not always 
explicable. Bacon, V C once said “This case bristles with sumplicity. The 
facts are admitted, the Jaw is plain and yet 1t has taken seven days to try—one day 
longer than God Almighty required to make the woild.” (page 244). “For the 
delays that do occur today, the Bench, Jury, Bar, Solicitors, witnesses and the law 
itself must all at times bear some measure of responsibility Brevity was never 
a conspicuous bed-fellow of legal draftsmanship and sometimes the draftsman 
travelled outside the bounds of the permissible. Thus ın one case where the defend- 
ant "pleaded a sham plea of judgments recovered in the Court of piepoudre in 
Bartholomew Fair", the Court “expressed great indignation against the abuse 
which had grown up of late and was continuously increasing, of loading and. 
degrading the rolls of the Court with sham pleas of this nonsensical nature making 
them the vehicles of ındecorous jesting.” (Page 246) 
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COURT-FEES ACT—CHANGES NEEDED. 
By 
C. S VENKATASUBRAMANIAN, Advocate, Coimbatore. 


The recent decision of the High Court 1n the Court-fee writ petitions pro- 
vides an excellent opportumty to the State Government to rationalise the levy of 
Court-fees in the State and lessen its rigour on the litigant public The Law Com- 
mussion, observing that India was one of the few countries which levied a heavy 
Court-fee ın civil Courts, stiongly protested against the system of such a levy in 
order to meet the expenses of maintaining the Criminal Courts of the country. It 
observed that the administration of Criminal justice must be a charge on the general 
revenues of the State and the civil litigant must not be taxed for that purpose. 
Indeed one is tempted to say that if the Court-fees levied in the civil Courts are 
utilised entirely for the maintenance of civil Courts and appointment of more judges 
is made from out of these revenues, the cry of huge arrears in the civil. Courts will 
be a thing of the past. 


It is true that the learned Judges of the High Court only struck down 
Art. 1, Schedule I imposing a uniform levy of 74% ad valorem (without a ceiling) 
as being an oppressive tax and not a mere fee for services. But there are several 
other provisions which require to be amended mn the light of experience and some 
of them are discussed 1n this article. 


Ad valorem fees.—Takıng the impugned levy itself, it will be temem- 
bered that under the original Court-fees Act of 1870, the corresponding ad valorem 
levy was based on a slab system, with a prescribed maximum of Rs 3,000 (incident- 
ally it 1s interesting to note how the legislatures of those far off days foresaw and 
respected modern constitutional distinctions between fee and tax). Significantly 
enough Madras was one of the first provinces to increase the various slab rates and 
to remove the maximum limit by the amending Act of 1922. Having regard to 
the current value of the rupee, it looks to the present writer that a uniform rate of 
6% subject to a maximum limit of Rs 5,000 will be an equitable scale of Court-fee, 


Suifs in respect of land.—Section 7 of the Madias Act provides that in res- 
pect of suits for injunction or possession (and certain other classes of suits) in respect 
of lagd, the market value of the property shall be taken to be a fixed multiple of the 
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land revenue, Melwaram, Peishkush, etc, payable for the land and not the actual 
market value thereof The object of this provision is certainly a laudable one 
intended to provide a cheap remedy for poor agriculturists who may require the 
assistance of the Courts to establish their rights. But a combined operation of this 
section and section 53 which prescribes the value of the suit in such cases for purposes 
of determining the jurisdiction of Courts shall also be the same notional value and 
not the actual market value leads to repercussions which completely frustrate the 
abovesaid object For, the fixation of such a notional value enables suits for 
recovery of possession of immovable property worth even Rs. 50,000 or more being 
filed ın the Court of the Munsif whose pecuniairy jurisdiction 1s restricted to suits 
of a value of Rs. 5,000 and less When superficially looked at, this might look 
entirely innocuous. But it will be clear that such a provision far from providing 
a quick and cheap remedy, results 1n a three-way disadvantage 


First, the said provision entuely frustrates the wholesome object under 
lying the Civil Courts Act which reserves suits involving higher stakes to be tried 
by experienced Subordinate Judges For indeed it is anomalous that a Munsif 
who will have no jurisdiction to try a suit on a promissory note for Rs 5,001 will 
nevertheless have jurisdiction over a title suit (involving perhaps complicated ques- 
tions of fact and law) ın respect of agiicultural land worth tens of thousands of 
rupees. (İt 1s also noteworthy that such a suit regarding a house can only be filed 
in a Sub Court). The poor agiicultuust is therefore not considered worthy of 
having a trial before an experienced Subordinate Judge. 


Secondly, the institution of the suit in the Court of the Munsif may mean 
that the poor agriculturist may be dragged from pillar to post by an unworthy 
opponent (and ın our country anyone who opposes the cause, whether right or 
wrong, of an agriculturist has got to be an unworthy individual) by a first appeal 
to the District Court, a second appeal before a Single Judge of the High Court and 
a Letters Patent Appeal to a Division Bench (assuming that the matter does not go 
higher up) Whereas if the suit had been instituted in a Sub-Court as it would. 
have been if the value of the suit for jurisdiction had been prescribed as the actual 
market value and not the absurd notional value even a first appeal would have been 
heard by a Division Bench of the High Court and that would have been an end of 
the matter and the successful party would have spent a lesser number of years of his 
life in Courts. 


Lastly, it is not perhaps realised that the adoption of a notional value as to 
jurisdiction results in the successful paity not getting by way of taxed costs any- 
where near what he would have spent ın the litigation, by way of lawyer’s fees, etc , 
for, taxed costs are allowed only on this notional value and it 1s idle to imagine that 
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any lawyer would accept a fee calculated on this ridiculous notional value. And 
if the learned Judge should say that each party is to bear his own costs without 
assigning any reason for not granting the costs of the successful party (as appears ts, 
have become a frequent and unfortunate practice nowadays) the aphorism “The 
party who wins 1n a litigation really loses" becomes literally true. It 1s imperative 
therefore that section 5 and section 53 must be suitably amended by adding a pro- 
viso that the value of a suit for purposes of Jurisdiction 1n cases governed by section 7 
shall however be the actual maiket value as in the case of houses mı 


Court-fee in appeal.—Under section 52 the present rate of Couit-fee pay- 
able on a memorandum of appeal 1s the same as the fee payable 1n the Court of the 
first ınstance on the subject-matter of appeal Having regard to the nature of the 
proceedings 1n appellate Courts, 1t appears that a fee of more than one half of the 
Court-fee paid ın the trial Court 1s not entirely justified This requires amendment. 
Again while under section 69 a,refund of Court-fee paid on the plaint 1s allowable 
if the suit is settled out of Court before the trial the said provision does not apply 
to appeals. There is no reason why when an appellant settles his dispute out of 
Court he should not similarly be entitled to a refund of the Court-fee paid in the 
memorandum of appeal. 


Court-fee on Succession certificates, efc.—Finally a word about the levy of 
Court-fee on succession certificates, probates and letters of administration It looks 
to the present writer to be an absolutely unjustifiable levy. For while the levy of a 
Court-fee on an application for issue of a succession certificate, etc, 1s perfectly 
valid, the same cannot be said of the levy on the certificate which really partakes of 
the character of an estate duty. Smaller estates which fall below the taxable lmut 
under the Estate Duty Act but which require payment of a Court-fee on the repre- 
sentation do not enjoy the benefit of exemption whereas bigger estates are entitled 
under section 50, Estate Duty Act, to a rebate of estate duty payable to 
the extent of the Court-fee paid on the representation Whatever may have been 
the justification for the original levy of a Court-fee on Succession Certificates, pro- 
bates and letters of administration before the passing of the Estate Duty Act, 1953, 
there 1s no justification whatsoever for the continuance of the said levy. Inciden- 
tally the increase by the Madras Act of the rates prescribed by the Central Act of 
1870 would also appear to be ultra vires by the same token since the subject of 
duties on succession is a central subject When it is remembered that costs of 
proceedings for issue of a succession certificate etc, in ex parte cases 1s not 
recoverable, the plight of a poor heir can be Imagined especially if the creditor 
should unreasonably insist on production of a succession certificate 


Conclusion.—In the view of present writer, the Madras Court-fees Act, 
1955,erequires, inter alia, the following changes and it is hoped that the State 
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Government will give its earnest consideration to this matter taking 1nto account 
the justice of cause and not merely the revenue point of view — 


(a) Repeal of the present Article 1, Schedule I, and introduction of a 
uniform rate of 6% subject to a maximum of Rupees Five Thousand; 


(b) Amendment of section 7 and section 53 by introduction of a proviso 
that the value for purpose of determining jurisdiction of Courts shall however be 


the actual market value; 


(c) Amendment of sections 52 and 69 reducing the Court-fee now payable 
ın appeals by half and providing for a refund of half the Court-fee on memo- 
randum of appeal and cross objections when appeals are settled out of Court 


before hearing; and 


(d) Repeal of the entire provisions relating to Court-fee on succession 
certificates, probates and Letters of admunistration. 
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A JUDGE PASSES AWAY. 


The news of the passing away of Justice Kunhamed Kutti on 3rd June at 
his village Ponnani will be received with sincere regret by the members of the 
Bench and the Bar alike as well as by all those who had come into contact 
with him Born in December 1905, he was due to retire at the end of this year. 
But the Fates had willed otherwise and he has not lived to enjoy his retirement 
Having practised at the Bar for some years and served in the Chambers of the 
late Mr Nugent Grant, Mr. Kunhamed Kutt: accepted the post of a District 
Munsiff in 1939 and a decade thereafter became a Subordinate Judge In the 
middle of 1956, he was promoted as a District Judge which post he held till he 
was appointed Judge of the High Court from 7th December, 1960 Throughout 
his judicial career Mr. Kunhamed Kutt: had the reputation of being a patient, 
considerate and courteous Judge. He was particularly at home m criminal law. 
He was conscious of the fact that the admınıstratıon of justice has a. social 
function and that the judicial process is only a part of the larger social process. 
He was fully ahve to the dangers of hard constructions and strained inferences 
and was aware that there 1s no worse torture than the torture of the law. His 
approach to questions of criminal law and procedure and questions under 
enactments like the Food Adulteration Act reveal such outlook. His judgments 
are marked by thoroughness ın appreciatmg the facts bearing on the law. He 
shunned the limelight of publicity and took no particular interest in the publi- 
cation of his judgments. He was a pious Muslim and was connected with the 
Malabar Muslims Association. Though he did not come to the Bench straight 
from the Bar his outlook was not narrow He was warm-hearted and humane in 
his approach and conscientious in the discharge of his duties May his soul rest 
in peace. 
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APPOINTMENT OF THE JUDICIARY. 
By 
A. S. KUPPUSWAMI, Advocate. 


Our Constitution directs in Article 124 (2), that “ every Judge of the Supreme 
Court shall be appointed by the President”, Similarly, Article 217 (1) directs that 
** every Judge of the High Court shall be appointed by the President" 


Is this power of the President, subject to the constitutional requirement under 
Article 74 (1) that the President should act onthe advice of the Union Council 
of Ministers and carry it out or,1s the power of appointment of the Judges vested 
in the President 1n his own personal capacity? The question raises a vital consti- 
tutional issue. 


Article 74 (1), enacts that “ there shall be a Council of Ministers, with the Prime 
Minister at the head to aid and advice the President in the exercise of his functions", 
The Article has to be read with Articles 53 (1) and 75 (3) Article 53 (1) enacts that 
** the Executive Power of the Union shall be vested in the President” Article 75 (3) 
enacts that “ the Council of Ministers shall be collectively responsible to the House 
of the People". The House of the People consists, in the main, of the elected 
representatives of the people as per Article 81 Reading the above Articlestogether, 
itis clear that the Council of Ministers which 1s responsible to the elected repiesen- 
tatives of the people in the Legislature, is the 1eal custodian of the Executive Pow er 
of the Union and that the President 1s only the representative symbol of this Execu- 
tive Power. This 1s the real constitutional status of the President, 1n reference to 
the Executive Power of the Union. 


This raises the further question as to whether the appointment of the judiciary 
is, constitutionally, a proper and legitimate function of the Union Executive, so as 
to attract the binding character of the advice of the Council of Ministers on the 
President, under Article 74 (1) 


My answer 1s a clear and emphatic ‘No’. If the President was constitutionally 
bound to act on the advice of the Union Council of Minister's in1 egard to the appomt- 
ment of the Judges, the result will be that the Council of Ministers. willbe the 1eal 
appointing authority of the Judges. This is a direct negation of the root-principle 
of Justice and the Rule of Law which underline our Constitution. “An independent 
judiciary 1s an indispensable requisite of a free society under the Rule of Law. Such 
independence implies freedom from interference by the Executive ol Legislature 
with the exercise of the judicial function.” (Report of the Inteinational Council 
of Jurists, New Delhi, 1959) In the words of Sr1 Y. V Dixit, Retired Judge, Bombay 
High Court “ to sustain parliamentary democracy, the presence of a strong, fearless 
and independent judiciary 15 essential". The vital principle of the mdependence 
of the judiciary 1s recognised 1n oui Constitution Article 50 directs that “The State 
shall take steps, to secure the separation of the Judiciary from the Executive." Thus, 
it 1s clear that the P.esident 1s free to act on his individual judgment on the appoint- 
ment of the Judges of the Supreme Court and the High Court under Articles 124 (2) 
and 217 (1) and that he 1s not bound to act on the advice of the Council of Minssters 
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in the matter under Article 74 (1). The President will of course consult the Council 
of Ministers. 


The powers of the Governor in relation to the subordinate judiciary under 
Articles 233 and 234 of the Constitution are exactly parallel to the above powers of 
the President. The Governor 1s free to act on his 1ndividual judgment 1n the matter 
andis not bound to act on the advice of the Council of Ministers in reference to the 
same under Article 163 (1) of the Constitution. 
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A STUDY GF THE PROVISIONS OF ORDER 21, RULES 84 TO 86 
OF THE CIVIL PROCEDURE CODE, 
By 
M. BALASUBRAHMANYAM, Advocate, Kavalı. 


The intei pretation of the piovisions of Orde 21, Rules 84 to 86 had been the 
Subject of discussion in several judicial decisions of High Courts of India The intei- 
pretation and its application often arises 1n Coutts especially m the mofussil. In 
this article 1 would like to discuss bitefly the scope and effect of the said piovisions. 


The provisions relating to sales of immovable properties and the delivery of 
the possession aie dealt with under the provisions of Order 21, Rules 82 to 96 of the 
Civil Procedure Code. 

Before I enter mito a discussion it will be convenient to extract the relevant pro- 
visions 

Order 21, Rule 84.—(1) On every sale of immovable property the person declaied 
to be the purchaser shall pay immediately after such declaiation a deposit of 25 per 
cent. on the amount of his purchase money to the officei or other person corducting 
the sale, and in default of such deposit the property shall foithwith be 1esold. 


(2) Where the decree-holder 1s the purchaser and 1s entitled to set-off the 
purchase money under Rule 72, the Court may dispense with the requirements of 
this rule. 

Rule 85 —The full amount of the purchase money payable shall be paid by the 
purchaser into Court before the Court closes on the 15th day from the sale of the 
property, provided that 1n calculating the amount to be so paid into Court, the pur- 
chaser shali have the advantage of any set-offto which he may be entitled under 
Rule 72. 

Rule 85, has been amended by the Madras and Andhra Pradesh High Courts 
as follows .— 

The full amount of purchase money payable and general stamp for certificate 
under Rule 84 or the amount required for such stamp shall be deposited into Court by 
the purchaser before the Court closes on the fifteenth day from the sale of the 
property: 

Provided that 1n calculating the amount of puichase money to be so paid into 
Court, the purchaser shall have the advantage of any set-offto which he may be 
entitled under Rule 72 


Order 21, Rule 86 —In default of the payment within the period mentioned in 
the last preceding rule, thie deposit may, if the Court thinks fit, after defraymg the 
expenses of sale be forfeited to the Goveimment and the property shall be resold, and 
the defaulting purchaser shall foifest all claims to the piopeity or to any part of the 
sum for which it may be subsequently sold. 


Thus ıt 1s found that under the provisions of Rule 84, soon afie1 the property 
sold 1s knocked down the purchaser shall deposit 25 per cent. on the amount of his 
purchase money tothe officer or person conducting the sale failing which the property 
will beiesold. This rule is governed by a proviso to the effect thatif he is a deciee- 
holder and 1s entitled to set-off the purchase money under Rule 72, the Couit may 
dispense withthe requirements of the rule. In enacting the said proviso, 1t would 
appear, that the Legislature, kept in view the distinction between a stranger auetion- 
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purchaser and decree-holder-purchaser It would thus be seen that Rule 85 was 
considered to be mandatory so far as the decree-holder-purchaser 1s cocerncd. 


Under Rule 85, 1t 15 enacted that the full amount of purchase money indicated 
in Rule 84 shall be paid beforethe Court closes on the 15th day from the date of sale 
Provided that 1n calculating the amount so paid, the purchaser shall have the advan- 
tage of anyset-offunder Rule 72  Subsequentlythe Madras and Andhra High Courts 
have introduced amendmentsto Rule 85 By virtue of the said amendments, 1t 1$ pro- 
vided that the auction-purchaser has to deposit the full amount of purchase money 
and the general stamp required for the certificate under Rule 94 or the amount 
for such stamp before the Court closes on the fifteenth day from the date of sale. 
The proviso as contamed 1n Rule 85 of Civil Procedure Code has not undergone. 
any change The amendment enacted also continues to be subject to the proviso, 


Rules 86 enacts the consequence that flows n case of failure to comply with Rules 
84 and 85. It states that ın the event of failure to comply with Rules 84 and 85, the 
Court may forfeit the deposit after defraying the expences of sale, and the property 
will be resold and the defaulting purchaser shall forfeit all claims to the property 
or to any part of the sum for which 1t may subsequently be resold. 


Thus the provisions of Rules 84 to 86 are so interlinked that one has to be read 
in conjunction with other 


It would thus appear that under Rule 85, the absence of deposit of purchase 
money and the payment of general stamp are mandatory in the case of Stranger 
auction-purchasers the default of ether of them would entail the entire sale being 
declared invalid, etc In the case of decree-holder-purchase1 any bona fide defect or 
default by him could be condoned, provided that he had complied with other for- 
malities such as laid down in Order 21, Rule 84 (2) and Rule 72 


In this connection I may refer to some of the decided cases on this question, 


In M. M Shaw v Sayed Ahmed}, after considering the entire case-law, it has 
been observed by their Lordships as follows “— 


“ The piovision regarding the deposit of 25 per cent by the purchaser other 
than the decree-holder 1s mandatory as the language of the Rules suggests.” 


In M Suryanarayanamurthı v Southern Agencies?, his Lordship Justice 
Sanjeeva Rao Naidu observed at page 140 as follows '— 

“ Mr. Sambasiva Rao, the learned Counsel for the respondent invited my atten- 
tion to the decision of the Madras High Court in. Venkatavamaiah v. Adınaraya- 
naiah*. Tn that case the decree-holder-purchaser failed to deposit within time into 
Court the stamp or the amount required for stamp for the sale certificate under 
Order 21, Rule 85 and their Lordships Rajamannar, C J., and Venkatarama Iyer, də 
held that the failure could not result 1n the automatic cancellation of the sale under 
Order 21, Rule 86, Civil Procedure Code. 


His Lordship further observed at page 141, *'I respectfully follow the conclusions 
reached by their Lordships in that case and hold that the omission of the auction- 
purchaser 1n not depositing the correct amount representing the general stamp in 
this case cannot have any effect whatsoever on the validity of the sale held, once the 
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condition required by Order 21, Rule 85 namely the deposit of sale consideration 
jn its entirety within the time allowed has been complied with ”’ 


In M Suryanarayanamuthiy Southern Agenciest, appeal against the decision 
of Sanjeeva Rao Naidu, J, in M Suryanatayanamur thi v. Southern Agencies? Their 
Lord ships of the Andhia High Court held that though the deposit of 25 per cent. 
of purchase money and the payment of general stamp within 15 days from the date 
of sale aie mandatory inthe case of stianger auction-purchaser, yetin the case of 
decree holder-purchaser the Court has every discretion to extend the time At 
page 272, Para 3 while dealing with Order 21, Rule 85 and its pioviso their Lord- 
Ships obesrved as follows :— 


“ The pioviso has no application to the present case as the purchaser 1s not a 
decree-holder and has not the advantage of a set-off under Rule 72” 


In a later decision Pundarikaksha Rao v Venkata Reddy?, his Lordship 
Chandrasekhara Sastry, J , held that if the decree-holder-purchaser had obtained the 
leave of the Court for permission to bid unde: Rule 72 and leave of the Court to dis- 
pense with the deposit under Rule 84 (2) on an application filed by him at the time of 
or beforethe sale the Rule 85 cannot be held to be mandatory. 


A similar view has been expressed in Smt. Bhanrtart Devi 6? others v. Sohan Lal^. 
In Uttamchand Milag Chand v Balakrishna Ramanath?, their Lordships considered 
the case of a stranger auction-purchaser and following the principle laid down in 
M M Shahv Sayed Ahmed Sayed Mahmud®, held that the provisions of Order 21, 
Rule 85 are mandatory 


A reading of the above decisions shows that so far as the view of the Andhra 
High Court is concerned Order 21, Rule 85 after amendment cannot be said to be 
mandatory ın the case of decree-holder-purchaser who has obtamed the permission 
of Court to bid under Rule 72 and the specificleave of Court under Oider 21, Rule 84 
(2) for dispensing with the deposit of 1/4th purchase money As there 1s no change 
in the proviso to Rule 85, the same principle also holds good and also applies to the 
case of failure to deposit general stamps required within the time presciibed. The 
o5ject o^ the Legislature 1n keeping the proviso to Rule 85 intact 1s quite clear, viz , 
a decree-holder who brings the properties to sale after resorting to several steps in 
execution should not be made to suffer for a small technical reason. Jt quite often 
happens that the full amount of purchase money or the full gene1al stamp might 
not be deposited due to bona fide error in calculation, etc Hence it 1s that the decree- 
holder-purchaseris placed ona different footing than a stranger auction-purchaser. 
Notwithstanding the above distinction, which could be culled out only from the 
several decided cases referred to above it would be better that the provisions are 
suitably amended or fresh provisions are enacted so that there may not be any scope 
for ambiguity ın the inteipretation of the said provisions. 


[END OF VOLUME (1967) 1 M.L.J. (JouRNAL)}. 
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MARCH OF LAW IN 1966 


The essence of development 1s that a thing may change and yet remain the 
same. To ask, for instance, whether the uncodified law of to-day 1s the same as the 
law at the turn of the century would be like discussing, in the felicitous language of 
Sir Frederick Pollock, “ whether the John Milton who wrote Samson Agonistes was 
really the same John Milton who wrote Lycidas" Itis the same and not the same 
Every decision of a Superior Court is a step in the process of growth By a pro-- 
cess of deduction, by argument from analogy, the existing principles may be made 
to yield a new principle, which 1s new because never explicitly stated before, but 
in another sense not new because it was already involved in what was already ack- 
nowledged. In every case there is, in truth, a law applicable to the facts ; it is 
equally the truth that when a decision has been rendered the law is not precisely 
what it was before. During the year under review, about forty-five decisions of 
the Supreme Court and almost all decisions of importance of the High Court have 
been reported ın the-columns of this Journal. An attempt is made here to refer to 
the decisions so rendered under some of the titles of law. 


Courts : ‘THEIR POWERS AND JURISDICTION. 


In Venkataraman S? Co. v. State of Madras’, the Supreme Court makes it clear, 
that, under section 9, Civil Procedure Code, the Courts will have jurisdiction ordi- 
narily to try all suits of a civil nature excepting suits of which their cognisance 1s. 
either expressly or impliedly barred ; that a suit 1s expressly barred if a legislation 
1n express terms says so and 1s impliedly barred if a statute creates a new offence or a 
new right prescribing a particular penalty or a special remedy ; that an inference 
of the exclusion of the jurisdiction of the civil Courts should not be made generally; 
and that a suit in a civil Court will he always to question the order of a tribunal 
created by statute even if its order is expressly or by necessary ymplication made final,. 
if the said tribunal abuses its power or does not act under the statute but in viola- 
tion of its provisions or where the question is whether the executive authority has 
acted beyond its powers. Krishnamurthy v Chef Engineer? points out that pri- 
marily the criminal Courts of the land are entrusted with inquiry into offences, and 
it 1s desirable that the findings and orders of criminal Courts should be treated as 
conclusive in proceedings before quasi-judicial tribunals; but, where an acquittal, 
1$ based on a technical ground of criminal processual law and not on merits, 
subsequent disciphnary proceedings based on the same facts will not be barred 


CONSTITUTIONAL LAw. 


In Kareem Sart v Deputy Commercial Tax Officer*, it is held that where Parlia- 
ment intends to adopt fo. purposes of Central legislation any particular provisions 
of a State law it can do so by reference to those provisions instead of reiterating 
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them zerbatim, but ıt cannot make a law adopting the provisions of a local law which 
did not exist at the time.  Tamihazhagan v Revenue Dwistonal Officer, .Namakkall, 
lays down that when examuning the character of an enactment the contitutional 
validity of which is put in issue, the presumption being in favour of its validity, the 
Court will, if possible, give it such construction as will enable it to have effect , 
that the Madras Panchayat Act, 1958 disqualifying a person convicted of an offence 
involving moral delinquency for election as a member of a Panchayat does not dis- 
criminate between one class and another where both classes of persons are similarly 
situated but only classifies persons who have been convicted of such offences; and 
that such classification 1s not irrational or repugnant to Article 14 of the Consti- 
tution Buckingham 6? Carnatic Co , Lid v State of Madras? holds that since unde 
the Madrəs Urban Land Tax Act, 1963, urban landsın the same sub-zone are made 
to bear unequal burden in the sense that the burden 1s not related to the market 
value of each urban land but to the average market value applied to it, with the 
result that urban land of lesser mai1ket value has to pay a heavier tax than similar 
Jand bearing higher value, paying on account of the averaging only a lower tax; 
that thus the tax charge 1s not on the basis of indicia or factors relating to the part.- 
cular land of the asssssee but on considerations extraneous thereto , that the charg- 
ing section 1s therefore unconstitutional as violating Article 14 , and that since the 
rest of the Act cannot exist independently of the charging, section the entire Act is 
void and unenforceable Messrs Raval & Co v Ramachandran? expresses the view 
that the Madras Act XI of 1964 under which the ceiling in respect of non«residen- 
tial tenements specified 1n section 30 of the Madra. Buildings (Lease and Rent Con- 
trol) Act of 1960 was done away with and the abatement of certain proceedings 
-was provided 1s not ulira vires as offending Article 14 inasmuch as there was no hostile 
discrimination Public Prosecutor v Mohammad Yousuf 5 decides that rule 29 of 
the Prevention of Food Adulteration Rules, 1955 prohibiting the use of coal-tar 
dye upon any food other than the 1tems specified in that rule is not discriminatory 
and hence 1s not violative of Article 14 In Messrs Raval & Co v Ramachandran?, 
as well asın Z uitcorin T & C. Corporation (P ), Ltd v. State of Madras5, it is held that 
the infraction of Article 358 on Article 19 was only in respect of a law enacted 
during the emergency and the validity of an earlier law as violating Article 19, 
could certainly be canvassed. Tamzhazhagan v Revenue Divisional Officer, Namakkalt 
points out that no one can claim any fundamental right to annoy and injure the 
feelings of large sections of the public by desecrating or insulting a document 
embodying the Constitution which they venerate and hold dear and plead that he 
can do what he pleases with his own property, and that the Prevention of Insults to 
National Honour Act (Madras Act XIV of 1957) does not violate Article 19 (1) (a) 
or 19 (1) (f) or 19 (2) of the Constitution Mutha, In ie6 decides that the com- 
plete prohibition of trade in Zesar dal even as cattle fodder by rule 44-A of the 
Prevention of Food Adulteration Rules, 1955 1s not void as offending Article 
19 (1) (g) since Kesar: dal 1s found to be a poisonous food-grain the consumption of 
which would seriously affect the health of the consumers, and, as such, the prohı- 
bition would be within the saving clause (6) of Article 19 Executive Offier v Mani 
Iyer*, makes ıt clear that, when a person applies to a Panchayat for a licence to 
conduct a hotel, the licence could be refused taking into consideration the hazard 
or insecurity of possession of the applicant to the site ; and such refusal is not viola- 
tive of Article 19 (1) (g) Vanchesan v Messrs Brahmayya & Co 8 makes it clear 
that, when in a musfeasance application under section 235 of the Companies Act, 
1913 against the directors and officers of a company 1n liquidation the decree passed 
against them by the trial Court was varied in respect of some and confirmed in res- 
pect of others by the appellate Court, the appellate decree 1s not one of affirmance 
and leave under Article 133 (1) (a) to appeal to the Supreme Court must be gran- 
ted on the valuation test being satisfied ;and that where the proposed appeal by 
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one of the officers did not satisfy the valuation test still 1f the question involved in 
such appeal was common to the other appeal. ın which leave was granted 1t would 
be 1n consonance with Justice to say that the case of such officer would be a fit one 
for appeal under Article 133 (1) (e). Jagannatha Iyer v Feevan!, holds that, where 
in an appeal arising out of a petition to set aside a sale effected 1n execution of a 
decree on the ground of matezial irregularities in the conduct of the sale the Court 
;emanded the matter for enquiry and fresh disposal to the lower Court, an appeal 
under Article 133 (1) to the Supreme Court against the order of remand on the 
ground that the H gh Court erred in law in holding that there was material irregu- 
larity in the conduct of the sale would be incompetent as the High Court's order 
was not a final order finally disposing of the rights of the parties before 1t, and hence 
a certificate under A1ticle 133 (1) could not be granted Chinnamerkathian v Ayyavoo* 
decides that for purposes of Article 133 (1) (c) the term “ civil proceedirgs " are 
not limited to common law rights only but include any right to property, declara- 
tion of status etc , though these may be creatures of statutes , and procecdings be- 
fore the H gh Court in revision against an order of the Revenue Divisional Officer 
for eviction of a cultivating tenant under the Madras Cultivating Tenants Protec- 
tion Act are * civil proceedings’? In First Income-tax Officer, Salem v Short Brothers 
(P), Lid 8, the Supreme Court makes it clear that normally the High Court will not 
entertain a pet.tion in exercise of its jurisdiction. under Article 226 when the party 
claiming relief has an alternate remedy which 1s adequate and cfficacious ; that the 
question however 1s one of discretion of the High Court arid not of its jurisdiction ; 
and that, if the H gh Court thought that the case was one in which the juris- 
diction may be permitted to be invoked the Supreme Court would not normally 
interfere with the exercise of that discretion Lakshmi v. Neyueh Lignite Corporation, 
lays down that the proceedings of a domestic tribunal of a private body cannot be 
brought under challenge under Article 226, and it is impossible to say that, when an 
employer 1s engaged in taking disciplinary proceedirgs against its employee, it 1s 
deciding any iights whatever Kulla Gowder v Board of Revenue®, points out that 
where the order sought to be quashed 1s not referable to any Statutory power or 
even to an admın”stratıve instiuction and at the highest can be construed only asa 
departmental proceeding between the Board of Revenue and the Collector, 1t could 
not be struck down in the exercise of writ jurisdiction whether the order was erro- 
neous or not. Messrs Raval @ Co. v Ramachandran®, holdsthat on issues of fact, 
concerning which there is a controversy between the parties the High Court will 
not embark on a trial under Article 226 In Venkateswara Rao v Government of Andhra 
Pradesh’, the Supreme Court decides that though the right that can be enforced 
under Article 226 shall o1dinarily be the personal or individual right of the petitioner 
himself, 1n exceptional cases however a person who has been prejudicially affected 
by an act or omission of an authority can file a writ even though he has no proprıe- 
tary or even fiduciary interest in the subyect-matter thereof, and that a represen- 
tative of a Committee which was in law the trustees of the amount collected for a 
public prospose, namely, a Health Centre to be established under the Andhra 
Pradesh Panchayat Samithis and Zilla Parishads Act, 1955, can file a writ in res- 
pect of an order passed relating to the location of the Centre Chennaswami Naidu 
G Sons v. First Income-tax Office 8, pots out that cerizorarı normally goes out to correct 
e110rs of jurisdiction whether lack of 1t or excessive or irregular exercise of it as well 
as to correct an error apparent on the face of the record other than error of a factual 
character or violation of the principles of natural justice ; that broadly speaking 
the High Court would be justified in exercising its power under Article 226 where a 
question of wres or constitutional validity of a statutory provision or iule or total 
lack of jurisdiction of the particular office: or forum or an obviously patent error 
arises ; that where a statute creates a Lab.lity and indicates the forum which will 
determine such liability-and sets up a hierarchy of appellate jurisdictions it is but 
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proper that the scheme of such a statute 1s not normally or as a matter cf course by- 
passed and interference made either at the original or at any subsequent stage 
env.saged in the statutory scheme ; that while it is true that the power 1s wide enough 
to clothe the High Court with the jurisdiction. to interfere even 1n such cases, the 
Court should in the exercise of its discretion take into consideration the statutory 
scheme of remedies and decline tc mterfere unless the alternative remedies ae 
inadequate and to compel a party to resort to them will amount to speedy justice in 
the circumstances and would mean giave hardship and harassment and waste of 
time and money ; and that the High Court would decline to issue a wzit against 
the order of an Income-tax Officer 1e-opening an assessment under section 34 of 
Income-tax Act and making additions to the chargeable income Raja Chidambaram 
v. Rathna Sarma}, decides that the power of the High Court to interfere under the 
Article 226, against an order of rejection of a nommation before the declaration of 
results of an election, has not been taken away under the Madras Co-operative 
Societies Act as ın the case of elections under the Representation of the Peoples 
Act ; and hence where a nomination paper has been rejected without jurisdiction 
and is on the face of it unsupportable in law and the aggrieved party has no other 
ıemedy the H:gh Court will not hesitate to exercise the powers conferred on it by 
the Constitution Corborandum Universal, Lid v Union. of India?, states that when a 
power 1s entrusted by statute to a named authority and the exercise of it is invoked 
by the concerned person, and there 1s an improper refusal to exercise the power, ın 
such premuses, a mandamus may well issue directing the authority to exercise the 
power ; and that, where an application was made in regard of exemption of divi- 
dend income from super-tax under section 99 of the Income-tax Act, 1961, to the 
Central Board of Revenue and not the Central Government for the issue of a certi- 
ficate, the High Court can only direct the authority vested with that power to exer- 
cise that power and decide according to the merits and the High Court’s power will 
not extend to direct the Central Government to issue the certificate Aurugesan v. 
Collector of North Arcot’ decides that a person who has acquiesced in elections to 
Panchayat bemg conducted on the basis of the division of wards effected by the 
Inspector under the Madras Panchayats Act, 1958, though there were no rules regu- 
lating such division cannot, later on, after the elections are over, make a grievance 
of the mode of division of the Panchayat into wards and challenge the elections under 
Article 226 on that ground Reserve Bank of India v Vasanihı Raman*, makes it 
clear that a writ of mandamus will not issue unless a person, corporation or an interior 
tribunal has to perform a public duty which that agency neglects or fails to perform, 
and chat where an application for permission 1n. Form P for passage to the United 
Kingdom by air line was rejected by the Reserve Bank ın acco1 dance with prin- 
ciples adumbrated 1n that behalf the question whether the Court may or may not 
agree with the policy adopted is irrelevant and no mandamus will he Rajan v. 
Indian Umon®, points out that it is well settled now that while the requirements of 
Article 299 are mandatory and should be complied with in order that an agree- 
ment entered into by a private party with the Government in the exercise of its 
executive power be enforceable it 1s not necessary that there should be drawn up a 
formal agreement as such, and there could be a valid contract entered into by corres- 
pondence provided the two requirements, namely, (a) ıt should be expressed to be 
made by the Governor of the Province, and (6) 1t should be executed on behalf of 
the Governor by such persons andin such manner as he might direct or authorise, 
are complied with. Amalanathan v Superintendent of Police, Salem?, holds that the rule- 
making power of the President and the Governor under the proviso to Article 309 
is not in the nature of subordinate legislation, and subject to the other provisions of 
the Constitution it as supreme and unrestricted ; that there 1s no bar to making rules 
giving retrospective effect; that the rule-making power is not confined only to 
regulating the recruitment and the conditions of service of peisons appointed after 
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“the rules took effect ; and that nothing preventsthe Governor from making rules, 
“under the proviso with retrospective effect affecting Government servants prejudi- 
cially by rules which did not exist at the time of their employment Viswanathan v 
_Rangaswamy1, decides that an electoral roll is only a statutory instrument and if 
prepared in violation of Article 326 would be void from the very inception , so 
much so, the reception of a vote from a voter who 1s disqualified on account of 
non-age would, though his name appears in the electoral roll of the Municipality, 
be void, and the Election Count would have jurisdiction to hold that the inclusion 
of the name isa nullity and the vote cast 1. invalid Kasinathanv Chief Secie- 
tary to Government of Madras?, lays down that the Proclamation by the President of 
India under Article 359 suspending the enforcement of the fundamental rights con- 
ferred by Articles 14, 21 and 22 during the period when the Proclamation of Emer- 
-gency 1s in force by detenues under the Defence of India Act and Rules cannot be 
invoked as a bar 1n cases where the detenue contends that his detention ss illegal as 
contravening the mandatory provisions of the Act or that his detention 1s mala fide 
or that the operative provision of law under which he 1s detained suffers from the 
vice, of excessive delegation vf legislative functions as they are not in terms pleas 
relatable to the fundamental rights specified in the President's Order Karunanidhi 
v. Raman?, makes 1t clear that while it 1s well settled that any claim fox relief involv- 
ing in substance a determination or enforcement of the specified fundamental rights 
in the Presidential Order dated 3rd November, 1962 issued under Article 359 (1) 
cannot be considered and granted by Courts, be it under Article 32 or Article 226 
of the Constitution or section 491 (1) (5) of the Crimmal Procedure Code, any relief 
or claim which does not in any way depend on the enforcement of the specified 
fundamental rights is not affected by the ban; that a detenue cannot contend that, 
because his arrest was initially illegal as he was allegedly not informed at the time 
of his arrest under what authority he was apprehended, his continued detention 1s 
illegal as such a plea being relatable to Article 22 of the Constitution is hit by the 
“Presidential Order; that the argument that because the Proclamation of Emergency 
issued by the President in 1962 was occasioned by external aggression the activities 
for which a man could properly be detained unde: the Defence of India Act should 
be related or correlated to external aggression 1s clearly untenable , and that once 
the Proclamation 1s properly made it extends to all aspects of the security of India, 
not merely from the standpoint of external aggression but also of internal distur- 
bances, which will cover public safety, maintenance of public order and all peaceful 
conditions in any part or area in India. 2 


INDUSTRIAL DisPUTEs ACT. 


In Management, Syndicate Bank Lid v Workmen*, the Supreme Court points out 
-that Banks are entitled to decide on a consideration of the necessities of the banking 
business whether the transfer of an employee should be made to a particular branch 
that the Industrial Tribunal should be very careful before it interferes with the 
orders made by the Bank ın the discharge of their managerial functions , that 1f an 
-order of transfer of an employee 1s mala fide or for some ulterior purpose as for punish- 
ing him for his trade union activities the Tribunal should interfere and set aside 
such order of transfer , but the finding of mala fide should be reached only if there 
18 sufficient and proper evidence 1n support of such a finding, and not capriciously 
or on flunsy grounds In Murugan Mulls, Lid v Industrial Tribunal?, the Supreme 
Court lays down that the right of an employer to terminate the services of his woi k- 
men under the Standing Orders must satisfy the test of bona fides, that if the termı- 
nation was a colourable exercise of the power or victimisation o1 unfair labour prac- 
tice the Industr al Tribunal would have jurisdiction to intervene and set aside such 
termination; and, that section 33 (2) of the Industrial Disputes Act applies to clause 
(b) requiring approval of the action of the employer by the Tribunal only to a 
case of dismissal for misconduct not connected with the dispute pending adjudication 
1. (1966) 2 MLJ 560 4. (1966) 2 ML J. (SC) 57. 
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and not to the case of clause (a) relating to alteration in any matter not connected 
with the dispute pending or the conditions or service applicable to the workman 
ımmediately before the commencement of such proceeding , Messrs Syamala Studios 
v. Kannu Devar!, states that while section 33 (2) no doubt permits an employer to 
punish a workman or alter his conditions of service in regard to matters not connected 
with the pending dispute it is essential even in such circumstances that the 
action of the employer should be bona fide 


N 


COMPANY LAw 


In Lakshmi v .Neyvel: Lagnite Corboratwn?, 1t is held that wheie the employer 
18 a company 1egistered under the Companies Act the fact that tte company 1s 
wholly Government owned does not alter its character as a company in the eye of 
the law  Kothandaraman v CI T , Madras?, pomts out that the term “ manager ’” 
as defined 1n the Companies Act, 1965 1ncludes also a director or any other person 
occupying the position of a manager by whatever name called and whether under 
a contract of service or not, that though 1t may be that a director only by reason of 
that capacity will not be a servant of the company there 1s nothing to prevent him 
from being such servant too under a special contract of service he may enter into 
with the company, that though the concept of seivant may in a sense involve an 
element of agency, on that account a servant is not to be regaıded as an agent; and 
that an agentis never a servant In Public Passenger Serve Lid v M A Khadar*, 
the Supreme Court decides that section 155 (1) (a) (vn) of the Companies Act 
allows rectification of the Share Register if the name of any person after having 
been entered in the Register 1s without sufficient cause omitted therefrom; that 
invalid forfeiture of shares is no sufficient cause fo: the omission of the name of the 
person holding such shares from the Register, that the Court may refuse relief 
under section 155 and relegate the parties to a suit only where by reason of its 
complexity or othcrwisc the mattcı can be more conveniently decided in a suit; 
that the object of the notice under Article 29 of the Regulations 1s to give the share- 
holder an opportunity for payment of the call-money, interest and expenses; that 
a proper notice 1s a condition precedent to forfeiture; and that a defect in the notice 
though shght invalidates it and is fatal to forfeiture Ambalavana Chettiar v Registrar 
of Companies, makes 1t clear that even if it be that no penalties are provided for 
non-compliance with sections 159, 166 and 210 requiring the preparation of the 
balance-sheet and profit and loss account and placing them before the annual 
general meeting, that cannot afford justification for the subsequent failure to file 
three copies of the returns before the Registrar under section 220 (1) (a) and 
220 (3) of the Companies Act Ramachandra Bail v Kanniah®, expresses the view 
that where a person was appointed as director on 28th July, 1962, before he attained 
the age of 65, his appointment 1s valid and he can act for three years from such dateş 
his contimuing to act as director after 24th April, 1965 when an annual general 
meeting was scheduled to be held at which his turn to retire came but which could 
not be held due to an injunction from Court would be saved by the provisions of 
section 280 (2) and by the Second Proviso thereof and would not constitute an 
offence — Official Liquidator v Raman", lays down that the Report of the Liquidator 
under section 455 (2) should be of such a nature as will probabilise the opmion of 
the Official Liquidator that prima face all the directors were concerned in the fraud; 
that if ıt was made out on the facts that all the directors were jountly concerned in 
the fraud ıt may not be necessary for the Official L:quidator to state which of the 
directors committed a particular fraud, that the fraud referred to in section 455 (2) 
as well as in section 478 covers the fraud by any officer of the company ın 1elation 
to the company; that in the case of the officers the fraud need not relate to the pro- 
motion or formation of the company and it will suffice if it is in relation to the 
company since its formation, that the acts of fraud committed in relation to strang ers 
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is also within the expression ‘in relation to the company’; and that public examına- 
tion under the provisions of the Act would not amount to “ accusation ” and is not 
prohibited under Article 20 (3) of the Constitution. 


CONTRACTS AND SprEciric RELIEF, 


In Rajam v Indian Union}, it is held that the enforceability of an agreement 
between A and B, that the former would render service at a remuneration to be 
fixed by the latter, depended to a certain extent on the construction of the parti- 
cular contract and whether such a fixation was entirely within the discretion of 
the obligee or whether the agreement meant that the obhgee should fix the rate 
the intention of the parties being that the service contemplated was rendered not 
gratuitously, that 1f by the contract it 1s left entirely to the discretion of one of the 
parties thereto whether or not to pay remuneration the contract would be un- 
enforceable, but if on the other hand the contract 1s that the service rendered there- 
under was not to be gratuitous and that one of the parties should fix the rate, the 
rate fixed should be just, fair and reasonable, and that 1f the party so empowered 
fixes the remuneration at a rate ex jac unreasonable and unjust the Court can 
intercede and fix a reasonable remuneration S. Sarma v Presidency Talkies (P.), 
Lid * decides that where a pledgee fails to return the articles pledged, in case the 
articles have no market value and will be of no use to the owner, the proper measure 
of damages for their non-return will be the price which the plaintiff decree-holder 
would get if he sold the articles to a solvent buyer In Messrs Painuk @ Co v 
State of Orissa’, the Supreme Court lays down that a contract for the sale of goods to 
be manufactured does not cease to be so merely because the process of manufacture 
18 to be supervised by the purchaser ; and a contract for the supply of bus bodies to 
be built under the specifications prescribed by the purchaser and fixed on the chassis 
supphed by the purchaser for a fixed price 1s one for the sale of specific goods and 
is not a works contract — A/hrajan v. Gouindaswami*, expresses the view that where 
the agreement between the parties was that the firm of partnership constituted by 
them should run a taxi as its business and that both should contribute towards 
capital and the agreement contemplated that the permit tinder the Motor Vehicles 
Act for the taxi was to be in the name of the defendant the partnership is ilegal 
as offending section 59 (1) of the Act , and, m such a case, one of the partners 
cannot also ask for restitution of the contribution he had made towards the capital 
ofthe partneship from the other In A JVarayanappa v B Krishnappa®, the Supreme 
Court points out that the whole concept of partnership is to embark upon a joint 
venture, and for that purpose to bring 1n as capital, money or even property includ- 
ing immovable property , that once that 1s done whatever 1s brought 1n ceases to 
be the exclusive property of the person who brought ıt in and becomes a trading 
asset of the partnership m which ali the partners would have interest in proportion 
to their shares in the joint venture of the business, that the person who brought st 
ın would not therefore be able to claim or exercise any exclusive right over the 
property: he has brought in, much less over other property ; that he would not be 
able to exercise his right even to the extent of his share in the partnership ; that 
where a partner assigns during the subsistance of the partnership his share to 
another what the assignee would get 1s only that whith he 1s permitted by section 
29 (1) of the Partnership Act, namely , the right to receive the share of the profits 
of the assignor and accept the account of profits agreed to by the partners; and 
that where a karar executed by a partner recited that as the partnership had come 
to an end he had given up his share in the * machine etc and the business”? and 
made over to,the other partner by way of adjustment and that he himself had been 
given certam immovable property, the karar cannot be said to convey any immovable 
property by one partner to another expressly or by necessary implication and 
does not require, registration for its validity Parthasarathy Mudahar v. Kondsah 
Chettiar®, states that where the defendanis had entered ınio an agıcement to sell 
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two 1tems of property ın one lot for a consolidated sum of Rs 5,750, the contract 
being mndivisible, and ın a suit for specific performance thereof when it was found 
1n appeal that the defendant had no title to the second item the plaintiff filed a 
petition statıng that he was willing to purchase the first 1tem for the entire contract 
price and give up his claim for any compensation in respect of the second item, sec- 
tion 16 of the Specific Relief Act (1877) would apply and specific preformance ın. 
respect of the first stem could be ordered in as much as the relinquishment of the 
claim to further perfg:mance can be made at any stage of the litigation Deo Kuar v. 
Sheo Prasad Singh?, points out that in a suit for declaration of title to property filed 
when ıt was under attachment under section 145, Criminal Procedure Code it Js 
not necessary to ask for the further relief of delivery of possession since the defendant 
was not in possession and not in a position to deliver possession to the plaintiff, 
and a suit for mere declaration of title would be competent 


Property LAw 


In Peddu Reddiar v Kothanda Reddi?, 1t is held that, though a partition between. 
co-owners may perhaps involve an element of transfe1 of property 1n the sense that 
in the specific properties allotted to a particular co-owner the interest which the 
other co-owners had previous to the partition 1s given up, the Transfer of Property 
Act does not expressly require the tiansaction to be in writing nor is there any other 
provision of law requiring such formality Kishnamachart v Dhanalakshmiammal’, 
lays down that under section 55 (6) (6) of the Transfer of Property Act the buyer 
1s entitled to a charge on the property as against the seller and all persons claiming 
under him to the extent of the seller's 1nterest in the property, for the amount of any 
purchase money properly paid bythe buyer, pı ovided he had not improperly declined. 
to accept delivery; and he can be impleaded as a party to a partition suit 
involving the property unde: Order 1, rule 10 (2), Civil Procedure Code. In Ram- 
gopal Reddy v The Addıtıonal Custodian, Evacuee Property*, the Supreme Court pomts 
out that ın a suit for a declaration by the plaintiff that he is the owner of certain. 
property he cannot take the benefit of section 53-A of the Transfer of Property Act 
Venkatasubbiah Chetty v Tharupurasundar: Ammal5, states that an order passed in a. 
proceeding under section 69-A cannot operate as res judicata as in such a proceed- 
ing the Court has only a limited jurisdiction, namely, to appoint a person as Receiver 
under the contingencies mentioned in sub-section (2) and has no jurisdiction 
to adjudicate on competing questions of title and the machinery provided by thé 
section 1s purely of a summary nature Muthuknshna Reddiar v Ponnuswami Natwcke © 
expresses the view that the object cf the notice under section 106 was to give the 
tenant sufficient time to vacate the premises and that such a notice should be libera- 
ally construed ; that the real point m such cases 1s that the person on whom the 
notice was served should understand that his tenancy had been terminated and that 
he was required to vacate at the end of the period of his tenancy ; and that if the 
tenant attacked the notice on the ground of vagueness he must show that its defec- 
tive language caused him to musunderstand its nature Peddu Reddiar vy Kothanda 
Reddi? points out that section 118 refers to cases where two persons owning specific 
properties transfer or convey their respective ownership one to the other ; and that 
a partition among co-owners 15 not an “ exchange " within the meaning of the 
section and consequently need not be in writing though it may affect immovable 
property of the value of Rs 100 or more. 


LAND TENURES AND TENANCY LEGISLATION 


In State of Madras v Govindarajulu Nadu’, the Supreme Court makes it clear 
that where a village held 1n shrotiem tenure continued in the hands of the nattuvar 
(official) and his successors-in-interest after the Permanent Settlement as ıt had 
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before such Settlement, and the tenure under the Government became an under- 
tenure under the zamındar as the latter intervened between the naétuvar and the 
Government, the village was an ““estate ” within the definition in section 3 (2) (e) 
of the Madras Estates Land Act and hence was an under-tenure «state excluded 
from the definition of “‘ zamin estate ?, with the result that the notification issued 
under section 3 of the Madras Estates (Abolition and Conversion mto Ryotvvarı) 
Act, 1948 by the Government taking over the village is illegal and void State 
of Madras v Ramaswam: Chettiar*, holds that “ padugaı land " signifies the land on 
the lower-level bank breadth of the river between the edge of the sandy stream bed 
and the high flood-level bank ; that the padugai rising up from the river bed upto 
the high flood-level bank 1s not part of the river bed ; and that where the Govern- 
ment claims that the “ athupadugaı " vests under section 3 of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948 as river poramboke it must 
adduce evidence to show clearly the basis on which the claim is made Valathar 
Moopandor v Board of Revenue? states that 1t 15 clear from section 3 (g) that a 1yotis 
entitled only to such rights as were conferred on him under the Estates Abolition 
Act ; that section 11 to which alone’a ryot could resort fo: the issue of a ryotwari 
patta does not enable him to obtain such patta in respect of a tank as 1t 1s manifest 
from the section that a patta can issue only in respect of ryoti lands , and that a 
tank 1s outside the purview of ryotiland Ratnasabapathy Serva: v. Sannast Ambala- 
garan?, lays down that having regard to the hierarchy of Judicial tribunals provided 
for determination of questions of title and right to ryotwari patta under the Estates 
Abolition Act and the scheme of the Act and its provisions 1t should be held that the 
decisions of the officers and tribunals under the Act on matters specifically entrusted 
to their decision would be final and the jurisdiction ofthe civil Courts would be bar- 
red, that the decision of the Settlement Office: regarding the nature of the land and 
the grant of patta under section 15 of thelAct is final and conclusive, that in. a suit for 
possession or mesne profits the Court will not be entitled to go into thet question; 
and that under section 15 (1) it 1s not only the decision of the tribunal on appeal 
that 1$ made final but also the decision of the Settlement Officer ın cases where no 
appeal has been filed or where an appeal was rejected as out of time. Ganapathe 
Sastri: v Nagammal*, decides that under section 3 (g) the rights of a person acquired 
under a decree are wiped out and in their place a new right is given by section 42 
under which the only remedy available to a person having a cl? 1m against an estate 
which 1s abolished 1s to apply to the Estates Abolition Tribunal for payment of his 
dues from out of the compensation deposited, within the time prescribed by the 
section ; that the mortgagee of an estate which has been abolished and taken over 
by the Government under the Act who has obtained a decree for the mortgage 
debt 1s entitled to apply for payment of his dues from out of the compensation 
amount deposited by the Government within the time specified in section 42 ; 
that the only requirement 1s that the claim should not have been barred on the date 
the estate was taken over ; and the fact that before applying for such payment the 
decree-holder did not put the decree 1n execution and that consequently the decree 
was barred by limitation would be of no consequence 


In Sudalaumuthu Chettiar v Palamandavar?, the Supreme Court makes it clear 
that before a person can be regarded as a **cultivating tenant” within the meaning of 
the definition of the term in the Madras Cultivating Tenants Protection Act, 1955 
as amended in 1956 he or the members of his family must contribute his or their 
own physical labour ; that a person can be properly regarded as a member of his 
wife's family and not merely of his father’s family , and that a son-in-law of a deccas- 
ed tenant holding a power of attorney fiom his mother-m-law and his wife (heirs 
of a deceased tenant) contributing his physical labour is sufficient to render the 
wife and daughter of the deceased “ cultivating tenants " within the meaning of the 
expression in section 2 (ge) ofthe Act Mangulathacht v Kalyanasundara Mudalar® 
points out that to confer the status of a “ cultivating tenant ? under the Act the 
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tenancy agreement must be with the landlord, that a usufructuery mortgagee 

cing a person entitled to possession only till redemption cannot confer on ary onc 
the right to be 1n possession for a longer period , and that a lessee under a usufruc- 
tuary mortgagee 1s not entitled to claim the r.ghts of a * cultivating tenant?" as 
against the mortgagor subsequent to the redemption of the mortgege Srmana- 
vedan v Manyayi!, holds that a person may continue to be a “ cultivating tenant ”’ 
even though physical possession may be with somebody elsc , that unless the terart 
establishes by clear evidence that there has been asurrender of the land by her, 
the landlord can seek his remedy for ev.ction only against the cultivating tenent ; 
that the mere fact that the tenant sets up a defence that she 1s not the cultivating 
tenant does not juscify the landlord’s application being dismissed ; that the 
Revenue Court under the Act like any other judicialtribunalis governed by the Evi- 
dence Act and cannot make use of statements recorded behind the back of parties ; 
that when a dispute arises as to whether a particular party against whom an cviction 
petition is filed is the tenant or rot it is a matter whichthe Court itself must decide; 
and that the Rules like 4 and8 framed under the Act do not empower the Reverue 
Divisional Officer to make a report on a matter which he himself has to dec de 
Narayana Padayacht v Sundaralingam?, makes it clear that section 3 (1) affords pio- 
tection to cultivating tenants from eviction by the landlord despite a decice or 
order of Court ; that such protection 1s not available to a cultivatng tenart who 
has “ altogether ceased to cultivate the land ”’; and that this expression in section 3 (2) 

(b) has reterence not merely to the physical act of stopping cultivation but to an 
intention never to revert to cultivation on the land. Pethaperumal Maistry v Perumal 
Maistry*, states that where the Court had fixed a particular date for the pevmert 
or deposit of airears of rent the tenant will have the whole day and rot till 5 Pm 
only on that day to comply with the direction , that an order for ev.ctior passed on 
that very date 1s not sustainable , thatif the Court had made the eviction oider on 
the next day the order would be unasse\lable , and that rule 8 (1) of the Rules 
framed under the Act provides for the hearing end disposal of an application under 
the Act by the successive officers presiding over the Court. Mohamad Hussain 
Rowther v. Kasatyya Sholagar*, expresses the view that the team “ maintain”? means 
keep up or preserve and does not include reclamation of land and it 1s not oper to a 
cultivating tenant to call upon the landowner under section 3 (6) of the Cultivat.rg 
Tenants (Payments of Fair Rent) Act to reclaim a land which has been damaged 
by eros.on ot siltirg up due to floods , and that the capital expenditure referied to 
jn the sub-section is only in respect of the mamtenance of the land and not its 
reclamation Rasan Muthurian v Penasıoamı Muthirian®, points out that whether it 
is the landlord or the tenant who warts to get possession of the leased property 
they should show whether the extent 1s more than 6 2/5 acres or less , that, when 
there 1s a dispute as to extentinasuit by the tenant ın a civil Court for an 1njurction- 
against his landlord from interfering with his possession, the prope: thing would, 
be tə transfer the suit to the Revenue Court for giving a finding whether the plaintiff 
seeking the injunction is in possession of more than 6 2/3 acres, and that after the 
receipt of the finding the civil Court may dispose of the suit according to law and 
on the merits — Kothanda Pıllaı v Devaraja Reddy?, decides that section 4-A (5) of 
the Cultivating Tenants Protection Act fixes not merely a ceiling in respect of the 
extent with reference to which his right to resume personal cultivation is given but 
also draws a line on time so that any change subsequent thereto in the circumstances 
of the lendloid 1$ made ineffective to disturb the protect:on zfforded to the culti- 
vating tcnant , and that, if the vendor from whom the petitioner purchased the 
lands in 1963 owned land exceedivg 13 1/3 acres ot was paying tax of the type 
spec.fied in szction 4-A (4) and had therefore no right to 1esume, the petitiorer by 
reasoa of his subsequent purchase would be in no better position Rama Iyer v 
Sundaresu. Ponnapoondz?, makes it clear that where the tribunal found summanily 
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that the applicant was not a “ cultivating tenant’ of the respondent and on such 
finding declined to exercise the jurisdiction vested in it the High Court could set 
aside the decision under section 115 (5) of the Civil Procedure Code read with sec- 
tion 6-B of the Cultivating Tenants Protect‘on Act , andthat the H gh, Court can 
on a review of the entire evidence conclude that the applicant was a *'cultivating 
tenant" and grant relyef accordingly 


INCOME-TAX LAW 


In C I T , Andhra Pradeshv H E H Mir Osman Al Bahadur}, the Supreme Court 
lays down that under the Indian Income-tax Act an individual is assessed to 
tax on the income computed in accordance with the provisiors of the Act of the 
prev.ous year at the rate or rates fixed for the year by the Annual Finance Act; 
and thet if during the assessment year a^ individual 1s assessable to tex, the fact 
that during the prev ous year he wes rot liable to tax at all beceuse there wes no 
Income-tax Act ın the area to which the Act was extended or because under an 
Income-tax Act ın force therein during thet year his income was exempted from 
tax or because of əny other law includ-rg İnternational Law he was so exempt 
from tax would not be of any relevance In H E H Nozam’s Religious Endowments 
Trust v. C I T , Andhra Pradesh? the Supreme Court holds that it is settled law that 
the burden 1s on the Revenue Authouitics to show that an income 1s hable to tax 
under the statute , but the onus of showing that a particular class of income 1s 
exempt from taxation hes on the assessee , that the words “ applied or finally set 
apart for application ? 1n the second part of section 4 (3) (1) 1ndicate that unless the 
income from the property is applied or finally set apart for the purposes within the 
taxable territories the income does not eain the exemption , and so, whcre under a 
deed of trust created by the Nizam, settling securities of the face value of 40 lakhs of 
rupces, the trust fund was to be accumulated during the hfe time of the Settlor and 
after his death the trustces were to hold the said fund upon trust to spend the income 
thercthom for one or more of the four 1eligious and charitable objects mentioned 
therein, two of which bang for purposes within the taxable territories and. two for 
purposes outside such territories, and the settlor 1s still alive, the income fiom the 
tiust was not entitled to exemption In C I T , Madias v P. K N Company Lid 3, 
the Supreme Court points out that the determination of the question whether 1n 
purchasing and selling land the taxpayer, a company, «enteis upon a business acti- 
vity depends upon the facts and circumstances, and neither the purpose nor the 
object for which the company 1s 1ncorpo1ated noi the fact that a single plot of land 
alone wes acquired and thereafter sold as a whole or 1n plots nor the profits motive of 
the company 1n entering into the transaction would by itself be decisive , and that 
where the primary objcct of the company was io take over the assets of a firm to 
carry on the business of plenters and to earn profits by sale of rubber, the incidental 
sale of uneconomic or inconvenient plots of land or houses could not convert what 
was essentially an investment into a business transaction in real estate. In First 
I 1 O., Salem v Short Brothers (P ) Lid ,*, the Supreme Court makes it clear that in 
the context of the legislative history ofsection 2 (6-A) (c) of the Income-tax Act, 
1922 ““ current profits " 2e, profits of a company ın liquidation arising after the 
end of the last previous year and before liquidation commenced aie brought within 
the network of taxation as dividend, that “ capital gains ? under section 12-B are 
chargeable ın respect of any profits arising fiom transfer of “‘ capital assets " and 
' € capital assets ? do not include lands from which the income derived is agricultural 
income, that profits derived by the transfer of lands from which the income derived. 
1$ agricultural income would not therefore be chargeable on a combined reading 
of section 12-B with section 2 (4-A) under the head “ capital gains ?, that ** accu- 
mulated profits " are profits which are so regarded ın commercial practice and 
“capital gains" as defined ın the Act , that realisation of appreciated value of 
assets ın commercial practice 1s regarded as acalısatıon of capital 11se and not as 
profits of the business , and that unless appreciation in the value of capital assets 1$ 
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included in the capital gains, distribution by the liquidator of the rise in capital 
value will not be deemed dividend for the pun pose of the Act. Chinnaswam: Naidu 
& Sons v. First I.1 O , Combatore1, states that the question of interpretation of sec- 
tion 2 (6-A) (e) being entirely within the competency of the Income-tax Officer or 
the Appellate Assistant Commussioner their decision cannot raise any question of 
jurisdiction or irregular exercise of it, Srimwasan v. C. I. T , Madras?, decides that 
the doctrine that under the Hindu Law a son conceived is 1n many respects equal 
to a son born does not fit 1n with the scheme of the Income-tax Act , and that the 
income derived from propeity acquired from property allotted at partition. will be 
the income of the assessee as an ' individual", and that position cannot be dis- 
placed by the birth of a son which brought into existence a Hindu undivided family 
Kothandaraman v C. J. 1 , Madras?, holds that the doctrine of “real income ” 1n the 
context of commercial expediency cannot be extended to the receipt of or accrual 
of salary which 1s liable to tax under sction 7; that where the salary had accrued to 
the assessce under the contract ofservice 1mmedaately upon the closing of the account 
year and the agieement did not provide for the waiver of any part or whole of the 
remuneration and did not reserve any power to the employer to decide that the 
assessce should forego any part of the 1emuneration which had accrued to him, any 
such denial, withdrawal or waiver subsequent to such year would not preclude the 
assessment of the amount under sccaon 7 as salary. In C I 7 , Madras v Best 6 
Co (P.) Lid 4, the Supreme Court decides that where a multi-agency concern had 
one of its agencies, namely, that for distribution and marketing of explosives in 
certain areas in South India terminated and compensation agreed to be paid subject 
to its accepting a restrictive covenant for a certain period the compensation was 
not only for the giving up ofthe agency but also for accepting the restrictive covenant, 
that such part of the compensation as was attributable to the restrictive covenant 
would be a capital receipt and hence not assessable to tax ; that the apportionment of 
the compensation has to be made on a reasonable basis between the loss of the agency 
in the usual course of business and the restrictive covenant , and that the manner 
of such apportionment has perforce to be left to the assessing authority. C I T, 
Madras v. Speed A Way (P ) Lid 5, states that the main provision, namely, section 10 
(2) (oz) allows deduction of dep1eciation , that in construing the proviso to that 
clause depreciation of building, machinery, plant or furniture under the clause 
should be rcgarded as standing on the same footing and as being of the same nature 
as the rest of the allowance permittcd by section ro (2) , that the proviso does not 
stand ın the way of treating the unabsorbed. depieciation under the head of business 
being set-off under scction 24 as a loss against other heads of 1ncome or profits , 
and all that the Proviso (5) to section 24 provides for 1s that business losses other than 
carried forward depreciation should be first sct-off and they will have prioiity over 
depreciation within the scope of Proviso (5) to section 10 (2). Chzttoor Motor Transport 
Co. (P ) Lid v. J T O.8, Points out that the object of granting development rebate 
was to help 1n the development of industry and to achieve the object the condition 
1$ imposed that 1f the assessee did not utilise 1t 1n his own business the rebate would 
be deemed to be forfeited or dcemzd to have been allowed wrongly; that the trans- 
fer of buses by a limitcd company to the partneiship firm 1s a sale coming within 
the purview of section ro (2) (vi-b) whether the transaction resulted ın a profit to 
the company or not , that rebate 1s allowed on the same conditions for every assessee, 
one such condition being that 1f the assessce sells before the expiry of ten years from 
the end of the year 1n which the bus was acquired to a person other than the Govern-. 
ment he would forfeit such rebate , and as such section 10 (2) (zi-b) 18 not repug- 
nant to Article 14 of the Constitution. Gnanambika Mills v. C.I.T., Madras’, expresses 
the view that where sales of yarn had been made by the assessee ostensibly to its 
employees and villagers at a rate fixed by the Mill Owners Association but the sales 
at such rates were however disbelieved by the Department and regarded as cana- 
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lised through the employces to the ultimate purchascrs at open market rates with- 
out showing the excess profits realised by the asscssce 1n the books of account, the 
amount cannot be regarded as bonus paid to the employees for purposes of claiming 
deduction under section 10 (2) (x) In Narayanan Chethar v C I T, Madras}, xt 
is held that where the assessce, a Hindu joint femily doing moncy-lending business, 
was also a partner by its karta 1n a firm doing busincss in exports and imports contri- 
buting a capital of Rs 10,000 according to the partncrshin decd end under the 
arrangement was also advancing mo-eys at 6 [ei cent intcrcst to the firm and simi- 
larly withdrawing moneys from time to time, and on the dissolution of the fiim a 
sum of Rs 78,974 was payable to the assessce in 1espcct of such transactions, and as 
part of the arrangement of dissolution the assessee became entitled to certamsums 
of which he could realise only a portion and was also allotted a certam amount as 
liability which he had to discharge, the claim in respect of Rs. 78,974 would be allow- 
able under section 10 (2) (xz) as bad debt while the other sums would be treated as 
capital loss and not allowable Messrs Sanjeen 6? Co v C I T., Madras?, states that 
the jurisdiction of the Revenue under section 10 (2) (xz) is confined to deciding the 
reality of the expenditure, namely, whether the amount claimed by way of deduction 
was factually expended or laid out and whether it was wholly and exclusively for the 
purpose of the business, and once the conclusion was 1eached 1n favour of the assessee 
deduction of the amount should follow as a matter of course and it is not for the 
Revenue to embark upon business considerations and the reasonableness or other- 
wise of the quantum of expenditure In India Gements Lid v. C. I. T., Madras, the 
Supreme Court expresses the view that stamp, registration fee and law charges in- 
curred in borrowing on the security of fixed charges 1s revenue expenditure under 
section 10 (2) (xv) because the loan obtained was not an asset or advantage of an 
enduring nature and the expenditure was made for securing the use of money for a 
certam period and that 1t was irrelevant to consider the object with which the loan 
was obtained. India Motor Parts 6? Accessories v. C.I T., Madras, points out that under 
section 13-1ncome, profits and gains shall be computed for the purpose of sections 
10 and 12 in accordance with the method of accounting regularly employed by the 
assessee ; that one of the recognised methods of valuation of stock of articles for 
which there was a falling market would be 50 per cent less than the cost ; that the 
mere fact that occasionally a solitary item was sold for a price higher than the cost 
price would not detract from the nature of the system , and that the 50 per cent. 
reduction was made not for the reason thatas and when any of the items was sold 1t 
would fetch a price less than the cost but that the sale of these items is very slow. 
Messrs Mysore Fertihser Co v. C I T , Madras®, decides that,in determinin g the income 
by estimate, the Income-tax Officer should make the assessment according to rules 
of reason and justice and according to law and not according to his humour or 
arbitrarily , and that it 15 open to the High Court under section 19, on a Reference, 
to consider whether the method adopted by the Income-tax Officer was wrong 
ın the sense that the method 1s not one which is hkey to result in the true profits 
and gains being ascertained. $. S$ Siza Pilla v. C. I T., Madras®, expresses the 
view that, in computing the profits or gains for the purpose of section 15-C (1) 
and (4) which 1s to be done only 1n accordance with section 10, the only allowances 
that could be made in respect of current profits are current year’s depreciation under 
section 10 (2) (vt) and current year's additional or extra depreciation under section 
10 (2) (zz-a) , that the sct-off of losses under section 24 (2) and allowances in 
respect of unabsorbed depreciation both under section 10 (2) (vz) and section 10 
(2) (vt-a@) would not enter into computation under section 15-C (3); that, though 
1t 1s true that when the net result of the assessment 1s taken there 1s nil profit and 
there might be no occasion at all for the application of section 1 5-C 1t does not 
follow from 1t that on that ground the benefit of that section can be denied to the 
shareholders, 1f on the computation of the profits and gains of an industrial under- 
taking under section 15-C (3) the company had made profits out of which dividends 
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had been paid to its shareholdeis. K. T. M. $. Mohmood v. C. I. T., Madras!, holds 
that for the purpose of section 16 (3) it 1s immaterial that property transferred by 
the husband to the wife 1s converted into another form of asset M/s. Indian. Commerce 
& Industries Lid v C I T , Madras?lays down that for the purpose of applying 
the provisions of section 23-À the Income-tax Officer should put himself in the arm 
chaic of the Board of Directors and decide 1n the way of a reasonable and prudent 
man of business having rcgard to the particular facts and circumstances and business 
exigencies whether the payment of a further or larger dividend than that declared 
would be unreasonable, that ıt is not enough 1f he considers that a larger dividend 
would be 1easonable; that the words “ having regard " to losses in the previous 

ycars and smallness of profits 1n the relevant year are not a limiting factor but only 
indicate that the two facts should necessarily be taken into account, that profit 
in the context of smallness of profit meant not assessed profit but book or commercial 
profits to be ascertained on the basis of the balance-sheet and if necessary even by 

going behind it, and that there 1s no rule that only compulsory reseive should be 
taken into accountın computing commercial profits East India Corporation, Madras v 

CIT , Madras*, makes 1t clear that where the Tribunal in appeal was only concerned 
with the propriety of the order undcr section 23-A and not conccrned with, the 

consequences of the order the dnection by the Tiibunal, to reasscss the shareholders 
as a consequence of section 23-A proccedings would be without jurisdiction and the 
Tribunal and the Court are not bound by the administrative directions issued by 
the Board of Revenue. Siddhi Vinayagar @ Co v C.I T , Madras‘, expiesses the 

vicw that where a firm was not found to be bogus or non-existent the mere fact that 
one of the partners brought the share capital from the funds of another firm and 
took back his profits 1n the firm to the other firm for division between 1ts partners 
will not disentitle the assessee to registration under section 26-A Kaloogala Estate v. 

C I T , Madras, states that the expression *' particulars of income " in section 28 
does not signify individual detail but includes also the overall effect achieved by 
any ımpropeı method adopted by the assessee, and that, where (he assessee intro- 

duced an 1maginary loss which 1t took 1n reduction of the profits of the trading and 

as a device for conccaling the particulars of the income, the levy of penalty 1s proper 

Gnanambika Mills v C I T , Madras?, points out that the provisions 1n section 28 as 
well as the nature of the penalty indicate the charactcr of the proceedings as penal, 
that the burden of proofıs on the Department to show that there has been a conceal- 
ment or delibcrate furnishing of inaccurate particulars of the income, and that 
section 28 contemplates an independent proceeding which 1s not concluded by an 
order of assessment or any other observations contained therein Chinnaswami 
Naidu v First I T. O , Combatore", states that the jurisdiction to reopen an asscss- 
ment 1s conferred under section 34 on the Income-tax Officer, and the question of 
interpretation of section 2 (6-A) is entirely within his competency. Chidambaram 
Chettiar v C I T , Madras8, holds that two conditions must co-exist for invoking 
the jurisdiction to reassess under section. 34, namely, the Officer must have reason 
to believe that there has been an under-a$sessment and that such under-assessment 
has resulted from non-disclosure of material facts by the assessee, and 1t 1s not neccs- 
sary that the omission or failure by the assessee and the escape of 1ncome from assess- 
ment should be found as a condition precedent — Venkatarama Chettiar G Sons v 

C I T , Madras?, lays down that there 1s no general proposition that irrespective 
of circumstances affidavits and accounts should as a rule be iclied upon as represent- 
ing the truth regarding disclosuie of particulars as to income, and that the credence 
to be attached to such evidence depends on the appreciation of the particular circums- 
tances, the partics who produce them and the value to be given to such evidence 

In € I. T., Andhra Pradesh v HEH Mur Osman Ali Bahadur!9, the Supreme Court 
makes ıt clear that under section 41 the Revenue has the option to levy or coliect 
tax from the trustee or the beneficiary; that the expression “ all the provisions of 
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this Act apply accordingly ” in that section indicates that there is no distinction in 
the matter of 2sscssability of the income in the hands of the tiustee o1 the bencficiai y 
as the case may be, and that section 41 comes into play only after the income has 
been computed ın accordance with Chapter III of the Act. In M CT. M Chidam- 
baram Chettiar v. C. I T , Madrasi, the Supreme Court decides that, under section 
44-D though the person who transfers assets 1s not designated, emphasis 1s laid on 
the consequences flowing from such transfer, that 1f the assessee acquired the right 
to enjoy the income by 1eason of such transfer he 1s liable to tax, that 1f a resident 
has the power to enjoy the income accruing o1 arising from the assets transferred 
to a non-resident he would be dcemed to have received that income and as such 
liable to tax, that the quality of chargeability under the section 1s referable only to 
the income from the assets tiansfuricd during the ycar in which it is sought to be 
assessed. and it 1s not ncccssary that the income at the time of the tiansfer should 
have been liable to be assessud, and that the buiden of proof that the transfer was 
not for a purpose to avoid tax-lability but was a bona fide commercial transaction 
would be upon the asscssce C 7 T, Madras v Indian Bank Ltd 2, expresses the 
view that for the purposes of 1ule 3 of the Income-tax (Double Taxation Relief) 
(Indian States) Rules fiamed under section 49-À what is meant by “ any part” 
and “ that part "1s that there should be identity of the source and identity of income, 
and if that test was setisficd the relief against double taxatior? could be allowed 
under rule r.  Znd:a Cements Lid , Madras v C LT, Madas*, points out that in a 
Reference the High Court must accept the findings of fact made by the Appellate 
Tiibunal and it is for the person who has applied fou the Reference to challenge those 
findings by an application under section 66 (1), and that if he has failed to file 
an application expressly raising the question about the validity of the findings of 
fact he cannot urge before the High Court that the findings ae vitiated for one 
reason or another. Gnanambika Mills Lid v C I. T , Madras,* holds that in calling 
for a Supplementary Statement of the Case unde: section 66 (4) the High Court 
could require the Tribunal to include in such Statement only such material and 
evidence as might already be on the record but which had not been included in 
the Statement of thc Case made originally unde: section 66 (1) or section 66 (2), and 
that ıt had no Juiisdiction to duect the Tribunal to collect additional material and 
make it a part of the Supplementary Statement. | Chinnammal v. Kumudluni 5, decides 
that a statement made by the executant of a promissory note before an Income-tax 
Officer cannot be disclosed by such Officer by reason of the prohibition contained 
in section 137 (1) of the Income-tax Act of 1961, that the prohibition 1s absolute, 
and that the liberty given by sub-section (5) to the maker 1s not a liberty extended to 
the Court o1 the public servant. Somasundara Nadar €? Sons v. Second Income-tax 
Officer, Virudhunagar®, makes 1t clear that under the main part of section 187 (1) 
where at the time of making the assessment 1t 1s found that a change had occurred 
1n the constitution of the firm the assessment shall be made on the firm as constituted ~ 
at the time of assessment, that under the first proviso thereto the 1ncome of the pre- 
vious ycar for the purpose of inclusion 1n the total income of the partner be apportion- 
ed betwcen the partners who 1n such pievious year were entitled to receive the same, 
and that the omission to make such apportionment will not nullify the validity of 
the oider of assessment of the finm on the basis of section 1 87 (1), though it 15 true that 
the proviso contemplates that by following the appoitionment of the income the 
liability to pay taxes in the first instance is on the partner so far as his share of the 
income is concerned. Mahomed Thaha v First income-tax Officer, Nagapatiinam,? 
points out that where money was 1n the custody of a criminal Court having been 
deposited there by the police after seizure on suspicion and subsequently the 
police dropped the action and refund of the money as belonging to another person 
—a tax defaulter was—sought, à payment-out application fi.ed b y the Income-tax 
Department under section 226 (4) has to be allowed even without the consent ol 


1 (1966) 1MLJ (SC) 154 5 (1966) 1 ML J 213 
2. (1966) 1 ML) 521 6 (1966) IM LJ 514 
3. (1966) IM L . (S.C ) 31 7. (1966) 1 ML J. 277. 
4, (4966) 1 M.L.]. 516. 


16 THE MADRAS LAW JOURNAL. (1967 


the assessee. Corborandum Unwwersal Lid. v Union of India}, states that the Central 
Board of Revenue reconstituted as the Central Board of Direct Taxes cannot be 
considered as the Central Government for the purposes of the Fifth Schedule to 
the Act. 

Hinpu Law , 


In Thitumal Reddar v Koppiah Reddar?, it is held that while the burden of 
proving an adoption is initially on the party asserting it, where the defendant him- 
self has admitted in a series of documents that the plaintiff was the adopted son of A 
the burden of proving that in fact there was no such adoption shifts to the defen- 
dant and what he had admitted will be presumed to be true unless rebutted. 
Venkatasubramama Iyer v Eswara Iyer?, lays down that propeity acquired by a member 
of a Joint family from the savings of the joint family income given to him by the 
manager without liability to account for any balance after he has maintained him- 
self would not be partible as between the acquirer and the other members of the 
family, but the character of such acquisition in the hands of the acquirer qs-a-ws 
his male children would not be the same , that anintention to benefit the family by 
spending the income of separate property for family purposes cannot be treated as an 
intention to transfer the property itself to the joint family though where the income 
from the joint family and personal earnings are mixed together and acquisition made 
such acquisition should normally be held tobe jointfamily property, thatthe right of a 
Hindu father to make a gift of a reasonable portion of ancestral immovable property 
commensurate with the status and wealth of the family to the daughters even years 
after their marriage 1s well recognised, that the moral obligation of the father to 
make such a gift would devolve on his accredited repiesentatives in the family on 
his failure to do so and they could make the provision, that where the father while 
effecting partition retained certain properties claiming them as his self-acquisitions 
when really they were joint family properties and subsequently made a gift of them 
to his married daughters different considerations would apply; and that even in 
such a case in view of the moral obligation of the father or any one else who took 
his place the Court may, where justice and equity so demand uphold the settlement 
and effectuate the gift by equitable adjustments. Peddu Reddiar v. Rothanda Reddi* 
decides that an oral partition between co-owners 1s validinlaw, and though ina 
sense there 1s an element of transfer init the transaction 1s not an exchange and need 
not be evidenced by registration Rayalakshmt v. Ramachandran?, points out that 
one important change introduced by the Hindu Minority and Guardianship Act 
in the pre-existing Hindu Law 1s that by section 11 the Act has taken away completely 
the powers of a de facto guardian to bind the munor’s estate by alienations of 
immovable property 1n case of necessity or for the benefit of the minor’s estate, and 
an alienation by such guardian would be null and void and cannot bind the minor; 
that the mere fact that a person gifts property to a minor will not entitle that person 
for that reason to appoint a guardian for the minor in respect of that property 
though 1t will be open to the donor to provide for the management of such property 
by resorting to a trust, and that a lawful guardian has to obtain the Court’s sanction 
to relinquish his guardianship during hus lifetime and his powers as guardian of the 
property of a minor could not be taken away by a third party, even if he should 
be willing, without an order of the Court. In B.S. Lokhande v State of Maharashtra® 
the Supreme Court makes it clear that the essentials of a valid marriage among 
Hindus including the gandharva form are the invocation before the sacred fire and 
saptapad: unless otherwise authorised by custom ; that the word “ solemnise” in 
section 17 of the Hindu Marriage Act means ‘“‘ to celebrate with due ceremonies 
and ın due form"; and that the second marriage contemplated as an offence under 
that section must be a vahd marriage performed in accordance with the requirements 
of law applicable to a marriage between the partes — Rajath v. Selhah", holds 

(To be continued ) 
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that Hindu Law recognises only three forms of marriages, namely, shastraic, custo- 
mary or statutory; that a marriage not 1n conformity with any of these forms cannot 
be valid even if it 15 done with certain forms and principles of a reformers’ move- 
ment, that an association of persons cannot legislate to lay down a procedure which 
could result in a valid union between two spouses, and that a marriage solemnised 
according to a movement known as self-respectors” movement 1s not a valid 
‘marriage  Subbarama Reddiar v. Saraswathi Ammal!, expresses the view that where 
matrimonial relief 1s sought on the basis of adultery there must be a high degiee of 
proof which would make the guilt or the erring spouse certain to the mind of the 
Court, and that adultery can be icgaided only as a question of fact. Valkamman 
Acht v. Singaram Chettar?, states that the words “ living in adultery’ 1n matrimonial 
suits under section ro (1) (f) and section 13 (1) mean a continuous course of adul- 
terous life as. distinguished from one or two lapses from virtue. — Sathapba Chethar v. 
Ammaponnu?, lays down that from a decrce passed under section 13 (2) (1) a second 
appeal would be competent, that the mere fact that the wife's petition for divorce 
was filed 5 years after the coming into force of the Hindu Mainage Act will not 
disentitle the wife from getting the relief on the ground of unnecessary or improper 
delay ın filing the petition, that the petitioner who applied for divorce on the 
ground of the husband having a first wife living when he married the petitioner as 
his second wife before the commencement of the Act will not be disentitled to the 
rehef even if she was living in adultery at the time of the petition, and that she can 
be disqualified for relief by reason of her conduct only where such conduct was in 
some way responsible for the matrimonial ‘wiong committed by the husband. 
JVarayanaswami Reddiar v. Padmanabhan’ holds that there is in law no such status as 
that of an illegitimate wife, that section 25 of the Hindu Marriage Act cannot be 
construed to mean that notwithstanding the nullity of the marriage the woman 
retains the status of a wife for applying for alımony and maintenance; that the 
section only means that where the question of nullity 1s in issue and 1s contentious 
the Court will procced on the assumption till the contrary 1s proved that the appli- 
cantis the wife, and that as regards section 18 (2) of the Hindu Adoptions and Main- 
tenance Act it obviously refers to a case of a woman who has been validly married. In 
Rajagopala Rao v. Sttharamamma® the Supreme Court decides that a claim for main- 
tenance by a Brahmin woman who became the concubine of a Sudra while her 
husband was alive and bore him children as an avaruddha stree under the Hindu 
Law as it stood ın 1948 cannot be defeated on the ground of her being a Brahmin 
and her paramour a Sudra. Santharam v. Ramanuja Reddtar®, lays down that under 
section 20 of the Hindu Adoptions and Maintenance Act a father 15 bound to main- 
tain hus 11legramate child so long as he 1s a minoi 1 ¢., so long as he has not completed 
18 yeais, but where a decree for maintenance had been obtained by a minor illegiti- 
mate son represented by a Court guardian prior to the coming into force of the Act 
the minor wil not become a major on completing 18 and will continue to be a 
minor till he completes 21 even if in the meanwhile the Hindu Adoptions and 
Maintenance Act had come into force, and as such, an execution petition to enforce 
the decice relating to a period after attainment of 18 and before completion of 21 
will be competent as the Act is intended to have operation 1n addition to and not 1n 
derogation of the Guardians and Wards Act, 1890 Ramaswamy Goundar v. Bagh- 
jamal’, expresses the view that section 28 of the Hindu Adoptions and 
Maintenance Act specifically dealing with the effect of a transfer of property so far 
as 1t relates to dependenis docs not mean that the right of a wife (who 1s not a depen- 
dent within the definition of the term in the Act) in case of a transfer falling within 
the purview of section 39, Tiansfir of Pope: ty Actis abiogated; that section 28 does 
not purport to deal with the wife's right to maintenance and is only confined to 
dependents, that a Hindu wife is still entitlcd to iely on section 39 of the Transfer of 
Property Act, and that where an alicnation is made of the husband's property with 
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notice of the wife's right to maintenance she can procced against the alienated 
property to the extent necessary. Ayt Ammal v. Subramana ÁAsari!, lays down that 
the word “inherited ” ın section 15 (2) of the Hindu Succession Act is not used in 
any loose sense and would not govern the devolution of properties which a deceased 
woman. had obteincd by gift or settlement from her parents, and that on the death 
of a Hindu widow childless and intestate, the properties gifted to her by her father 
during her lifetime devolves on the hens of he: deceased husband under section 
15 (1) and not on her father’s heir under section 15 (2) 
EVIDENCE. 


In Pattammal v Munuswami?, it is held that admissions made to a police officer 
under scction 162, Criminal Procedure Code, can be used against the maker 1n pro- 
ceedings under section 488 of the Code under section 21 of the Evidence Act and 
are not prohibited by section 25 of the Act which comes into play only where a 
person 1s accused of an offence — Padmavaih: Ammal v Maruthachalam Pılla:5, decides 
that when once it 1s established. that the several steps as required under Onder 21, 
rule 54 (2), Civil Procedure Code, have been in fact taken a presumption can be 
made under section 114 of the Evidence Act astothe regularity of the steps 
proved to have been taken, and that the presumption does not come in 
however when there is no evidence that the act has been performed or 
when the evidence let ın does not warrant an inference of performance — Subra- 
maman Chettiar, In 1€*, states that the protection afforded by section 124 against 
disclosure of statements made by public officers in official confidence extends 
not only to communications by one official to another but also to communications 
made by private persons to a public officur in official confidence, and that before 
the privilege under that section can be claimed 1n respect of statements made by 
persons in an enquiry under Police Standing Order 145, the nature of the enquiry 
should first be determined and the statement of every witness considered individually 
to find out whether they were made ın official confidence <Antonyv.G S Naidu®, 
points out that the privilege in respect of professional communications between 
an Advocate and his client 1s intended only to protect the interest of the client in 
respect of any act of prosecution for any prior act or offence and the privilege 1s not 
intended to commit any offence, and hence a defamatory 1mputation about a person 
made ın the instructions to his Advocate will not be a privileged communication. 


LIMITATION. 


In Ramaswamy Iyer v Brahmayya & Co 9, it is made clear that the liability of a 
legal representative of a deceased director of company originates from and entirely 
depends upon the lability of the deceased, so much so, a representative would have 
all the defences that were open to the deceased and could rely upon any period of 
limitation which the deceased could have maintained, and the lability being that 
of the deceased, the representative could not rely upon any limitation which the 
deceased himself could not have urged. Hilal Press v. Sr $ §.S.C S. Devasthanam’, 
holds that though the question of excusing delay 1n. particular cases 1s 1n the discre- 
tion of the Court concerned, if the Court finds that there has been gross negiigence 
on the part of the litigant and gross delay which could nof be explained, 1t cannot 
exercise its discretion to condone the delay, and 1t would make no difference in 
principle if the suitor is an institution or corporated body or the Government. 
Kavert Chettiar v. Firm of P. A. $ Chetivar etc 9, expresses the view that where the delay 
in the presentation of the appeal was due to its having been wrongly presented in 
another forum dona fide and on advice of Counsel, if after excluding such time the 
appeal 1s within the period of limitation that would constitute sufficient cause within 
the meaning of section 5 of the Limitation Act. State of Madras v. Mohammad 
Szrajuddeen®, points out that, where under the rules the production of a copy of the 
judgment 1s dispensed with 1n a batch of appeals, still, the date of the judgment and 
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the time requisite for obtaining a copy of the decree should be the basis of the compu- 
tation of limitation with reference to each of the appeals, that the time for preferring 
an appeal should be calculated on the endorsements on the copies of the judgment 
produced 1n each of the appeals even 1f they are filed in a batch and 1n one of them 
alone such copies are produced. and in the 1est their production 1s dispensed with ; 
and that delay may be excused 1n such cases 1n the liberal exercise of the discretion 
of the Count  Pratapchand v. Lakshman Prasad Gupta!, decides that the word 
** prescribed ” both in section 14 and section 15 will include also cases of Jimitation 
prescribed by general statutes and 1s not confined only to those under Schedule I 
ofihe Act Seshadiz Iyengar G Sons v Doraiswamy Iyer? states that when an 
employee has taken a loan from his employer and as per the agreed terms of repay- 
ment has been crediting a part of his salary towards the loan 1n the books of account 
maintained by him for his employer and such entries are made in his own handwrit- 
ing, the entries will amount to “ payment ” within the meaning of section 20 (now 
section 19) and it 1s not necessary that the money should have first passed to the 
debtor -employce from the employer and thereafter physically paid by the employee 
before making the entry in the account WNetaj Bus 6? Lorry Service v Gurumurthy®, 
lays down that a suit for compensation for non-delivery of goods by a carrier through 
whom the goods were despatched would be governed by Article 31 (now Article 11) 
and time would begin to run after a reasonable period had elapsed on the expiry 
of which the delivery ought to have been made In Venkata Subba Rao v State of 
Andhra Pradesh3, the Supreme Court makes 1t clear that Article 62 (now Article 24) 
applies to suits for refund of surcharges or taxes illegally collected by the Govern- 
ment and not by Article 120 (now Article 113), that the former Article applies 
wheiever the dcfendant has received money which in justice and equity belong to 
the plaintiff under circumstances which in law, render the receipt of 1t a receipt 
by the defendant to the use of the plaintiff, that to attract Article 62 (now Article 
24.) 1t 15 not necessary that at the moment of the receipt the defendant should have 
actually intended to receive. the money for the use of the plaintiff ; that the Article 
would be inapplicable where the defendant occupies a fiduciary relationship towards 
the plaintiff, that 1n all cases where a more specific Article 1s applicable like Article 
g6—mıstake, Article 97—consideration which fails, etc Article 62 (now Article 24) 
would bc 1napplicab'e even if the claim could have been comprehended under the 
omnibus caption of “ money had and received ”, and that where the right to refund 
does not arisc immediately on receipt by the defendant but arises by reason of facts 
transpiring subsequently Article 62 (now Article 24) cannot apply for 1t proceeds on 
the basis that the plaintiff has a cause of action from the very moment of receipt. 
In Venkataraman 6? Co v State of Madias?, the Supreme Court holds that a suit for 
rcfund of'sales tax filed 1n the civil Courts within thrce years of the date of knowledge 
of the mistake which led to the payment would be within time under Article 96 
(now Article 59) — Gurbinder Singh v Lal Singh®, points out that in a suit to which 
Article 144 (now Article 65) 1s attracted the burden 1s on the defendant to establish 
that he was 1n adverse possession for 12 years before the date of suit, and for comput- 
ing this period he can avail of the adverse possession of any person or persons through 
whom he claims but not the adverse possession of independent trespassers. 
Venkatammal v Muthukrishna Naidu’, states that where the daughters of a Hindu 
female had been kept out of possession of stridhana property which they inherited 
under the pre-1956 Hindu law from their mother on her death for more than 12 
years by their brothers adversely to them, a suit for possession filed by the surviving 
daughters on the death of one of the daughters, the death occurring after all the 
daughters had been ousted for more than 12 years, would be barred by limitation 
not only 1n respect of their own shares but also in respect of the share which belonged 
to the deceased daughter Soodamana Pila: v Dirawam Pillar’, expresses the view 
that where a total stranger redeems the property subject to a usufructuray mortgage 
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and gets into possession thereof vvithout the consent of the mortgagor such possession 
will be adverse to the mortgagor and a suit for possession against such person will 
be governed by Article 144 (now Article 65) as it will not be a case of transfer by 
the mortgagee within the meaning of Article 134 [now Article 61 (5)] or a case 
of redemption of the mortgage as it had already been redeemed by the 
stranger. Sheik Ah v Sheik Mohamed! points out that Art 181 (row Art 137 1s the 
only Article that can apply to the execution of a foreign judgment under section 
44-A (1) of the Civil Procedure Code, that time would run from the date of filing 
a certified copy of the foreign decrce in the District Court in India, there being 
however no limitation for filing such certified copy, and that the law of limitation 
as contained ın the Limitation Act as a procedural law and as lex fort will apply 
independently of section 44-A (1) to the execution in India of a foreign judgment of 
a Supreme Court in a reciprocating territory. 


Civi. PROCEDURE CODE, 


In C Subbanna v. K. Subbanna?, the Supreme Court makes it clear that a pure 
question of law not dependent on the determination of any question of fact can be 
urged at any stage of a litigation even if 1t be ın the Court of last resort, that an 
appellant cannot at the hearing of an appeal claim a right to urge a new point 
not taken ın the grounds of appeal but can make a separate application for permis- 
sion to take up such a point, and that a direction. in a preluminary decree ordering 
an enquiry 1nto mesne profits up to the date of delivery of possession, merely because 
no appeal was preferred from the preliminary decree, cannot operate as res judicata 
for the simple reason that the direction 1s not based on any matter 1n controversy 
between the parties but 1s given in the exercise of the Court's discretionary power 
under Oider 21, rule 12 (c) and does not preclude the judgment-debtor from contend- 
ing at the time of passing the final decree that mesne profits cannot be awarded 
for a period exceeding three years from the date of the preliminary decree In 
Varthilingam Pillar Charities v. Vyayavall: Achi®, the Supreme Court states that a 
decision can operate as res judicata only 1f such decision was necessary for the purpose 
of the case ın which it was given Shanmughamv Angalammal‘, decides that an o1der 
passed on an application for execution of something not directed by the decree 
without specific notice to the yudgment-debtor of the relief prayed for will not operate 
as res judicata, and that, where a preliminary decrce 1n a mortgage suit had directed 
a sale of the hypotheca free from encumbrances but the decree-holder in execution 
of the decree sought for the sale of the hypotheca subject to encumbrances in favour 
of a third party and the prayer was granted, the order made by the Executing Court 
would not operate as res judicata against the judgment-debtor so as to preclude her 
from filing an application under section 47, Civil Procedure Code, to set aside the 
sale. Pushparaj v Sarasıvathı Ammal*, lays down that where a promissory note 
was executed within the territorial jurisdiction of a Court and the debt was guaran- 
teed outside the jurisdiction, a suit against the guarantor will he within the juris- 
diction of that Court since the guarantee has no existence apart from the debt based 
on the promissory note Shak Al v Shek Mohamed!, expresses the view that section 
44-A (1) of the Code 1s confined to the powers and manner of execution of foreign 
decrees and has nothing to do with the law of limitation; that the fiction created 
by the sub-section by the words “ as if 1t had been passed by the District Court”? 1s 
designed only to attract and apply to such execution by the District Court its own 
powers of execution and the manner of ıt in 1clation to 1ts decree and without 
reference to any question of limitetion , that the whole purpose of the fiction 1s to 
fix or determine the particular District Court in India to execute the decree or 
jadgment of the foreign Court; and that section 44-A (1) does not require the filing 
of a non-satısfactıon certificate as a condition for the District Court to assume 
urisdition. Padmavatht Ammal v. Maruthachalam Pillai, points out that since a 
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private purchase after an invalid attachment in execution of a decree would not 
be affected by section 64 the title of the private purchaser 1n such a case would be 

paramount and he would not be bound by the subsequent execution proceeding 

leading to the sale of the property in favour of the Court auction-partchaser, and 

section 47 can have no application to such a case. In G Veerayya v. N. $. 

Chow3hary!, the Supreme Court makes it clear that generally a new plea of fact nut 

set up in the plaint cannot be allowed to be raised for the first time in appeal. 

Muhammad Abdul Razack v. Syed Meera Ummal8, holds that the general rule 1s that 

an appellant cannot be allowed to raise 1n his memorandum of appeal a new ground 

or any objection which if 1t had been taken in the trial Court might have been cured 

by appropriate amendment or otherwise, that 1t is true that there are exceptions 

to the rule like question of law, question of limitation, ves judicata etc. which can be 

substantiated on the facts already on record, but a matter which though of law 

depends upon a question of fact for ıts determination cannot be raised for the first 

time in appeal. Subbarama Reddiar v. Saraswatht Ammal?, states that the High Court 
in second appeal arising from a suit for judicial separation has no jurisdiction to 
proceed into a question of fact and 1eassess the evidence and reach a different con- 
clusion even 1f1t is of the view that the finding is erroneous ; that unless there is some 
error of law or application of law to the facts of a fundamental character, any inter- 
ference in second appeal with the judgments of the Courts below will not be justi- 
fied ; and that the question whether any principle of law arises in second appeal can 
only be argued on the basis of facts as established by the record and accepted by 
the trial Court and the first appellate Court. Narayana Padayacht v. Sundaralingam?, 
status that a finding as to whether during the absence of a cultivating tenant his 
sons were ın fact cultivating the lands is one of fact and the finding cannot be disturbed 
in second appeal. JDhanapalan v — Assistant Collector, Dindigul?, decides that under 
section 26 (2) of the Land Acquisition Act, by 1eason of the Amendment in 1921, 
the awaxd of the Court on a reference under that Act has to be deemed to be a decree 
of the civil Court ; that all the consequences of a decree, unless expressly limited, 
will follow , and the award can if the circumstances warrant, be reviewd by thc 
Court under section 114 and Order 47 of the Code. Veerappa Thevar v. Kathaswamt 
Chethar8, holds that section 115 is available only when there is no appeal to the High 
Court and that 1f an appeal lies even by way of a second appeal the High Court 
could. not entertain a revision under that section. Jagannatha Prasad Gubia v Ranga- 
natha Konar?, decides that though a 1evision under section 115 1$ not incompetent 
against an order in which there is no appeal directly or indirectly, to the High 
Court, the High Court, would, rarely interfere when a regular appeal is provided 
for under the Code to a subordinate Court since to do so would mean bypassing 
a statutory provision for an appeal. Dhanapal Chetti w. Avsa Kannaah Cheih8, 
expresses the view that there is no scope fo: the admission of additional evidence 
and for the consideration of such evidence in a revision proceeding. Krishna- 
murtht Ayyar v Gowndaswami Pillai9, makes it clear that the exercise of any inherent 
power must be consistent with sound general principles of Iaw and. cannot override 
the rights of parties , that 1t 1s the birthnght of a man to claim that there shall be 
no trespass to his person unless provided by law ; and that there is no warrant 
in the procedure now obtaining in the civil Courts under the Code for an order for 
compulsory medical examination of a party against his wish. Srimathi Perwathayya 
v WNarasinga Rao!9 decides that, where a suit was properly filed but under the Madras 
Building Lease and Rent Control Act as amended by Act XI of 1964 the suit had 
to abate and the Madras Court Fees and Suits Valuation Act did not contemplate 
the refund of Court-fce ın such cases, the Court can issue, 1n the exercise of 1ts inherent 
power, a certificate of cancellation of the stamp and return the plaint to enable the 
party to apply to the Government for refund ex gratia. In Krishnamachari v. Dhana- 
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lakshm Ammal!, itis held that Order 1, rule ro (2) confers a very wide jurisdiction 
which ıt 1s neither feasible nor advisable to confine within the strait jacket of an 
inflexible formula , that the words “ all questions involved in the suit ? 1n the sub- 
rule are not restricted to questions between the parties to the litigation but will 
include questions between the parties to the suit and even third parties in proper 
cases ; and that a stranger, in whose favour 2n agrcement for sale of one of the pro- 
perties involved ın the suit for partition had bcen exccuted by a coparcener who had 
also receivcd a pait of the purchase money, may be impleaded as a proper party. 
Sanjeevt Devar v Mamcka Devar?, states that 1t is now well settled that a Court should 
adopt a libcial attitude in allowing amendment of pleadings unless the nature of 
the amendment is such as to alter the basis of the suit or introduce a new ground; 
and more so, 1n cases where the pleadings are drafted 1n an alien language with the 
accurate use of which the parties are not familiar , and that where, denying 1n sub- 
stance, thc execution of a promissory note the defendant stated 1n the written state- 
ment that he did. not consciously execute the note, an amendment of the statement 
to delete the word ‘consciously ? ought to be allowed as it only makes clear that 
the execution of the note 1s denied Lydia Margaret Santhanam v Damd Thamburaj?, 
holds that the test for allowing applications for amendment of plaints would be not 
merely whether a new cause of action 1s introduced but whether, 1f1t is allowed, the 
defence would be thereby ın any way prejudiced either by deprivation of a plea of 
limitation or any other plea , and that a new cause of action may well be allowed 
to be taken by way of an amendment provided it 1s an alternative plea and the 
defence 15 not preyudıccd in any way Subramania Cheitiar v Shanmugham*, points 
out that a 11ght to make a counter-claim 1s a statutory right and such aclaim 1$ 
not admissible in a case which 1s admittedly not within O1der 8, rule 6, and that 
unless the rules of procedure of the particular Court or Courts provide for counter- 
claims, the dcfendant has no unqualificd right to set up a plea which 1s essentially 
ın the nature of a counter-clam $ A Azoozkhan v D A O Southern Railway, 
makes it clear that Order 21, rule 4 1s a special provision to be applied where the 
transfer of a decrceis sought from the decreeing Court to a Court o1 Small Causes, 
that its provisions have also to be complied with by the Court which passed the decree 
before it proceeds to transfer the decrce for execution , that ıf the amount of the 
decree exceeds its pecumary value set down 1n Order 21, rule 4, the decreeing Court 
cannot either suo motu or on application by the decreeholder transfer the decree 
for exccution to the Court of Small Causes but 1t should trans‘er the decree to some 
other Court like the City Civil Court. Padmavatht Ammal v. Maruthachalam Pılla:" 
lays down that with reference to every one of the steps to be taken under Order 21, 
rule 54 (2) the language used 1s imperative , that the requirements of rule 54 (1) 
and 2 are mandatory and every one of the prescribed things must be done be'ore an 
attachment could be said to have been made for section 64 to come into operation 

Mohamed Mustafa Maracayar v. Udainacht Ammal", states that, in granting permission 
to the decree-holder to bid and set-off, the Court should act cautiously after due 
inquiry into all the attendant circumstances , and that, since 1t1s not a matte: of 
course but a discretion to be judiciously exercised, 1t 1s desirable that the order should 
specify the grounds on which the permission has been granted particularly where the 
objections thereto have been overruled — Uzhappaligal Munnanm v Ganesan® expresses 
the view that the term “irregularity ” in Order 21, rule 9o means “ not being in 
conformity with the law or any recognised rule", that the material irregularity 
complained of must be one on the part of the Court or 1ts officers and ıt should be 
shown that there has been a positive disregard of some positive provision of law relat- 
ing to execution , and that, where the judgment-debtor did not assist the Court in 
arriving at a proper valuation but allowed the sale to procced and actually the pro- 
perty was sold for a price higher than what was anticipated by the judgment-debtor, 
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it cannot be said that any substantialloss or injury could have occurred merely 
because the value stated 1n the sale proclamation was far lower than the price fetched 
in the sale — Vaidyalingam Pillar v. Chidambaram Pillars, holds that under Order 21, 
1ule 90, the applicant should prove material 1rregularity or fraud 1n the publication 
or conduct of thesale, thatthe mere fact that the property was worth much more 
than what 1t was sold for 1s no ground to set aside the sale, that where the judgment- 
debtor had notice at every stage of the execution proceedings and the application 
for reduction of the upset price but did not choose to oppose any of them, he cannot 
be heard to say after the sale 1s effected, that the price fetched was too low , and 
that, where at the time the proclamation of sale was settled the judgment-debtor 
did not raise any objcction to the description of the property therein and only wanted 
time to pay the decree amount allowing the sale however to be proceeded with, he 
cannot at a latcr stage be allowed to take advantage of any bona fide error 1n the 
description to attack the sale leavertht Nadipabha v Elavarihı Venkataraju?, states 
that Appellate Courts should be slow and cautious to exercise the powers under 
Order 23, rule 1 and permit a defeated plaintiff to withdraw his suit with liberty to 
institute a fresh suit and reagitate the matter over again, and that, when the defect, 
if any, could be cured by an amendment, the Court should not ordinarily permit 
the withdrawal of a suit with liberty to file a fresh suit Unnamala: Ammal v Rama- 
swami?, points out that the Court has power under Order 33 to declare pauperism 
ın respect of payment ol probate duty under section 57 of the Court Fees Act of 
1955 and the proviso to that section making an exception in the case of the Admı- 
nıstiator-General and enabling him to pay the probate duty at a time subsequent 
to the stage fixed by the Court makes no difference to the principle. Sathar v. 
Ser gabba Goundar,* holds that where the plaintiff who had filed a pauper suit died 
pending disposal of the same and his sons on their own application were added as 
legal representatives and plaintiffs the fact that the sons had means to pay Court 
fees would not be a ground for dispaupering them and directing them to pay Court 
fees , and that, where the parties come on record not 1n the place of the deceased 
but in their own capacity and continue the suit, 1t may make a. difference whether 
such parties as plairtiffs have the necessai1y means to pay Courtfees Vanchesan v. 
M/s Brahmayya & Co 5, expresses the view that the provisions of Order 45, rule 4, 
cannot directly apply to separate matters ın the same musfeasance application 


PENAL CODE. 


In Appu Naw v Earnest®, it is pointed out that every unlawful commitment to 
confinement will not by itself warrant the legal inference of malice, and that, m 
order to bring a case under section 220 of the Penal Code, it should be alleged and 
proved that the person ın office coriuptly ard maliciously confined a person wrong- 
fully Advocate-General v Amanullakhan", holds that the essential ingredients of an 
offence under section 228 are (a) intention, (2) 1nsult or interruption to a public 
servant and (c) the concerned servant sitting at that time 1n same stage of a judicial 
proceeding, and that if the averments go beyond that and scandalise the Court 
itself and turther impair the admunistration of justice they would amount to contempt 
of Court and not merely to an offence punishable under section 228 — Komaraswam: v. 
State8 expresses the view that from a comparison of the ingredients of the offences 
under sections 285 and 435 1t 1s clear that the actus reus for the offence under section 
285 would be established ın every case where the actus reus for an offence under 
section 435 is established, but the mens rea for the two offerces are different, that 
there could be a conviction under section 285 though the accused were charged 
only under section 435 having regard to the provisions contained in section 237, 
Criminal Procedure Code, and that if prejudice is likely to be caused by such a 
conviction there could be a re-trial Natarajan, In re? states that section 304-A 1s no 
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exception to the general principle of criminal jurispruderce that in regard to offences 
under the Code apart from special statutes which may embody special presump- 
tions the innocence of a person is to be assumed til the guilt is established , 

that there 1$ no presumption that a person should have driven a motor vehicle 
in a rash and negligent manner merely because there was an accident; that there 

could be no general presumption that the fact that the car leaves the road 1s evidence 

of 1ash and negligent driving, and that whether a person is guilty of rash and negli- 
gent driving 1s a question offact. Kuppuswamy, In re! makes 1t clear that for an offence 

under section 409 not only must there be an initial entrustment of goods but there 

should be a subsequent dishonest conversion of the goods to the use of the concerned. 
accused; that the bare fact of the dısappeaıance of certam goods with not an 10ta of 
evidence about the handling of those goods by the accused or their disposal by him 
18 not sufficient for the purpose; and that criminal liability cannot be bascd upon 

conjecture or probabilities Jawaharlal, In re?, takcs the view that, where an offence 

falls within the scope of section 16 (7) of the Pawnbrokers Act, 1943 ard section 409 

of the Penal Code, the offender can be proceeded against under both, and the 

Pawnbrokers Act does not in any way repeal or modify, the Penal Code to the extent 

to which that Act makes a specific provision for any offence Subrahmanian v. 

Mari?, decides that to constitute trespass under section 441 the entry upon the 

property should be with the intent to annoy, intimidate or insult, that the natwal 
consequence of the entry 1s likely to cause annoyance 1s rot sufficiert, and that where 

the accused entercd upon a piece of land in the honest belief that he had a right 

to enter the same for ciemating the body of a relation igrorirg the protest of the 
peison claiming to be 1n occupation as frivolous ard the accused was strengthened 

in his belief by a resolution of the Panchayat, thorgh incorrect, he is not guilty of 
an offence under tection 441 Thangavelu Chethaı v Ponnammal^, points out that 

describing an unmarried woman asthe concubine ef a particular person is per se 

defamatory unless the maker of the statement had reesonable bclıcf or the statement 
was made in good faith, that the burden of provirg that the accused comcs under 
any of the exceptions to section £00 is on him; and that filing a copy of the plaint 
in Court in which such a statement is made iş publication within the meaning of 
the section. 


N CRIMINAL PROCEDURE, CODE 

In ANagammal v Manz, it 15 held that under section 145 (1), Criminal Procedure 
Code, before promulgating a notification the Magistrate must be satisfied that a 
dispute likely to cause a breach of the peace exists corcerning property within his 
jurisdiction, and yn his order he should state the grour.ds of his being so satisfied; 
and that even where the Magistrate relics on the information laid by the police 
the order should show that the Magistrate had applied his judicial mind to the 
information and reached the conclusion that he should take action under section 
145 (1). Safdar Hussain v Abdul Rahim®, lays down that undei section 155 (2) 
where, oa the same set of facts, both a cogrusable and a non-cogrusable offence would 
appear to be involved the police investigatirg the cognisable offence can also investi- 
gate the non-cognisable offence and take action thereon, that the police may compe- 
tently file a report ın 1espect of the non-cognisable offence under section 200 (aa); 
and that under section 190 the Magistrate can take cognisance of even non-cognis- 
able offences upon report made in writing by a police officer without examınırg 
the officer on oath — Patiammal v Munuswamy", takes the view that admissions made 
to a police officer under section 162 duimg the course of an investigation into an 
offence will not be madmussible in a proceeding launched by the wife against 
her husband under section 488 of the Code Raja Goundan, In re8, points out that 
section 202 does not contemplate the dismissal of a part of the complaint and holding 
an enquiry about the truth of the remaining part; that a dismissal of a complaint 
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can be made only under section 203 and that it is improper to dismiss a complaint 
even in part when the enquiry under section 202 is still pending. Swanesan v. 
Subbiah!, lays down that a Magistrate should assess the evidence in the case at every 
stage when he has to pass an order, though the nature of the assessment should 
necessarily vary on account of the presence or absence of the accused and other 
cu cumstances; that at the stage of enquiry under section 203, though no doubt the 
evidence of the complamant and his witnesses is not tested by cross-examination, 
the averments 1n the complaint and the evidence can certainly be assessed to find 
out whether there are material contradictions or 1mprobabilities which would bear 
on the truth or falsity of the case, and that under section 203 the Court has jurisdic- 
tion to dismiss a complaint if on a consideration of the complaint and the evidence 
1t feels that there 1s not sufficient evidence to put the accused on trial. Appu Nair v. 
Earnest?, states that 1t is open to a Magistrate to invoke section 347 (1) and commit 
the accused to the Court of Session at any stage of the proceedings if he thinks that 
the case 1s one which ought to be tried by the Court ot Session Chinnappa, In re 
makes it clear that section 337 (1) expressly authorises a First Class Magistrate to 
tender pardon to any person ın order to get a full and true disclosures of circumstances 
within the knowledge of such person relative to the offence under investigation, 
that an order tendering pardon to a person on the basis of a statement made by him 
relating to the offence before another Magistrate under section 164 will be in compli- 
ance with the statutory requirements; that there is nothing in the Code which 
compels a Magistrate tendering pardon to examine the person again in full and 
record his confessional statement again when he is satisfied that such person has 
already «made a true and full disclosure of the circumstances, and that normally 
the High Court will not interfere with the exercise of the power of tendering pardon 
by the lower Court Raja Goundan In re*, points out that the principle of autre fois 
acquit enacted 1n section 403 has been held applicable to cases of statutory acquittal 
under sections 247, 248, 345 and 494 of the Code, that where a complaint has 
been dismissed even at the stage of an enquiry under section 202 and the stage of 
issue of process to the accused has not been reached it cannot be said that such a 
dismissal will be a bar to a fresh trial of the accused within the meaning of section 
403  Samidura: v. Thangavelu Udayar5, takes the view that section 407 (2) conferring 
a power on the District Magistrate to transfer appeals to a Magistrate of the First 
Class subordinate to him cannot give Jurisdiction to the Sub-Divisional Magistrate 
to deal with an appeal under section 476-B. Palaniswumy Gounder v. Jataraja 
Gounder®, states that section 422 does not contemplate any notice to the complainant 
in an appeal by the accused against his conviction, and strictly speaking 1t would be 
perfectly legal to order notice only to the Public Prosecutor, but where an order 
io compensation has been made in favour of the complainant principles of natural 
Justice requne that notice should go to the complainant, and that it 1s desirable 
that the appellate Courts should see that the notice ordeicd to the complainants 
ın Such cases are served or at least reasonable attempts are made to serve them before 
disposing of the appeals Mohamed Ah v Ramdas’, lays down that under section 
439 the High Court can as a Court of revision exercise any of the powers conferred 
on a Court of appeal under sections 423, 426, 428 etc , that under section 423 (1) 
(d) an appellate Court may make any amendment or any consequential or incidental 
order that may be just or proper, that where an order section 522 1s made for the 
delivery of an immovable propeity to the complainant after the conviction of an 
accused is set aside in revision, the incidental or consequential orders would be 
those which follow as a matter of course, being necessary complements to the main 
order, that the High Court has also inherent power under section 561-A to make 
such orders as may be necessary to give effect to any order passed under the Code 
or to prevent abuse of process of any Court or to secure the ends of justice , and that 
an order passed under section 522 1s revisable — Govendaswam Mudahar v Muthu- 
lakshmt Ammal8, holds that there 1s nothing in section 488 to bar the remedy under 
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it because of the existence of a civil Court decree for maintenance; that if there is a 
finding by the civil Court as to the status of the parties that there was no relation- 
ship of husband and wife between the parties 1t would obviously bar the criminal 
Court from entertaining a petition under section 488; but if a decree for maintenance 
passed by a civil Court 1s unexecutable or unrealisable for ary reason, as for instance, 
where 1t 1s found that the defendant has no means to pay or has become an insolvent 
the only remedy for the decree-holder 1s to resort to section 488  Amrthammal v. 
Marımulhu", decides that the word ‘ child’ in the context of section 488 connotes an 
idea of infancy and means a minor whether under the Indian Majority Act or the 
Court of Wards Act or the Guardians and Wards Act, and it cannot include a 
person of whatever age who 1s unable to maintain himself or herself merely because 
he is a child of his father. 'ZAankachalam Pillai v. Dakshayani Ammal?, lays down 
that before an order for maintenance under section 488 made in favour of a wife 
could be cancelled 1t should be established that she was leading a life of continued 
adulterous conduct and that a single lapse from virtue cannot amount to living 
in adultery. Sakuntala v. Thirumalayya? points out that the forum for the institution 
of suits under section 488 by a wife against her husband is the Court of the Magistrate 
having local jurisdiction over the local area where the respondent resides or last 
resided with his wife. Phillip Ulrich v. Chellam Sanyası1, decides that where an 
order was passed under section 516-A 1n respect of property alleged to be concerned 
in a case of theft directing 1t to be handed over to the accused on his executing a 
bond stipulating that the bond would be cancelled if the charge-sheet was not filed 
within a certain date, and the bond got cancelled by reason of the time fixed under 
ıt, the Court can still order in a case filed against him subsequently that thé accused 
should produce those properties if- they still remained with him Thangaswamt 
Pillat v. State®, takes the view that, where 1t1s clear that a pledgor had no title at 
all to pledge the goods and the property had been obtamed by him by unlawful 
means and the pawnbroker had not taken any precaution to fortify his posit.on by 
necessary enquiries about the antecedents of the pledgor and where he got the jewel 
from and so on, 1t will be a proper exercise of discretion for the criminal Court to 
direct, after the conclusion of the trial of the accused, the return of the goods to the 
real owner who had been deprived of it by unlawful means. 
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Whll—Gonstruction—JDisposition in favour of a person—Beneficiary if takes as a persona designata or 
by reason of his fulfilling certain legal status—Determinatin of — Test 

The question whether a disposition of properties contained 1n a will in favour of a person 18 as 
a persona designata or by reason of the beneficiary fulfilling a particular legal status 1s really one of 
intention of the testator which must be ascertamed from the language of the various clauses of the 
will and the surrounding circumstances of the execution of the will. 

Where by his will a testator provided, ‘‘ my wife (defendant) should take the 2nd son of my 
elder brother (plaintiff) in adoption .. and after he passes his minority she should deliver? 
the properties specified mn the will to the plaintiff, 

Held, the intention of the testator, reading the will as a whole, was that the plaintiff should take 
the properties as an adopted son and therefore, the gift made to the plaintiff was conditional on hiş 
bemg adopted. There was no intention to give the property irrespective of the adoption 


Appeal from the Judgment and Decree dated the 16th December, 1958, of 
the Andhra Pradesh High Court in Appeal Suit No 284 of 1954. 

M. A. Narasayya Chaudhury, I. Shwamurthy and K. R. Sharma, Advocates, for 
Appellant. 

W.S Balngay, Senior Advocate, E. Udayarainam, Advocate, with him, for 
Respondent. 


The Judgment of the Court was delivered by 


Ramaswami, }.—This appeal is brought on behalf of the defendant against 
the judgment and decree of the High Court of Andhra Pradesh dated 16th December, 
1958, in AS No. 284 of 1954 whereby it reversed the judgment and decree of the 
Court of Subordinate Judge, Vyayawada in OS No 171 of 1950 


In the suit which is the subject-matter cf this appeal the plaintiff alleged that 
he was duly adopted by the defendant—the widow of Lakshmayya—and therefxre 
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entitled to properties mentioned in Schedules A and B of the plamt The plaintiff 
also asserted that, apart from his right as an adopted son, he was ertuled to the 
properties claimed as a persona designata under the will dated 30th November, 1946— 
Exhikit B-1 executed by Lakshmayya. "The suit was contested by the defendant 
who alleged that the plaintiff was not adopted as the son of Lakshmayye. The 
trial Court rejected the case of the plaintiff that he was adopted by the widow after 
the death of Lakshmayya ‘The trial Court further held that the plaintiff was not 
entitled to any rights under the will as a persona designata. ‘The trial Court accord- 
ingly dismissed the suit On appeal by the plaintiff the High Court confirmed the 
finding that no adoption had been made It, however, held on the construction 
of the will that the plaintiff was entitled to the properties claimed as a persona designata 
The High Court allowed the appeal and granted a decree to the plaintiff for posses- 
sion of the properties subject to ce1tain incidental directions given in the decree. 


The question presented for determination in this appeal is whether the High 
Court was right ın holding that upon a tiue construction of the will—Exhibit B-1 
there was a gift of the properues tc the plaintiff as a persona designata. 


It 15 necessary, at this stage, to set out the material provisions of the will — 
Exhibit B-1 executed by Lakshmayya .— 


€ I have no male or female issue, I have wife, by name Sivapanchakshari, mother by name 
Basavamma, and elder brother by name Somaiah For the last 10 days I am suffering from a disease 
akin to paralysis and fearmg that I may not survive, I make the following settlement as set down 
below to take place after my life : 





4. G. 

Land called Mallukunta əd 1—60 
Out of Raksh kunta ( ” ) vadde land 2 1—25 
Qut of Maddurivari land ES 1—05 
Out of pooravarnamvari land və 2—60 
TOTAL  .. 6—50 





Six acres and (50 fifty cents ser: wet land) 10 cents in Kolli Chinna Bapaiah’s (back) yard, and 
300 yards of house-site towards the west of my house (belonging to my mother-in-law) with a tiled 
house thereon, have been settled upon my wife to enjoy as she hikes with all nghts of gift, mortgages 
exchange, Sale, etc. 

2 Southern side garden 80 cents (egihty cents of seri wet land) has been settled upon my mother 
Basavamma to enjoy with all rights of gift, mortgage, exchange, sale, etc. 


3. It has been settled that my wife should take, the 2nd son of my elder brother, Yalamanchılı 
Somaiah, in adoption, celebrate his marriage, eic , and after he passes his minority she should deliver 
possession of my other movable and immovable properties that I have and described here below. 
During the life-time of my wife, if the adopted son and she live together without any trouble, (she) 
1s to live in my house, and if there is disagreement between the adopted son and my wife, (she) 1s to 
live in a room of my house. 


My wife has been given power over my minor (son's) property, to collect debts due to me and 
to discharge debts due by me.". - 
The testator then mentioned two items of debts due to him. He there- 
after enumerated the debts due by him which aggregated to Rs 15,803, A des- 
cription of the land 1s also given. : 


The question snvolved in this appeal is whether the disposition of the properties 
to the plaintiff is as a persona designata or by reason of his fulfilling a particular legal 
status namely, the adopted son of the testator. The quesiion in such a case is 
really one of intention of the testator which must be ascertained. from the language 
of the various clauses of the will and the suriounding circumstances of the execution 
of the wall. As pointed out by the Judicial Committee in Fanindra Deb Raikat v. 
Rujeswar Dass}, : 

“ "The distinction between what is description only and what is the reason or motive of a gift or 
bequest may often be very fine, but it 1s a distinction which must be drawn from a consideration of the 
language and the surrounding circumstances ? 
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In the present case we ate sausfied, on reading the various clauses of the will, that 
there 1s no gift to he plaintiff and there was only a direction to the defendənt to 
adopt the plantiff as the son of Lakshmayya and the intention of the testator was 
that the plaintiff should take as an adopted son aud, therefore, the gift made to the 
plaintiff was conditional on his being edoptcd The reason 1s that there are no 
direct words of disposition in favour of the plaintiff In this connection the language 
of clause 3 of the will 1s m contrast with that of clauses 1 and 2 where words of dis- 
position are used with regard to the g.fis made to the widow—Shivapanchakshari 
and to the mothe: of the testator—Basavamma Clause 3 of the will does not con- 
tain any expression of devise of the property »u favour of the plaintiff Clause 3 only 
contains a direction that the wife of the testato: should take the plaintiff in adoption, 
celebrate Pis marriage «tc and “ after he passes his minority she should deliver 
possession of my other movable and immovable properties to him.” It 1s manifest 
that in the present case there ss. a direction to the widow to adopt and the gift to the 
plaintiff is on the condition of his being adopted It appears to us, upon reading 
the will as a whole, that the testator had no intention to give the property to the 
plaintiff irrespective of thc adoption to be made by the widow in accordance with 
the direction On behalf of the responder t reference was made to the decision of 
the Judicial Committee in Nidhoomont Debya v Saroda Pershad Mookerjee?, in which it 
was held that there was a gift of his propeity by the testator to a designated person 
(the words being “ 1 declare that I give my property to Koibullo whom I have 
adopted ”), and this gift was not dependent on the performance of certain cere- 
monies by his widows The pu.inciple of the decision is not applicable to the present 
case where the language of the testamentary instrument is materially different, 
We think the present case 1s similar to that of Fanindra Deb Ratkat v. Rageswar Dass? 
where the Judicial Committee held on a tiue construction of the ongikai-patra by 
which the deceased purported to give his propeity to the 1espondent by virtue of his 
being the adopted son, that the gift did not take effect inasmuch as the adoption was 
invalid. At page 89 of the Report the Judicial Committee observed : 

“ They think the question 1s whether the mention of him as an adopted son 1s merely descriptive 
of the person to take under the gift, or whether the assumed fact of his adoption 1s not the reason and 
motive of the gift, and indeed a condition ofit The words are,— I authorize you by this angikar- 
patra to offer oblations of water and pinda to me and my ancestors after my death, by virtue of your 
being my adopted son Moreover, you shall become the proprietor of all the moveable and 1mmovea- 
ble properties which I own and which I may leave behind , you shall become entitled to my dena- 
pawna (debts and dues), and you and your sons and grandsons shall enjoy them agreeably to the 


customs of the family’ He 1s to make the offerings by virtue of bemg an adopted son, and 'more- 
over ” he is to become the proprietor This 1s to be the consequence of the adoption ". 


Fer the reasons expressed we hold that the High Court wasin errcr in interpre- 
ing the will cf Lakshmayya as a gift of the properties made to the plaintiff as a persona 
designata We are, therefore, of the opinion that the plaintiff 1s not entitled to the 
properties on the basis of the will executed by Lakshmavya and the suit of the plain- 
tiff should be dismissed This appeal is accordingly allowed with costs. 


V.K. Appeal allowed 
|. (1876) L.R 3 IA 253 2 (1884) LR 12 LA 72, 
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Atyam Veerraju and others .. Appellants* 
y. 
Pechetti Venkanna and others .. Respondents. 


Landlord and tenant—Tenansy granted by a written instrument or a tenancy whose origin is not known— 
Question whether the tenancy rs permanent—Determination of—Relevant factors. 


Rindu law—Relrgtous endowment—Lease of lands belonging to detty—Tenancy if intended to be bermanent— 
Gonsderations—Tenant deliberately withholding the Sanad by which the tenancy was created —Presumption. 


Evidence Act (I of 1872), sechon 116—Lzmitation Act (IX of 1908), section 28 and Article 144—-Tenancy 
from year to year of lands belonging to a Hindu deity granted by «ts manager—If terminates with the expiry of 
office of such manager— Tenant sf can, during continuance of the tenancy, acquire absolute title or permanent right 
of occupancy by prescription 

Limitation Act (IX of 1908), Articles 134-B and 139—Scope and applicability of Article 134-B-—Lease 
from year to year of lands belonging to a Hindu deity lawfully granted by its manoger—Succeeding manager 
terminating tenancy and filing suit for recovery of the lands—Sutt if governed by Article 134-B or 139. 


Where a tenancy 1s granted by an instrument in writing, the question whether the tenancy is 
permanent 1s a matter of construction, having regard to the terms of the deed, and where the language 
of the deed 1s ambiguous, having regard also to the object of the lease, the circumstances under which 
it was granted and the subsequent conduct of the parties İf the origin of the tenancy 1s not known, 
the tenant may lead circumstantial evidence to establish his permanent right of occupancy The 
evidence of long possession coupled with other circumstances such as uniform payment of rent, 
construction of permanent structures, successive devolutions of property by transfer and inheritance 
may lead to the inference that the tenancy 1s permanent The Court may refuse to draw this inference 
of permanent tenancy at a fixed rent where the demised land belongs to a Hindu religious endowment, 
for the manger of the endowment has no power to grant such a lease in the absence of legal necessity 
and the Court will not presume a breach of duty on his part. But the disability of the manager to 
grant a permanent lease at a fixed rent 1s not absolute , he may grant such a lease for legal necessity. 
If by the production of the original grant or by other cogent evidence the tenant establishes the grant 
of a permanent lease and the validity of the lease comes in question after along lapse of time when 
direct evidence of the circumstances under which the grant was made is no longer available, the 
Court will make every presumption 1n favour of its validity and may assume that the grant was 
made for necessity 


- 


In the instant case the origin of the tenancy of lands belonging to a deity is known. The tenancy 
was granted by a sanad Whether or not a permanent tenancy was granted 1$ a question of construc- 
tion of the Sanad Only the Sanad could show what interest was granted by it. The tenants have 
deliberately withheld the Sanad Therefore every presumtion should be made against them to their 
disadvantage consistent with facts It must therefore be held that the document 1f produced would 
have shown that the tenancy ıs not permanent Under the circumstances of the case, it must also be 
held that the Sanad granted a lease of the suit lands belonging to the deity from year to year ın con- 
sideration of the tenant rendering one-fourth seer of gingelly oil every day to the temple 


The manager of a temple or a Hindu deity has no authority to grant a permanent lease of the agri- 
cultural lands belonging to the temple or deity without legal necessity and if he grants such a lease it 
would endure for the term of his office only But he has’ ample power, in the course of management, 
to grant a lease from year to year Hence in the case of a lease from year to year of agricultural lands 
belonging to a temple, granted by its manager, the lease would not terminate with the expiry of the 
office of such manager or the succeeding managers It will continue of its. own force until duly 
terminated by a succeeding manager ‘The possession by the tenant during the continuance of such 
a lease, even beyond the hfe-time of the manager granting the lease, cannot be adverse to the temple, 
Having regard to section 116 of the Evidence Act (I of 1872), düring the continuance of the tenancy 


a tenant will not be permitted to deny the title of the deity at the beginning of the tenancy It 1s also 
well settled that during the continuance of the tenancy, the tenant cannot acquire by prescription a 
—————— M v —— Pa ÀÓÁ B HÓ—— M — HQ 
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permanent right of occupancy in derogation of the landlord's title by mere assertion of such a right 
to the knowledge of the landlord Thus, a tenant from year to year of lands belonging to a deity, 
cannot by an adverse notice, during the continuance of his tenancy, acquire absolute title to the 
lands under section 28 read with Article 144 of the Limitation Act (IX of 1908), nor could he by 
such notice convert his tenancy into a permanent one 


The transfer contemplated by Article 134-B of the Limitation Act (IX of 1908) 1s an illegal or 
unauthorised transfer by a previous manager Article 134-B does not apply to a suit for recovery of 
a property, where the property has been lawfully transferred by a previous manager, and the transfer 
remains effective after his death resignation or removal Thus, where a lease of lands belonging to 
a temple granted by its manager 1s lawful and binding. on the temple even beyond his life-time, a suit 
for recovery of the lands by a succeeding manager after duly terminating the lease by a notice, would 
not be governed by Article 134-B Such a suit 1s one by a landlord to recover possession from a 
tenant and would be governed by Article 139 of the Limitation Act (IX of 1908) 


Appeal by Special Leave fiom the Judgment and Decree dated the 24th 
March, 1960, of the Andhra Pradesh High Court in Appeal Suit No. 198 of 1957. 


4. V. Viswanatha Sastri, Senior Advocate (K. Mangacharı and T. V. R. Tatachan , 
Advocates, with him), for Appellants. 


A. Ranganadham Chetty, Senior Advocate (T. Satyanarayana, Advocate, with 
him), for Respondents. 


The Judgment of the Court was delivered by 


Bachawat, 7 —This appeal arises out of a suit instituted by Atyam Veerraju 
as trustee of Sri Janardhana Swami Varu of Penugonda, a Hindu deity, against 
Nuli Subba Rao and Pechetti Venkanna for recovery of possession of agricultural 
Inam lands, R. S. No. 153/3, 2 acres, 38 cents and R. S. No. 167, 4 acres, 36 cents, 
55: 6 acres, 74 cents in Cherukuvada Village, West Godavari District, Andhra 

radesh. 


The case made in the plaint is as follows The suit lands belong to 
Sri Janardhana Swami Varu İn 1851, one Ponnuri Anandu, the then Archaka and 
de facto trustee of the temple, arranged with Nuli Peda Narasimhulu, the great 
grandfather of the first defendant, that the latter would supply one-fourth seer of 
gingelly oil every day to the temple and instead of receiving the price of the oil 
would enjoy the income of the lands. The arrangement was reduced into writing. 
The first defendant and his predecessors have been 1n. possession of the lands under 
this arrangement. The arrangement did not amount to an alienation ; ıt gave 
only a licence to receive the 1ncome and appropriate 1t towards the price of the oil. 
Even if the arrangement amounted to a lease, the plaintiff has a right to put an end 
to it and to recover the lands. The arrangement was put an end to by notices dated 
6th December, 1948 and gist August, 1949 issued by the plaintiff's Advocate to 
the first defendant. The second defendant 1s a lessee of the suit lands under the 
first defendant. 


The defence is as follows The plaintiff 1s not the trustee of the deity and has 
no right to sue on its behalf. There was no arrangement as alleged 1n the plaint. 
The first defendant 1s entitled to the suit lands subject only to the burden of supplying 
one-fourth seer of gingelly o1l every day to the temple out of1tsincome. In 1851, 
there was an arrangement between Peda Narasimhulu, the great grandfather of 
the fist defendant and Ponnurı Anandu, the then Archaka of the temple that 
Peda Narasimhulu would provide one-fourth seer of gingelly oil every day to the 
temple out of the income of the suit land. This arrangement was reduced into 
writing. When this arrangement was made in 1851, Peda Narasimhulu was the 
owner in possession of the lands. Assuming that he got possession of the lands 
under the arrangement, Ponnurı Anandu and not the deity was the owner. 
Assuming that the lands belonged to the deity, the arrangement amounted to a 
transfer for valuable consideration of a permanent right for possession and enjoy- 
ment of the lands in favour of Peda Narasmhulu and his successors-in-interest, 
reserving for the deity only the right to the supply of the oil. The arrangement 1s 
binding on the deity. In any event, Peda Narasimhulu and his succesşorş-in-interest 
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have been in uninterrupted possession and enjoyment of the lands for over a century 
and have acquired title to the lands by adverse possession subject only to the burden 
of supplying the oil. "The sut filed a century after the death or termination of office 
of Ponnun Anandu is barred by time Pending the suit, the first defendant died, 
and his legal representatives, the third and fourth defendants, were substituted in 
his place. 

The Subordinate Judge, Eluru negatived the defence contention that the plaintiff 
is not the trustee of the temple, and this contention 1s no longer pressed He fcund 
that (1) the suit lands belong to the deity, (2) the arrangement of 1851 amounted 
to a permanent lease of the lands by the then Archaka and de facto trustee of the 
temple to Peda Narasimhulu, on condition of his supplying one-fourth seer of 
gingelly oil every day to the temple, and (3) the first defendant and his predecessors- 
in-interest have acquired title to the lands by adverse possession burdened with 
this condition. On these findings, he dismissed the suit This decree was confirmed 
by the High Court on appeal. Without expressing any opinion on the first two 
questions, the High Court agreed with the finding of the trial Court on the question 
of adverse possession. The plaintiff and two other persons now appeal to this 
Court by Special Leave. 

In thus appeal, the following questions arise, (1) Is the deity the owner of the 
suit lands? (2) If so, what rights were acquired by Peda Narasımhulu under the 
arrangement of 1851? and (3) Have Peda Narasimhulu and his successors-in-interest 
acquired title to the lands by adverse possession subject to the burden of supplying 
one-fourth seer of gingelly oil every day to the deity ? 

In support of their respective cases, both parties rely on documentary evidence. 
The documents filed by the plaintiff disclose that 1n all public records of the village 
of Cherukuvada, the deity is shown as the 1namdar of the suit lands. The Inam 
Fair Register of Cherukuvada Village (Exhibit A-4) shows that since fasli 1203 
corresponding to 1795 one Subnivas Raghon Pantulu was the inamdar and in 
1835, he sold the suit lands to one Murari Venkatarao, who, 1n his turn, sold the 
lands in 1851 to Penugonda Sri Janardhana Swami Varu for Rs. 120 By an order 
of the Inam Commissioner dated 27th October, 1859, the title of the deity as inamdar 
of the suit lands was confirmed and Title Deed No. 469 was issued to the deity. 
In the Re-settlement Register of the village prepared ın 1932 (Exhbit A-6 also, 
the deity 1s shown as the inamdar. In the Inam “B” Register for the village for 
fasli 1342 corresponding to 1934, the suit lands are described as Devadavam, the 
deity 1s shown as the inamdar and the occupation is shown as religicus for the purpose 
of Deeparadhana in temple These records do not show that Peda Narasimhulu or 
his successors-in-interest had any interest in the suit lands. By an order dated 
26th October, 1931, the Hindu Religious Endowments Board, Madras framed a 
scheme for the temple under sections 18 and 57 of the Madras Hindu Religious 
Endowments Act (II of 1927), in the presence of Nul | Subba Rao, the then 
Successor-in-ınterest of Peda Narasimhulu. In the schedule to the scheme, the 
suit lands are shown to be the property of the deity in the possession and enjoyment 
of Nuli Subba Rao. Subject to certain modifications, which are not material for 
the purpose of this suit, the scheme was confirmed by a decree of the District Judge, 
West Godavari on 4th December, 1937, 1n O.S. No. go of 1939. 

The documents disclosed by the defendants show that since 1851 Nuli Peda 
Narasimhulu, his son, Subbarayudu, his grandsons, Sriramulu and Narasimhulu, 
and his great grandson, Nuli Subba Rao, possessed and enjoyed the suit lands. 
Exhibit B-1 dated 19th October, 1895, shows a mortgage and lease for six years by 
Sriramulu and Narasimhulu, Exhibit B-2, dated 7th April, 1902, discloses a mort- 
gage and lease by Sriramulu, Exhibits B-3, B-4, B-5 and B-6 show a mortgage and 
lease for five years by Sriramulu on 1st March, 1910, and Exhibit B-7, dated 1oth 
March, 1938, and Exhibit B-8, dated 19th August, 1942, are leases of the suit lands for 
five years and eight years executed by Subba Rao. These documents and particularly 
Exhibits B-ş, B-4 and B-5 recited that the lands were entered in the name of the 
deity in the village accounts of Cherukuvada and from generation to generation 
were in the possession and enjoyment of the family of Peda Narasimhulu who got 
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them under the Sanad dated roth November, 1851, for purposes of Nanda Deepam 
(evening lighting) ofthe deity. It:snotshown that these documents and the recitals 
in them were brought to the notice of the temple authorities. These unilateral 
declarations cannot affect the title of the deity. Moreover, these documents contain 
admissions that the lands were entered 1n the village accounis 1n the name of the 
deity. By a notice dated 16th June, 1929, the Hindu Religious Endowments 
Board demanded from Nul Subba Rao annual contribution for the expenses of 
the temple. By hisreply dated 25th October, 1929, Nuli Subba Rao denied liability 
for the payment of the contribution and alleged that the lands were granted to his 
great grandfather, Peda Narasimhulu, by Ponnurı Anandu under the Sanad dated 
roth November, 1851, subject to the condition of supplying one-fourth seer of oil 
every day to the deity, and under the terms of the Sanad, the lands passed to Peda 
Narasimhulu and the deity 1s entitled to get only the oil and to no other mght. But 
soon thereafter on notice to Nul: Subba Rao, the Board framed the scheme dated 
26th October, 1931, declaring the lands to be the properties of the temple. The 
documents produced by the defendants do not displace the entries in the Inam 
Fair Register, the Inam ' B' Register and the Re-survey and Re-settlement Register, 
which show that the suit lands are Devadayam, the deity 1s the registered 1namdar and 
the pattas were issued to the deity. We are satisfied that the deity is the owner of 
the lands. We reject the claim of the defendants that in 1851 either Peda 
Narasimhulu or Ponnur: Anandu was the owner. 

We also reject the claim of the defendants that by the Sanad dated roth 
November, 1851, the lands were conveyed to Peda Narasimhulu subject to the 
burden of supplying oil for evening lighting purposes. Had the properties been 
conveyed by the Sanad to Peda Narasimhulu, he and his successors would have 
been entered ın the village accounts as the mamdars and the pattas in respect of 
the suit lands would have been issued to them. But all along, the deity is shown as 
the registered inamdar and the relevant pattas were issued to the deity and not to 
Peda Narasimhulu or his successors. In spite of a noüce served by the plaintiff, 
the legal representatives of Nuli Subba Rao did not produce the Sanad We are 
unable to accept their explanation that they are not 1n possession of the Sanad. 
They have produced other ancient documents. A perusal of Exhibits B-3 to B-7, 
A-g and the written statement shows that up to the date of the filing of the written 
statement the Sanad was 1n the possession of the successors of Peda Narasimhulu. 
We are satisfied that the legal representatives of Nuli Subba Rao are still 1n possession 
of the Sanad and that they have deliberately with held it. 

We must now examune the claim of the defendants that under the Sanad dated 
roth November, 1851, Peda Narasimhulu and his successors-1n-1nterest acquired a 
nght of permanent tenancy. ‘The onusis upon the defendants to establish this claim. 
Where the tenancy 1s granted by an instrument 1n writting, the question whether the 
tenancy is permanent 1s a matter of construction, having regard to the terms of the 
deed, and where the language of the deed 1s ambiguous, having regard also to the 
object of the lease, the circumstances unde: which it was granted and the subsequent 
conduct of the parties ; for an instance, sce Swayogeswara Cotton Press, Deoangere v. 
M. Panchaksharappat. Ifthe origin of the tenancy is not known, the tenant may lead 
circumstantial evidence to establish his permanent right of occupancy. The evi- 
dence of long possession coupled with other circumstances such as umform pay- 
ment of rent, construction of permanent structures, successive devolutions of property 
by transfer and inheritance may lead to the inference that the tenancy 1s permanent, 
see Bejoy Gopal Mukhery v. Praiul Chandra Ghose?. The Court may refuse to draw 
this inference of a permanent tenancy at a fixed rent where the demised land belongs 
to a Hindu religious endowment, for the manager of the endowment has no power 
to grant such a lease 1n the absence of legal necessity, and the Court will not presume 
a breach of duty on his part. See AMaharanee Shibissouree Debia v. Mothooranath 
Acharjoo*®, Naina Pillar Marakayar v. Ramanathan Ghettiar3. But the disability of the 


1 (1962) 2S.CJ 85 (1962) 3 SGR 876. 3. (1869) 13 M.IA 270, 275 
AIR 1962 SC 413 4 (1923) LR sr IA 83, 96-98 : (1923) 
2 (1953) SCJ 195.(1953 SOR. 980. ILR.47 Mad. 337 : 46 MLJ. 546. 
A.LR. 1953 S.Q. 153. 
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manager to grant a permanent lease at a fixed rent is not absolute ; he may grant such 
a lease for legal necessity. If by the production of the original grant or by other 
cogent evidence the tenant establishes the grant of a permanent lease by him and 
the validity of the lease comes 1n question after a long lapse of time when direct 
evidence of the circumstances under which the grant was made 1s no longer available, 
the Court will make every presumption 1n favour of 1ts validity and may assume that 
the grant was made for necessity see Bawa Sitaram v. Kasturbbha: Mambhai!. This 
case was followed ın Mahammad Mazaffar-Al-Musan v. Tabeda Khatun3, where similar 
principles were applied to the case of a Muslim religious endowment. 


Now, consider the facts of the present case. The defendants proved that Peda 
Narasimhulu and his successors-in-interest for four generations have been in conti- 
nuous and uninterrupted possession of the suit lands for over a century since 1851. 
They supplied to the temple one-fourth seer of gingelly o1l every day for the evening 
lighting of the temple during all these years. In 1851, the lands were dry, fetching 
very little income, and ıt 1s possible that one-fourth seer of gingelly oil daily was 
then a reasonable rent. Subsequently, the lands were converted into wet lands, 
and they are now fetching a large income. In spite of the increase in land and the 
letting value, the temple authorities made no attempt to raise the rent of the lands or 
to evict the tenants. From time to time, the tenants created mortgages and leases 
of the suit lands for short periods. Had the origin of the tenancy been not known, 
we could from the facts fairly draw the inference that the tenancy was permanent. 
Having regard to the long lapse of time, we might even have presumed that the 
permanent tenancy was granted for legal necessity. But ın this case, the origin 
of the tenancy is known. The tenancy was granted by the Sanad dated roth 
November, 1851. Whether or not a permanent tenancy was granted 1s a question 
of construction of the Sanad. Only the Sanad could show what interest was granted 
by it. The most striking feature of this case and the thing which tilts the scales 
against the defendants is the non-production of this Sanad The defendants have 
deliberately withheld this document. We should, therefore, make every presump- 
tion against them to their disadvantage consistent with the facts. We hold that the 
document, if produced, would have shown that the tenancy 13 not permanent, The 
proved facts are consistent with a lease rather than a licence. The manager of the 
temple 1n the ordinary course of management had authority to grant leases of the 
agricultural lands from year to year. Considering all these facts, we hold that the 
Sanad granted to Peda Narasimhulu a lease of the suit lands from year to year in 
consideration of his rendering one-fourth seer of gingelly 01] every day to the temple. 


The next question is whether the suit is barred by limitation and adverse posses- 
sion. The manager of the temple had no authority to grant a permanent lease of 
the temple lands at a fixed rent without any legal necessity ; and had he granted 
such a lease, 1t would have endured for the tenure of his office only. See Vidya 
Varutit Thirtha v. Baluswam Ayyar?. But he had ample power in the course of 
management to grant a lease from year to year. The lease from year to year granted 
by Ponnurı Anandu ın 1851 was, therefore, binding on the temple. This lease did 
not terminate with the expiry of the office of Ponnuri Anandu or the succeeding 
managers. It continued of 1ts own force until it was terminated by notice in 1949. 
The possession of the tenants during the continuance of this lease was not adverse to 
the temple. 


The defendants, however, contend that the possession of Nuli Subba Rao be- 
came adverse as from 25th October, 1929 when by a notice (Exhibit A-9) of that 
date he asserted a hostile title. This notice was addressed to the President, Hindu 
Religious Endowments Board, Madras. The object of the notice was to deny the 
lability of Subba Rao to pay any contribution to the Board in respect of the temple. 
Incidentally, Subba Rao claimed title to the suit lands under the Sanad dated roth 
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November, 1851, subjcet only to the burden of supplying gingelly oil to the temple 
daily. This claim was based on the Sanad and ultimately it was a question of cons- 
truction of the Sanad whether it granted the right clarmed by Subba Rao. We have 
already held that under the Sanad the grantee got a tenancy from year to year only. 
Moreover, after the service cf this notice, the Hindu Religious Endowments Board, 
Madras framed a scheme in the presence of Nuli Subba Rao declaring that the suit 
lands belonged to the deity No objection was raised by Nul: Subba Rao to this 
scheme — It 1s to be noticed also that the trustees of the temple were not served by 
Nuli Subba Rao with the notice of his claim of absolute right to the suit lands! 
It is not shown that since 25th October, 1g29 Nuli Subba Rao continued to be in 
possession of the suit lands on the basis of a notorious claim of a hostile ttle. 
Having regard to section 116 of the Indian Evidence Act, 1872, during the 
continuance of the tenancy, a tenant will not be permitted to deny the title of the 
deity at the beginning of the tenancy. In Bilas Kunwar v. Desray Rannt Singh,* 
the Privy Council observed 


“ A tenant who has been let into possession cannot deny his landlord’s title, however defective 
. 3 
it may be, so long as he has not openly restored possession by surrender to his Jandloid 


It is also well settled that during the continuance of the tenancy, the tenant 
cannot acquue by prescription a permanent right of occupancy in derogation of the 
landlord's title by mere assertion of such a right to the knowledge of the landlord. 
See Mohammad Mumtaz Al: Khan v. Mohan Singh®, Madhavarao Waman Saundalgekar v. 
Raghunath Venkatesh Deshpande?, Naina Pilla M. arakayar v. Ramanathan Chettrar+. 
In the last case, Sir John Edge said : 


“ No tenant of lands m India can obtain any right to a permanent tenancy by prescription in 
them against his landlord fiom whom he holds the lands ?' 


These decisions received the approval of this Court 1n Patna Mumerpal Corpora- 
ion v. Ram Das?. In the last cited case, this Court refrained from pronouncing 
upon the soundness of the following observations 1n. Bastacolla Colliery Go. Ltd. v. 
Bandhu Beldar*. 


“ There are, however some cases ın which a lessee can acquire the right of a permanent right by 
prescription in spite of payment and acceptance of rent Those are cases where the lessee pays rent 
on the basis of a notorious claim of permanent tenancy to the knowledge of the owner The accept- 
ance of rent by the owner on the basis of the lessee’s claim as a permanent tenant will not prevent 
the acquisition of such a right by the lessee ” 


As we did not hear any argument on that point, we do not also decide whether this 
passage lays down the correct law. This passage must be read with the following 
observation of the Patna High Court in the same case: 

f “€ If once a tenancy of some kind comes into existence either under an express lease or under a 


lease 1mphed by law, the tenant cannot convert his tenancy into a permanent one by doing any act 
adverse to the landlord ” 


In the instant case, on 25th October, 1929, Nuh Subba Rao was a tenant and by an 
adverse notice during the continuance of his tenancy he could not acquire absolute 
title to the suit lands, nor could he convert his tenancy into a permanent one. More- 
over, it is not shown that since 1929 Nuli Subba Rao held the suit lands under 
notorious claim of either an absolute title or a permanent tenancy, or that he supplied 
oil to the temple on the basis of such a claim. 


It follows that during the period from 1851 to 1949 the possession of Peda 
Narasimhulu and his successors-in-interest was not adverse to the deity. During 
the period from 1851 to 1929 the title of the deity was not extinguished by adverse 
possession under section 28 read with Article 144 of the Indian Limitation Act, 
1908 (IX of 1908) and the corresponding section 28 and Article 144 0f the Indian 
Limitation Act, 1877(XV of 1877), section 29 and Article 145 of the Indian 
Bö ee RN din 
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Limitation Act, 1871 (IX of 1871) and section I clause 12 of the Indian Limitation 
Act, 1859 (XIV of 1859). Norwasthe title of the deity extinguished during the 
. period from 1929 to 1949 by the operation of section 28 1ead with Article 134-B 

introduced in the Indian Limitation Act, 1908 by the Limitation (Amendment) 
Act (I of 1929) In our opinion, the transfer contemplated by Article 134-B is 
an illegal or unauthorised transfer by a previous manager. Article 194-B does not 
apply to a suit for recovery of a property, where the property has been lawfully 
transferred by a previous manager, and the transfer remains effective after his death, 
resignation or removal. The lease of 1851 by the previous manager was lawful and 
binding on the temple, and continued of its own force until 1949. Consequently, 
Article 134-B has no application to the present suit. The suit is one by a landlord 
to recover possession from a tenant and 1s governed by Article 139. “The tenancy 
was determined in 1949, and the suit being instituted on ist November, 1954, 1s 
well within time. The contention that Peda Narasimhulu and his successors-1n- 
interest acquired title to the suit lands by prescription and the suit 15 barred by 
limitation 1s, therefore, rejected. 


The validity of the notice terminating the tenancy 1s not disputed. The plamtiff 
is, therefore, entitled to recover the suit lands. 


In the result, the appeal is allowed, the judgment and decree of the Courts 
below are set aside. ‘There will be a decree 1n favour of the trustees of the temple 
for possession of the properties mentioned 1n the schedule to the plaint. The trial 
Court 1s directed to enquire into the mesne profits and to pass an appropriate decree 
for the same 1n accordance with law. "There will be no order as to costs 1n this 
Court and 1n the Courts below. 


VK Appeal allowed. 
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Legal Refresentatwes—Representatwn— Decree properly obtained against some only of legal representatives 
— Binding nature on heirs not unpleaded—Death of debtor after surtt—Sutt against legal rep resentatwes—Continu~ 
ation or institution of suit after diligent and bona fide enquiry against some only of the legalrepre sentatwes of 
deceased debtor—Heirs not ampleaded, bound by the decree—Extstence of fraud, colluswn or other vitiating factors, 
and special defence open to the non-ampleaded heir—Open to investigation by Gourt—Binding nature of decree— 
Question depends not on personal law but on law of ğrocedure—Practice 

Ctl Procedure Gode (V of 1908), sectzon 2 (16), Order 22, rule 4 —Smt and decree against some of 
the legal representattves—How for binding on the others not tmpleaded 

After the death of the mortgagor, a Mohamedan, the mortgagee after a bona fide enquiry, insti 
tuted the suit on the mortgage against the three widows and a daughter of the deceased mortgagor, 
as his heirs, and obtained a decree against them and purchased the property 1n execution of the final 
decree for sale The present suit was instituted by the son of the deceased mortgagor, for partition 
and in the alternative for a declaration that heis entitled to redeem the property asin the prior 
suit he was not impleaded as an heir and the decree isnot binding on him On the dismissal of 
the suit by the trial Court as confirmed by the High Court, the plaintiff appealed, j 

Held, the decree in the prior. suit instituted. by the mortgagee after full and bona fide enquiry, 
wil be binding upon the plamfiff 

A creditor of a Muslim dying intestate may sue all the heirs of the deceased and where the estate 
of the deceased has not been distributed between the heirs he may execute the decree against the 
property as a whole without regard to the extent of the habulity of the heirs inter se 
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Where the debtor in an action dies after institution of the suit, the creditor after diligent and bona 

Jide enquiry impleads some but not all the heirs as legal representatives, the heirs so impleaded would 

represent the estate of the deceased and a decree obtained against them binds not only those heirs 

who are impleaded in the action but the entire estate including the interest of those not brought on 
the record 


The same principle applies to the case where the creditor files a suit agaist the heirs themselves 
after the death of the debtor If the suit was instituted after diligent and bona fide enquiry, the decree 
obtained against some only of the heirs would be equally binding upon the other heirs not impleaded. 

The Court, will undoubtedly investigate, if invited, whether the decree was obtained by fraud, 
collusion or other means intended to overreach the Court The Court will also enquire whether there 
was a real contest in the suit and may for that purpose ascertain whether there was any special 
defence which the absent defendant could put forward, but which was not put forward 

Whether a decree obtained by a creditor against the heirs of a deceased Muslim 1s binding upon 
the entire estate or only some of those who were impleaded eo nomttie is not a question to be determined 
on the personal law either of the deceased or of the defendant in the suit. It 1s a part of the law of 
procedure which regulates all matters going to the remedy, and when the matter passes into the domain 
of procedure, 1t must be regulated by the law governing the action of the Court 


Appeal from the Judgment and Deoree dated the 27th August, 1958, of Andhra 
Pradesh High Court 1n Appeal Suit No. 119 of 1954** 


C. .Narasımhacharyya and KE R Chaudhury, Advocates, for Appellant. 
P. Ram Reddy, Advccate, fcr Respcndents Nos. 4 to 7. 


P. Ram Reddy and A V. V Nai, Advocates, for Respondents Nos. 15, 16, 18 
to 20, 22 and 23 to 25. 
The Judgment of the Court was delivered by 


Shah, j —Khader Miran, Muhammad Abdul Kassim and Muhammad 
Labhai mortgaged on 21st August, 1933, certain immoveable property in favour 
of Narsimha Reddy to secure repayment of Rs. 20,000. Khader Miran died on 
ıgth November, 1937. On 12th July, 1940. Narsimha Reddy commenced an 
action for enforcement of the mortgage against Muhammad Abdul Kasim, 
Muhammad Labha,, and three widows of Khader Miran—Fathima Bi, Amina Bi and 
Mahaboob Bı, and a daughter Muhammad Marryam Bi. A preliminary mortgage 
decree passed in the action on 25th November, 1940 was made absolute on 11th 
October, 1941, and 1n execution of the decree the properties mortgaged were sold 
at a Court auction and were purchased by the mortgagee Narsimha Reddy on 16th 
October, 1942, with leave of the Court. Narsimha Reddy thereafter transferred the 
properties to P. Chinnamma Reddi and the latter in his turn alienated portions 
thereof. 


N. K. Mohammad Sulaiman—hereinafter referred to as “the plaintiff”— 
claiming that he was the son of Khader Miran instituted Suit No. 125 of 1950 in 
‘the Court of the Subordinate Judge, Chittoor for a decree for partition of the mortga- 
ged properties “ by metes and bounds " and ın the alternative for a declaration 
that he was entitled “ to redeem the mortgage or portion thereof equal to his share 
. in the mortgaged properties ? and for an order against Narsimha Reddy and the 
alienees from him to render a true and correct account of the income of the properties, 
and for a further declaration that the decree and judgment in Suit No. 87 of 1940 and 
the execution proceedings thereon were null and void, and “if necessary to set 
aside the same." To this suit were 1mpleaded Mohammad Ismail who, it was 
claimed, was also the son of Khader Muan, and was not 1mpleaded ın the earlier 
suit, Mahaboob Bi the mother of the plaintiff, Mariyam Bi his step sister, Narsimha 
Reddy and twenty-two alienees of the property. The suit vvas resisted by Narsimha 
Reddy and the alienees on two principal grounds—that the plaintiff was not the 
son of Khader Miran, and that the decree 1n Suit No. 87 of 1940 was 1n any event 
binding upon the plaintiff for the estate of Khader Miran was fully represented in 
the suit by those who were 1n. possession of the estate of Khader Miran. On the 
second plea, 1t was submitted that Narsimha Reddy had made “ full and bona fide 
“7777———“——————————— ———————— 
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inquiry ” and had come to learn that only the three widows and daughter of Khader 
Miran were the surviving members of the family of Khader Miran and that they 
were ın possession of his estate, and that 1t was not brought to the notice of Narsimha 
Reddy at any time that there were, beside those impleaded, other heits to the estate 
of Khader Miran. 


The Trial Court held that the plaintiff who was the son of Khader Miran was 
““ sufficiently represented ” by the three widows and the daughter of Khader Miran 
in Suit No. 87 of 1940, and that the plaintiff and his brother Mohammed Ismail 
were bound by the decrce and the sale 1n execution thereof even though they were 
not impleaded as parties eo nomine. In appeal to the High Court of Andhra Pradesh, 
the decree passed by the Trial Court, dismissing the plaintiff’s suit, was confirmed. 
With certificate granted by the High Court, this appeal 1s preferred iz forma pauperis 
by the plaintiff. 


The Trial Court and the High Court have held that Narsimha Reddy had 
instituted the mortgage suit after making bona fide enquiry and being satisfied 
that the only heirs of Khader Miran were his three widows and his daughter, and 
that the entire estate was 1n their possession, and that there were no other heirs. 
This finding is not challenged before us, but Counsel for the plaintiff argues that 
when in a suit to enforce a mortgage instituted after the death of a Muslim debtor 
one or more out of the heirs of the deceased debtor 1s or are not 1mpleaded in the 
suit and a decree is obtained, what passes to the auction-purchaser at the Court sale 
is only the right, title and interest 1n the prope: ties of the heirs of the deceased debtor 
who were impleaded in the suit. On this question, there has been a sharp conflict 
of opinion amongst the High Courts in India. 


It is necessary in the first instance to set out certain principles which are accepted 
as well settled. The estate of a Muslim dying intestate devolves under the Islamic 
law upon his heirs at the moment of his death z.¢., the estate vests 1mmediately in 
each heir in proportion to the shares ordained by the personal law and the interest 
of each heir is separate and distinct Each heir is under the personal law liable 
to satisfy the debts of the deceased only to the extent of the share of the debt pro- 
portionate to his share in the estate A creditor of a Muslim dying intestate may 
sue all the heirs of the deceased and where the estate of the deceased has not been 
distributed between the heirs he may execute the decree against the property as 
a whole without regard to the extent of the hability of the heirs enter se The creditor 
is however not bound to sue all the heirs ; the credito1 may sue some only of the 
heirs and obtain a decree against those heirs, and habılıty for satisfaction of the 
decree may be enforced against individual heirs in the property held by them pro- 
portionate to their share ın the estate It is also settled that where the defendant 
in an action dies after institution of the suit, the creditor after diligent and bona 
fide enquiry impleads some but not all the heirs as legal representatives, the heirs 
so impleaded represent the estate of the deceased and a decree obtained against 
them binds not only those heirs who are impleaded in the action but the entire 
estate including the interest of those not brought on the record ; Daya Ram and 
others v Shyam Sundari and otherst. ‘This Court at page 1054 observed : 

“€ The almost universal consensus of opinion of all the High Courts is that where a plaintiff or an 
appellant after diligent and bona fide enquiry ascertains who the legal representatives of a deceased 
defendant or respondent are and bımgs them on record within the time limited by law, there 1s no 
abatement of the suit or appeal, that the 1mpleaded legal representatives sufficiently represent the 
estate of the deceased and that a decision obtaıned with them on record will bind not merely those 
ımpleaded but the entire estate including those not brought on record ” 

This Court has therefore recognised the principle of representation of the estate 
by some heirs where the defendant dics during the pendency of a suit to enforce 
a claim against him, and not all the heirs are brought on the record. If after bona 
Jide enquiry, some but not all the heirs of a deceased defendant are brought on the 
record, the heirs so brought on the record represent the entire estate of the deceased, 
and the decision of the Court 1n the absence of fraud or collusion binds those who 
are not brought on the record as well as those who are 1mpleaded eo nomine. Daya 
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Ram's case!, itis true, did not relate to the estate of a deceased Muslim, but the rule 
enunciated 1s of the domain of procedural law and applies to all communities irres- 
pective of the religious pursuasion or personal law. Counsel for the plaintiff says 
that this rule applies only to cases where the defendant dies after institution of the suit, 
and does not apply where a suit 1s instituted against the heirs of a deceased debtor. 
The reason suggested is that by the combined operation of Order 22, rules 4 and 5, 
Code of Civil Procedure, there 1s a decision of the Court that persons 1mpleaded are 
the heirs of the deceased and are allowed to be brought on the record as his heirs and 
legal representatives. Reliance is also placed upon the definition of “legal represen- 
tative’ in section 2 (11) of the Code of Civil Procedure. Iti:s submitted that where 
persons are either expressly or by implication. directed or permitted by an order of 
the Court to represent the estate, 1n the absence of fraud or collusion the heirs brought 
on the record will represent the entire estate, and the deciee passed against them and 
proceedings taken pursuant thereto will be binding upon the heirs not so impleaded. 
But where the plaintiff institutes a suit against ce.tain persons as legal representa- 
tives of the deceased debtor there 1s no representation to the estate by some only of 
the heirs of the deceased where the deceased was a Muslim. On this point there 
has been, as already stated, conflict of opinion and in some High Courts from time 
to time different views have been expressed. To seek elucidation of principle from 
an analysis of the numerous decisions of the cases may turn out a futile pursuit. 
That is not because we do nothold the opinions expressed by eminent Judges on this 
question in great 1espect, but because 1n our view 1t would conduce to greater clarity 
if the grounds on which the decisions have proceeded are examined ın the light of 
the true principles applicable. 


In seeking its solution the problem whether a decree obtained by a creditor 
in a suit instituted against some of the heirs of a deceascd Muslim for payment of 
debts due by him 1s binding on the other heirs has been approached from different 
angles: (z) by the analogy of Hindu law where on devolution of property on death 
of a Hindu upon members of a joint Hindu family or a widow the estate of the 
deceased is represented by the manager or the widow, and the creditor in a suit 
properly instituted against the manager or the widow may obtain a decree which 
binds all the persons having interest ın the estate ; (zz) the rule of Mahomedan law 
as set out ın Hamılton”s Hedaya, end Edition, page 349, Book 20, Chapter 4 
(relating to the duties of the Kazee) 


** for anyone of the heirs of a deceased person stands as litigant on behalf of all the others, 
with respect to anything due to or by the deceased, whether ıt be debt or substance, since the decree 
of the Kazi 1n such case 1s m reality either in favour of or against the deceased , and any of the 
heirs may stand as his representative with respect to such decree* * * x,” 


To this 1t 1s objected. 


“ If one heir be litigant on behalf of the others, it would follow that each creditor 1s entitled 
to have recourse to him for payment of his demand, whereas, according to law, each 1s only obhged 
to pay his own share” 

Reply : 


“The creditors are entitled to have recourse to one of several heirs only mn a case where all 
the effects are in the hands of that hem This 1 what 1s stated ın the Jama Kabeer, and the 
reason of it is that although any one of the heirs may act as plaintiff in a cause on behalf of the 
others, yet he cannot act as defendant on their behalf, unless the whole of the effects be ın his 
Possession 


(2:1) that a creditor of the deceased may sue one of the heirs who is in 
possession of the whole or any part of the estate, without joining other heirs as 
defendants, for administration of the estate and for recovery of the entire debt, 
and get a decree against the entire estate , and (1?) on the strict rules of Islamic 
law that devolution of inheritance takes place immediately upon the death of the 
ancestor, and jus representationts being foreign to the Islamic law of inheritance, 
only those heirs who are sued by the creditor of the deceased ancestor are liable to 
satisfy the debt proportionate to their interest 1n the estate. 
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The first view was enunciated by the Calcutta High Courtin Mussamut Nuzeerun 
v. Moulut Amerooddin1, and was adopted by the Bombay High Court in Khurshetbibt 
v. Kesho Vinayaka?, Davalava v. Blamay®, and Virchand v. Kondu*. 


The Second view though pressed for acceptance before the Courts has not 
met with approval. The rules of procedure enunciated by the Muhammadan 
lawyers have no application under the Indian system of jurisprudence to the trial 
of actions in our Courts and as observed by Mahmood, J., in Zafr: Begam v Amur 
Muhammad Rhan5, at page 842 : 


€ * kö * and if there are any claims against the estate, and they are litigated, the matter passes 
into the region of procedure, and must be regulated according to the law which governs the action of 
the Court The plaintiff must go to the Court having Jurisdiction, and institute his suit. within limi- 
tation, 1mpleading all the heirs against whose shares he seeks to. enforce his claim. ” 


The Calcutta High Court in Muttyjan v. Ahmed Ally®, accepted the third view and 
regarded a suit filed by a creditor to recover a debt due frcm the estate of a deceased 
Muslim debtor as an admınistratıon-action. It was further confirmed in Amr Dulhin 
v. Bay Nath Singh’. On this rule an exception was engrafted in a later judgment in 
Abbas Naskar v. Chairman, District Board,  24-Parganas$ It was observed 1n Abbas 
Naskar’s case®, thatin the case of an estate of a Muslim dying intestate if there has 
been no distribution of the estate, and the suitisinstituted for recovery of a debt the 
creditor may sue any heir in pcssession of the whole or part of the estate without join- 
ing the other heirs as defendants, for realisation of the entire debt end a decree 
passed in such a suit may be enforceable against all the assets that are 1n his possession. 
But a decree for administration may only be passed where the heirs who are sued 
are in possession of the whole or any part of the estate so as to be hable to account 
for the same to the rest, or 1n other words, the suits were against some of the heirs, 
who are in possession of property exceeding their share of the inheritance , where 
the heirs are in possession of the respective shares of inheritance, that principle can 
have no application. The modified rule accepted by the Calcutta High Court is 
that where an heir 1s in possession of the estate of a deceased Muslim on behalf of 
the other heirs, ın a suit to recover a debt due from the estate a decree for admınıs- 
tration may be passed. 


The last view has been uniformly expressed by the Allahabad High Court 
since ıt was first enunciated by Mahmood, J., ın Jafr: Begam’s case? It may be 
observed that the Bombay High Court in later decisions has accepted this view " 
Bhagirthibar v. Roshanbi® , Shahasaheb v. Sadashuv!9, Lala Miyav | Mamubibi!!, and 
Veerbhadrappa Shilwant v. Shekaba:1?. : 


We may now examine whether the grounds on which the different views were 
expressed are sustainable in principle. 


It must be recalled that whether a decree obtained by a credito1 against the 
heirs of a deceased Muslim 1s binding upon the entire estate or only of those who were 
impleaded eo nomine is not a question to be determined on the personal law either of 
the deceased or of the defendant ın the suit. It 1s a part of the law of procedure 
which regulates all matters going to the remedy, and when the matter passes 1nto 
us 57: of procedure, ıt must be regulated by the law governing the action of 
tne Court. 


An admınıstratıon-actıon may undoubtedly le at the instance of a creditor 
for and on behalf of all the creditors for an order that the Court do enter upon 
administration of the estate and do pay to the creditors claiming the amount either 
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the whole or such amount may be rateably payable to each creditor out of the 
estate after satisfying the piimary liabilities of the estate. A suit by a creditor may 
in appropriate cases, where the procedure prescribed in that behalf is followed, 
be treated as an admunistration-action, but every action instituted by a creditor of 
a deceased debtor to recover a debt due out of his estate in the hands of some or 
all the heirs 1s not an admınıstratıon-actıon. A person in possession of the whole 
or a part cf the estate which originally belonged to a debtor dying intestate dces not 
clothe himself with a right to represent other persons who are interested in the estate. 
Such person may by intermeddling with the estate be regarded as executor de 
son-tort and may render himself liable accordingly, but thereby he cannot represent 
those whose estate he has 1ntermeddled with. An administrator appointed by the 
Court would represent the estate, and a creditor may sue him for recovery of the 
debts due out of the estate In an admınıstratıon-actıon properly instituted, the 
Court may take upon itself the duty to admin ster the estate out of which the 
debts may be satisfied But a simple action for recovery of a debt from the estate 
of a deceased debtor will not be regarded as an action for administration. 


Ordinarily the Court dces not regard a decree as binding upon a person who 
was not ımpleaded eo nomine in the action. But to that rule there are certain recognis- 
ed exceptions, where by the personal law governing the absent heir the heir impleaded 
represents his interest 1n the estate of the deceased. There is yet another exception 
which 1s evolved in the larger interest of administration of justice. If there be a 
debt justly due and no prejudice 15 shown to the absent heir, the decree ın an action 
where the plaintiff has after bona fide enquiry 1mpleaded all the heirs known to him 
will ordinarily be held binding upon all persons interested in the estate. The Court 
will undoubtedly investigate, 1f invited, whether the decree was obtained by fraud, 
collusion or other means intended to overreach the Court. The Court will also 
enquire whether there was a real contest ın the suit, and may for that purpose 
ascertain whether there was any special defence which the absent defendant could 
put forward, but which was not put forward Where however, on account of bona 
fide error, the plaintiff seeking relief institutes his suit against a person who is not 
representing the estate of a deceased person against whom the plaintiff has a claim 
either at all or even partially, ın the absence of fraud or collusion or other ground 
which taint the decrce, a decree passed against the persons ımpleaded as heirs binds 
the estate, even though other persons interested in the estate are not brought on 
the record ‘This principle apples to all parties irrespective of their religious 
persuasion. 

A few illustrative cases which support this principle may be noticed. In 
Chaturbujadoss Kushaldoss and Sons v. Rapamanıcka Mudali+, a debtor died leaving 
a wil bequeathing his estate to his nephew subject to certain dispgsitions. In 
ignorance of the will, and bona fide believing that the widow was the” proper legal 
representative, a creditor of the deceased brought a suit against her alone and 
obtained a decree ex parte for satisfaction of the debt out of the husband’s estate and 
satisfied his claim by sale of certain items of the estate in her hands. A nephew of 
the deceased who was a devisee under the will sued to set aside the decree and sale 
in execution thereof. It was held by the High Court of Madras that as the creditor 
bona fide believed that the widow was the proper legal representative and as she was 
then interested in defending the estate and sufficiently represented the estate and 
as the creditor got his decree without any fraud or collusion with her, it was binding 
on the nephew who was the residuary legatee under the will. In dealing with 
this question, Madhavan Nar, J , observed at page 218 : 


“ Prima facie, a decree will bind only the parties to it or those claiming through them , but there 
are exceptions to this rule The Courts have held that m certam circumstances when one who 33 
not the true legal representative of a deceased person 1s 1mpleaded as his legal representative, then a 
decree passed against him in his character as the legal representative of the deceased would be bind- 
ing on the true representative though he 1s not a party toıt The suit may have been instituted 
against the wrong legal representative at the very commencement or the wrong legal representative 
may have been brought on record during the pendency of the suit or after the decree and for purposes 
of execution ” 
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The principle so stated derives support from the judgment of the Judicial Committee 
in Khatrajmal v. Dam. Inthatcase, the matei1ial facts out of the many complicated 
facts which have a bearing on the point under review are these ; a suit was instituted 
for redemption of two mortgages of 1874 1n respect of certain immovable properties. 
The plea of the mortgagee 1n substance was that the equity of redemption had been 
sold in execution of money decrees against the mortgagors 1n earlier proceedings 
and was vested 1n other persons, and therefore, the mortgagors had no right to sue. 
One of such mortgagors was/Nabibaksh. It appeared that in Suit No. 372 of 1879 
instituted for recovery of a debt there was reference to arbitration, and Nabibaksh 
signed the reference Nabibaksh died shortly thereafter and his two widows and 
his son Muhammad Hasan named as legal representatives were served with the 
summons and were willing to accept the award. They weie also served with the 
notice of sale of the property of Nabibaksh. Anainfant daughter of Nabibaksh was 
omuticd from the list of heirs impleaded, but the entire interest of Nabibaksh was 
sold ın execution of the decree obtained 1n that suit. The Judicial Committee held 
that the estate of Nabibaksh was sufficiently represented for the pu1pose of the suit, 
although the name of the infant daughter was omutted and that the share of 
Nabibaksh 1n the equity of redemption in the property sold in execution of the decree 
in Suit No. 372 of 1879 being bound by the sale, was uredeemable. It is true that 
Nabibaksh died after the suit for 1ecovery of the debt was instituted and his heirs 
weré brought on the record under a procedure similar to Oxder 22, rule 4 of the 
Code of Civil Precedure. But the Judicial Committee did not express the view that 
the estate was represented because the heirs were brought on record after the death 
of Nabibaksh 1n a pending suit, but apparently on the principle on which the Madras 
High Court in Chaturbujadoss Kushaldoss and Sons’ case*, proceeded This view 
was also expressed by the High Court of Orissa in Sarat Chandra Deb and others v. 
Bachatrananda Sahu and others?, where Jagannadha Das, J, observed that where 
proceedings taken bona fide by the creditor against the person actually 1n possession 
by virtue of the assertion of a claim to succeed to or represent the estate of the 
deceased debtor are binding against the real legal heir, whether such proceedings 
were commenced or continued against the wrong person and irrespective of any 
express or implied decision by the Court that the person so 1mpleaded was the proper 
legal representative. The Court in that case recognised that though the title of 
a person to pioperty cannot normally be affected by any proceeding to which he 
is not a party, his interest in the property may still be bound 1f he may, having regard 
to the cu cumstances, be said to have been sufficiently represented in the proceeding. 
The learned Judge observed at page 445 ° 


** T have, therefore, no hesitation ın coming to the conclusion that where a mortgage institutes 4 
suit bona fide agamst the person 1n possession of the estate of the deceased mortgagor, who 1s 1n such 
possession ın ‘Agsertion of a claim to succeed to that estate, and where a person purchases the mortgaged 
property bona fide ın execution of that decree, such purchaser gets the full title to the mortgaged pro- 
perty by virtue of such sale and the real heir is bound thereby and that his only remedy, if at all, in 
a proper case 1s to get the sale set aside by appropriate proceedings in time ” 


In a recent judgment of the Madras High Court in Shunmugham Chethar v. 
K. A. Goundasami Chettiar and others” it was held that where after the death of the 
mortgagor, ın a suit on the mortgage, the mortgagee bona fide and “‘ after due care 
and caution” ımpleads a person who is believed by him to be the legal representa- 
tive of the mortgagor and who 1s 1n possession of the mortgaged property and a 
decree is obtained on that footing without the legal 1epresentative so impleaded dis- 
claiming any liability, the decree thus obtained by the mortgagee will bind other 
legal representatives who may be 1n existence. 


It 15 true that the cases of the Madras and Orissa High Courts did not relate to 
the estate of a Muslim debtor. But the rule, as already stated, 1s one of procedure 
and not of personal law, and applies to a Muslim debtor’s estate as well as to a 
Hindu debtor’s estate. It1s true that 1n the case of a debtor who 1s sued for recovery 
of the debt, and if he died after the institution of the suit, there is some order of the 


1. (1904) L.R. 32 LA. 23 (P.C) : LL.R. 97:AIR1930 Mad 930 
32 Cal. 296. 4 3. IL R.(1950) Cut 413 
2. (1930) LL.R. 54 Mad 212. ComLJ. 4. A.LR. (1961) Mad. 428, 
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Court—express or imphcd—recognising that the person sought to be brought on 
recoid are the heirs and legal representatives of the deceased debtor. "The Couit 
records a conclusion, if not expiessly by implication, that they represent the estate. 
It was held by this Court, as already stated earlier, in a recent judgment 1n. Daya 
Ram’s case, that failure to bring the other heirs on record, if there 1s a bona fide 
enquiry as to the existence of the heirs, does not affect the validity of the decree and 
the proceedings taken thereunder. In a suit instituted against the heirsof a 
deccased debtor, 1t 1s the creditor who takes upon himself the responsibility to bring 
certain persons as heirs and legal representatives of the deceased on the record. 
If he has proceeded bona fide and after due enquiry and under a belief that the 
persons who are brought on the 1ecord are the only legal representatives, 1t would 
make no difference 1n principle that 1n the former case the heirs have been brought 
on the record during the pendency of the suit, the creditor having died since the 
institution of the suit, and ın the other at the instance of the plaintiff certain pérsons 
are umpleaded as legal representatives of the deceased person. In either case, where 
after due enquiry certain persons are impleaded after dihgent and bona fide enquiry 
in the genuine behef than they are the only persons interested ın the estate, the 
whole estate of the deceased will be duly represented by those persons who are 
brought on the record or ımpleaded, and the decree will be binding upon the 
entre estate. "This rule will of course not apply to cases where there has been 
fraud or collusion between the creditor and the heir impleaded or where there are 
other circumstances which indicate that there has not been a fair or real trial, or 
that the absent heir had a special defence which was not and could not be tried in 
the earlier proceeding. 


The appellant and his brother Mohammad Ismail were both minors when 
the action for enforcement of the mortgage ın favour of Narsimha Reddy was 
instituted The mortgaged property was in the possession of the three widows and 
a daughter of Khader Miran, and the other mortgagors. It 1s also found that 
Narsimha Reddy had made bona fide enquiry and had not come to learn about 
the existence of any other heirs. It 1s also not the case of the appellant that he had 
any special defence to the suit which if he was 1mpleaded as a party to the suit he 
could have set up, nor 1s there any ground for holding that there was no fair or real 
trial of the action. 


This appeal therefore fails and is dismissed with costs. The appellant was 
peimitted to appeal zz forma pauperis. He will pay the Court-fee payable on the 
memo. of appeal as if he had not been permitted to appeal zn forma pauperis. 

V.S. ————— Appeal dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PaEsENT.—P | B  GAJENDRAGADKAR, Chief Justice, K IN. Waxcuoo, 

M. HinAvATULLAR, V RAMASWAMI AND P. SATYANARAYANA Raju, JJ 


Cumbum Roadways (P ) Ltd , Madurai and others .. Appellants* 
2 

Somu Transport (P) Ltd , and others .. Respondents. 

P. N Swami Naidu & Co., and another ..  Anterveners. 


Gonsiitution of India (1950), Article 226— Motor Vehicles Act (IV of 1939)—Government Order No. 1298 
is sued by the Government of Madras relied on by an applicant for stage carriage permit. before Regional 
Transport Authority—Sa:d Government Order struck down by Supreme Court during pendency of further 
broceedings—Applicant uf barred from contending 1n such proceedings that the Government Order ts bad —W rit 
proceedings against order of the State Transport Appellate Tribunal made in appeal—High Gourt deciding to 
remand the case—Remand tf should be io original or appellate authority—Parties entitled to be heard tn such 
remand 

The fact that the Government Order No 1298 issued by the Government of Madras under sec- 
tion 43-A as introduced. by the Madras Amending Act (XX of 1948), m the Motor Vehicles Act 
f — —————————— — ———--------—-- 


1. (1966) 18.C.7 6. : ALR. (1965) S C. 1049. . 
“C.As, Nos 907 of 1964 and 150 and 363 of 1965, ]Oth December, 1965 
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(IV of 1939) was relied on by an applicant for the stage carriage permit before the Regional Trans- 
port Authority will not debar such applicant from contending at a later stage, (1n further proceedings 
arising from the order of the Regional Transport Authority during the pendency of which the 
said Government Order was struck down by the Supreme Court as invalid), that the Government 
Order was bad Before the decision of the Supreme Court striking down the Government Order, 
it had always been relied upon by applicants for permits That would be no reason for holding 
that they were barred from contending that the Order was bad after 1t was struck down. 


Where an order passed by the State Transport Appellate Tribunal in appeal from an order of 
the Reginal Transport Authority granting permit 1s challenged in the High Court ,by way of writ 
proceedings and the High Court feels that the matter should be remanded for fresh disposal in 
accordance with law, the remand need not necessarily be made to the original authority wai ch has 
the power to grant the permit namely, the Regional Transport Authority, Itis always a question to 
be decided 1n each case whether the remand should be to the State Transport Appellate Tribunal 
or to the Regional Transport Authority. In most cases it would be proper if the remand 1s made to 
the State Transport Appellate Tribunal 

Where from an order passed by the Regional Transport Authority granting a permit to 
acertain applicant 1n a certain route several appeals are filed by the several disappointed applicant 
to the State Transport Appellate "Trıbunal and from the decision given in such appeals by a 
consolidated order, only one of the appellants before the State Transport Appellate Tribunal 
initiates writ proceedmgs in the High Court challenging the appellate order, the State ‘Transport 
Appellate Tribunal and the High Court decides to remand the case for fresh disposal of the matter 
according to law, the remand should only be confined to the parties before the High Court in the 
writ proceedings The High Court cannot, simply because as a matter of convenience the State 
Transport Appcllate Tribunal dealt with all the appeals relating to one route by a consolidated 
order, direct that all the appeals disposed thereby should be revived and re-heard There 1s no 
reason why when only one party brought the matter before the High Court and the appellants in 
the other appeals were content with the order passed by the State Transport Appellate Tribunal 
the High Court should interfere in favour of those persons also who had not thought fit to chal- 
lenge the order of the State Transport Appellate Tribunal 


Appeals by Special Leave from the Judgments and Orders dated the Ist May, 
1964, 5th October, 1964 and 22nd April, 1964 of the Madras High Court in Writ 
Appeals Nos 215 of 1962, 74 of 1964 and 151 of 1963 respectively.T 


M.N Rangachart, Advocate, and M KF Ramamurthi, R. K Garg, D P Singh and 
S.C 77 Advocates of M/s Ramamınthı & Co , for Appellantın C. A No 907 
of 1964 

G Ramaswamy, Advocate and M KE Raemamırthı, Advocate of Myjs Rama- 
murih: @ Co., for Appellant (In GA No. 150 of 1965). 


M C Setalzad, Semor Advocate, (G Ramaswamy, Advocate, and M K Rama- 
murtht, Advocate of M/s. Ramamurtht & Co., with him), for Appellant (In CA. 
No. 363 of 1965). 

S Tharumalaı and R Gopalakrishnan, Advocates, for Respondent No 1 (In 
all the Appeals) 


M. K. Ramamurthh, Advocate of M/s Ramamurthi 6? Co , for Intervener No. 1. 
N G Knshna Iyengar and R Gopalakrishnan, Advocates, for Intervener No 2. 
The Judgment of the Court was delivered by 


Wanchoo, 7 —These appeals by Special Leave raise common questions and will 
be dealt with together. We shall set out the facisın CA No 363 to understand 
the questions raised in these appeals The Regional Transport Authority, South 
Arcot, granted astage carriage permit on the route Kumbakonam to Neivel to 
the first respondeat out of a large number of applicants Thus led to seven appeals 
against the grant of the permit before the State Transport Appellate Tribunal 
Those seven appeals were heard together by the Appellate Tiribunal and it set aside 
the order of the Transport Authority granting the permit to the first respondent and 
instead granted the permit to the appellant ‘This wason7th August, 1962 "There- 
upon the first respondent filed a writ petition in the High Court at Madras challeng 


od A Se 4 . e 
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ing the order of the Appellate Tirbunal. This writ petition came up for hearing 
on 5th March, 1964, before a learned Single Judge On the same date, this Court 
decided in B Raşagoğala Naidu v State Transport Appellate Tribunal and others! that 
Government Order No 1298 issued by the Government of Madras under section 
43-A as introduced by the Madras Amending Act (XX of 1948) in the Motor 
Vehicles Act, (IV of 1939), could not be issued under that section inasmuch as 
it purported to give directions in respect of matters which had been entrustcd to 
tribunals constituted under the Act and which had to be dealt with by them in 
quasi-judicial manner In consequence this Court set aside the oider of the 
Appellate Tribunal in. that case as it was based on the provisions of the :mpugned 
Government Order The decision of this Court, it seems, was brought to the notice 
of the learned Single Judge, and following that decision, he allowed the writ petition 
on 10th March, 1964 and quashed the order of the Appellate Tribunal leaving ıt 
free to dispose of the appeal afresh if it could do so or remit the matter 1n its turn 
to the Transport Authority for fresh disposal. This led to a Letters Patent Appeal 
by the present appellant which was disposed of by a Division Bench of the High 
Court on 22nd April, 1964 The principal argument before the Appeal Court 
was that every order of the Transport Authority or the Appellate Tribunal need not 
be quashed in view of the decision of this Court in Rajagopala Nadu’s case*, but only 
those orders should be quashed which had proceeded on the basis of the Govern- 
ment Order referred to above It was further contended that the present order of 
the Appellate Tribunal had not proceeded on the basis of the Government Order 
referred to above and therefore need not be quashed The Appeal Court did not 
accept the contention that the order of the Appellate Tribunal 1n the present case 
was not vitiated by bemg based on the Government Order 1n question İt conse- 
quently dismissed the appeal. It then considered the question as to what order 
should be passed 1n the circumstances, and whether the matter should be remanded 
to the Transport Authority or to the Appellate Tribunal for disposal It took 
the view that if in every case the remand was made to the Transport Authority it 
would lead to serious public inconvenience, for the consequence of the quashing 
of o1ders of the Transport Authority would be that stage carriages on many routes 
would stop plying "The Appeal Court therefore thought that unless there were 
exceptional reasons 1t would be sufficient if the order of the Appellate Tribunal 
alone was quashed and the matter remitted to it for consideration untrammelled 
by the Government Order ın question, Finally the Appeal Court considered 
the question as to which parties should be heard’ again by the Appellate ‘Tribunal 
onremand It was contended before the Appeal Court that only the parties which 
came to the High Court by way of writ proceedings should be heard by the Appellate 
Tribunal and not others who might have preferred appeals to the Appellate Tribunal 
but had not proceeded further by way of writ proceedings to the High Court The 
Appeal Court was unable to accept this contention and was of the view that in the 
peculiar situation that had arisen all the appeals that had been disposed of by a 
single appellate order should be recons:dered by the Appellate Tribunal as the 
taint affected the entire appellate order which must be considered as one The 
Appeal Court therefore ordered that the Appellate Tribunal sPould consider all 
the seven appeals that had been filed before it, even though only onc of the appellants 
before the Appellate Tribunal had come to the High Court by way of writ proceed- 
ings. The Appeal Court having refused to grant leave, the Appellant got Special 
Leave from this Court, and that 1s how the matter has come up before us. 


Three points have been urged before us on behalf of the appellant, namely .— 


*(1) The Appeal Court was not right m coming to the conclusion that the order of the Appel- 
late Tribunal had been influenced by the Government Order in question , 

(1) The respondent could not be heard to say that the Government Order m question was bad 
as 1t had relied on the said Government Order before the Transport Authority , and 

(au) The Appeal Court was not right in holding that all the appeals which had been disposed 
of by one order by the Appellate Tribunal should be revived and re-heard when only one of the appel- 
lants had come to the High Court by way of writ proceedings, and that when the Appeal Court sent 
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the matter back to the Appellate Tribunal ıt should have directed the Appellate Tribunal to consider 
the respective cases of only two parties before the High Court: e , the present appellant and the present 
respondent.” 


We are of opinion that there 1s no force in the first two contentions raised on 
behalf of the appellant We agree with the Appeal Gourt that the Appellate 
Tribunal was plainly influenced by the Government Order when it dealt with the 
appeals before it and this cannot be said to be a case where the decision of the 
Appellate Tribunal was not influenced by the Government Order in question. 
A perusal of the order of the Appellate Tribunal shows that 1t considered the various 
aspects which were mentioned in the Government Order in question It had even 
referred in some of the appeals to the marks obtamed by various operators In 
these circumstances 1t cannot be sa:d that the Appellate Tribunal was not influenced 
by the Government Order ın question We also see no force in the contention 
that as the respondent had relied on the Government Order it was not open to it 
to urge in the High Court that the Government Order was bad Before the decision 
of this Court, referred to above, the Government Order had always been relied upon 
by applicants for permits That 1s no reason for holding that the respondent was 


barred from raising the question that the Government O:der was bad after the deci- 
sion of this Court. 


This brings us to the last question, namely, whether the Appeal Coart was 
right ın remitting the matter to the Appellate "Tribunal and in ordering that all 
the appeals before it should be re-heard İt is true that in Rajagopala Nadu’s 
case‘, this Court had ordered that the matter be remanded to the Transport Autho- 
rity and not to the Appellate Tribunal ‘That however does not mean that in 
every case where there has to be a rcmand it must be to the original authority 
which has the power to grant the permit As the Appeal Court has pointed out 
there may be serious public inconventence specially in the matter of new routes if 
the order of the Transport Authority 1s also set aside with the result that such new 
routes would be without any transport facility İt is therefore always a question 
to be decided 1n each case whether the remand should be to the Appellate Tribunal 
or the Transport Authority We agree with the Appeal Court that im most cases 
it would be proper if the remand 1s made to the Appellate Tribunal to consider the 
appeals before 1t without being influenced by the Government Order in question. 


lhe appellant then contends that even so the Appellate Tribunal should 
have been asked to consider the cases of the appellant and the respondent only on 
remand and the Appeal Court was not right in ordering the Appellate Tribunal 
to consider all the appeals afresh — It 1s true that generally the Appellate Tribunal 
deals with all appeals relating to one route by one order İt 1s also true that before 
the decision of this Court the Appellate Tribunals were generally influenced by 
the Government Order m question ‘There is therefore some force 1n the obser- 
vation of the Appeal Court that where the disposal of appeals has been found to 
have departed from known principles of yudicial procedure all the appeals disposed 
of by one order stould be revived But there is one serious difficulty in accepting 
this view of the Appeal Court — Even though all the eppeals with respect to one 
route may have been disposed of by a single appellate o1der in foim, 1n reality 
the appellate order consists of as many orders as there are appeals disposed of 
thereby — In this very case there were seven eppeals before the Appellate Tribunal 
and the order says that the appeal of the appellant alone was allowed while the 
other appeals weie dismissed Now if none of the parties concerned in the seven 
appeals had come to the High Court m writ proceedings within a reasonable time, 
the order of the Appellate Tribunal would have become final , even though it npght 
have been influenced by the Government Order in question Therefore there seems 
to be no reason why when only one party brought the matter before the High Court 
by way of writ proceedmgs against another party, and the appellants 1n the other 
six appeals were content with the order passcd by the Appellate Tribunal, the High 
€”. 
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Court should interfere in favour of those peisons also who had not tl ought fit to 
challenge the order of the Appellate Tribunal On principle therefore it does not 
appear right that the High Court should set aside orders in appeal passed by the 
Appellate Tribunal when the parties to those appeals do not bring up the matter 
before the High Court, simply because as a matter of convenience the Appellate 
Tribunal deals with all the appeals relating to one route by a consolidated order. 
Therefore, we are of opinion that the remand should only be confined to those parties 
which came to the High Court and not extend to others, as the High Court would 
have no jurisdiction to interfere with the orders of the Appellate Tribunal either in 
favour of or against the parties which have not come to it In the circumstances 
the order of the Appeal Court will have to be modified and the remand confined to 
a reconsideration of the appeal of the present appellant alone as against the claims 
of the respondent, and the Appellate Tribunal should decide between these two 
only who should be granted the permit for the route in question. 


Turning now to Appeal No 907, we find that the permit was granted by the 
Transport Authority to respondent No 1 out of 32 applicants Ten of the applı- 
cants eppealed before the Appellate Tribunal OT these, the appeal of the present 
appellant was allowed and the order of the Transport Authority grantmg the per- 
mit to the respondent was set aside and the permit was granted to the appellant 
instead — The respondent filed a writ petition before ihe High Court against the 
order of the Appellate Tribunal. 'The learned Single Judge quashed the order of 
the Appellate Tribunal and remanded the matter for disposal of the appeal in 
question afresh This order of the learned Single Judge was taken in appeal by 
the present appellant and the appeal was heard by a Full Bench It appears that a 
new ground was urged before the Appellate Tribunal with respect to the respondent 
being a benamidar of Aruppukottai Sri Jaya Vilas (P ), Limited, and that was taken 
ito consideration by the Appellate Tribunal The Appeal Court set aside the 
view of the learned Single Judge with respect to this But it remitted the matter 
to the Appellate Tribunal for fresh disposal in view of tbe decision of this Court in 
Rajagopala Nardu’s case’ It 1s not clear whether the Appeal Court intended by its 
order that all the appeals before the Appellate Tribunal should be revived and 
re-heard, but this 1s how apparently the order has been interpreted In view of our 
decision in GA No 363 we order that when the matter 1s re-heard by the Appellate 
“Tribunal, it shall confine itself to the case of the appellant and respondent No. 1 
before us and not consider the cases of other appellant’s before it who had not gone 
to the High Court against the Appellate Tiibunal’s order We Lowever express 
no opinion on the new ground which was raised before the Appellate-Tribunal as 
to the question of benam: and that matter may have to be considered after the fresh 
decision of the Appellate Tribunal 


We now come to Appeal No 150 It appears that there were two writ petitions 
before the High Court They gave rise to two appeals "The appeal before us 
18 only fiom onc of the appeals, in which the present appellant was the appellant and 
the present respondent No 1 was respondent No 1. The appeals failed before the 
Appeal Court ın view of the decision of this Com t in Rajagopala Nardu’s case The 
only point raised before us is whethe: the order of the High Court reviving other 
appeals before the Appellate Tribunal besides the two between the parties which 
went to the High Court is correct In view of our decision in Appeal No. 363 the 
reconsideration before the Appellate Tribunal will only be confined to the parties 
which went to the High Court in writ proceedings and the respondents therein 


We therefore partially allow all the appeals and vary the order of the Appeal 
Court ın the manner indicated above In the circumstances we pass no order as 
to costs in all the appeals. i 


V.K. ———— Appeals partially allowed. 
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THE SUPREME COURT OF INDIA. 


(Cavil Appellate Jurisdiction ) . 
PRESENT —A, K SanxaR,]. R MupHorkAR AND R S Bacnawar, JJ 
K. V. Srınıvasa Ayyangar .. Appella:t* 
v. 
P N. Venkatasubramania Iyer and others .. Respondents. 


Madras Agriulturists Relief. Act (IV of 1938), as amended by Madias Act (XXIV of 1950), section 8 
Explanation JI/—Scope—Benefit of Explanation 117— When can be availed of 


By virtue of Explanation III to section 8 of the Madras Agriculturists Rehef Act (IV of 1938), 
as amended by Madras Act (XXIV of 1950), the benefit of section 8 (1) would be available in a 
case where (a) a debt has been renewed or included m a fresh document and (5) where that is done (1) 
by the same debtor, or (11) by his heirs, legal representatives or assigns or (ın) by any other person 
acting on his behalf or (1v) by any other person acting in his interest Such a transaction will be 
entitled to the benefit of section 8 of the Act if the renewal or fresh agreement 1s in favour of (a) the 
same creditor or (11) of any other person acting on his behalf or (c) any other person acting in lus 
interest 

In the instant case the benefit of Explanation III could not be availed of by the debtor as the 
series of renewals of the original promissory note executed in 1930 were not in favour of the same 
creditor or ın favour of some other person acting ın his interest 


Appeal from the Judgment and Decree, dated the 10th October, 1958, of the 
Madras High Court in OS Appeal No 1 of 1954. 


T V R. Tatachar:, Advocate, for Appellant. 
M Sundram, K Jaycram and R Thiagarajan, Advocatcs, for Respondent No. 1. 


The Judgment of the Court was delivered by 


Mudholkar, 7 —This is an appeal from a judgment of the Madras High Court 
modifying the decree passed by a single Judge of that High Court in a suit for recovery 
of money. 


Admittedly the appellant had executed a promissory note at Madras for a 
sum of Rs 10,600 in favour of one Narayana Iyer, since deceased, on 28th January, 
1946, and agreed to pay interest on that amount at 12 per cent per annum İt 
is also admitted that no repayment was made by the appellant Narayana Iyer, 
therefore, instituted a suit against him for recovery of a sum of Rs 14,402-5-0, 
which includes interest upon the sum of Rs 10,600 


The appellant contended that the promissory note was only a renewal of a 
previous prom.ssory note which itself as well as three earlie: promissory notes were 
ın renewal of the original promussory note for Rs 1,000 executed in the year 1930. 
According to the appellant that promissory note was executed by his brother but 
was renewed by the appellant himself in the year 1932. that this promissory note 
was renewed on 11th January, 1937, by him and that at that time Narayana Iyer 
had given an additional amount of Rs 350 to him. The amount for which this 
promissory note was executed was Rs 4,000 and it included interest on the first 
advance upto that date Narayana Iyer, however, instead of taking a promissory 
note ın his own name took it in the name of General Bank whichis a private limited 
company which admittedly was under his control "The debt was renewed in favour 
of the General Bank on 3rd January, 1940, by executing a fresh promissory note 
for Rs 5,650 on that date and again on 13th September, 1944, when it was renewed 
by obtaining a promissory note for Rs 9,275 According to the respondents 
Narayana Iyer paid off the dues to the General Bank at the instance of the appellant 
and obtained a promissory note in his favour for Rs. 10,600 As the amount was 
not paid, Narayana Iyer instituted the suit out of which this appeal arises. He, 
however, died during the pendency of the suit and 1s now represented by his sons 
the resrondents. Upon the aforesaid facts and the further fact that the appellant 
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ıs an agriculturist he claimed that he was entitlcd to the benefits of the Madras 
Agriculturists Relief Act IV of 1938 He claimed that under the provisions of that 
Act he was entitled to have the debts scaled down 


Hus plea was upheld by the learned single Judge of the High Court who held 
that the respondents after scaling down the mterest as provided in the Act were 
entitled to a sum of Rs 1,350 together with interest thereon at 6} per cent from 
22nd March, 1938, upto the date of the decree. In the appeal preferred by the 
respondents under the Letters Patent the appeal Court held that the respondents 
were entitled to a decree for the entire amount for which the promissory note was 
executed, thatis, Rs 10,600 together with interest thereon at 64 per cent per annum. 
In coming to this conclusion the appeal Court placed an interpretation on Fxpla- 
nation III to section 8 of the Act different from that placed by the learned single 
Judge. 

Section 7 of the Act provides that all debts payable by an agriculturist at the 
commencement of the Act shall be scaled down 1n accordance with the provisions 
of Chapter 11 The Act received assent of the Governor General on 11th March, 
1938, and was first publ.shed in the Official-Gazette on 22nd March, 1938, and 
must be deemed to have come into force as from the former date. Section 8 provides 
for the scaling down of debts incurred before Ist December, 1932 — Sub-section (1) 
thereof says that all interest outstanding on the Ist of October, 1937, against an 
agriculturist shall be deemed to be discharged and only the principal outstanding 
on that delt shall be deemed to be the amount repayable bythe agriculturist debtor. 
Sub-sections (2), (3) and (4) of that Act deal with classes of cases in which payments 
have been made from time to time by the debtor to the creditor _ It 1s not necessary 
to refer to them because even according to the appellant he had not made any 
repayments before the execution of the promissory note in the suit. It 1s common 
ground that Explanations I, II and IV have no application to the present case. 
The only explanation which 1s relevant 1s Explanation III. "DI Tus explanation has 
been twice amended The original explanation was as follows : 


** Where a debt has been renewed or included 1n a fresh document in favour of the same creditor 
the principal origmally advanced by the creditor together with such sums, if any, as have been subse- 
quently advanced as principal shall alone be treated as the principal sum repayable by the agncul- 
turist under this section " : 

The amending Act XXIII of 1948 substituted for it the following: 

€ Where a debt has been renewed or included 1n a fresh document executed before or after the 
commencement of this Act, whether by the same or a different debtor and whether ın favour of the 
same or a different creditor the principal originally advanced together with such sums, if any, as have 
been subsequently advanced as principal shall'alone be treated as the principal sum repayable under 
this section” 

This was amended by Madras Act XXIV of 1950 and now runs thus : 

* Where a debt has been renewed or included m a fresh document executed before or after the 
commencement of this Act, whether by the same debtor or by his heirs, legal representatives or assigns 
or by any other person acting on his behalf or 1n his interest and whether 1n favour of the same creditor 
or of any other person acting on his behalf or in his interest, the principal originally advanced together 
with such items, 1f any, as have been subsequently advanced as principal shall alone be treated as 
the principal sum repayable under this section ”’ 


It is common ground that 1t 15 the explanation which was amended by Act XXIV 
of 1950 which applies to the case before us It will be seen that under the original 
explanation the benefit of sub-section (1) of section 8 was available only in cases 
where the debt had been renewed in favour of the same creditor as the one from 
whom it was originally obtained It is contended on the appellant’s behalf that 
by virtue of the amendment of 1948 the benefit of the provision was available even 
if the creditor in whose name the debt was renewed was different from the one who 
had orginally advanced the loan and also even where the original debtor 
was different trom the one who executed the document under which the debt was 
renewed. 


It is pointed out that the second amendment was necessitated by reason of 
certain decisions of the Madras High Court holding that the words “ different 
creditor” in Explanation III to section 8 did not include a third party in whose 
favour the debtor had executed a document renewing an earlier debt, According 
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io learned Counsel this 1nterpretat:on defeated the object which the Legislature had 
in view in amending Explanation III in 1948 and that, therefore, that explanation 
was amended a second time to make it clear that once it is found that a document 
was in renewal of a previous debt the benefit of section 8 would be available to 
the promisor whether the person renewing it or the person ın whose favour it 1s 
renewed 1s different. 


It is unnecessary for us to consider what the reason for amending Explanation LHI 
by Act XXIII of 1948 was — All that we are concerned with 1s the explanation as 
amended by Act XXIV of 1950 By virtue of this explanation the benefit of section 
8 (1) would be available in a case where (a) a debt has been renewed or mcluded in 
a fresh document ; and where that 1s done, (5) 


(1) by the same debtor ; or 

(i) by hus heirs, legal representatives or assigns ; or 
(au) by any other person acting on his behalf; or 
(av) by any other person acting in his interest. 


Such a transaction will be entitled to the benefit of the Act if the renewal or fresh 
agreement 1s in favour of (a) the same creditor ; or (6) of any other person acting 
in Jus behalf, or (c) any other person acting in his interest In the instant case 
though the debotor in the transaction of 1930 was stated to be the appellent’s 
brother, ın all subsequent transactions it was the appellant who was the debtor. 
It would follow, therefore, that the requirements of the explanation pertaining to 
the debtor are satisfied ın the sense that the same person has been the debtor "The 
second requirement of the explanation is with respect to the creditor As aheady 
stated, after 1940 ıt was not Narayana Iyer but the General Bank which was the 
creditor up to 28th January, 1946, on which date the promissory note 1n suit was 
executea by the appellant 1n his favour The General Bank has an independent 
existence and even though the controlling mterest therein was with Narayana 
Iyer and his family it would not be correct to say that there 1s an identity between 
that bank and Narayana Iyer Mr. Tatacharı, however, contended that ıt was 
Narayana Iyer who was the original creditor and tnat as he had full power of 
management and control with respect to the General Bank he went on obtaining 
promissory notes from the appellants, sometimes in his own favour and sometimes 
in favour of the Bank. For all practical purposes, therefore, according to the 
appellant, the creditor has been the same throughout. We cannot accept this 
argument in the absence of any material to show that the Bank acted on his behalf 
when the appellant executed the promissory notes dated 3rd January, 1940 and, 
30th September, 1944, ın favour of the Bank’ The contention of Mr "Tatacharı 
then 1s that the Bank 1n obtaining those promissory notes in renewal of the original 
debt was acting in his interest and that, therefore, the explanation was available 
to the appellant. In the High Court 1t was urged that when the appellant executed 
the promissory note dated 28th January, 1946, Narayana Iyer acted 1n the interest 
of the Bank The ground on which the argument advanced before the High Court 
and the argument advanced before us 1s, however, the same İt is that the words 
“€ in. the interest of? mean “ for the benefit of”. Even assuming that that 1s the 
meaning to be given to these words the argument of learned Counsel cannot be 
sustained on the facts of this case. It has been found as a fact by the appeal Court 
that Narayana Iyer actually paid Rs. 10,600 by cheque m favour of the General 
Bank Ltd., to the creditor of the appellant It has also been found by the High 
Court that Narayana Iyer paid off the debt due from the appellant to the Bank at 
the request of the appellant for discharging the appellant’s liability upon the pro- 
mussory note executed by him in favour of the Bank. These findings of the High 
Court have not been seriously challenged before us and 1n our opinion quite rightly. 
In view of these findings the contention of learned Counsel that the payment was 
made ““ın the interest of the creditor ” cannot be sustained. In the circumstances, 
therefore, we uphold the decree of the appeal Court ana dismiss the appeal with 


costs. 
V.K. 





Appeal dismisseds, 
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" THE SUPREME COURT OF INDIA. 
PRESENT.—J S SHAH, V RAMASWAMI AND V. BHARGAVA, JJ. 
Commissioner of Wealth-tax, Madias .. Appellant* 
y. 
Ramaraju Surgical Cotton Mills, Ltd. .. Respondent. 


Wealth-tax Act, (XXVII of 1957), section 5 (1) (xx1)— Wealth-tax—Exemption—Assessee, an industrial 

ndertaking—New and separate unit set up after the Act—Net wealth employed ın establishing the new unit— 

uGonstruction of factory buildings, erection of plant and machinery after the Act—Exemption—Pertod of exemption 
Setting ub unrt—Commencement of operations for the establishment of uniti—Dustinction 


The assessee, a public limited company incorpoated 1n 1939 and manufacturing absorbent cotton 
wool, resolved to establish a new spinning unitin March, 1955, and obtained a licence under the 
Industries (Development and Regulation) Act, 1951 in August, 1955 "The assessee placed orders 
for the purchse of machinery and plant in J anuary-February, 1956, commenced construction of the 
factory buildings in March, 1956 and completed the same by December, 1957 The erection of 
spinning machinery and plant in the buildings was completed in several stages commencing from June, 
1957 Licence for working the factory was obtained from the Inspector of Factories in June, 1958. 
Time given to complete the project was extended by the Government upto 17th March, 1959 “J, the 
assessment to wealth-tax for the assessment year 1957-58 (the corresponding valuation date being 
30th September, 1956) the amount laid out in establishing the new unit was sought to be excluded by 
the assessee under Section 5 (1) (xx) of the Act The Department and the Tribunal disallowed the 
claim on the ground that the unit was set up prior to the Act coming into force The Tribunal 

roceeded on the basis that, whatever be the exact date of commencement of the operations for esta. 
Bisher of the unit by the assessee, it was certainly before Ist April 1957, The High Court 
however, answered the Reference 1n favour of the assessce "The Revenue appealed 


Held that, the assessee was entitled to exclude the sum laid out in establishing the new unit and 
from the assessment year 1957-58 


A unit cannot be said to have been set up unless it 18 ready to discharge the functions for which ıt 
18 being set up. It1s only when the unit has been put into such a shape that 1t can start functioning as a 
business or a manufacturing organisation that ıt can be said that the unit has been set up The word 
“ set up " used in the mam part of section 5 is equivalent to the word “ established ^? 


The expression used in the proviso, under which the period for which the exemption 18 available 
18 to be determined, 1s not the same as used in the principal clause In the proviso the period of five 
successive years of exemption has to commence with the assessment year next following the date on 
which the company commences operations for the esablishment of the unit Operations for the 
establishment of a unit cannot be equated with the establishment of the unit itself or its Setting up 
and can only signify steps that have to be taken to establish the unit, The applicability of the 
proviso has to be decided by finding out when the company commenced operations for the establish- 
ment of the unit which operations must be antecedent to the actual date on which the company 1s held 
to have been set up for the purposes of the principal clause 

On the facts, as the unit was completed and became ready to go into business only after Ist April, 
1957, when the Act had already come into force the assessee was entitled to the exemption under sec. 
tion 5 (1) (xxt) The Commissioner cannot be allowed to raise a new question and ask the Court to 
decide that the date of commencement of the operations for establishment of the unit by the assessee 
was different from that accepted by the Tribunal On the basis that the assessee commenced 
operations for establishing the unit before Ist April, 1957, the assessee was entitled to the exemption 
from the assessment year 1957-58. 


Appeal by Special Leave from the Judgment of the Madras High Court dated 
14th March. 1962, 1n Tax Case No 209 of 1959. 


B. Sen, Senior Advocate (R. N Sachthey, Advocate, with him), for Applellant. 
4. K. Sen, Senior Advocate (G. Aiyar, Advocate, with hum), for Respondent, 
The Judgment of the Court was delivered by 


Bhargava, J.—The respondent is a public limited company incorporated under 
the Indian Companies Act, 1913 in the year 1939 and was carrying on the business 
o^ manufacture of absorbent cotton wool In March, 1955, the Board of Directors 
resolved to establish a new spinning unit under the name of Sudarsanam Spinning 
Mills for which a licence was obtained from the Government of India under the 
Industrial (Development and Regulation) Act, 195 1,1n August, 1955 The respondent 
placed orders for purchase of necessai y spinning machinery and plant in the months of 
January and February, 1956. The construction of factory buildings was taken In 
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hand in Maich, 1956 and these constructions were completed by December, 1957. 
The e1ection of the spinning machinery and the plant in the buildings was completed 
in several stages commencing from June, 1957. A licence fiom the Inspector of 
Factories for working the factory was obtained in June, 1958. The Statement of 
The Case further mentioned that the time given to complete the project was extended 
by the Government upto 17th March, 1959 The respondent was assessed to wealth- 
tax for the assessment year 1957-58, and in that year the respondent claimed that, 1n 
computing the wealth on the valuation date which was 30th September, 1956, an 
amount of Rs 1,43,727 should be deducted as being the amount laid out 1n setting 
up this new unit The Wealth-tax Officer disallowed the clam on the ground that 
the unut was set up prior to the date on which the Wealth-tax Act (hereinafter referred 
to as “the Act’’) came into force, ze., lst April, 1957. On the same basis, the 
Appellate Assistant Commissioner andthe Income-tax Appellate Tribunal upheld 
that order. Thereupon, at the request of the respondent, the following question of 
law was referred for opinion of the High Court of Madras : 


** Whether the aforesaid asset of Rs 1,43,727 1s exempt under section 5 (1) (sx) read. with the 
second proviso thereunder of the Wealth-tax Act?" - 


The High Court answered the question in favour of the respondent, and conse- 
quently, this appeal has been biought up to this Court by the Commissioner of 
Wealth-tax, Madras, by Special Leave. 


The question that fell for determination depended on the interpretation of 
section 5 (1) (xxi) of the Act read with the second proviso to that clause which are 
reproduced below .— | 

* 5 (1) (xxi) that portion of the net wealth of a company established with the object of carrying 
on an industrial undertaking 1n India within the meaning of the Explanation to clause (4) of section 


45, as 1s employed by 1£1n a new and. separate unit set up after the commencement of this Act by way 
of substantial expansion of its undertaking .— 


Provided that . 
(a) * k ik * * 


(b) i x * * * 


Provided further that this exemption shall apply to any such company only for a period of 
five successive assessment years commencing with the assessment year next following the date on 
which the company commences operations for the establishment of such unit” 

It has been urged before us by learned Counsel for the Commissioner that the 
main provision of clause (xx?) should be interpreted 1n conjunction with the second 
proviso so as to give a- harmonious construction to both parts of the provision with 
which we are concerned. Relying on this principle, he urged that we should hold 
that a new and sepaiate unit is set up only when the company commences operations 
for the establishment of such unit. He relied on the principle stated by Maxwell in 
his book on ** Interpretation of Statutes", 11th Edition at page 155, that there 1s 
no 1ule that the first or enacting part 1s to be construed without reference to the 
proviso. 

“The proper course1s to apply the broad general rule of construction,which is that a section or 
enactment must be construed as a whole, each portion throwing light, if need be, on the rest The 


true principle undoubtedly 1s that the sound interpretation and meaning of the statute, on a view of 
the enacting clause, saving clause, and proviso, taken and construed together 1s to prevail." 


The view taken by the High Court was challenged on the ground that the High 
Court had interpreted the principal clause without giving full effect to the language of 
the proviso 


The High Court held that unless a factoiy 1s erected and the plants and machi- 
nery installed therein, 1t cannot be said to have been set up. The resolution of the 
Board of Directors, the orders placed for purchasing machinery, licence obtained 
from the Goveinment foi constiucting the machinery, are merely initial stages towaids 
setting up, however necessary and essential they may be tofurthe: the achievement 
of the end. Itis not, however the actual functioning of the factory or its going into 
production that can alone be called setting up of the factory. Tbe setting 
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upis perhaps a stage anterior to the commencement of the factory Thereafter, 
” the High Court referred to a decision of the Bombay High Court in Western 
India Vegetable Products Ltd. v Commissioner of Income-tax, Bombay City 
and onits basis concluded that the proper meaning to be assigned tothe expression 
** set up ” in section 5 (1) (xxi) would be "ready to commence business " We are 
unable to agree with the learned Counsel for the Commissioner that m arriving 
at this view the High Court committed any error A unit cannot be said to 
have been set up unless it 1s ready to discharge the function for which it is being set 
up Itis only when the unit has been put into such a shape that it can start function- 
ing as a business or a manufacturing organisation that 1t can be said that the unit 
has been set up The expression used ın the proviso under which the period for 
which the exemption 1s available is to be determined, 1s not the same as used in the 
piincrpal clause In the proviso, the period of five successive yeais of exemption has 
to commence with the assessment year next following the date on which the company 
commences operations for the establishment of the unit. Operations for the establish- 
ment of a unit, from the very nature of that expression, can only signify steps that 
have to be taken to establish the unit The word “ set up” in the principal clause, 
in our opinion, 1s equivalent to the word “ established ”” but operations for establısh- 
ment cannot be equated with the establishment of the unit itself or its setting up 
The applicability of the proviso has, therefore, to be decided by finding out when the 
company commenced operations for establishment of the unit, which operations 
must be antecedent to the actual date on which the company 1s held to have been set 
up for purposes of the principal clause. "This is also the meaning that the Bombay 
High Court derived in the case of Western India Vegetable Products Ltd !, where that 
Court was concerned with the interpretation of the expression ““set up” as used 
in section 2 (11) of the Income-tax Act That Court held :— 


** It seems to us that the expression ‘setting up” means, as 1s defined ın the Oxford English 
Dictronary “ to place on foot’ or ‘to establish’, and ın contradistinction to * commence' The dis- 
tinction 1s this that when a business 1s established and 1s ready to commence business, then 1t can be 
said of that business that itis set up But before 1t is ready to commence business it is not set up” 


This view was expressed when that Court was considering the difference between 
the meaning of the expression “setting up a business” and *'commencing of a 
business." In the case before us, the proviso does not even refer to commencement 
of the unit The criterion for determining the period of exemption 1s based on the 
commencement of the operations for the establishment of the unit These opera- 
tions for establishment of the unit cannot be simultaneous with the setting up of the 
unit, as urged on behalf of the Commissioner, but must precede the actual setting up 
of the unit In fact, it is the operations for establishment of a unit which ultimately 
culminate in the setting up of the unit 


On this interpretation, it is clear that in this case, the claim put forward by 
the respondent for exemption has been rightly held to be allowable by the High Court. 
In the Statement of The Case and in its appellate judgment, the Tribunal did not speci- 
fically record any finding as to the date when the unit was ready to go into business 
and to start production Tn the appellate order, 1t was mentioned that according to 
the respondent the unit ‘was set up only when the Inspector of Factories issued a 
licence to the respondent for working the factory, which was in June, 1958 In 
the Statement of The Case, the facts 1ecited show that the construction of the factory 
buildings was completed by December, 1957 and the erection of the spinning machı- 
nery and plant was completed in several stages commencing from June, 1957. On 
these facts, the High Court, and we consider rightly, proceeded on the basis that the 
unit was completed and became ready to go into business only after Ist April, 1957, 
when the Act had already come into force Consequently, the condition laid down in 
the principal clause of section 5 (1) (xxz) was satisfied, and the company became 
entitled to exemption in respect of the value of the assets used in setting up this unit 
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Learned Counsel for the Commissioner, however, challenged the right of the 
respondent to claim this exemption on another ground, wiz, that the? exemption 
was Claimed 1n respect of money laid out in a period which was not covered by the 
period envisaged in the second proviso. It was urged that if it be held that the unit Was 
set up after the Act had come into force onthe Ist April, 1957, ıt must also be held that 
the operations for the establishment of the unit had been commenced by the company 
almost simultaneously with the unit having been set up, and that date would, there- 
fore, be a date subsequent to the assessment year 1957-58 m which year the exemp- 
tion was claimed. This is a question which we do not think can be legitimately 
raised on behalf of the Commissioner at this sta ge The only contention before the 
Tribunal on behalf of the Commissioner was that the operations for the establish- 
ment of the unit had been commenced by the respondent before the Act came 1nto 
force, and that 1t should be held that the unit was also set up at the same time when 
those operations were commenced. "There was no contention at any stage that the 
operations for the establishment of the unit were commenced at a subsequent stage. 
In fact, it was only for the purpose of urging that the principal clause was not apph- 
cable to the case of the respondent that the position was taken up on behalf of the 
Commissioner that the operations for establishment of the unit had been commenced 
before 1st April, 1957, and the unit must be held to have been set up at the same time 


when those operations were commenced That submission, as we have indicated 
above, has no force. 


In any case, the judgments passed by all the Wealth-tax Authorities show that 
it was at no stage 1n dispute that the operations for establishment of the unit had been 
commenced by the respondent prior to 1st April, 1957. Para 5 of the Statement of 
The Case mentions that the Wealth-tax Officer disallowed the claim on the ground 


that the unit was set up prior to Ist April, 1957 The Appellate Assistant Commis- 
sioner also ın his judgment said : 


“ m this view of the matter, the appellant set up the undertaking even prior to Ist April, 1957 
as operations were carried out prior to that date for the establishment of the undertaking The 
operations consisted of the seeking of permission from the Government to install the uni t, and plac- 


Ing of orders with manufacturers of machinery and advancing of moneys towards the purchase of 
machinery." 


The Tribunal also disallowed the claim on the basis that the respondent com- 
menced operations for setting up the unit earlier than 1st April, 1957 It does not 
appear to be necessary for us to express any opinion as to the particular stage at 
which it can be said that a company commences operations for the establishment 
of aunt. In the present case, the Tribunal proceeded on the basis that, whatever 
be the exact date of commencement of the operations for establıshment of this 
unit by the respondent, 1t was certainly before 1st April, 1957; and we consider that 
that fact, by itself, 1s sufficient to entitle the respondent to claim the exemption 
The Commssioner cannot, at this stage, be allowed to raise a new question and ask 
this Court to decide that the date of commencement of the operations for establish 
ment of the nnit by the respondent was different from that accepted by the Tribunal. 
That question was not raised and dealt with by the Tribunal Ttis notevena question 
that might have been raised before the Tribunal and the Tribunal might have failed 
to deal with, ner it is a question which may not have been raised before the Tribunal 
and, yet, was dealt with by it. On the principle laid down by this Court in Com- 
missioner of Income-tax Bombayv. Scindia Steam Navigation Co., Ltd.!, such a ques- 
tion could not be canvassed before the High Court and cannot be allowed to be raised 
in this Court. The question referred to the High Court had to be answered on the 
basis that the respondent did commence operations for establishing this unit before 
Ist April, 1957 ; and the further finding of fact recorded by the Tribunal 1s that a 
sum of Rs 1,43,727 had been invested in setting up the unit by 30th September, 1956, 
which was the valuation date for the assessment year 1957-58. The very first assess. 
ment year after the commencement of the operations for establishment of the unit 
was the assessment year 1957-58. In the Wealth-tax Act, assessment year has been 
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defined to mean the year for which tax is chargeable under section 3 of that Act. 
Since the Act came into force on the Ist April, 1957, the financial year 1957-58, was 
the first assessment year for which tax became chargeable, and consequently, for 
purposes of the second proviso to section 5 (1) (xxi), the assessment year following 
the commencement of operations for establishment of the unit in the case of any 
company which commenced the operations any time before the Ist April, 1957, will 
be the assessment'year 1957-58 Prior to the year 1957-58, there was no assessment 
year as defined under the Act, and consequently, the first assessment year for which 
exemption could be claimed was this assessment year 1957-58 The respondent which 
had commenced operations for establi-hment of its new unit prior to Ist April, 
1957, was rightly allowed exemption ın respect of the amount that had been invested 
by it upto the relevant valuation date The answer returned by the High Court was, 
therefore, correct. The appeal fails and 1s dismissed with costs. 


V.S. Appeal dismissed, 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—A. K. Sarkar, RAGHUBAR DAYAL AND V. RAMASWAMI, JJ. 
M. V. S. Manikayala Rao M. Appellant* 
7, 
M. Narasimhaswami and others .. Respondents. 


Civil Procedure Gode (V of 1908), Order 21, rules 35 (2) and 96—Executon sale of shares of some members 
of a joint Hindu family—Order for delwery of joint possesston wh members of joint family and publication of 
such delwery of possession by beat of drum—E ffect —If purchaser gets possesston—Surt by auction-purchaser for 
partition—Limitation—Starting boint—Lamitation Act (LX of 1908), Articles 144 and 120-—Applrcability. 


In a money suit a decree was obtamed against a father and his foursons who were members of 
a joint Hindufamily Because of the pendency of an insolvency petition agamst the father the shares 
of the sons in the jontfamily property were brought to sale in execution of the decree. The sale was 
duly confirmed on 6th November, 1939 and an order was made under Order 21 rules 35 (2)and 96 of 
the Code of Civil Procedure, for delivery of jomt possession of the properties to the purchaser along 
with the members of the joint f amuly. Such possession was given by publishing that fact by beat 
of drum as prescribed ın the rules On 16th October, 1951 the purchaser filed the suit for partıtıon 
of the jontfamily properties. On the question whether the suit was barred by limitation, 


Held . The suit was not barred whether Article 144 or Article 120 applied Even assuming 
that Article 144 of the Limitation Act is applicable, the suit 1s not barred By the delivery of sym- 
bolical possession on 6th November, 1939 the adverse possession of the defendants was interrupted 
Time has therefore to commence from that date and the suit having been brought within twelve 
years of that date, was not barred under that article Radhakrishna Ghandery v. Ram Bahadhur, 34 
M.L J. 97: AIR. 1917 P.C. 197 (2), Rel on. 

The order for symbolic possession may be wrong in law as purchaser of undivided share of 
coparcenery property was not entitled to any possession at all but such: an order is nota nullity and 
has full effect ifitisnotsetaside. Ifthe possession delivered to the purchaser was no possession at all 
1t would be difficult to hold that at that time anybody else was in adverse possession Since the , 
purchaser was not entitled to possession till after a decree in a suit. for partition brought by him 
Article 144 would seem to be inapplıcable to the suit. 

In the instant case there js nothing to show that the nght of the plaintiff to sue for partition 
was ever challenged It 1s impossible to hold that the suit was barred under Article 120 of the 
Limitation Act. As what was purchased at the execution sale was only the share of the four sons, 
the share of another son who had been born at the date of sale would not pass to the purchaser 


Appeal from the Judgment and Decree dated the 9th September, 19€0 of 
the Andhra Pradesh High Court in Appeal Suit No 300 of 1955 + 


* C.A. No 420 of 1963. 27th August, 1965. 
- f (1961) 1 Ax W.R. 135, ' 
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M. Suryanarayana Murti and T V. R. Taiachari, Advocates, for Appellant. 
K. R. Chaudhuri, Advocate, for Respondents 1 to 13. 
The Court delivered the following Judgments : 


Sarkar, Ff (for himself and Raghubar Dayal, 7) —In a certain money suit» 
being Small Cause Suit No. 9 of 1953, a decree had been passed against Narasimha- 
swamy and his four sons who were members of a Mitakshara Hindu joimt family. 
In execution of that decree the shares of the four sons in the joint family properties, 
described altogether as 4/5th share, were put up to auction on 21st December, 
1936 and purchased by one Sivayya whose successors-in-interest are the appellants. 
The father Narasimhaswamy’s share had not been put up for sale because an appli- 
cation for his adjudication as insolvent was then pending ‘The sale to Sivayya 
was duly confirmed. ‘Thereafter Sivayya sold the properties purchased by him at 
the auction to one Prakasalingam On 6th November, 1939, an order was made 
under Order 21, rules 35 (2) and 96 of the Code of Civil Procedure, for delivery 
of joint possession of the properties purchased to Prakasalingam along with the 
members of the joint family in actual possession This order was duly carried out 
and possession was delivered to Prakasahngam by publishing that fact by beat of 
drum as prescribed in these rules. Subsequently, Prakasalingam retransferred the 
properties to Sivayya. 


On 16th October, 1951, Sivayya filed the suit out of which this appeal arises, 
against the then membeis of the joint. family whose number had by that time 
increased, and various other persons holding as alienees from them, asking for a 
partition ofthe joint family properties into five equal shares and thereafter for posses- 
sion of four of such shares by removing the defendants from possession. The trial 
Court decreed the suit but held that Sivayya was not entitled to a 4)5th share but 
only to a 2/3rd share because before the decree a 5th son had been born to 
Narasimhaswamy who had not been made a party to the suit or the execution 
proceedings and whose share had not consequently passed under the auction sale 
Some of the defendants appealed to the High Court of Andhra Pradesh from this 
judgment The High Court allowed the appeal on the ground that the suit 
was barred by limitation under section 144 of Schedule I to the Limitation Act. 
Sivayya had filed a cross-objection 1n the High Court on the ground that he should 
have been held entitled to a 4/5th share of the properties which was dismissed by 
the High Court without a discussion of 1ts merits in view of its decision on the question 
of limitation Sivayya having died pendmg the appeal in the High Court, the 
appellants a. his successors-in-interest, have come up to this Courtin further appeal 
under Article 133 of the Constitution 


Various questions had been raised in the trial Court but only two survive 
after its decision. They are, whether the suit was barred by hmitation and whether 
Sivayya was entitled to a 45th share. 


On the question of limitation, two articles of the Act were pressed for our 
consideration as applicable to the case. They are Articles 144 and 120 We consider 
it unnecessary to decide in this case which of the two articles applies for, mn our 
view, the suit was not barred under either 


As earlier stated the High Court held that Article 144 apphed The applica- 
tion of this article seems to us to present great difficulties to some of which we hke 
to refer. That article deals with a suit for possession of 1mmovable property or 
any interest therein not otherwise specially provided for and prescribes a period of 
twelve years commencing from the date when the possession of the defendant becomes 
adverse to the plaintiff This article obviously contemplates a suit for possession 
of property where the defendant might be im adverse possession of it as against 
the plaintiff. Now, it 1s well settled that the purchaser of a coparcener’s undivided 
interest in joint family property 18 not entitled to possession of what he has purchased. 
His only right is to sue for partition of the property and ask for allotment to him 
of that which on partition might be found to fall to the share of the coparcener 
whose share he had purchased, His right to possession “ would date fromthe period 
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when a spec.fic allotment was made in his favour". Stdheshwar Mukherjee v. 
Bhubneshwar Prasad .Naram3. It would, therefore, appear that Sivayya was not 
entitled to possession till a partition had been made. That being so, it 1s arguable 
that the defendants in the suit could never have been in adverse possession of the 
properties as against him as possession could be adverse against a person only when 
he was entitled to possession Support for this view may be found in some of the 
observations ın the Madras Full Bench case of Vy&pur: v. Sonamma Boi Ammanı?. 


In the case 1n hand the learned Judges of the High Court thought that the 
applicability of Article 144 to a suit like the present one was supported by the 
decision of the Judicial Committee in Mahant Sundarsan Das v Mahan Ram Kerpal 
Das? We feel considerable doubt that the case furnishes any assistance. It held 
that Article 144 extends the conception of adverse possession to include an interest 
in immovable property as well as the property itself In that case a puchaser of 
an undivided share 1n a property which was not coparcenery proprety, had obtained 
possession of that share and he was held to have acquired title to it by adversee 
possession. That was not a case of a person who was not entitled to possession. 
We are not now concerned with adverse possession of an mterest in property. 


Having expressed our difficulties on the matter let us proceed on the assumption 
without deciding it, that Article 1441s applicable. Even so, it seems to sus that the 
suit 1s not barred — It is not in dispute that in order that the suit may be barred 
under the article the defendant must have been ın uninterrupted pos sessıon for 
twelve yeaıs befoe the date of the suit. Now, ın the present case that was not so. 
By the delivery of symbolical possession under the order of 6th November, 1939, 
the adverse possession of the defendants was interrupted. Time has, therefore, 
to commence to run from that date and so considered, the suit having beep brought 
within tewelve years of that date, it was not barred under that article That would 
follow from the ase of Sr: Radhakrishna Chandery v Ram Bahadur4, where it was a 
held that delivery of formal possession also interrupted the continuity of adverse 
possession. 


It was howevr said that the order for delivery of possession made 1n the present 
case was a nullity because Siva/Eya and his transferee who had purchased an 
undivided share in coparcenery property were not entitled to any possession at 
all We agree that the order cannot be supported in law but we do not see that it 
was for thisreasona nullity — Itis nota case where the order was without jurisdiction 
It was a case where the learned Judge making the order had, while acting within 
his jurisdiction, gone wrong in law. Such an order has full effect, 1f 1t is not set 
aside, as ıt was not in this case — Yelumalal Chettk v. Srinivasa Chetti5, to which we 
were referred, does not support the contention that the order was a nullity There 
a purchaser of an undivided share 1n coparcenery porperty at an execution sale 
had applied for possession under section 318 of the Code cf Civil Procedure of 1882 
which corresponds to Order 21, rule 95 of the present Code. That application was 
dimsissed as barred by limitation. Later, the purchaser who had subsequently 
acquired the interest of the other ocoparceners ın the property under a private sale, 
filed a suit for possession of the whole. It was contended that the suit was barred 
under section 244 of the old Code (—section 47 of the present Code) as the purchaser 
could only proceed by way of execution. In dealing with that contention is was 
said that though the purchaser of an undivided shae in coparcenery property was 
only entitled to ask for a partition, 1t was not competnet to a Court on a mere appli- 
cation for execution by a purchaser of such a shae at a Court sale, too der a parti- 
tion and, therefore, the dismissal of the application under section 318 of the old Code 
had no effect by way of res judicata on the second suit for possession This case 
said nothing about the legality of an order under Order, 21, rules 35, 95 aor 96. 
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It seems to us that the question of adverse possession is one of fact. If the 
person against whom adverse possession is set up, shows that he had in fact obtained 
possession, whether lawfully or not, that would interrupt any possession held adver- 
sely against him. The question 1s whether there was 1n fact an interruption of the 
adverse possession and not whether that interuption was justifiable in law. Under 
the order for delivery of symbolical possession, whether it was legal or otherwise, 
Prakasalingam did obtain possession and this was an interruption of the adverse 
possession by the respondents. In respect of the present suit time under Article 144 
must, therefore, commence from that interruption. 


We wish to observe here that this aspect of the matter exposes the anomaly 
that seems to arise from the application of Article 144 to this case. If Prakasa- 
lingam’s possession, under the order of 6th November, 1939 was no possession in 
law because, as 1s contended, he was not entitled to possession at all, then 1t would 
be difficult to hold that at that time somebody else was holding the property adver- 
sely to him Since Prakasalingam or his successor Sivayya was not entitled to 
possession till after the decree in a sit for partition brought by him, Article 144 
would seem to be inapplicable to that suit. 


Learned Counsel for the respondents referred us to Mahadev Sakharan Parkar v. 
Janu Namn Haile! and Jang Bahadur Singh v Hamwant Singh? to show that the delivrey 
of symbolical possession does not avail the appellants On behalf of the appellants 
it was said that there decisions are no longer good law in view of the judgment of 
the Judicial Committee in Sri Radha Krishna Chanderj’s case? Apart however from 
the merits of this contention which, no doubt, deserve consideration, the principle 
of these cases does not seem to us to be applicable to the present case. That principle 
was expressed ın the case of Jang Bahadır Singh®, which also is clearly t be implied 
from the decision 1n the case of Mahadev Sakharam Parkar!, ın these words, 


““ If possession was delivered in accordance with Jaw, that undoubtedly would, as between the 
parties to the proceedings relating to delivery of possession, give a new start for the computation of 
limitation and the possession of the defendants would be deemed to be a fresh invasion of the plaintiffs 
right and a new trespass on the property — But if possession was not delivered 1n the mode provided by 
law, that dehvery of possession cannot, ın our opinion, give a fresh start to the plamtiff for computing 
limitation 


By the words “in accordance with law " the learned Judges meant, in accordance 
with the Code of Civil Procedure and not any other law. "These cases dealt with 
an order for delivery of symbolical possession where an order for actual possession 
could have been made under the Code — Because of thus, it was held that the order 
for delivery of symbolical possession did not interrupt the adverse possession 
of the defzdant “That ıs not the case here The only order for deliveiy of 
possession that could possibly be made under the Code 1n the present case was under 
O der 21, rules 25 (2) and 96 because the other members of the family whose share 
had not been sold were certainly entitled to remain in possession ‘The fact that 
in view of the provisions of the Hindu law the order made 1s illegal, 1s irrelevant for 
the present purpose. "That would not bring the case within the principle of either 
the Bombay case or the Allahabad case. z 


Learned Counsel for the 1espondents however contended that Order 21, 1ule 35 
(2) only applied where there was a decree for joint possession- and it did not apply 
to the present “ase beecause here there was only an order for delivery of joint posses- 
sion and not a decree. "This contention cannot be accepted because under section 
36 of the Code the provisions relabng to tbe execution of decrees are applicable 
to execution oforders In any case, the order is clearly within the terms of Order 21 
rule 96 The delivery of symbolical possession made in this case was quite in terms 
of the Code and so amounted to an interruption of the respondent’s adverse posses- 
sion and the period of limitation for the purpose of the application of Article 144 
would start from the date of such delgery. As the suit was brought within twelve 
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years from the date of that delivery of possession, Article 144 even if it applies, 
does not bar it. 


We then turn to Article 120 In Baz Shevantibar v Fanardan R. Warick!, it has 
been held that to a suit like the present, this is the article that applies Learned 
Counsel for the respondents himself contended that this was the appropriate article 
to be applied This ariticle apphes to suits for which no period of limitation 
is provided elsewhere and prescribes a period of six years commencing from the 
date when the right to sue accrues Learned Counsel for the respondents relied 
on the observation ın Shevantibai's case1, that in a suit like the present one, the period 
of limitation under Article 120 commences to run from the date of the sale, This 
the case no doubt held, but we think in that respect it did not lay down the law 
correctly It has been held by this Court in Mst Rukhmabai v. Lala Laxminarayan? 
and C. Mohammad Yunus v Syed Unnissa? that the right to sue accrues for the purpose 
of Article 120 when there is an accrual of the right asserted in the suit and an un- 
equivocal threat by the respondent to infringe ıt Now whatever the nature of the 
plaintiff’s right in the present case, there 1s nothing to show that that right was ever 
challenged ın any way by the respondents. Itis impossible, therefore, to hold that 
his suit was barred under Article 120 


The result 1s that the suit was not barred whether Article 144 or Article 120 
applied to it. ! 


It remains now to deal with the cross-objection We do not think that it 
has any merit. Both the Courts below have held that what Sivayya purchased 
at the auction sale was the share of the four sons of Narasımhasvvamy in the joint 
family properties. At the date of the auction sale that share which was originally 
4/5ch had been reduced to 2/3rd by the bu th of another son, Venugopal, to Narsımha- 
swamy who had not been made a party either to the suit or the execution proceedings. 
It is irrelevant to enquire whether after his birth the fifth son's share could be pro- 
ceeded against ın the execution of the decree in Suit No 9 of 1933 It 1s enough 
to say that that was not ın fact done. What was purchased at the execution sale was 
only the shares of Venugopal's four brothers at the date of the sale and this was 
2|3rd ‘That being so, we think Sivayya was not entitled to get Venugopal’s 1/6th 
share also allotted to him in the partition suit "The cross-objection must fail. 
We may add that no claun has been made against Narsimhaswamy’s share whose 
insolvency once ordered, appears subsequently to have been annulled. 


In the result we would allow the appeal, set aside the judgment and decree of 
the High Court except as to the dismissal of the cross-objection and restore that of 
the learned trial Judge "The appellants will be entitled to proportionate costs 
here and in the High Court. 


Ramaswami, 7 —The question of law involved in this appeal is what is the 
period of limitation applicable to a suit filed by an alienee of a coparcener of an 
undivided share in the joint family property for geneial partition. ‘The appellants 
are the legal representatives of the deceased plamtıff—Mamıdı China Venkata 
Sivayya The suit was filed by him on 16th October, 1951, for partition and separate 
possession of the 4/5th share in the joint family properties İt is alleged that he 
purchased the undivided share of defendants 2 to 5 at a Court auction sale held on 
21st December, 1936, in execution of a decree of the Court of Small Causes The 
sale was confirmed on 23rd February, 1937 Later on ie , on 5th March, 1939 
the purchase: Sivayya sold the right he had purchased to one Prakasalingam who, 
it is alleged, obtained symbolic delivery of possession of the undivided share of the 
joint family properties on 6th November, 1939 “It appears that Sivayya obtained 
a reconveyance of the right from Prakasalıngam on 11th April, 1945 Sivayya 
biought the present suit on 16th October, 1951, against the other coparceners and 
alienees from some of the coparceneis The suit was filed: by Sivayya foi general 
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parcition. The maim defence of the contesting defendants was that the suit was 
barred by limitation. The trial Court held that the suit was governed by Article 
144 of the Limitation Act and Article 120 did not apply ‘The trial Court also 
found that there was symbolic delivery of possession in favour of Prakasalingam 
on 6th November, 1939 and there was break up of adverse possession of defendants 
1 to 5 and that the suit was, therefore, brought within time ‘The trial Court held 
that the 1/6th share of the 6th defendant, one of the coparceners did not pess t> the 
plaintiff as the 6th defendant was born before the Court sale and he was not 
impleaded as a party in the present case The trial Court accordingly gave a decree 
for partition and separate possession to the plaintiff of 2/3rds share of the properties 
mentioned in Schedule ‘A’ of the plamt. The defendants preferred an appeal 
before the High Court of Andhra Pradesh egainst the judgment and decree of the 
trial Court The plaintiff also filed a Memorandum of Cross-Objections claiming 
the 1/6th share of the defendant also. The High Court held that Article 144 
of the Limitation Act applied to the suit and the adverse possession of the defendants 
commenced from the date of the auction sale and that the suit was barred by 
lumitation as it was filed on 16th October, 1951, ze , more than 12 years after the 
auction sale The High Court also held that the symbolic delivery had no legal 
effect and did not break the adverse possession of the deferdants Accordingly 
the High Court allowed the appeal and the suit was dismissed with cosis throughout. 
The present appeal is presented on behalf of the legal representatives of the deceased 
plaintiff—Sivayya against the judgment and decree of the High Court of Andhra 
Pradesh. 


Before dealing with the question as to which Article of the Limitation Act applies 
to the present case 1t is necessary to examine the legal pos.tion of persons like Sivayya 
who purchase shares of some of the coparceners of the Hindu joint family İt is 
well settled that the purchaser does not acquire any interest in the property sold 
and he cannot claim to be put in possession of any definite piece of family property 
The purchaser acquires only an equity to stand in the alienor's shoes and work 
out his rights by means ofa partition. "The equity depends upon the alienation being 
one for value and not upon any contractual nexus The purchaser does not become 
a tenant in common with the other members of the joint family. He 1s not entitled 
to joint possession w:th them The alienee's suit for partition must be one for parti- 
tion of the entire property and not for the partition of any specific item of, or interest 
in, the family property. Such a suit, however, will not be technically on a par 
with a suit for partition filed by a coparcener Such a suit would not have the necessary 
effect of breaking up the joint ownership of the members of the family m the remain- 
ing property nor the corporate character of the family. (Mayne’s Hindu Law, 
Eleventh edition, page 489.) 


On behalf of the appellants learned Counsel put forward the argument that the 
right of the alienee to sue for partition 1s a continwng right and there 1s no period 
of limitation for enforcing such right. In my opinion, there 1s no warrant for this 
argument. A suit for partition filed by the alienee from a coparcener 1s not, in a 
technical sense, a suit for partition and, as alieady stated, such a suit will not have 
the necessary effect of breaking up the jomt ownership of the members of the family 
in the joint property nor the corporate character of the family. As observed by 
Bhashyam Ayyangar, J., in Azyyagari Venkataramayya v. Atyyagart Ramayya!: 


“The vendee's suit to enforce the sale by partition 1s not a suit for ‘partition’, in the technical sense 
in which ‘partition’ or ‘vibhaga’ 1s used in the Hindu law A suit for partition, in the technical sense, 
can be brought only by an undivided member of the family The right to such partition 1s personal to 
him and not transferable Such a suit can be brought only in the lifetime of the co-parcener and even if 
so brought, :t will abate if he should die before final decree, without leaving male issue. A partition 
ın the technical sense, whether effected amicably or by decree of Court, breaks up not only the joint 
ownership of property, but also the family union ze, the corporate character of the family Each 
member thereafter becomes a divided member with a separate line of heirs to himself An undivided 
member of a family, though he may alienate ether the whole (Gurultngappav Nandappa*), or any part 
of his undivided share will continue to be an undivided member of the family with rights of survivor- 
ship between himself and the remaining members in respect of all the family property other than what 
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hehastransferred .. ... The transferee, however, does not step into the shoes of the transferor as 
a member of the family and there will be no community of property between him and all or any of 
the 7:7 of the family ın respect either of the property transferred to him or the rest of the family 
proper 

In mv opinion, a suit like the present one will fall within Article 144 of the Limita- 
tion Act It is true that an alienee of an undivided interest of a Hindu coparcener 
ış not entitled to joint possession with the other coparcener and he s also not entitled" 
to separate possession of any part of the family property But the alienee 1s entitled 
to obtain possession of that part of the family property which might fall to the share 
of his alienor at a partition. What the alienee acquires by a purchase 1s not any 
interest 1n specific family property but only an equity to enforce his right in a suit 
for partition and have the property alienated set apart from the alienor’s share, if 
possible Inthe present case the alienee has instituted a suit for general partition 
with the prayer that he may be put 1n possession of that part of the family property 
which may be allotted to his alienor It is not right to consider such a suit as a 
suit for mere partition The main relief sought by the plaintiff 15 the rebef for posses- 
sion of that part of the property which may be allotted to the alienor's share and a 
relief for partition 15 only a machinery for working out his right ənd ancillary to the 
main relief for possession of the property allotted to the alieror’s share. What the 
plaintiff seeks 1s actual delivery of possession. In my opinion, such a suit falls 
within the purview of Article 144 of the Limitation Act and the law on this point 
18 correctly stated in Tham v  Dakshmnamurihy!. 


If Article 144 1s the proper article applicable, when does time commence to 
run? According to the third column of Article 144, time begins to run from the 
date when the possession of the defendant becomes adverse to the plamtiff As I 
have already pointed out, the possession of the non-alienating members of the family 
cannot be deemed to be possession on behalf of the alienee also, because the purcha- 
ser-alienee does not acquire any interest in the property sold and does not become 
tenant-ın-common with the members of the family nor 1s he entitled to Joint possession 
with them Itis clear that mn the absence of a clear acknowledgment of the right of 
the alienee or participation in the enioyment of the family property by the alienee, 
the possession of the non-alienating coparceners would be adverse to the alienee, 
from the date on which he became entitled to sue for general partition and possession 
of his alienor's share. ‘The fact that the alienee has purchased an undivided interest 
of joint family property 1s not inconsistent with the conception of adverse possession 
of that interest. As Lord Radcliffe observed in Sudarsan Das v. Ram Kirpal Das?: 


“ Now it is the respondent’s case—lt 1s in fact their main contention on this issue—that the 
appellant has never at any time had adverse possession against them because, the disputed property 
being a four-anna undivided share, his possession has been throughout no more than a joint possession 
with them And the joint possession which coparceners enjoy in respect of the undivided property 
involves that prima facte, the exclusive possession of any one of them 1s not adverse to the others Their 
Lordships have no doubt of the validity of this general rule , but they are unable to think that it will 
be ın any way departed from if they hold that in respect of the disputed property itself the appellant's 
possession has been adverse to the owners of the other shares — In truth there 1s some confusion involved 
in the argument — What 15 in question here is not adverse possession of the block of property in which 
the various undivided interests subsist but adverse possession of one undivided interest Article 144 
certainly extends the conception of adverse possession to include an interest 1n immovable property as 
well as the property itself nor was 1t disputed in argument by the respondents that there could be 
adverse possession of an undivided share, given the appropriate circumstances ” 


In the present cae, therefore, adverse possession began to run from the date of pur- 
chase of the undivided share ? e , from 21st December, 1936, but it was submitted on 
behalf of the appellants that Prakasalingam obtained symbolic delivery end posses- 
sion of the undivided share on 6th November, 1939, after notice to defendants 2 to 5 
and there was a fresh cause of action to sustain the present suit for possession It 
was contended on behalf of the respondents that the symbolic deliery was illegal 
and the executing Court was not competent to make an order of delivery of possession, 
either symbolic or actual with regard to the sale of an undivided interest of joint 
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famıly property. In support of thus argument reliance was placed on the decision 
in Yelumalai Chetit v. Srinwasa Chetttt, yn. which it was held that the purchaser at a 
Court sale of the share of an undivided member of a joint Hindu family acquires 
only a right to sue for partition and for delivery of what may be allotted as the 
share of such undivided member and the Court cannot, on a mere application for 
execution by such purchaser, enforce his right by an order for partition It was 
further held that no such order can be made under section 318 of the Code of Civil 
Procedure and the dismissal by the Court of an application by the purchaser under 
section 318 cannot be a bar to a suit by the purchaser for partition. Even assuming 
that the grant of symbolic delivery of possession ought not to have been made and 
that the executmg Court acted illegally in making such an order, 1t cannot be argued 
that the executing Court had no Jurisdiction to make the order or that the act of 
symbolic possession was a nullity in the eye oflaw Iam, therefore, of the opinion 
that the grant of symbolic possession by the Court 1n favour of Prakasalingam after 
notice to the defendants 2 to 5 was tantamount 1n law to delivery of actual possession 
and, therefore, sufficient to break up the continuity of adverse possession in. favour 
of the defendants, In Sr: Radha Krishna Chanderp v Ram Bahadur?, it was held by 
Lord Sumner that symbolic possession was available to dispossess a party sufficiently 
where he was a party to the proceedings in which 1t was ordered and given Iam 
accordingly of the opinion that the suit of the plaintiff 1s not barred by Imitation 
under Article 144 of the Limitation Act and the view taken by the High Court 
on this part of the case 1s not correct ad must be overruled, 


On behalf of the appellants ıt was also argued that a decree for 5/6th share 
of the joint family properties and not merely for 2/3rds share should have been 
granted ‘The claim of the appllants was rejected by the trial Court Itis 
not disputed by the plaintiff that the 6th defendant was born before the Court sale 
and ıt is also not disputed that the execution case was taken out only against defen- 
dants2to 5  Itis manifest that the plaintiffis not entitled to 1ecover the possession 
of the share of the 6th defendant in execution proceedings and there 1s no merit in 
the c10ss-objection filed on behalf of the plaintiff in the High Court. I am unable 
to accept the argument advanced by the appellants on this pomt. 


For these reasons I hold that the judgment and decree of the High Court should 
be set aside and the judgment and decree of the trial Court should be restored and a 
preliminary decree of partition of the properties should be granted as mentioned in 
the trial Court’s decree. The appeal 1s accordingly allowed with costs 


K.S. ———— Appeal allowed. 
THE SUPREME COURT OF INDIA. 
PRESENT .—J. C SHAH AND V. BHARGAVA, JJ. 


Sree Meenakshi Mills, Ltd., Madurai .. Appellant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—Business expenditure—Legal expenses— 
Restrictions in the carrying on of a business—Imposed by legislative or executive act—Legal pro- 
ceedings to quash act—Expenses—Allowable business expenditure—Expenditure incurred need not be 
directly to earn income—Peisistence in pitoceedings by filing | successive appeals or ultimate failure 
—Not relevant—Assessee, mills carrying on business—Cotton spinning and weaving—Dehvery of 
yarn, manufactmed, to weavers outside for weaving nto cloth—Cotton Control Ordei—Assessee 
prohibited from delivering yain to such weavers—Legal proceedings and successive appeals to quash 
the order—Expenses thereof and costs payable to Government—Permissible business expenditure. 

The assessee-mills was carrying on business of cotton spinning and weaving Asits handlooms 
were inadequate to weave the yarn produced by the mills, part of the yarn produced was distributed 
to weavers outside the factory engaged by the assessee to weave the yarn into cloth On 7th 


1. (1906) IL R. 29 Mad 294 2. 94MLJ 97: AIR 1917 PC 197 (2) 
" *C As, Nos, 557 and 558 of 1965, 19th September, 1966, 


I] SREE MEENAKSHI MILLS, LTD x, CIT , MADRAS (Shah, J.) 37 


February, 1946 the Textile Commissiencr Issucd an oider undei Cotton Cloth and Yarn (Control) 
Order, 1945, prohibiting the assessee from selling or delivering yarn manufactured by 1t to such 
weavers. When the assessee claimed that the prohibition was ultra vires the authority conferred 
under the Control Order and continued to deliver yarn to weavers outside the factory, the Textile 
Commissioner 1ssued another order prohibiting such delivery on 20th February, 1946 The assessee 
filed a petition for a writ of mandamus 1n the High Court praying for an order against the Textile 
Commissioner seeking him to forbear from acting under the Order On the dismissal of the petition 
as not maintainable the assessee went ın successive appeals and ultimately the Privy Council dismissed 
the appeal The costs 1ncuried in prosecuting the proceedings and costs ordered to be paid to 
Government by the assessee were claimed as business expenditure under section 10 (2) (xvz) On 
the rejection of the claim by the department, Tribunal and the High Court, the assessee appealed 

The Tribunal had found that the assessee did not, after 20th February, 1946, deliver any yarn to 
weavers outside the factory 


Held, that the expenditure incurred to resist, 1n a civil proceeding, the enforcement of a measure 
—legislative or executive—which imposes the restrictions on the carrying on of a business, or to 
obtain a declaration that the measure ts invalid would, 1f other conditions are satisfied, be admissible 
under section 10 (2) (xv) of the Actas a peimissi ble deduction in the computation of taxable income 


The primary motive 1n incurring the expenditure admissible to deduction under section 10 (2) 
(xv) need not be directly to earn income thereby 


Persistence of the assesseein launching the proceeding and carrying 1t from Court to Court and 
incurring expenditure for that purpose or the failure of such proceedings cannot be a ground for 
disallowing the claim. 


Held on facts the object of the petition filed by the assessee was to secure a declaration that the 
order dated 20th February, 19461n so far asit sought to put restrictions upon the right of the assessee 
to carry on its business in the manner in which 1t was accustomed to do was unauthorised and to 
prevent enforcement of the order ; thereby the assessee was seeking to obtain an order from the 
Court enabling the business to be carried on without 1nterference The finding of the Tribunal 
(the High Court ought to have taken this fact from the statement of the case and not from thc otheT 
proceedings filed by the assessce ın the civil Court) was that after 20th February, 1946 the assessée 
did not distribute any yarn contrary to the order It cannot therefore be said that the assessee was 
seeking to protect ttself against a criminal prosecution and the consequences arising from infringe- 
ment of the order dated 20th February, 1946 The expenditure was an allowable deduction under 
section 10 (2) (xv) 


Appeal by Spscial Leave from the Judgment and Order dated the 19th September 
1962, of the Madras High Court 1n Tax Case No 87 of 1960. : 


R. Ganapathy Iyer, Advocate, for Appellant 


R M Hazarnayis, Senior Advocate, (R. N. Sachthey, Advocate, with him), 
for Respondent. 


The Judgment of the Court was delivered by : 


Shah, J —Sree Meenakshı Mills, Ltd.—a company incorporated under İhe 
Indian Companies Act with its registered office at Madurai carries on business of 
cotton spinning and weaving In the premises of the factory of the company there 
are installed 80 handlooms These handlooms were found inadequate to weave the 
yarn produced by the factory and a part of the yarn produced was distributed to 
weavers outside the factory who were engaged by the company to weave the yarn 
unto cloth Under clause 18-B of the Cotton Cloth and Yarn (Control) Order, 
1945, issued by the Government of India, the Textile Commissioner was authorized 
to direct any manufacturer or dealer or any class of manufacturers or dealers, inter 
alia, not to sell or deliver any yarn or cloth of specified description except to such 
p?rson or persons and subject to such conditionsas the Textile Commissioner may 
Specify | On 7th February, 1946, the Textile Commissioner issued an order directing 
the company not to sell or deliver any yarn manufactured by the company except 
to such person or persons as the Textile Commissioner may specify It was recited 
In the order that “ nothing 1n this ordei shall apply to a sale or delivery made, in 
pursuance of clause 18-A of the said order, to any dealer in yarn not engaged in the 
production of cloth on handlooms oi powerlooms", The company addressed a 
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letter on 13th February, 1946 to the Textile Commissioner submitting that the pro- 
hibition 1n general terms was ultra vires the authority conferred by the Cotton 
Cloth and Yarn (Control) Order. The company continued notwithstanding the 
prohibition to deliver yarn to weavers and did so till 20th February, 1946 This 
yarn was seized under the orders of the Textile Commissioner. On 20th February, 
1946, the Provincial Textile Commissioner purporting to act 1n. exercise of authority 
conferred upon him by a notification issued by the Government of India, issued an 
order addressed to the company that : 


“ You should accordingly confine your delivery to the categories of persons notified below .— 
(a) Licensed yarn dealers (1n accordance with the said 18-A of the Control Order) 


(b) To consumers who purchased yarn directly from you during the basic period 1940—42 
(in accordance with my circular letter dated 4th January, 1946 referred to above) 


(c) Your handloom factory situated ın the premises of your Mills at Madurai (just the 
quantity of yarn required). 


Note —Any other delivery of yarn by you whichis not covered by a special order or permis 
sion of the Textile Control Authorities will accordingly be a contravention of the Textile Commis 
sioner's order under clause 18-B referred to above ” 


After this order was issued, the company did not deliver any yarn to weavers. 


On 4th March, 1946 the company filed a petition for a writ of mandamus in 
the High Court of Madras under section 45 of the Specific Relief Act praying for an 
order directing the Provincial Textile Commissioner, Madras, to desist from seizing 
the yarn supplied to the weavers at or around Madura and Rajapalayam for the 
purpose of converting the yarn belonging to the company into cloth; to restore to 
the company or to direct the Provincial Textile Commissioner and his subordinates 
to restore the yarn already seized ; and to forbear from seizing or to direct the sub- 
ordinates of the Provincial Textile Commissioner to forbear from seizing the yarn 
that may be entrusted to the weavers by the company in the usual course of business 
according to the practice already obtaining for conversion into cloth. This petition 
was dismissed by Kunhi Raman, J., and the order of dismissal was .confirmed im 
appeal by the High Court. The matter was then carried in appeal to the Privy 
Council The Judicial Committee dismissed the appeal filed by the company. 
They held, agreeing with the High Court, that the expression *deliver" in clause 
18-B, sub-clause (1) (5), of the Cotton Cloth and Yarn (Control) Order, 1945, 1s used 
in its ordinary broad sense of handing over possession, as distinct from passing of 
property, and would include delivery of possession to a bailee. Accordingly, delivery 
of part of its yarn by the company to owners of handlooms outside the mull premises 
for conversion of the yarn into cloth for the company was in contravention of the 
order made under clause 18-B, sub-clause (1) (b). The Judicial Committee also held 
that a petition under section 45 of the Specific Relief Act, 1877, directing the Pro- 
vincial Textile Commissioner to desist from seizing the yarn supplied to the Weavers 
and to restore to the company the yarn already seized wasincompetent asthe acts 
in respect of which relief was asked for took place outside the limits of the Ordinary 
Original Civil Jurisdiction of the High Court. 


The company spent Rs 20,035 in prosecuting the proceedings under section 45 
of the Specific Relief Act and had also to pay Rs. 5,912 as costs to the Government 
of the unsuccessful appeal to the Judicial Committee. In its returns of income the 
company claimed deduction of the amounts of Rs. 20,035 and Rs 5,912 for the 
assessment years 1949-50 and 1950-51 respectively as being expenditure wholly and 
exclusively laid out for the purpose of its business The claims were rejected by the 
departmental authorities, and by the Income-tax Appellate Tribunal The Tribunal 
then referred the following question to the High Court of Judicature at Madras : 

** Whether the expenses of Rs. 20,035 incurred in the assessment year 1949-50 and Rs 5,912 
(relating to the assessment year 1950-51) being the cost paid to Government as directed by the 


Prvy Council were expenses incurred in the ordinary course of business and allowable as 
deductions?” 


The question as framed is somewhat vague. But it is common ground that the 
company claimed deduction under section 10 (2) (xv) of the Indian Income-tax Act, 


i SREE MEBNAKSHI MILLS, LTD. v. Ğ.İ.T., MADRAS (Shah, J.). 38 


1922 on the footing that the two amounts represented expenditure laid out wholly 
and exclusively by the company for the purpose of its business. The High Court 
answered the question in the negative. With Special Leave, the company has 
appealed to this Court. - 


The Tribunal has found that after the order dated 20th February, 1946 was 
issued, the company did not deliver yarn to any weaver. Tt is recited in the judg- 
ment of the Tribunal that a ““ correct order by the proper authorities was passed ?? 
on 20th February, 1946 and thereafter the company did not distribute any yarn 
to weavers. The averments made by the company mn the petition under. section 45 
of the Specific Relief Act, are somewhat involved, but in substance the claim of 
the company was that the Provincial Textile Commissioner was Incompetent to 
pass the order dated 20th Feburary, 1946 which placed restiictions on the business 
of the company and the oider was “likely to cause irreparable and irretrievable 
injury ”, and it was prayed that an order do 1ssue under section 45 of the Specific 
Reltef Act restraining the Provincial Textile Commissioner from enforcing the order 
and the Textile Commissioner be prohibited by an order from seizing the yarn deli- 
vered to the weavers outside the factory and be further ordered to restore the yarn 
already seized No clear averment was made in the petition about the date on 
Which the yarn seized had been delivered by the company to the weavers. 


This petition failed, because the High Court had no jurisdiction to entertain 
the petition, and also because the expression ““deliver” used in clause 18-B of the 
Contiol Order included handing over of yarn to the weavers outside the premises 
of the factory for conversion into cloth But expenditure 1ncurred in prosecuting 
a civil pioceeding relating to the business of an assessee 1s admissible as expenditure 
laid out wholly and exclusively for the purpose of the business even if the proceeding 
1s decided against the assessee — It was held by this Court in Commissioner of Income- 
tax, West Bengal v. H Hirjee!, that the deductibility of expenditure under section 
10 (2) (xv) must depend on the nature and purpose of the legal proceeding 1n relation 
to the businsss whose profits are under computation and cannot be affected by the 
final outcome of that proceeding The proceeding started by the company was in 
relation to the business of the company The company was thereby seeking relief 
against interference by the execuüve authorities 1n the conduct of its business in the 
manner in which it was being carried on previously. _It was also seeking to obtain 
an order for restoration of its goods which were seized. It may be granted that 
the company was, 1n starting the proceeding, 1ll-advised. However wrong-headed, 
ill-advised, unduly optimistic or over-confident 1n his conviction the assessee may 
appear in the light of the ultimate decision, expenditure 1n starting and prosecuting 
the proceeding may not be dented admission as a permissible deduction 1n computing 
the taxable income, merely because the proceeding has failed, if otherwise the 
expenditure is laid out for the purpose of the business wholly and exclusively, i.e., 
reasonably and honestly incurred to promote the interest of the business. Persistence 
of the assessee in launching the proceeding and carrying it from Court to Court 
and incurling expenditure for that purpose again cannot be a ground for disallowing 
the claim. 


Under section 10 (2) (xv) of the Indian Income-tax Act as amended by Act VII 
of 1939 expenditure even though not directly related to the earning of income may 
still be admissible as a deduction Expenditure on civil litigation commenced or 
carried on by an assessee for protecting the business 1s admissible as expenditure under 
section 10 (2) (xv) provided other conditions are fulfilled, even though the expenditure 
does not directly relate to the earning of income. Expenditure incurred not with 
a view to direct. and 1mmediate benefit for purposes of commercial expediency 
and ın order induectly to facilitate the carrying on of the business 1s therefore 
expenditure laid out wholly and exclusively for the purposes of the trade. In Morgan 
265... —..—.———— ıı 

1. (1953) S C.J. 448: (1953)1MLT849: 1953 S.C. 324. 
(1953) 93 LER 421: (1953) S.C. R. 714: A.LR. 
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(Inspector of Taxes) v. Tate & Lyle, Ltd.!, the House of Lords held that expenditure 
incurred by a company engaged in sugar refining, in a propaganda campaign to oppose 
the threatened nationalization of the industry was a sum wholly and exclusively laid 
out for the purpose of the company’s trade and was an admissible deduction fiom 
its profits for income-tax purposes. A majority of the House held that the object 
of the expenditure being to preserve the assets of the company from seizure and so 
to enable it to carry on and earn profits, the expenditure was a permissible deduction 
under rule 3 (a) of the Rules applicable to Cases (1) and (2) of Schedule D of the 
Income-tax Act, 1918. 


The object of the petition filed by the company was to securea declaration that 
the ordei dated 20th February, 1946 1n so far as 1t sought to put 1estrictions upon 
the right of the company to carry on its business in the manner in which it was 
accustomed to do was unauthorized and to prevent enforcement of that order. 
thereby the company was seeking to obtain an order from the Court enabling the 
business to be carried on without interference. Expenditure incuired in that behalf 
would without doubt be expenditure laid out wholly and exclusively for the 
purpose of the business of the company. 


It was argued however that the yarn delivered by the company to the weaveis 
contrary to the prohibitory order dated 20th February, 1946, was attached under the 
order of the Provincial Textile Commissioner, and since the company violated the 
prohibitory order, the primary object of the petition for mandamus instituted by the 
company was to secure protection against prosecution of the company and an order 
for return of the goods in respectof which an offence was committed — Expenditure 
Incurred in prosecuting that claim was, it was said, not laid out wholly and exclusively 
for the purpose of the business. Reltance was placed upon the judgment of this Court 1n 
H. Hirjee’s case?,1n which it was held that a person who was p. osecuted for an offence 
under section 13 of the Hoarding and Piofiteering Ordinance, 1943, on a charge of 
selling goods, at prices higher than were reasonable, in contravention of the pio- 
visions of section 6 thereof, and a part of his stock was seized and taken away, was 
not entitled to claim deduction under section 10 (2) (xv) of the Income-tax Act for 
the sums spent in defending the criminal proceedings against him because the 
expenditure could not be said to have been laid out and exp2nded wholly and exclusi- 
vely for the purpose of the busmess But the assumption underlying the argument 1s 
not true, The Tribunal has in the Statement of The Case observed ın paiagiaph 2 : 

“ Subsequently, on 20th February, 1946, a proper order by the appropriate authority was passed 
and it 1s common ground that after that date, at any rate no further distribution of yarn was made 
by the assessee. In the interim (period) between 7th February, 1946 and 20th February, 1946, the 


yarn which was distributed to the handloom weavers was the subject of seizure by the Provincial 


Textile Commissioner and this the assessee sought to resist by filing an application under section 
45 of the Specific Relief Act (I of 1877) 5 * ik 9 


In the view of the Tribunal the company did not act 1n violation of the terms 
of the order dated 20th February, 1946 ; 1t cannot therefore be said that the com- 
pany was seeking to protect itself against a criminal prosecution and the consequences 
arising from the infringement of the order dated 20th Febiuary, 1946, 


It is true that in the judgment in appeal fiom the order refusing mandamus, 


Leach, C J , speaking for the Court observed (See Siee Meenakshi Mills v Provincial 
Textile Commissioner, Madias?) ; 


“ In spite of the fact that this orderin effect prohibited the appellant delivering yarn to owneis 
of handlooms situated outside the mil] premises, the appellant continued to deliver yarn to such 
Weavers, and "' : 


the Judicial Committee observed : 


“Despite the prohibition the appellant continued to delivei yarn to such owners in order (as 
already meritioned) that they might turn the yarn into cloth and bring the article back to the mills ?' 
(See Sree Meenakshi Mills, Ltd v Provincial Textile Commissioner, Mardas *) 


——————  ———————————————— — M M É— 


—1 (1954) 261T R 195 35TC 367 (1954) 3 (1946)2M.L1 188 ALR 1947 Mad 82 
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But the Tribunal has observed 1n its o1de1 dismissing the appeal filed by the com- 
pany thatit was ““ not disputed before them ” that after 20th February, 1946, the 
company did not distribute any yarn. 


The question referred 1n this case must be decided not on what was found or 
Observed by the High Courtin appeal from the order inthe proceedings under section 45 
of the Specific Relief Act or by the Judicial Committee, but upon findings of fact 
recorded by the Tribunal It 1s unfortunate that the High Court took the facts not 
from the Statement of The Case, but appaiently from the judgment of the Judicial 
Committee The High Court assumed that the company had contravened the law 
because ıt delivered yarn to weavers in contravention of the order dated 20th 
February, 1946 But the assumption on which the discussion 1s founded 1s erroneous. 


The High Court also thought that expenditure to fall within the terms of 
section 10 (2) (xv) must be one for the purpose of earning income, and there was no 
material on the record to show that the expenditure wasso mcurred If 1t 15 intended 
thereby to imply that the primary motive in imcuiring the expenditure admissible 
to deduction under section 10 (2) (xv) must be directly to earn income thereby, we 
are with respect unable to agree with that view 


This Courtin Commussioner of Income-tax, Kerala v Malayalam Plantations, 
Ltd.1, observed : 


“ The expression “ for the purpose of the business ” 1s wider in scope than the expression ‘fol 
the purpose of earning profits’ Itsrangeis wide it may take in not only the day-to-day running 
of a business, but also the rattonalization of admuntstration and modernization ofits machinery : 
1t may include measures for the preservation of the business or for the protection of 1ts assets and 
property from expropriation, coercive process or assertion of hostile title . 1t may also comprehend 
payment of statutory dues and taxes imposed as a precondition to commence or for carrying on 
Of a business , ıt may comprehend many other acts incidental to the carrying on of a business."? 

Expenditure incurred to resist 1n a civil proceeding the enforcement of a measure 
—legislative or executive—which imposes restrictions on the carrying on of a 
business, or to obtain a declaration that the measure 1s invalid would, if other condı- 
tions are satisfied, be admissible, in our Judgment, under section 10 (2) (xv)asa 
permissible deduction in the computation of taxable income 


The appeals are therefore allowed The question referred is answered in the 
affirmative. The appellant-company will be entitled to its costs in this Court and 
the High Court. One hearing fee. 


V.S ——— Appeals allowed. 
THE SUPREME COURT OF INDIA, 
PRESENT :—J. C SHAH, V. RAMASWAMI AND V BHARGAVA, JJ. 


Kantamani Venkata Narayana & Sons .. Appellants* 
y. 
First Additional Income-tax Officer, Rajahmundry .. Respondent. 


Income-tax Act (XI of 1922), section. 34—Reassessment—Notzce—Clause under which notice 1s _sssued, 
whether should be specifted—Duty of assessee to disclose material facts—Production of books of accounts or other 
evidence—Whether sufficient 

The assessee, a Hindu undivided family, was assessed to tax on income derived principally from 
money-lending In the course of proceedings for assessment of a private limited company styled 
€ Motu Industries, Ltd ” , the Income-tax Officer discovered that there was a large accretion to the 
wealth of the assessee which had not been disclosed in the proceedings for its assessment On roth 
March, 1959, the Income-tax Officer issued a notice seeking to reopen the assessment for the year 
1950-51 The assessee filed a return under protest On 14th March, 1960, the Income-tax Officer 
issued notice of reassessment for the year 1951-52 and on 19th December, 1960 the Income-tax Officer 
intimated the reasons that had prompted him to issue the notices of reassessment On 24th March, 

— vo”. ———.”—. 
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* C As Nos. 154 to 65 of 1966. 27th October, 1966 
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1962, the Income-tax Officer issued notices under section 34 of the Indian Income-tax Act, 1922 for 
reassessment of income for the yeais 1940-41 to 1949-50 The assessee filed petitions in the High Court 
for writs of prohibition to refrain the Income-tax Officer from proceeding under the said notices. "The 
petitions, were rejected by a single Judge and his order was confirmed in appeal by a Division Bench. 
The assessee appealed with Special Leave to the Supreme Court, 

Held, that 1t 15 not necessary or xmperative that a notice under section 34 must specify under which 
of the two clauses, clause (a) or clause (2) of sub-section (1) of section 34, the notice is issued The 
main notice to be issued 1n a case under section 34 1s the notice under section 22 (2) and section 34 
merely authorises the issue of such a notice 

It 1s clearly implicit in the terms of sections 23 and 34 that the assessee is under a duty to disclose fully 
and truly material facts necessary for the assessment of the year and that the duty 1s not discharged mere- 
ly by the production of the books of accounts or other evidence İt is the duty of the assessee to bring 
to the notice of the Income-tax Officer particular items 1n the books of account or portions of documents 
which are relevant Even 1f 1t be assumed that fiom the books produced the Income-tax Officer, if he 
had been circumspect, could have found out the truth, the Income-tax Officer may not on that 
account be precluded from exercising the power to assess income which had escaped assessment 


Appeals by Special Leave from the Judgment and Order dated the 3rd Febuary, 
1965, of the Andhra Pradesh High Court in Writ Appeals Nos 117 to 128' of 1964. 


P. Ram Reddy, Senior Advocate (A. V. V. Nair, Advocate, with him), for 
Appellants (in all appeals). 


“— S. V. Gupte, Solicitor-General of India (R. Ganapathy Iyer and R. N. Sachthey, 
Advocates, with him), for Respondent (tn all appeals) 


The Judgment of the Court was delivered by 


Shah, J—M/s. Kantamani Venkata Narayana & Sons hereinafter referred 
to as ** the assessee ”” 1s a Hindu undivided family, which was assessed to tax on 
income derived principally from money-lending. In the course of proceedings 
for assessment of a piivate limited company styled ** Motu Industries, Ltd’? the 
Income-tax Officer, Rajahmundry, discovered that there was a laige accretion to the 
wealth of the assessee which had not been disclosed m the proceedings for 1ts assess- 
ment . On 12th March, 1959, the Income-tax Officer issued a notice seeking to 
reopen the assessment for the year 1950-51. The assessee filed a return under 
protest. On 14th March, 1960, the Income-tax Officer issued notice of re-assessment 
for the year 1951-52 , and on 19th December, 1960, the Income-tax Officer intimated 
th: reasons that had prompted him to 1ssue the notices of re-assessment. On 24th 
March, 1962, the Income-tax Offizer issued notices under section 34 for reassessment 
of incom: of the assessee for the years 1940-41 to 1949-50. The assessee then pre- 
sented petitions in the High Court of Andhra Pradesh for writ of prohibition directing 
the Income-tax Officer to refrain from proceeding 1n pursuance of the notices for the 
assessment years 1940-41 to 1949-50 and 1950-51 and 1951-52. A single Judge of the 
High Court rejected the petitions and the order was confiimed in appeal by a 
Division Bench of the High Court. The assessee has appealed with Special Leave. 


The notice issued by the Income-tax Officer did not specifically refer to section 
34 (1) (a) ofthe Income-tax Act; it did not set out the clause under which it wasissued. 
But on that account the proceeding under section 34 1s not vitiated. It was held by 
the Calcutta High Court in P. R Mukherjee v. Commissioner of Income-tax, West 
Bengal, that 1t is not necessary or imperative that a notice under section 34 must 
specify under which of the two clauses clause (a) or clause (2) of sub-section (1) of 
section 34 the notice isissued. The main notice to be issued in a case under section 
34 is the notice under section 22 (2), and section 34 merely authorises the 1ssue of 
such a notice. 


The proceedings for re-assessment cover a period of 12 years : 1940-41 to 1951- 
52. Section 34 of the Income-tax Act has undergone some changes duiing that 
period, but the basic scheme of the section remained substantially the same Power 
to re-assess income under section 34 (1) as amended by Act VII of 1939 could be 
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exercised if ““definite information” had “come into" the possession of the Income- 
tax Officer, and in consequence of such information it was discovered that income 
chargeable to tax had eScaped assessment By the Income-tax and Business Profits 
Tax (Amendment) Act XLVIII of 1948, section 34 (1) was recast to read a5 follows : 


ce (1) If— 


(a) the Income-tax Officer has reason to believe that by reason of the omission or failure on 
the part of an assessee to make a return of his income under section 22 for any year or to disclose 
fully and truly all material facts necessary for his assessment for that year, income, profits or gains 


chargeable to income-tax have escaped assessment for that year, or have been under-assessed, or 
assessed at too low a rate, * * * or 


(b) notwithstanding that there has been no omission or failure as mentioned in clause (a) 
on the part of the assessee, the Income-tax Officer has in consequence of 1nformationin his possession 
reason to believe that income, profits or gains chargeable to ıncome-tax have escaped assessment for 


any year, or have been under-assessed, or assessed at too low a rate, * > 
he mayın cases falling under clause (a) at any time and ın cases falling under clause (9) at any time 
within four years of the end of that year,serve on theassessee, *  * Ri *a notice containing 


all or any of the requirements which may be included in a notice under sub-section (2) of section 22 
and may proceed to assess or re-assess such income, profits or gains* = * e 


An Explanation was aso added which states : à 


“ Explanation —Production before the Income-tax Officer of account books or other evidence 
from which material facts could wi th due diligence have been discovered by the Income-tax Officer 
will not necessarily amount to disclosure within the meaning of this section ”” 


Since on the matter canvassed 1n these appeals there is no material change 1n 
the section, we will only refer to the section as amended by Act XLVIII of 1948. 


This Court in Calcutta Discount Company Ltd. v. Income-tax Officer, Companies 
District I, and another1, observed that before the Income-tax Officer may issue a 
notice under section 34 (1) (a) of the Indian Income-tax Act, two conditions precedent 
must co-exist , the Income-tax Officer must have reason to believe (1) that income, 
profits or gains had been under-assessed, and (2) that such under-assessment was due 
to non-disclosure of material f cts by the assessee. The Court further held that 
Where the Income-tax Officer has prima facte reasonable grounds for believing that 
there has been a non-disclosure of a pırmary material fact, that by itself gives him 
jurisdiction to issue a notice under section 34 ofthe Act, and the adequacy or otherwise 
_ of the grounds of such beref 1s not open to investigation by the Court. 


In a recent judgment of this Courtin S Nai ayanappa and others v The Commis- 
sioner of İncome-tax, Bangalore?, Ramaswami, J, speaking for the Court 
observed : 


ecd * *the legal position 1s that 1f there are in fact some reasonable grounds for the 
Income-tax Officer to believe that there had been any non-dislosure as regards any fact, which could 
have a material bearing on the question of under-assessment that would be sufficient to give jurisdic- 
tion to the Income-tax Officer to issue the notice under section 34 Whether these grounds are 
adequate or notis not matter for the Court to investigate Tn other words, the sufficiency of the 
grounds which induced the Income-tax Officer to actis not a justiciableissue Ttis of course open 
for the assessee to contend that the Income-tax Officer did not hold the belief that there had been 
such non-disclosure In other words, the existence of the belief can be challenged by the assessee 
but not the sufficiency of the reasons for the belief Again the expression ‘reason to believe' 
1n Section 34 of the Income-tax Act does not mean a purely subjective satisfaction on the part of the 
Income-tax Officer The belief must be held ın good faith it cannot be merely a pretence To 
put it differently 1t 1s open to the Court to examine the question whether the reasons for the belief 
have a rational connection or a relevant bearing to the formation of the belief and are not extra- 
neous or irrelevant to the purpose of thesection To this limited extent, the action of the Income- 
tax Officerin starting proceedings under section 34 of the Act ts open to challenge 1n a Court of law ”” 


Itisclear from the'affidavits filed in the Court of First Instance thatthe Income- 
tax Officer had received information relying upon which he had reason to believe 
that the assessee had not disclosed fully and truly all material facts necessay y for the 
assessment and in conSequence of non-disclosure of that information, income 
chargeable to tax had escaped assessment. In his affidavit, the Income-tax Officer 
stated : 


1. (1963)1S CJ 741 (1961) 2S C,R 241 ; 2. (1967) 1 LTJ 120 (1967) 1 SCJ 161. 
A.LR. 1961 S.C 372, 
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** A scrutiny of the money-lending ‘statements’ filed by the assessee for the years ended 31st 
March, 1950 and 31st March, 1951 revealed that there were large investments made by the assessee 
in his money-lending business 1n those two years The assessee did not file balance-sheets for the 
said two years, or foi the eartter assessment years and consequently 1t was not clear from the state- 
ments filed by him, how he could make heavy 1nvestments 1n money-lending business 1n those two 
years " 

The Income-tax Officer also stated that 1n the year of account 1949-50 the tota] 
investments ın money-lending business had increased by Rs 1,33,000 and in the 
following year by Rs 49,000 and the plea of the assessee that growth in the 1nvest- 
mentsof the assessee 1n those years was mainly due to‘‘the cash balance" held by the 
manager out of his share received on partition between hun and his brothers, and 
cash gifts from his father-in-law which were till then kept uninvested even m the 
money-lending business, was not suppoited by any evidence, that the assessee had 
suppressed the account books for the periods prio1 to Ist April, 1949, and that the 
assessee had not produced the deed of partition relied upon According to the 
Income-tax Officer, the net wealth of the family on Ist April, 1937, inclusive of 1nvest- 
ments ın the money-lending business was less than Rs 50,000 and the investments 
made by the assessee 1n money-lending business were approximately of the order 
of Rs 21,000,thatthe assessments made on the family from 1937-38 till 1948-49 
showed that the assessee’s aggregate income for those yeais was Rs 30,000, that 
taking into account the manager’s professional income and the agricultural income 
of the assessee, the aggregate could not exceed Rs one lakh, and,that possession of 
large wealth on Ist April, 1949, which was not explained justified him in inferring 
that there was escapement of assessment of huge income or 1n any event 1t had resul- 
ted ın undər-assessment on account of the failure of the assessee in not disclosing 
the material facts fully and truly for the assessment years 1940-41 to 1949-50. 


The averments made by the JIncome-tax Officer ın his affidavit which have been 
accepted by the Court of First Instance, prima facie, establish that the Income-tax 
Officer had reason to believe that by reason of the omission or failure on the part of 
the assessee to disclose fully and truly all material facts necessary for his assessment, 
income chargeable to income-tax has escaped assessment. 


It was urged on behalf ofthe assesseethat year after year account books and state- 
ments of account were produced by the assessee before the Income-tax Officer, and the 
Income-tax Officer had computed the taxable income on the materials furnished no 
case for exercising the power of the Income-tax Officer under section 34 was made 
out, since power to re-assess may not be exercised merely because on the same evidence 
the Income-tax Officer or his successor entertains a different opinion In our view 
there 1s no force 1n this contention From the affidavit of the Income-tax Officer 
it clearly appears that there had been consideiable increase since 1938 m the 1nvest- 
ments in the money-lending transactions of the assessee and 1n the wealth of the 
assessee The Income-tax Officer was not seeking to re-assess the income on a mere 
change of opinion The increase m the wealth discovered was wholly dispro- 
portionate to the known sources of income of the assessee That was prima facie 
evidence on which the reason to b2lieve that the assessee had omitted to disclose fully 
and truly all materia] facts and that 1n consequence of such non-disclosure income 
had escaped assessment The Income-tax Officer has said that no attempt was made 
by the assessee to furnish somereasonable proof of the source of the additional wealth; 
the partition deed was not produced ; the books of account prior to 1948-49 were 
withheld on the plea that all the books were lost ; no evidence was tendered to show 
that the father-in-law of the manager was possessed of sufficient means to give and 
did give any large cash amounts to him ; and there was also no explanation why 
a large amount exceeding a lakh of rupees was not invested in the money-lending 
or other business 


The Income-tax Officer had therefore prima facie reason to believe that informa- 
tion material to the assessment had been withheld, and that on account of withholding 
of that information 1ncome liable to tax had escaped assessment From the mere 
production of the books of account 1t cannot be inferred that there had been full 
disclosure of the material facts necessary for the purpose of assessment. The terms 
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of the Explanation are too plain to peimit an argument being reasonably advanced, 
that the duty of the assessee to disclose fully and truly all material facts is discharged 
when he produces the books of account or other evidence which has a material 
bearing on the assessment. It 1s clearly implicit in the terms of sections 23 and 
34 of the Income-tax Act that the assessee 1s under a duty to disclose fully and truly 
material facts necessary for the assessment of the year, and that the duty 1s not dis- 
charged merely by the production of the books of accounts or other evidence. It 
is the duty of the assessee to bring to the notice of the Income-tax Officer paiticular 
items 1n the books of account or portions of documents which are relevant. Even 
if 1t be assumed that from the books produced, the Income-tax Officer, 1f he had been 
circumspect, could have found out the truth, the Income-tax Officer may not on that 


account bs precluded from exercising the powei to assess income which had escaped 
assessment. 


It was urged that since the High Court in appeal did not decide whether any 
primary facts on which the determination of the issue of reasonable belief in non- 
disclosure of material facts necessary for the assessment of the previous year and 
escapement of tax ın consequence thereof depended were not disclosed, the judgment 
of the High Court should be set aside The learned Trial Judge has dealt with in 
detail the affidavits of both the assessee and the Income-tax Officer and has come to 
the Conclusion that there was prima facie evidence of non-disclosure fully and truly 
of all material facts necessary for the assessment and on the materials placed before 
the Income-tax Officer he had reason to believe that as a consequence of that 
non-disclosure income had escaped assessment The High Court in appeal after 
referring to the Judgment in Calcutta Discount Company’s case1, observed : 

“9  * without the enquiry being held by the concerned Income-tax Officer 1t is not possible, 


on th: materialon record, to decide whether or not the assessee omitted to or failed to disclose fully 
and truly all material facts necessary for his assessment for the respective years " 


The High Court has pointed out that no final decision about failure to disclose 
fully and truly all material facts beating on the assessment of 1ncome and conse- 
quent escapement of income from assessment and tax could be recorded 1n the 
proceedings before them It certam was not within the province of the High 
Court to finally determine that question The High Court was only concerned to 
decide whether the conditions which 1nvested the Income-tax Officer with power to 
re-open the assessment did exist, and there is nothing in the judgment of the 


High Court which indicates that they disagreed with the view of the Trial Court 
that the conditions did exist. 


These appeals therefore fail and are dismissed with costs There will be one 
hearing fee, 
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THE SUPREME COURT OF INDIA 


PRESENT'—J C. SHAH, V RAMASWAMI AND V. BHARGAVA, JJ. 
S Srinivasan, Erode .. Appellant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section. 16 (3) (a) (2) and. (u) —Firm—Assessee, hts wife and. stranger 
fartners—Two minor sons of assessee also admitted to benefits of partnership—Interest on accumulated profits of 
wife and minor sons—Whether tncludible in the assessment of the assessee 


Appeals dismissed. 


The appellant was a senior partne: in a firm ın which the two other partners were his wife and a 
stranger In addition, two minor sons of the appellant were admitted to the benefits of the partnership- 
In one of the clauses of the partnership deed it was provided that “ if the firm requires any sum for 
meeting the expenses for 1ts management and if any of the partners has and 1s willing to give such 
amount, he may advance (such amount) as loan He may receive interest for such sum at the rate 





1? (1963) 18 CJ 741.(1961 28 C R 241: A.LR. 1961 SC. 372. 
* GA No 556 of 1965. 4th October, 1966. 
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of 12 annas per cent per mensem" Up to the beginning of the previous year relevant to the assess- 
ment year 1957-58 the profits that were accumulating 1n the accounts to the credit. of the wife and the 
two minor sons of the appellant were kept without any interest With effect from the previous year 
1n question, the partnership decided to allow interest at 9 per cent per annum on these accumulated 
profits The Income-tax Officer added the interest on accumulated profits ofthe wife and minor sons 
to the income of the appellant for purposes of assessment under section 16 (3) (a) (1) and (1) of the 
Indian Income-tax Act, 1922 On appeal the Appellate Assistant Commussioner held in favour of 
the appellant The Tribunal on further appeal, held that the amount of interest credited to the 
account of the minors ın respect of capital provided by the grandfather and grandmother had to be 
excluded from the total income of the appellant while the interest earned on the accumulated profig 
was rightly included in the income of the appellant On reference, the High Court answered the 
question against the appellant On appeal to the Supreme Court, 


Held, that the interest at least indirectly arose and accrued to the wife and the minor sons because 
of their capacity mentioned 1n section 16 (3) (a) (1) and (11) and was therefore includible in the assess- 
ment of the appellant z 


The cases where interest 1s earned on a deposit or a loan differ from a case where interest wa 
earned on amounts of which the minors permitted the use by the firm, because they were their accumu- 
lated profits arising from the firm itself and because of their interest in the firm as persons admitted 
to the benefits of the partnership 


Appeal by Special Leave from the Judgment and Order dated the 27th day of 
August, 1962, of the High Court of Madras in T.C. No 82 of 1960. 


A.K. Sen, Senior Advocate (R Gopalakrishnan, Advocate, with him), for Appel- 
lant. 


ST Desai, Senior Advocate (A N. Kirpal and R.N. Sachthey, Advocates, with 
him), for Respondent. 


The Judgment of the Court was delivered by 


Bhargava, J —The appellant is a senior partner 11 a firm 1n which the two other 
partners are his wife and a stranger In addition, two minor sons of the appellant 
were admitted to the benefits of the paitnership Under the deed of agreement 
constituting the partnership, the shares 1n the profits of all the five persons were 
defined There was also specification of the shares in which losses were to be shared 
by the three partners There was a clause in the deed of partnership that “ if the 
firm requires any sum for meeting the expenses for its management and if any of 
the partners has and 1s willing to give such amount, he may advance (such amount) 
asloan He may receive interest for such sum at the rate of 12 annas per vent per 
mensem ” The firm earned profits which were distributed in accordance with their 
shares between the three partners and the two minors who were admitted to the 
benefits of the partnership The amounts of profit falling to the share of the wife 
of the appellant and his two minor sons were allowed to accumulate 1n the accounts 
of the partnership for a number of years. Up to the beginning of the previous year 
relevant to the assessment year 1957-58, the profits that were accumulating 1n the 
accounts to the credit of the wife and the two minor sons of the appellant were kept 
without any interest. With effect from the previous year in question, the partnership 
decided to allow interest at 9 per cent per annum on these accumulated profits, so 
that, during this previous year, the amounts to the credit of these three persons 
increased on account of two additions in each case There was addition of further 
profit falling to their share and there was added interest on the opening balance of 
the accumulated profits 1n the accounts of each one of these three persons. All 
these amounts added to the accounts during the previous year in respect of the share 
of profits as well as interest on accumulated profits were added to the income of the 
appellant for purposes of assessment undersection 16 (3) (a) (1) and (11) of the Income- 
tax Act. These additions were challenged by the appellant on two different grounds. 
The first ground was that the provisions of section 16 (3) (a) (1) and (11) vere ultra 
vires as being beyond the legislative powers of Parliament The second ground 
was that, even on the application of these provisions, at least the amount added to 
the income of the appellant 1n respect of the interest credited 1n the accounts of his 
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wife and minor sons was not justified inlaw. Both these objections were overruled 
by the Income-tax Officer. On appeal, the Appellate Assistant Commissioner upheld 
the decision of the Income-tax Officer on the first point, but decided the second 
point in favour of the appellant and held that the interest earned by his wife and minor 
sons from the fiim could not be included 1n the income of the appellant for purposes 
of charging it with income-tax, The Income-tax Appellate Tribunal, on further 
appeal, again upheld the decision on the first question, but, onthe second question, 
partly rejected the claim of the appellant. The Tribunal held that the amount of 
interest credited to the account of the minors in respect of capital provided by their 
grandfather and grandmother had to be excluded from the total income of the 
assessee,while the interest earned on the accumulated profits was rightly included 1n 
the income of the appellant Thereupon, at the request of the appellant, the follow- 
ing two questions were refeired by the Tribunal for the opinion of the Madras 
High Court : 


* (1) Whether the provisions of sectton 16 (3) (a) (1) and (11) offend clauses (f) and (g) of 
Article 19 (1) of the Constitution of India ? 


(11) VVhether interest credited by the aforesaid firm to the assessee's wife and minor children 
attributable to past profit accumulations only 1s includible in the assessment of the assessee under 
section 16 (3) (a) (1) and (41) ?” 


The High Court answered both the questions against the appellant, and conse- 
quently, he has come up to this Court by Special Leave. 


So far as the first question 1s concerned, learned Counsel appearing for the 
appellant himself did not press 1t befo1e us 1n view of the decision of this Court in 
Balaji v. Income-tax Officer, Special Investigation Circle, Akola, and others! That 
point was earlier decided by the Madras High Court in BN Amina Umma v. Income- 
tax Officer, Kozhikode? It has been held by this Court in Balajr's case1, that the 
provisions of section 16 (3) (a) (1) and (zz) did not impose any unieasonable 1estriction 
on the fundamental rights of the assessee under Aiticle 19 (1) (f) and (eg) of the 
Constitution and were consequently, valid The first question has, therefore, 
been clearly answered correctly by the High Couit against the appellant 


Learned Counsel appearing for the appellant mainly argued before us the second 
question and urged that though the profits earned from the partnership by the wife 
and the minor sons of the appellant were undoubtedly income arising to them directly 
from the partnership of the wife 1n the firm or the admission of the minors to the 
benefits of the partnership in the firm, the interest acciuing on the accumulated profits 
should not be held to arise either directly o1 indirectly from the same source. The 
argument was that the accumulated profits belonging to the wife and the minor sons 
should be held to be m the natme of deposits made by them with the firm, or 1n the 
nature of loans advanced by them to the firm, and interest eained on such deposits 
or loans can have no relationship with the membeiship of the firm of the wife or the 
admission to the benefits of the partnership ofthe minorsons It appears to us that 
these accumulated profits remaining in the hands of the firm cannot, on any principle, 
be equated with deposits made or loans advanced The profits accumulated to the 
credit of the wife and the minor sons, because they did not diaw their share of profits 
when distribution of profits took place, and allowed these piofits to remain with 
the firm ; but there 1s no suggestion at all that, at that stage, either the wife or the 
minor sons, or anyone on their behalf, purported to enter into an arrangement with 
the firm to Keep these accumulated profits as deposits — Similarly, there was no such 
contiact which could convert those accumulations into loans advanced to the firm by 
these persons. The facts and circumstances indicate that the wife and the minor 
sons had earned these profits because of them membership of the firm or because of 
their admission to the benefits of the firm, and having eained these profits 1n that 
capacity, they allowed the use of then profits to the fium without any specific arrange- 
ment as would natuially have been entered into if these funds had belonged to a 


ee ee ee ee 
1 (1961) 1 SCJ 376; (1962) 2SC.R 983. 2 (1955)2MLJ 393 LL.R (1955) Mad, 
A.LR. 1962 S.C. 123. 702 : A.I.R. 1954 Mad. 1120. 
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stranger. "They let the firm use funds of theirs, because they had interest 1n the 
profits of the firm The facts also show that the use of these moneys was allowed to 
the firm without asking for any interest, and st was only at a later stage that the 
three partners of the firm decided to give interest on these amounts. When the 
decision was taken to give interest, the nature of the funds did not change. They 
did not get converted into deposits or loans They still remained accumulations 
belonging to a partner or persons admitted to the benefits of the partnership and 
allowed to be used by the firm. The interest also appears to have been allowed by 
the firm simply because these funds belonged either to a partner or to the minors who 
had been admitted to the benefits of the partnership 11 thus clear that the interest 
at least indirectly arose and acciued tothe wife and the minor sons because of their 
capacity mentioned in section 16 (3) (a) (;) and (zə) of the Income-tax Act. 


In this connection, learned Counsel for the appellant relied on a decision of the 
Bombay High Court 1n Bhogilal Laherchand v Commissioner of Income-tax, Bombay 
Gityl. It was held 1n that case that interest earned by minors on deposits maintained 
in the fium could not be held to be a benefit which the minors received from their 
admission to the partnership of the firm Thecase 1s applicable, because, as we have 
indicated above, 1n this case the 1nterest arising to the wife and the minor sons of 
the appellant was not the result of any deposits made by them with the firm. 


Chouthmal Kajriwal v. Commissioner of Income-tax, Assam?, and Akula 
Venkatasubbiah v. Commissioner of Income-tax,®, were cases where interest was 
paid to the minors on the capital provided by them for the business of the partnership. 
In those cases, it was held that the interest on the capital contributed by the minor 
sons was benefit arising from the admission of the minors to the benefits of the partner- 
ship, and consequently, that mterest had to be included 1n the total income of the 
father in his assessment These two cases are of no assistance, because the nature 
of the amount on which interest has accrued to the wife and the minor sons of the 
appellant 1s different and 1s not on capital advanced by them or on their behalf. 


Reference was also made by learned Counselto a decision of the Allahabad 
High Court 1n L Ram Narain Garg v. Commissioner of Income-tax, U P.*, yn which 
case also it was held that interest paid to a minor son admitted to the benefits of a 
partnership on his capital investment 1s income derived directly or indirectly by 
him from the admission and 1s 1ncludible 1n the 1ncome of the father under section 
16 (3) (a) (i) of the Income-tax Act Tt was further held that it cannot be stated as a 
matter of law that interest paid by a partnership to a minor admitted to 1ts benefits 
can neVer be said to be connected even indirectly with the fact of his admission. 
It is connected with the fact 1f the interest paid 1s on capital investment by the minor 
or of a loan advanced to the partnership by the minor and the partnership deed 
forbids the raising of a loan from any person other than a partner or a person 
admitted to its benefits It is not connected with the fact 1f the interest is paid on a 
deposit made, or loan advanced by the minor, and the partnership was free to accept a 
deposit or a loan from any paison even if not connected withit The principle 
enunciated by the Allahabad High Court does not envisage all circumstances in 
which interest may be earned by a minor on his moneys with the firm The cases 
where interest is earned on a deposit or a loan differ from a case of the type before 
us where interest was earned on amounts of which the minors permitted the use by 
the firm, because they were their accumulated profits arising from the firm itself and 
because of their interest in the fim as persons admitted to the benefits of the 
partnership. In the circumstances, the answer returned by the High Court to the 
second question was also correct. The appeal fails and is dismissed with costs. 








TKK. 2 Appeal dismissed. 
1 ILR (1954) Bom 1093“ 56 Bom LR: 3 (1963) 47 ITR 458. 
718" AIR 1955 Bom 16 4 (1965) 55 IT R. 435. 
2. (1961) 41 I T-R. 570. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND V. BHARGAVA JJ. 


M/s. O. RM. M. SP. SV. Firm .. Appellant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (IX of 1922) section 25—Duscontinuance—Business chaiged to tax 
under the 1918 Act—Exemption—Assessee, fi m—Business in. India and outside. India—Piofits 
of foreign business—Receipt—Taxed under the 1918 Act —Dissolution. of firm—Foreign business 
and rental income from houses owned by foreign firm—Relief on discontinuance—Allowable. 
—Receipt of income derived from foreign business—Charge under the 1918 Act—Amounts to assess 
ment on foreign business—Business, profession or vocation—Not a unit of assessment—Charge on 
the owner of the business—Exemption on discontinuance—General—Not restricted to the head “profit, 
and gain of business" — Division into various heads only for computation—Rental income from property 
owned by foreign firm—Relief on discontinuance—Tenable 


A Hindu undivided family, carrying on business 1n money-lending 1n India and outside India 
was assessed under the 1918 Act 1n 1espect of the receipt of the profits of the foreign business. Ona 
partition and constitution of a partnership (the assessee) between the divided members of the family 
in the year 1938, a claim was made1n the assessment year 1939-40 under section 25 (3) and (4) Of 
Act of 1922 in respect of the period from 13th April, 1938 to 2nd June, 1938 In reference the 
High Court rejected the claim on the basis that there was no discontinuance of the business but 
only succession. On the dissolution of the assessee-firm on 2nd March, 1952, a claim for relief 
under section 25 (3) was made for the assessment year 1952-53, 1n respect of the income from foreign 
business and the rental income from house properties owned by the foreign firm The High Court 
n reference held that as the foreign business cannot be deemed to have been charged under 1918 
Act because the assessee was only taxed on remittances received from the profits of the foreign 
business, section 25 (3) was not attracted. The assessee appealed 


Held, that the assessee 1s entitled to both the parts of the relief contemplated under sec 
tion 25 (3) of the Act 1n respect of the foreign business and 1s also entitled to relief under sec- 
tion 25 (3) with regard to rental income from house properties owned by the foreign firm which 
was discontinued 1n the year of assessment. 


Where the entire 1ncome of the foreign business was remitted to the assessee and tax 1mposed 
on that income under the 1918 Act, the foreign business of the assessee must be held to be charged 
under the provisions of 1918 Act within the meaning of section 25 (3) of Act of 1922 It1s manifest 
that by section 3 of the 1918 Act the charge was made on the receipt of 1ncome in British India and 
as the income received by the assessee was derived from the foreign business and was 1n relation 
to the foreign business 1t must be taken that there was an assessment to tax on the foreign businesg 
within the meaning of section 25 (3) of the Act of 1922. 


Taxis charged under the Income-tax Acts on specific units such as, individuals, Hindu undivided 
family, companies, local authorities, firms and association of persons, etc , and business, profession 
or vocation 1s not a unit of assessment. When, therefore, section 25 (3) enacts that tax was charged 
at any time on any business, 1t 1s intended that the tax was at any time charged on the owner of the 
business. If that condition be fulfilled 1n respect of the 1ncome of business under 1918 Act, the 
owner or his successor-1n-1nterest in relation to the business will be entitled to get the benefit of the 
exemption under 1t 1f the business 1s discontinued. 


The exemption under section 25 (3) 1s general and there is no reason to restrict the condition 
of the applicability only to income on which the tax was payable under the head “profits, and gains 
of business, profession or vocation ” The heads of income described in section 6 of the 1922 Act 
and further elaborated for the purpose of computation ın sections, 7 to 10 and 12, 12-A,1 2-AA and 
12-B are intended merely to indicate the classes ofincome the heads do not exhaustively delimit 
sources from which income arises. Business 1ncome 1s broken up under different heads only for the 
purpose of computation of totalincome. By that breaking up the income does not cease to be 
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the income of the business. The assessee 1s entitled to relief with regard to the rental 1ncome from 
the house properties owned by the foreign firm which was discontinued 


Appeal from the Judgment and Order dated the 18th December, 1962, of the 
Madras High Court in Tax Case No. 143 of 1960.4 


A. K. Sen, Senior Advocate (K. Parasaran, K. Rajinder Chaudhuri and K. R. 
Chaudhuri, Advocates, with him), for Appellant, ° 

B. Sen, Senior Advocate, (T. A. Ramachandran, Advocate, and S. P. Nayar, 
Advocate, for R. N. Sachthey, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 


Ramaswami, J—This appeal is brought by certificate against the judgment 
of the Madras High Court dated 18th December, 1962 1n T.C. No. 143 of 19601, 


The appellant (hereinafter called the ** assessee ") was a fium called O RM. M. 
SP. SV. Firm which was registered under section 26-A of the Income-tax Act, 
1922, (hereinafter called the ‘1922 Act^). Prior to the constitution of the firm, the 
partners were members of a Hindu undivided family. The family which consisted 
of Meyyapa Chettiar and his two brothers carried on money-lending business in 
India and 1n the former Federated Malaya States and 1t was assessed under the Indian 
Income-tax Act, 1918 (hereinafter called the ““1918 Act’’.) There wasa disiuption 
of the joint family status on 2nd Tune, 1938, and thereafter the members of the 
family continued the business əs partners. In the course of the assessment for the 
year 1939-40 1t was clarmed by Meyyappa Chettiar, one of the members of the family 
that having regard to the severance of joint family status, the income of the family, 
from 13th April, 1938 to 2nd June, 1938, was not liable to be taxed by reason of the 
provisions of section 25 (3) and (4) The Income-tax Officer accepted the fact of 
paitition amongst the members for the family, but rejected the contention that the 
family was not liable to pay tax on the profits of the said period. The High Court 
ultimately called for a reference on the following question : : 

** Whether the income of the family fiom 13th Apiil, 1938 to 2nd June, 1938 1s not liable to be 
taxed by virtue of section 25 (3) of the Indian Income-tax Act." 

After receipt of the reference the High Court held that there was no disconti- 
nuance of the business within the meaning of section 25 (3). The view taken by 
the High Court was that when a Hindu undivided family carrying on a business, 
which was taxed under the 1918 Act, became disrupted and the members continue 
the business thereafter as partners, there could be no discontinuance but only succes- 
sion by the firm of the business of the family. It was held in that case that ıt was the 
assessee-firm which took over the business of the Hindu undivided family. The 
firm was dissolved on 2nd March, 1952, In the assessment for the year 1952-53 the 
assessee applied for relief under section 25 (3) of the 1922 Act. The claim was 
rejected by the Income-tax Officer on 7th March, 1956. The assessee preferred an 
appeal to the Appellate Assistant Commissioner who dismissed the appeal holding 
that 1n the case of business carried on 1n foreign territory the business as such is not 
assessed under section 3 of the 1918 Act but only receipt of the income in British 
India 1s assessed and it cannot therefore be held that the foreign business of the 
appellant was charged to tax under the 1918 Act. The assessee took the matter 
in further appeal to the Appellate Tribunal which considered that the assessee was 
entitled to relief under section 25 (3) of the 1922 Act except for the income received 
from the house properties ın Malaya The Appellate Tribunal accordingly allowed 
the appeal of the assessee 1n pait. Both the assessee and the Department applied 
to the Appellate Tribunal for reference of the questions of law to the High Court. 
The Appellate Tribunal allowed the applications and stated a case to the High Couit 
on the following questions of law * 

** (9) Whether the assessee 1s entitled to both the parts of the relief contemplated under sec- 
tion 25 (3) of the Actin respect of foreign business at Penang, Ipoh and Kambar ? 


(q) Whether the applicants also entitled to relief under section 25 (3) of the Act with regard 
to rental income from house properties owned by the foreign firm which was discontinued 1n the 
year of assessment." 

—— ———— 
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The Appellate Tribunal also referred another question for the opinion of the 
High Court but it is not the subject-matter of the present appeal. 


The High Court, held that the assessee was not entitled to relief under section 
25 (3) of the 1922 Act and accordingly answered both the questions 1n favour of the 
Department. The view taken by the High Court was that the foreign business of the 
assessee cannot be deemed to have been charged under the provisions of-the 1918 
Act because the assessee was only taxed on remittances received from the profits 
of the foreign business and there was no-tax on the foreign business itself under the 
1918 Act The High Court accordingly reached the conclusion that the assessee 
was not entitled to relief under section 25 (3) of the 1922 Act. 


Section 25 (3) of the 1922 Act 1s to the following effect : 


* 25. (3) Where any business, profession or vocation on which tax was at any time charged 
under the provisions of the Indian Income-tax Act, 1918 (VII of 1918), 1s discontinued, then, unless 
there has been a succession by virtue of which the provisions of sub-section (4) have been rendered 
applicable no tax shall be payable 1n respect of the income, profits and gains of the period between 
the end of the previous year and the date of such discontinuance, and the assessee may further claim 
that the income, profits and gains of the previous year shall be deemed to have been the income, 
profits and gains of the said period Where any such claim 1s made, an assessment shall be made 
on the basis of the income, profits and gains of the said period, and 1f an amount of tax has already 
been patd in respect of the income, profits and gains of the previous year exceeding the amount 
payable on the basis of such assessment, a refund shall be given of the difference " 


Under this section exemption from liability to pay tax 1n respect of the income, 
profits and gains may be clatmed Uy an assessee 1f the business 1s one 1n respect of 
which tax was charged at any time under the 1918 Act, and the business 1s discon- 
tinued—there being no succession by virtue of whichthe provisions of sub-section (4) 
of section 25 have been rendered applicable — Section 25 (3) , however, applies even 
if the person assessed under the 1918 Act was different from the pe1son who claims 
relief under that section provided the former was the predecessor-in-interest of such 
person in relation to the business. The reason for enacting section 25 (3) was that 
under the 1918 Act, 1ncome-tax was levied by virtue of section 14 (2) of the 1918 Act, 
on the income of the year of assessment Tax was, therefore, levied 1n the financial 
year 1921-22 on the income of that year By the 1922 Act the basis of taxation was 
altered and by section 3 of that Act, charge for tax was imposed upon the income of 
the previous year. When the 1922 Act was brought 1nto foice on 1st April, 1922, 
two assessments 1n respect of the same 1ncome for the year 1921-22 had to be made. 
The income for 1921-22 was accordingly chargedtotax twice; it was charged under 
the 1918 Act and 1t was also charged to tax under section 3 of the 1922 Act read with 
the appropriate Finance Act, resulting in double taxation in respect of the income 
forthat year. But with a view to make the number of assessments equal to the number 
of years during which the business was carried onthe Legislature enacted the exemp- 
tion prescribed by section 25 (3) This benefit was however restricted only to the 
income, profits and gains of business, profession or vocation on which tax had been 
charged under the provisions of the 1918 Act. By enacting section 25 (3) the Legis- 
lature 1ntended to exempt the income, profits and gains resulting from the activity 
Styled business, profession or vocation from tax when the business, profession or 
vocation is discontinued if tax was charged 1n respect thereof under the 1918 Act. ^ 


The first question to be considered in this appeal is whether the assessee is 
entitled to both parts of reltef contemplated under section 25 (3) of the 1922 Act in 
respect of the foreign business at Penang, Ipoh and Kambar. The controversy between 
the parties turns on the question whether the foreign business of the assessee was 
at any time charged under the provisions of the 1918 Act. It has been found by the 
Appellate Tribunal that the assessee was taxed on remittances received from and out 
of the profits ofthe foreign business. The finding of the Appellate Assistant 
Commissioner is stated 1n these terms : 


“The entire profits of the foreign business came to be assessed in the hands of the appellant 
under the 1918 Act, not because ıt was a business income but because such income had been remitted 
into British India. Therefore, 1n fact also 1t 1s not the foreign profits of a business that has been 
177 to tax but only the remittance which 1n the particular case was not less than the profits of 
the year.” 
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We have therefore to proceed on the footing that the assessee received the entire 
profits of the foreign business in British India and the entire profits were assessed 
to income-tax in the hands of the assessee under the 1918 Act. 1t is necessary, at this 
stage, to set out the relevant provisions of the 1918 Act. 


Section 3, the charging section stated as follows : 


“3 (1) Save as hereinafter provided, this Act shall apply to allincome from whatever source 
itis derived, 1f1t accrues or arises or is received in British India, or 1s, under the provisions of this 
Act, deemed to accrue or arise or to be received in British India. i 


Section 5 mentioned the classes of income chargeable to income-tax and reads 
as follows : 


“3. Save as otherwise provided by this Act, the following classes of income shall be chargeable 
to 1ncome-tax 1n the manner hereinafter appearing, namely— 


(i) Salaries. 

(if) Interest on securities. 
(ul) Income derived from house property. 
(iz) Income derived from business. 


(x) Professional earnings s 
(vi) Income derived from other sources". 


Section 9 of the 1918 Act enumerated the permissible deductions in the com- 
putation of the profits of the business The question for determination 1s whether 
the foreign business of the assessee was at any time charged under the provisions 
of section 3 of the 1918 Act, It has been found m this case that the entire 
income of the foreign business was remitted to the assessee and tax rmposed on that 
income under the 1918 Act. VVe are of the opinion that ın the context of these two 
facts the foreign business of the assessee must be held to be charged under the provi- 
sions of the 1918 Act within the meaning of section 25 (3) of the 192? Act. Itis manifest 
that by section 3 of the 1918 Act the charge was made on the receipt of income in 
British India and as the income received by the assessee was derived from the foreign 
business and was ın relation to the foreign business it must be taken that there was 
an assessment to tax on the foreign business within the meaning of section 25 (3) 
of the 1922 Áct. In other words, the tax under the 1918 Act was charged upon the 
assessee 1n respect of his activity styled ‘foreign business” and in relation to rt and it 
must be hence taken, upon the facts found by the Appellate Trıbunal ın this case, 
that the foreign business of the assessee was charged under the 1918 Act within the 
meaning of section 25 (3) of the 1922 Act. The High Court has taken the view that 
the foreign business of the assessee was not charged under the 1918 Act because what 
was taxed was the remittances received by the assessee from the foreign business 
and not the foreign business itself. In taking this view, the High Court has 
followed its previous decision in Commussioner of Income-tax, Madras v. S.V.R M. 
Palaniappa Chettiar €? otherst 1n which it was held that the words ** on which" in 
section 25 (4) of the 1922 Act cannot be interpreted as meaning “ with reference to 
which" and that 1n order to clatm and avail the benefit under section 25 (4) the tax 
clearly should be charged on the business as such under the 1918 Act. At page 173 
ofthe report, Satyanarayana, Rao, J., stated as follows :— 

“ The relief under sub-clause (4) 1s permissible only) f the tax on the business was charged under 
the provisions of the Indian Income-tax Act, 1918 If the foretgn business at Muar was not and 
could not have been charged under the Act and the share1n the profits of the family from that foreign 
business was charged under section 3 only on the receipt 1n British India, can it be said that the 
charge so made was a charge of a tax on the forergn business. Theincome received by the joint family 
could not have been charged under the head ‘income derived from business ” but only as a receipt 
undersection 3. The argument, however, on behalf of the assessee by his learned Advocate 
Mr. Rajah Iyer was that the words ' on which tax was at any time charged’ should be construed as 
meaning * with reference to which tax was at any time charged.’ In other words, the contention 
1s that theincome derived by the assessee wasin relation to a business and therefore the assessment of 
the income must be treated as an assessment of the business. No doubt, under the provisions 
of the Income-tax Act, the tax1s payable by an assessee but the assessment of the tax is on the basis 
of various heads of income derived by the assessee one of which 1s business. It cannot, therefore, 
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be said that because tax was payable by the assessee on the profits received from a business in a 
foreign territory such assessment 1s an assessment of the business.” 


In our opinion, the view adopted by the High Court in Commissioner of Income- 
tax, Madras v. S V RM Palaniappa Chettiar & others! must be taken to be impliedly 
overruled by the recent decision of this Court m) Commussioner of Income-tax, 
Bombay City 1 v. Chugandas 6? Co ? 1n which the question was whethe1 the interest 
on securities formed part of the assessee's business 1ncome for the purpose of the 
exemption from tax under section 25 (3) of the 1922 Act. It was held by this Court 
that the assessee was entitled to exemption under section 25 (3) 1n respect of interest on 
securities as well, and there was no reason to restrict the condition of the applicability 
of the exemption under section 25 (3) only to income on which the tax was payable 
under the head '' Profits and gains of business, profession or vocation" It was 
further observed in that case that tax is charged under the Income-tax Acts on specific 
units, such as, individuals, Hindu undivided families, companies, local authorities, 
firms and associations of persons, etc., and business, profession or vocation 1s not a 
unit of assessment. When, therefore, section 25 (3) enacts that tax was charged at 
any time on any business, it is intended that the tax was at any time charged on the 
owner of any busiiess If that condition be fulfilled 1n respect of the income of the 
business under the 1918 Act, the owner or his successor-in-interest in relation to the 
business, will be entitled to get the benefit of the exemption under it 1f the business 1s 
discontinued We are accordingly of the opinion that the High Court was in error 
in holding that the foreign business of the assessee was not charged under the provi- 
sions of the 1918 Act The first question must therefore be answered 1n favour of 
the assessee and it must be held that the assessee is entitled to both parts of relief 
contemplated under section 25 (3) of the 1922 Act mn respect of the foreign businesses 
at Penang, Ipoh and Kambar. 


The second question of law arising in this appeal is whether the assessee Was 
entitled to relief under section 25 (3) of the 1922 Act with regard to the rental income 
from house properties owned by the foreign firm which was discontinued in the year 
of account A similar question was the subject-matter of consideration in Com- 
missioner of Income-tax, Bombay City Iv Chugandas & Co ? which has already been 
referred to In that case, the assessee-firm, a dealer in securities holding securities 
as 1ts stock-in-trade, had been charged to tax under the 1918 Act, 1n respect of busi- 
ness. Itreceived Rs 4,13,992 and Rs 1,01,229 as interest on securities in the years 
1946 and 1947 respectively The firm discontinued 1ts business on 30th June, 1947. 
The question at issue was whether the interest on securities formed part of the assessee's 
business income for the purpose of the exemption from tax under section 25 (3) 
of the 1922 Act. Tt was held by this Court that the assessee was entitled to exemp- 
tion under section 25 (3) in respect of interest on securities as well It was pointed 
out that there was no reasonto restrict the condition of the applicability of the exemp- 
tion under section 25 (3) only to income on which the tax was payable under the head 
* profits and gains of business, profession or vocation”? The exemption under 
section 25 (3) 1s general It was explained by this Court that the heads of income 
described in section 6 of the 1922 Act, and further elaborated for the purposes of 
computation in sections 7 to 10 and 12, 12-A, 12-AA and 12-B, are intended merely 
to indicate the classes of income. The heads do not exhaustively delimit sources 
from which income arises Business income is broken up under different heads 
only for the purpose of computation of the totalincome. By that breaking up the 
income doss not cease to be the income of the business, the different heads of income 
b»ing only the classification prescribed by the Income-tax Act for computation The 
ratio of this decision applies to the present case and it must accordingly be held that 
th? assessee is entitled to relief under section 25 (3) of the 1922 Act with regard to the 
rental income from the house properties owned by the foreign firm which was 
discontinued in the year of account. 
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For these reasons the judgment of the Madras High Court is set aside and this 
appeal must be allowed with costs. 


V.S. ———— Appeal allowed. 
(Civil Appellate Jurisdiction) 
PRESENT :—J.C. SHAH, V RAMASWAMI AND V. BHARGAVA, JJ 


S. S. Rajalinga Raja ..  Appellant* 
y. 


The State of Madras .. Respondent. 


Madras Plantations Agricultural Income-tax Act, (V of 1955), sections 3, 4,65—scope— 
Agricultural income-tax—Sale of produce of earher years in the year of account —Income 


derived, whether exempt—Tax for those years paid after composition—Pioduce of those years, 
whether had suffered tax 


For the assessment year 1957-58, the appellant submitted a return disclosing a net agricultural 
income of Rs 5,250 from his cardamom plantation On enquiry the Agricultural Income-tax 
Officer learnt that the appellant had sold stocks of cardamom of the value of Rs 58,375-9-9 between 
{st April, 1956 and 31st March, 1957. The appellant explained that those sales represented not 
the produce of the year of account but accumulated stocks of the past three to four years. That 
explanation was rejected by the Agricultural Income-tax Officer and after allowing expenditure 
estimated at the rate of Rs 120 per acre the balance was brought to tax and a penalty of Rs 3,000 
was levied. The order was confirmed by the Appellate Assistant Commissioner But the Tribunal 
was of the view that the average production of cardamom per acre was 40 Ibs , and that 1f the stock 
of cardamom sold 1n the year of assessment be attributed to production of the year, the yield would 
approximately be 134 lbs per acre Holding that an estimate of 40 Ibs. per acre would be a “ fair 
estimate” and that an average expenditure of Rs 145 per acre should be allowed, the Tribunal 
directed that the assessment be modified and the order imposing penalty be set aside The High 
Court, on revision, rejected the contention of the appellant that the income from sales of cardamom 
stock of previous years was not taxablein the year of account because 1t had been subjected to tax 
in those previous years under orders compounding the tax under section 65 of the Madras Planta- 
tions Agricultural Income-tax Act, 1955 and restored the assessment made by the Agricultural 
Income-tax Officer On appeal to Supreme Court, 


Held, that merely because the produce of the plantation was received 1n the earlier years, assum- 
ing that the appellant's case was true, income derived from sale of that produce in the year of 
account was not exempt from tax under the Act, ın that year. 

From the mere fact that the appellant did not submit returns of income for the years 1955-1956 
and 1956-1957 but applied to compound the tax under section 65 of the Act, and paid the tax deter- 
mıned at the rates specified ın Part II of the Schedule to the Act, ıt could not be inferred that the 
produce which was sold by him in the year of account had suffered tax 1n the earlier years. 


\ 
It 1s not necessary for income to accrue that there must be a sale of a commodity, consumption 
by use of a commodity 1n the business of the assessee from which the assessee obtains benefit of the 
commodity may be deemed to give rise to 1ncome. 


Section 3 of the Act read with the definition of “agricultural income” charges to tax the mone- 
ary return either as rent or revenue or agricultural produce from the plantation The expression 
“income” in its normal connotation does not mean mere production or receipt of a commodity 
which may be converted into money. Income arises when the commodity 1s disposed of by sale 
consumption or use 1n the manufacture or other processes carried on by the assessee qua that comr 
modity Thereis no reason to think that the expression “inccme’’1n the Act has any other conno- 
tation A tax onincome whether agricultural or non-agricultural, is, unless tte Act provides other- 
wise, a tax on monetary return, actual or notional Secticn 4 of (re Act supports that view, fo- 
ın the total agricultural 1ncome 1s comprised all agricultural income derived frcm a plantation in 
the State. 


Appeals by Special Leave from the Judgments and Orders dated the 
12th November, 1962, and Ist January, 1964, of the Madras High Court in Tax Case 
No. 19 of 1961 and S.C. Petition No. 142 of 1963 respectively. 
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S. Swaminathan and R. Gopalakrishnan, Advocates, for Appellant. 


P. Ram Reddy, Senior Advocate (4. y. Rangam, Advocate, with him), for 
Respondent, 


The Judgment of the Court was delivered by 


Shah, J.—S. S. Rajalinga Raja—hereinafter called “ the appellant "—owns a 
cardamom plantation on a fifty-acre estate, For the assessment year 1957-58 he 
submitted a return under the Madras Plantations Agricultural Income-tax Act V of 
1955 disclosing a net income of Rs 5,250 from the plantation On enquiry the Agri- 
cultural Income-tax Officer learnt that the appellant had sold stocks of cardamom of 
the value of Rs. 58,375-9-9 between Ist April, 1956 and. 31st March, 1957. The 
appellant explained that those sales represented not the produce of the year of 
account, but accumulated stocks of the past 3 to 4 years That explanation was 
rejected by the Agricultural Income-tax Officer and after allowing expenditure esti- 
mated at the 1ate of Rs. 120 per acie, the balance was brought to tax, and a penalty 
of Rs. 3,000 was levied under section 20 (1) (c) of the Act. The order Was con- 
firmed in appeal to the Appellate Assistant Commissioner, both as to the levy of 
tax and penalty. But the Appellate Tribunal was of the view that the average 
production of cardamom per acre was 40 Ibs. and that if the stocks of cardamom 
sold inthe year of assessment be attributed to production of the year, the yield 
would apptoximately be 134 Ibs. per acre. Holding that an estimate of 40 lbs per 
acre would a “faır estimate" and that an average expenditure of Rs. 145 per acre 
should be allowed, the Tribunal directed that the assessment be modified, and 
the order 1mposing penalty be set aside. 


The State of Madras then applied to the High Couit of Madras in revision The 
High Court was of the view that a part of the stock of cardamom sold in the year, 
though not the whole, was probably accumulated stock out of previous year's pro- 
duction, but since the appellant did not lay before the taxing authorities reliable 
evidence, his explanation was lightly rejected. The High Court also rejected the 
contention of the appellant that the income from sales of cardamom stock of previous 
years was not taxable in the yea1 of account because it had been subjected to tax in 
those previous years under orders compounding the tax under section 65 of the 
Act. The High Court accordingly allowed the petition and restored the assessment 
made by the Department. With Special Leave, the appellant has appealed to this 
Court. 


It 1s claimed by the appellant ın the first instance that under the Act, agricultural 
produce itself 1s income and becomes charged to tax under the Madras Plantations 
Agricultural Income-tax Act, 1955, when it 1s received, and not when 1t is Sold, used 
or consumed. Relying upon this piemise 1t was urged that even on the view expressed 
by them the learned Judges of the High Court ought to have directed determination 
of the produce which was actually derived from agriculture 1n the year of account, 
and ought to have brought to tax only that quantity and excluded the value of the 
rest from taxation under the Act. Section 3 of the Act 1mposes the charge of tax 
upon the total agricultural income of the previous year of every person, and by sec- 
tion 4 the total agricultural income of any previous year of any person comprises 
all agiicultural income derived from a plantation within the State and 
received within or without the State. ‘‘Agricultural income” is defined (in so far as 
the definition 1s relevant ın these appeals) as meaning : 

““ (1) any rent or revenue derived from a plantation : 

(2) any income derived from such plantation in the State by— 

(1) agriculture ; or 

(11) the performance by a cultivator or receiver of rent-in-kind of any process ordinarily 


employed by a cultivator or receiver of rent-in-kind to render the produce 1atsed or received by him 
fit to be taken to market ; or 


(111) the sale by a cultivator or receiver of rent-in-kind of the produce raised or received by 
him, 1n respect of which no process has been performed other than a process of the nature described 


In paragraph (11) ; 
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Explanation 1 — * * * * T 
Explanation 2 — 
(3) * % * * * 93 


Prima facie, section 3 of the Act read with the definition of *'agricultural income" 
charges to tax the monetary return either as rent or revenue or agricultural produce 
from the plantation. The expression “ income ” 1n its normal connotation does not 
mean mere production or receipt of a commodity which may be converted into money 
Income arises when the commodity 1s disposed of by sale, consumption or use 1n the 
manufacture or other processes carried on by the assessee qua that commodity. There 
is no reason to think that the expression ^*1ncome" in the Act has any other conno- 
tation. A tax on income whether agiicultural or non-agricultural 1s, unless the Act 
provides otherwise, a tax on monetary return —actualor notional. Section 4 of the 
Act supports that view, for in the total agricultural 1ncome 1s comprised all agricul- 
tural income derived from a plantation in the State. İt is not necessary, however, 
for income to accrue that there must be a sale of a commodity, consumption or use 
of a commodity 1n the business of the assessee from which the assessee obtain benefit 
ofthe commodity may be deemed to give rise to income. Therefore, mere ly 
because the produce of his plantation was receyved in the earlier years, assuming that 
the appellant’s case 1s true, income derived from sale of that produce 1n the year of 
account is not exempt from tax under the Act, 1n that year. 


Counsel for the appellant strongly relied upon a judgment of this Court in 
Dooars Tea Co., Ltd v. Comnussioner of Agricultural Income-tax, West Bengal, a 
case decíded under the Bengal Agricultural Income-tax Act IV of 1944 Tt was held 
in interpreting the definition of section 2 (1) (5) of the Bengal Agricultural Income-tax 
Act, 1944, which is in substantially the same language as the definition under the 
Act, that ıt was not predicated of the agricultural income that it must be sold and 
profit or gain received from such sale before 1t can be included in the definition of 
agricultural income. In Dooars Tea Co. Ltd's case}, the appellant grew bamboos, 
thatching grass and fuel by agricultural operations and utilized the products for the 
purpose of Its tea business The claim of the Income-tax Author1tes to tax the value 
of the produce was resisted on the plea that the produce was not sold. In rejecting 
that plea, the Court observed at page 13: 


“Tn terms the clause (section 2 (1) (5)) takes in income derived from agricultural land by agricul- 
ture; and as we have already pointed out giving the material words their plain grammatical mean- 
ing there is no doubt that agricultural produce constitutes income under this clause İs there any- 
thing in the context which requires the introduction of the concept of sale1n interpreting this clause 
as suggested by the appellant? In our opinion this question must be answered in thenegative Not 
only 1s there no 1ndication 1n the context which would justify the importing of the concept of sale 1n 
the relevant clause, but as we have just indicated the indication provided by clauses (11) and (111) 1s 
all to the contrary. What this clause seems clearly to have 1n view 1s agricultural produce itself 
which has been used by the assessee "' 


But these observations do not, in our judgment, imply that agricultural pro- 
duce when received by a person carrying on agricultural operations becomes income 
in his hands. The Court m that case was concerned to deal with a limited question 
whether a person who has raised agricultural produce instead of selling it uses that 
produce for his own business, can be said to have earned agricultural income ? The 
Court 1n that case held that he would be deemed to be earningincome. The decision 
1s authority for the proposition that for agiicultural income to arise, 1t 15 not predicated 
that the agricultural produce must be sold : user of agricultural produce for the 
purpose of the business of the assessee may give 11se to agı cultural income. 


The decision İn State of Kerala and another v. Bhayanı Tea Produce Co. Lida 
on which reliance was placed by Counselforthe appellant has, 1n our Judgment, no 
relevance whatevei in this case. In JBhavami Tea Produce Company's case), the 
assessee was required under section 25 of the Coffee Act, 1942, to deliver the coffee 
produced by 1t to the Coffee Board and the question which fell to be determined was 
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whether such delivery constituted sale by operation of law as a result of which the 
assessee ceased to be the owner of the coffee, the moment 1t handed over the produce 
to the Coffee Board This Court held that under the relevant provisions of the Act 
as soon as the producer of coffee handed over the produce to the Coffee Board, it 
ceased to be the owner and income accrued to him at that point of time That case 
does not lay down the proposition that income accrues to a producer of agricultural 
produce before the date of disposal, use 01 sale 


The second argument raised by the appellant has also no substance For 
the years 1955-56 and 1956-57 the appellant did not submit returns of income, but 
applied to compound the tax under section 65 of the Act, and paid the tax 
determined at the rates specified 1n Part IT ofthe Schedule tothe Act. Therefrom 
It cannot be infeired that the produce which was sold by him inthe year of account 
to which these appeals relate had suffered tax 1n the earlier years. It has to be proved 
that the crop sold by the appellant related to the years in respect of which he had 
applied to compound the tax , and on that part of the case there s no evidence. 


The appeals therefore fail and are dismissed with costs. There will be one 
hearing fee. 


T.K.K. : . Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH AND V. RAMASWAMI, JJ. 


Commissioner of Income-tax, Madras . .. Appellant * 
y. 
Prithvi Insurance Co., Ltd. .. Respondent. 


Income-tax Act (XI of 1922), section 24 (2)—Loss—Set-off —Same business—Criterton—Inter- 
connection, interlacing interdependence and unity—Closure of one business without affecting the 
other busıness—Not a decisive test—Assessee a company carrying on life insurance and general insure 
ance business—Allowed under the memorandum of association—Common administrative organisation 
and common expenses—Loss ın life business against profits in general business—Set-off—Allow- 
able—Same business. 


The assessee, a public limited company, carried on 1n the relevant years of account, business 
of insurance, life and general For the assessment year 1951-52 the Department and the Tribunal 
held that the life insurance business and general business carried on by the assessee were distir.ct 
and separate and the loss carried forward from the previous year ın respect of the life insurance 
business could not be set-off under sectton 24 (2) against the profits of the general insurance business. 
But the High Court answered the reference ın favour of the assessee The Revenue appealed. 


Held, that the life insurance business and the general insurance business constitute the same 
business within the meaning of section 24 (2) of the Act and hence the unabsorbed losses incurred 
1n the earlier years 1n the life insurance business are available to be set-off against the profits from 
the general insurance business. 


Whether two or more lines of a business may be regarded as the same business or different 
‘businesses depends not upon the special methods prescribed by the Income-tax Act for computation 
of the taxable income, but upon the nature of the businesses, the nature of their co-organisation, 
management, source of the capital fund utilised, method of book-keeping and a host of other related 
circumstances which stamp them as the same ordistinct The testisifthereis any inter-connection, 
any interlacing, any 1nterdependence and any unity at all embracing the two businesses The inter- 
connection, interlacing, interdependence and unity may be furnished by the existence of common 
management, common business organization, common administration, common fund and a common 
place of business 

The test whether one of the businesses can be closed without affecting the conduct of the 
«ther business is not a decisive test in determining whether the two businesses constitute a same 
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business within the scope of section 24 (2) If one business cannot conveniently be carried on after 
the closure of the other, there would be a strong indication that the two businesses constitute the 
same business, but no desicive 1nference may be drawn from the fact that after the closure of one 
business another may conveniently be carried on. 

Held on facts : the assessee was entitled to carry on the life insurance business and the genera! 
insurance business under 1ts memorandum of associati on, and the businesses wereattended to by the 
branch managers and the agents without any distinction, there was one common administrative 
organization and the expense 1ncurred 1n connection with the business both for administration, 
and for heads of expenditure such as salary of the staff, postage, staff welfare fund and general 
charges, were common 


Appeals by Special Leave from the Judgment and Order, dated the 3rd May, 
1963, of the Madras High Court in Tax Case No 196 of 1960 


R M Hazarnavis (Gopal Singh and R.N. Sachthey, Advocates, with him), for 
Appellant. 


S. Swaminathan and M. S. Narasiman, Advocates, for Respondents 
The Judgment of the Court was delivered by 


Shah, J—The respondent, a public limited company, carried on in the relevant 
years of account, business of msurance—life and general In each of the calendar 
years 1944 to 1948 relating to the assessment years 1945-46 to 1950-51, the company 
suffered loss 1n the life insurance section, and made profit in the general insurance 
section. Tillthe assessment year 1950-51 the loss suffered in the life insurance 
Section was allowed by the Revenue authorities to be carried forward and set-off 
under section 24 (2) of the Indian Income-tax Act 1922, against profits from the gene- 
ral insurance section 1n the subsequent year. In the proceedings for assessment for 
the assessment year 1951-52 the Income-tax Officer held that the life insurance busi- 
ness and the general insurance business carried on by the company were “‘distinct and 
separate" and the loss carried forward from the previous year in respect of life msu- 
rance business could not be set-off under section 24 (2) against the profit of the 
general insurance business. The Appellate Assistant Commissioner and the Tribunal 
confirmed the view of the Income-tax Officer. The Tribunal referred the following. 
question to the High Court of Madras under section 66 (1) of the Income-tax Act : 

* Whether the unabsorbed losses incurred by the assessee1n the earlier 


yearsin itshifeinsurance 
business are available to be set-off against its profits from general insurance busines for the assess- 
ment years 1951-52 to 1954-55?” 


The High Court answered the question in the affirmative, 


granted by the High Court, these appeals have been preferred by th 
of Income-tax. 


The order of the Income-tax Appellate Tribunal summarises th 
persuaded the Departmental Authorities to reject the claim of the 
Tribunal states : . 


With certificate 
e Commissioner 


e&reasons which. 
company. The 


istics which do not exist in respect 
€S are not contracts of indemnity; 
oan 


, while in the case of lif, busi- 
ness the risk continues until death Unlike general 1nsurance contra . 


once and for all The generalınsurance contracts, are ın Jaw, fresh 
time of each renewal. Thirdly, life business is controlled by princi 


business , and lastly, assessable profits of life business shal] 
the genera] business the consequence of which would be that the carry forward of 


Tax payable by an assessee under the head “ Pı ofits and gains of business, pro- 
fession or vocation "' 1s normally computed under section 10 (1) of the Income-tax. 
Act, 1922 , after making allowances mentioned in sub-section (2) of section 10. But 
sub-section (7) of section 10 provides that notwithstanding anything to the contrary 
contained 1n sections 8, 9, 10, 12 or 18 of the Act, the profits and gains of any business 
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of insurance and the tax payable thereon shall be computed in accordance with the 
rules contained in the Schedule to the Act The Schedule 1s headed ““ Rules for the 
computation of the profits and gains of insurance business". By rule 1 1tis provided. 
that in the case of any person who carries on, or at any time ın the preceding year 
carrfd on, life insurance business, the profits and gains of such person from that 
business shall be computed separately from his income, profits or gains from any 
other business By rule 2, it 1s provided. 
“The profits and gains of life insurance shall be taken to be either— 

(a) the gross external incomings of the preceding year from that business less the manage- 

ment expenses of that year, or 


(6) the annual average of the surplus arrived at by adjusting the surplus or deficit, disclosed’ 
by the actuarial valuation made 1n accordance with the Insurance Act, 1938 (IV of 1938), 1n respect 
of the last inter-valuation period ending before the year for which the assessment is to be made, 
so as to exclude from 1t any surplus or deficitincluded therein which was madein any earlier inter- 
valuation period and any expenditure other than expenditure which may under the provisions of 
section 10 of this Act be allowed for 1n computing the profits and gains of a business, 


whichever 1s the greater 
Provided * 


Rules 3 and 4lay down the methods of computing the:surplus for the purpose 
of rule 2 Rule 51s a definition clause Rule 6 deals with the computation of profits 
and gains of any busimess of insurance other than the life insurance, 
and provides that the profits and gains of any business of insurance other than life 
insurance shall be taken to be the balance of the profits disclosed by the annual ac- 
counts, copies of which are required under the Insurance Act, 1938, to be furmshed 
to the Controller of Insurance after adjusting such balance so as to exclude from it 
any expenditure other than expenditure which may under the provisions of section 10 
of the Act be allowed for 1n computing the profits and gains of a business. Rule 7 
deals with the computation of profits and gains of companies carrying on dividing 
societies or assessment business. Rule 8 deals with the computation of profits of 
non-resident insurance companies having branches 1n the taxable territory Rule 9 
provides that the profits of any business carried on by a mutual 1nsurance association 
or by a co-operative society shall be computed 1n accordance with the Rules. 


Computation of the assessable income of an assessee carrying on business of 
life insurance or general insurance has therefore to be made in accordance with the 
Rules and not by determining the profits under sub-section (1) of section 10 after 
making allowances under sub-section (2) Where an assessee sustains a loss of” 
profits or gainsin any year under any of the heads mentioned m section 6, he is 
entitled to have the amount of the loss set-off against his income, profits or gains 
under any other head in that year (section 24 (1) Therefore in determining the 
taxable profits, the net balance under the same head mentioned in section 6 has to 
be taken into account, and 1f there be loss under a head of income (subject to the 
special exception relating to admissibility of loss from speculative business), that loss 
has to be set-off against the income, profits or gains under any other head. Sub-sec- 
tion (1) does not however deal with carry forward to the following year of loss 
suffered by the assessee as a result of computing the total income from all the heads. 
That is dealt with under sub-section (2) Section 24 (2) as tt stood at the material’ 


time provided : 


‘ Where any assessee sustains a loss of profits or gains 1n any year, being a previous year not 
earlier than the previous year for the assessment for the year ending on the 31st day of March, 1940 
in any business, profession or vocation and the loss cannot be wholly set-cff under sub-section 
(1),-so much of the loss as 1s not so set-off or the whole loss where the assessee had no other head of, 
income shall be carried forward to the following year and set-off against the profits and gains, 1f any, 
of the assessee from the same business, profession or vocation for that year, * k Xo 


The words italicised were substituted by the Income-tax Amendment 
Act (XXV of 1953), for the words “under the head ‘profits and gains of 
business, profession or vocation’” and ““the portion not so set-off’’ respectively. 
At the relevant time loss which could not be set-off 1n the year of account may 
be carried forward to the following year, but it could be set-off against the profits. 


* * * 99 
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and gains of the assessee from “‘ the same business, profession or vocation" If the 
loss carried forward from the previous yeai and sought to be set-off was not from the 
same business, profession or vocation, 1t could not be set-off under section 24 (2). 
If there was no income or profits from the same business in the subsequent year, the 
loss could not be set-off, but had to be carried forward 1n the next year following, 
subject to the restriction placed 1n that sub-section ı 


The question whether the business of life insurance and the business of geneial 
insurance could be regarded as the same business assumes importance 1n this case, 
since the right to carry forward the loss suffered in the life insurance business and to 
set it off against the profit of the company 1n the general insurance business of the 
subsequent year 1s clearly ın issue. If the life 1nsurance business and the general 
insurance business were not the ““same business" within the meaning of section 24 (2) 
thelossin the life insurance business which could not be set-off against income from 
other businesses of the company and sources of income, could not be carried for- 
ward and set-off 1n the year following against the income from the general 1nsurance 
business. 


Counsel for the Commissioner contended that life insurance business and general 
insurance business were separate businesses and he relied 1n support of that conten- 
tion primarily upon the method of computation of taxable come of the life insurance 
‘business and of the general insurance business. Both in respect of the life insurance 
business and geneial insurance business, there are, as already mentioned, special 
methods of computation of income But because there are distinct methods of 
computation of taxable income of the insurance business, and the general provisions 
of the Income-tax Act relating to computation of profits and gains of a business 
in section 10 and the related sections are inapplicable, 1t does not follow that the 
two businesses cannot be the ** same business" within the meaning of section 24 (2) 
Whether two or more lines of business, may be regarded as the “ same business’ 
or different businesses depends not upon the special methods prescribed by the 
Income-tax Act for computation of the taxable 1ncome, but upon the nature of the 
businesses, the nature of then organisation, management, source of the capital fund 
utilised. method of book-keepmg and a host of other related circumstances which 
stamp them as the same or distinct 


In the present case, there 1s little doubt that the two businesses constituted one 
composite business: the company was entitled to carry on the life msurance business 
and the general insurance business under its memorandum of association, and the 
businesses were attended to by the branch managers and the agents without any 
distinction, there was one common administrative organization and the expenses 
incurred 1n connection with the business both for administration and for heads of 
expenditure such as salary of the staff, postage, staff welfare fund and general 
charges, were common 


We are unable to agree with Counsel for the Commissioner that the test whether 
one of the businesses can be closed without affecting the conduct of the other business, 
is a decisive test in determining whether the two constitute the same business within 
the meaning of section 24 (2) If one business cannot conveniently be carried on 
after the closure of the other, there would be a strong indication that the two 
businesses constitute “ the same business”, but no decisive inference may be 
drawn from the fact that after the closure of one business another may conveniently 
‘be carried on. 


In the present case the Ti1bunal’s judgment proceeds not upon any special cir- 
cumstances goveining the distinctive organization, management, accounts, methods 
of book-keeping or the peculiarities of the two businesses, but primarily vpon the 
provisions of the Income-tax Act which provided different methods of computation 
of the taxable income of the life insurance business and of the general insurance 
business. We are unable to agree with the Tribunal, that because 1n respect of the 
tafe insurance business and general msurance business there are special methods of 
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computation of income for the purpose of levyıng ıncome-tax, they are not the 
** same business" within the meaning of section 24 (2) A fairly adequate test for 
determining whether the two constitute the same business 1s furnished by what 
Rowlatt, J , said in Scales v George Thompson 6? Co , Ltd 1, 


* Was there any 1nter-connection, any interlacing, any :nter-dependence, any unity at alf 
embracing those two businesses ?" 


That inter-connection, interlacing, inter-dependence and unity are furnished. 1m. 
this case by the existence of common management, common business organisa- 
tion, common administration, common fund and a common place of business. 


In our view therefore the High Court was right 1n holding that the life 1nsurance 
business and the general insurance business constitute the same business vvithir? 
the meaning of section 24 (2) of the Act. 


The appeals therefore fail and are dismissed with costs One hearing fee. 
T.K.K. ———— Appeals dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 


PRESENT .—K SuBBA Rao, Chief justue AND J M. SHELAT, J. 


Manujendra Dutt .. Appellant* 
v. 
Parnedu Prosad Roy Chowdhury and others . Respondents. 


Tenancy—Registered lease deed—Provistons for six months’ notice to quit when tenant holds over —JNotice 
not given—Sutt in cwil Court transferred to Thika Controller under section 29 of the Calcutta Tenancy Act—Sut 
if can be maintained 


Galcuita Thika Tenancy Act (II of 1949), sections 3 and 29 and Amendment Act (VI of 1953), sectron 
8—Sutt for evictson in cwil Gourt transferred to Thikka Controller under sectton 29—Sectton deleted by Amendmen: 
Act—Jurtsdiction of Controller to dectde—Bengal General Glauses Act (1899), section 8. 


The High Court of Calcutta 1n civil revision held (1) that in spite of the facts that section 29 of 
the Calcutta Thika Tenancy Act, 1949 was deleted by the Amending Act (VI of 1953) the Thika Con- 
troller did not lose his jurisdiction to decide the suit for eviction of appellant which was transferred to 
his file because of that section, and (11) that 1n spite of the six months! notice provided for termination 
of the tenancy under the registered lease the non-obstante provision 1n section of 3 of the Tenancy Act 
entitled the landlord to a decree for eviction without first terminating the tenancy by a notice as pro- 
vided for therein. 


The same two contentions were pressed before the Supreme Court. 


Held, the deletion of section 29 would not affect the pending proceedings and would not deprive 
the Controller of the jurisdiction to try such proceedings pending before him at the date the Amend- 
ment Act came into force. Though the Amendment Act did not contain a Saving clause, under sec~ 
tion 8 of Bengal General Clauses Act, 1899, the transfer of the suit having been lawfully made under 
section 29, 1ts deletion would not affect the law applicable to the claim 1n the litigation. The High 
Court was right in holding that the Controller still had the jurisdiction to proceed with the suit trans- 
ferred to him, 


The Thika Tenancy Act like similar Rent Acts 1s intended to prevent indiscriminate eviction. 
of the tenants and 1s intended to be a protective statute to safeguard security of possession of tenants 
and shoüld be construed as such. 


The word ‘ notwithstanding’ ın section 3 of the Tenancy Act, on a true construction therefore 
means that even where the contractual tenancy 1s properly terminated, notwithstanding the landlord's 
right to possession under the contract of lease or the general law, he cannot evict the tenant except on. 
any one of the grounds set out 1n section 3 





1. (1927) I3 T C. 83, 89 
* C A No. 586 of 1964 22nd September, 1966, 
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The Thika T'enancy Act does not confer any additional rights on a landlord but on the contrary 
imposes certain restrictions on his right to evict a tenant under the generallaw orunder the contract 
of lease. The Act like other Rent Acts (enacted ın various States) rmposes certain further restrictions 
on the right of the landlord to evict the tenant and lays down that the status of ırremovabılıty of a 
tenant cannot be got rid of except on specified grounds set out in section 3. The right of the appel. 
lant therefore to have a notice as provided for by the proviso to clause 7 of the deed of lease was not in 
any manner affected by section 3 of the Thika Tenancy Act The effect of the non-obstante clause 
‘was that even where a landlord has duly terminated the contractual tenancy or 1s otherwise entitled 
to evict his tenant he would still be entitled to a decree for eviction provided that his claim for posses- 
Sion falls under any one or more of the groundsinsection 3. Before therefore the landlords could 
be said to be entitled to a decree for eviction they had first to give six months notice as required by the 
proviso to clause 7 of the deed of lease and such notice not having been admittedly given their suit for 
€viction could not succeed. 


Appeal from the Judgment and Order, dated the Ist April, 1960 of the Calcutta 
High Court in Civil Revision No 2612 of 1957. ae 


C B. 4garwala, Senior Advocate ( Sukumar Ghouse, Advocate, with him), 
for Appellant 


Sarjoo Prasad, Senior Advocate (D N Mukherjee, Advocate, with him), for 
Respondents. 


The Judgment of the Court was delivered by 


Shelat, 7 —Two questions arise in this appeal by certificate granted by the 
High Court at Calcutta, (1) as regards the jurisdiction of the Controller under 
the Calcutta Thika ‘Tenancy Act, 1949, after the deletion therefrom of section 29 
by Amendment Act VI of 1953 1n respect of proceedings pending before him on 
that date and (2) the right of a Thika Tenant as defined by the Act to a notice 
provided under the Deed of Lease 


By a registered lease, dated 4th December, 1934, the appellant entered into 
posscssion of the land demısed thereunder from the Bhowanipore Wards Estate 
which was then managing the said property ai a monthly rent of Rs 47.0.3 P 
‘The lease was for a fixed term of 10 years and st znter alia gave the tenant option 
of renewal of the said lease provided he offered the maximum rent which might 
be offered by intending tenants on expiry of the said term Clause 7 of the Deed 
of Lease provided that the lessee shall be bound on the termination or souner 
determinat.on of the lease to restore to the lessors the land demısed after removing 
the structures with drains, privies, water-taps, etc , leaving the land in the same 
State as ıt was at the date of the lease — Tt also provided that the lessee would be 
bound to sell the said structures, privies, drains, etc to the lessors if the lessors so 
desired at a valuation to be fixed by a qualified Engineer specified therein. 
‘Clause 7 then provided as follows — 


“Provided always and ıt 1s hereby agreed and declared that 1f it be required that the lessee should 
‘vacate the said premises at the end of the said term of 10 years the lessee will be served with a 6 months 
notice ending with the expiry of the said term and it is further agreed that if the lessee 1s permitted 
to hold over the land after the expiry of the said term of 10 years the lessee will be allowed a six months 
notice to quit and vacate the said premises ”’ 


It is clear that the lessee was entitled to asix months notice in the following two 
events before he could be req ured to vacate: (1) If the lessors desired the lessee 
to vacate at the end of ten years and not to renew the lease, thev were bound to 
give six months notice ending w.th the expiry of the term of 10 years, and (2) ifon 
the expiry of the term the lease was not renewed but the lessee was allowed to hold 
over the lessors were bound to give him six months’ notice before being asked to quit. 
After the execution of the said lease the appellant built certain structurcs on some 
portion of the said land and let out the remaining portion as permitted under the 
said lease Since the said period of ten years was to expire on Ist December, 1944, 
the appellant by Ins letter, dated 30th November, 1944,to the Bhowampore Wards 
Estate expressed his desire to exercise his option of renewal stating therein that he 
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was prepared to pay such higher rent as the lessors had by that time received 

According to the appellant, since he did not receive any reply to the said offer he 
continued to be in possession of the demised land and as was the practice between 
the parties,-continued to d.posit the aforesaid rent from time to time in the ‘Treasury 
of Alipore Collectorate. On 26th May, 1945, the Manager of the Wards Estate 
intimated to the appellant that the renewal of the said lease was not sanctioned 
and asked the appellant if he was agreeable to pay rent at the rate of Rs 12 per 
month per Cottah and a Selam: equivalent to one year's rent The appellant wrote 
back to say that he had already exercised his option, that he had been regularly 
depositing the said rent anc that the said demand was excessive and he was therefore 
not bound to pay the same Considerable ccrrcspondence thereafter ensued 
between the parties ending with the notice, dated 14th October, 1946, by the said 
Wards Estate stating that as the appellant did not agree to pay the rent as demanded 
by them and the said lease was rot rencwed he was a trespasser and was not entitled 
to any notice under the said lease and required him to dehver vacant possession 
of, che said lard after removing the structures within two weeks from the date of the 
receipt of the notice On 11th July, 1947, the Court of Wards instituted a suit in 
the First Court of the Subordinate Judge at Alipore for ejectment and for mesne 
profits In his written statement the appellant maintained that he had lawfully 
exercised his option of renewal, that after receipt of his'said letter the Wards Estate 
had centinued to accept the rent as agreed under the said lease, that the demand 
of Rs. 12 per cottah was not a bona fide one that the said notice was ilegal While 
the suit was pending the Calcutta Thika Tenancy Act; 1949, was enacted and 
brought into force. On both the parties agreemg that the appellant was a Thika 
lenant as defined by the said Act and that therefore the suit would be governed 
by that Act the Court transferred ıt to the Thıka Controller under section 29 of 
the Act The suit thus stood transferred to the Fourth Court of the Munsiff at 
Alipore who was the 'Thika Controller under the Act — Wh.le the sui was still 
pending the West Bengal Legislature passed the said Amendment Act VI of 1953 
which came into force on 21st April, 1953, by section 8 of which sections 28 and 29 
of the Act were deleted On 12th September, 1953, the appellant filed an appli- 
cation before the Thika Controller that as a result of the deletion of section 29 he 
lost jurisdiction over the said suit That application was howevei rejected and the 
suit continued to be on the file of the Controller On 25th January, 1954, the 
respondents applied for amendment of the plaint conterding that they were ent:tled 
to a decree for ejectment on the grounds (v) that the appellant had failed to use 
or occupy himself a mayor portion of the said land, (5) that the said land was required 
by the landlords for constructing a building on and developing the said land and 
(c) that the said lease had expired by efflux of time, thus seeking to bring their suit 
within the grounds (1v), (v) and (vi) in section 3 of the Act The aforesaid amend- 
ment was allowed and the suit was proceeded with on the cause of action as so 
amended By a supplementary written statement the appellant denied the afore- 
said allegations On 24th June, 1955, the names of the present respondents 
were substituted foi the said Court of Wards, as management of the said property 
was released as and from 15th April, 1955 By a judgment and order, dated 11th 
August, 1956, the Controller directed the eviction of the appellant subject to the 
ıespondents paying compensat on either as agreed to between the parties o1 as 
may be determined by him on an application made therefor by either of the parties 

The Controller held that on the expiry of the said term the appellant became a 
trespasser and was not entitled to a six months’ notice as provided by the said lease 
and upheld the respondent's contention that they had satisfied the grounds as set 
out 1n clauses (iv), (v) and (vi) of section 3 of the Act An app®al was preferred 

against the said judgment and o:der before the Subordinate Judge at Ahpore who 

dismissed it holding that the suit was governed by section 5 of the Act, that after 

the expiry of the said term there was no holding over by the appellant, that 1n spite 

of the deletion of section 29 the Controller continued to have jurisdiction over 

matters transferred to him and pending at the date when the Amending Act of 
1953 came into force. He, however, held that the respondents were not entitled 


\ 
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to evict the appellant on the ground that they required the said lard either for 
building on it or otherwise developing it but upheld their contention that they 
were entitled to ar order of eviction under clauses (v) and (vi) of section 3 The 
appellant took the matter to the High Court under Article 227 challenging the 
correctness of the said Judgment and order which application was converted into 
Civil Revision No 2612 of 1957. 


Before the High Court two questions were canvassed : (1) regarding the juris- 
dict‘on of the Controller after section 29 of the Act was deleted and (2) regarding 
the notice which the appellant clarmed he was entitled to under the said lease before 
the respondents could exercise any right of eviction. "The High Court was of the 
view that 1n spite of the deletion of section 29 the jurisdiction of the Controller in 
respect of matters pending before him at the date of the coming into force of the 
said Amending Act was saved and also rejected the appellant’s contention as to notice 
on the ground that the zon-obstante provision 1n section 3 of the Act entitled the 
landlords to a decree for eviction without fizst terminating the contractual tenancy 
by a notice as provided for by the said proviso to clause 7 cf the said Deed cf Lease. 


Mr Agarwal for the appellant, at fust raised four contentions before us, v2z., 
(1) whether section 3 of the Act deprived a tenant of his rights under the lease, (2) 
whether th: Controller had jur:sdiction to proceed with the case after the deletion 
of section 29 from the Act , (3) whether there was a renewal of the said lease and 
(4) whether the appellant could be evicted on the ground of sub-letting even though 
the said lease expressly perm.tted him tc sub-let However, m view of the fact that 
only two of these contentions, wz , regarding jurisdiction and notice hed been pressed 
before the High Court he confined his arguments on those two questions only. The 
contention of Mr Agarwal was that since :t was only by reason of section 29 that the 
suit had been transferred to the Controller the deletion of that section from the Act 
by section 8 of the Amendment Act cf 1953 had the effect of depriving the Controller 
of his jurisdiction to try the suit and therefore the judgment and orde: passed by him 
though confirmed by the learned Subordinate Judge and the High Court was vvith- 
out jurisdiction and therefore bad In our view, this contention has no force. 
Though section 29 was deleted by the Amendment Act of 1953 the deletion would 
not affect pending proceedings and would not deprive the Controller of his juris- 
diction to try such proceedings pending before kim at the date when the Amendment 
Act came into force Though the Amendment Act did not coniain any saving clause, 
“under sect.on 8 of the Bengal Gcneral Clauses Act, 1899, the transfer of the swt 
having been lawfully made under sect.on 29 of the Act its deletion would not have 
the effect of altering the law applicable to the claim ın the litigation. There is 
nothing in section 8 of the Amending Act of 1953 suggesting a different intention. 
and therefore the deletion would not affect the previous operation of section 5 of 
the Calcutta Thika Tenancy Act or the transfer of the suit to the Controller or any- 
thing duly done under secaon 29. That being the correct position in law the High 
Court was right in holding thai in spite of the deletion of section 29 the Contrcller 
stili had the jurisdiction to proceed with the said suit transferred to him. 


The second contention of Mr. Agarwal regarding the six months’ notice as pre- 
vided for in the lease was that in spite of the non-obstante provision in section 3 of 
the Act that provision did not have the effect of depriving a tenant of his right to have 
a notice before termination of his tenancy if he has such a right either under the 
lease or under the Transfer of Property Act. The argument was that on a true 
interpretation of section 3 of the Act the position was that besides not depriving the 
rights of a tenant under a contract cf lease or under the general law the section imposes 
further restrictions on the right of the landlord to evict atenant Therefore, a land- 
lord is entitled to a decree for eviction only (a) if he has first terminated the contrac- 
tual tenancy and (b) where the landlord fulfils the requirements of one or more of 
the several grounds ın section $: The Thika Tenancy Act hke similar Rent Acts 
passed ın different States is intended to prevent indiscriminate eviction oi tenants 
and 1s ,ntended to be a protective statute to safeguard security of possession of tenants 
and therefore should be construed in the light of its bemg a social legislation What 
section 3 therefore does 1s to provide that even where a landlord has terminated the 
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contractual tenancy by a proper notice such landlord can succeed in evicting his 
tenant provided that he falls under one or mere of the clauses of that section. ‘The 
word “‘ notwithstanding " in secticn 3 on a true construction therefore means that 
even where the contractual tenancy 1s properly terminated, notwithstanding the 
landlord’s right to possession under the Transfer of Property Act or the contract of 
lease he cannot evict the tenant unless he satisfied any one of the grounds set out in 
section 3 Rent Ac.s are not ordinarily intended to interfere with contractual 
leases and are Acts for the protection of tenants and are consequently restrict:ve 
and not enabling, conferring no new rights of action but restricting the existing 
iights either under the contract or under the general law It 1s well settled that 
statutory tenancy normally arises when a tenant under a lease holds ever, that 1s 
he remains in possession after the expiry or determination of the contractual tenancy. 
A statutory tenancy therefore comes into existence wher a contractual tenant ietains 
possession after the contract has been determmed ‘The right to Fold over, that 
18, the right of irremovabilty, thus 1s a right which comes into existence after the 
expiration of the lease and until the lease 1s terminated or expires by efflux of time 
the tenant need not seek protection under the Rent Act For, he 1s protected by his. 
lease in breach of which he cannot be evicted (See Meghjz Enkshamshi and Bros. v. 
Furniture Woikship! In Abbasbhat v. Gutamnabi?), this Court clearly stated that the 
Rent Act did not give a right to the landlord vo evict a contractual tenant without 
first determining the contractual tenancy In Mangilal v Sugam Chand8, while 
constrving section 4 of the Madhya Pradesh Accommodation Control Act (XXIII 
of 1965), a section similar to section 3 of the present Act, this Court held that the 
provisions of section 4 of that Act were 1n addition to those of the Transfer of Property 
Act and therefore before a tenant could be evicted by a landlcrd, he must comply 
with both the provisions of section 106 of the Transfer of Property Act and those eF 
section 4 The Court further observed that notice under section 106 was essential 
to bring to an end the relationship of landlord and tenant and unless that relation- 
ship was validly terminated by giving a proper notice under section 106 of the Tians- 
fer of Property Act, the landlord could not get the right to obtain possession ef the 
premises by evicting the tenant (See also Hay: Mohamed v Rebatt Bhushan* In 
Adonmatha Nath w Banarası5), the High Court at Calcutta while dealing with the 
present Act held that in matters not dealt with by the Act it would still be the Trans- 
fer of Propeity Act which would apply, for, the Thika Tenancy Act 1s not a complete 
Code and deals only with some aspects of Thika Tenancy. It does not provide for 
the rights and liabilities of the lessor and lessee 1n a Thika ‘Tenancy and therefore,, 
for those purposes, one has still to look to the Transfer of Property Act. "The only 
decision which has taken a contrary view is R Krishnamurthy v Parihasarathy®, where 
it was held that section 7 of the Madras Buildings (Lease and Rent Control) Act 
(XV of 1946) had its own scheme of procedure and therefore there was no question 
of an attempt to reconcile that Act with the Transfer of Property Act. On that 
view, the High Court held that an application for eviction could be made to the 
Rent Controller even before the ccntractual tenancy was terminatcd by a notice to 
quit, ‘That decision 1s clearly contrary to the decisions of this Cowtin Abbasbhat’s 
case*, and Mangilal’s case?, and therefore 1s not correct law 


It was however, argued by Mr. Sarjooprasad on behalf of the respondents that 
on the footing that the provisions of the Tl 1ka Act could only be availed of by a land- 
lord after the termination of the contractual tenancy no notice eithei under section 
106 of the Transfer of Property Act or under the lease was recessary in the present 
case as the lease expired by efflux of time and no 1enewal was agreed upon by the 
parties Therefore, since the lease expired the lessee ın the abserce of any such rene-- 
wal was bound to hand ever vacant possession to the respondents as provided 
by clause 7 cf the said lease Mr Sarjooprasad argued that in the absence of any 
renewal of the lease if the appellant continued to be in possession of the property in 
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suit his possession was that of a trespasser and therefore there was no question of any 
notice having to be given to him. ‘The construction suggested by Mr. Sarjooprasad 
cannot be upheld as such a construction would be contrary to the expiess language 
of the proviso to clause 7 of the lease. As already stated clause 7 requires that on 
the determination of the lease by efflux of time or earlier termination the lessee has 
to hand over vacant possession of the land in its original position after removing the 
structures constructed thereon by him. Ifthe structures are not so removed the lessee 
has to sell them to the lessor at a valuation to be fixed by the lessor’s Engineer. What 
‘would happen in a case where the tenant 1s not informed and does not know whe- 
ther his lease which is for a fixed term would be extendec by a renewal or otherwise? 
If there 1s no provision for an option to renew and the landlord does not extend the 
term, he has, of course, to vacate on the expiry of the term. But where the lease 
provides for an option and the tenant exercises the option tt is but fair and equitable 
that he must know ın good time whether the lessor agrees to the renewal or not İt 
is to provide against a contingency where the lessee would have to quit without a 
‘fair opportunity to dispose of the structures he has put up that the proviso was added 
in clause 7 of the lease and that proviso must be given effect to. The proviso lays 
down the condition of six months’ notice ending with the expiry of the term clearly 
to enable the lessee to remove the structures, 1f need be. if che lease was not renewed 
‘or extended. "The object of inserting such a condition being clear as aforesaid it 
would not be right to construe clause 7 and its proviso in the manner suggested by 
(the respondents. 


lo summarise the position: The Thika Tenancy Act does not confer any 
additional rights on a landlord but on the contrary imposes certain restrictions on 
his right to evict a tenant under the general law or under the contract of lease The 
"Thika Act like other Rent Acts enacted invarious States imposes certain further res- 
trictions on the right of the landlord to evict his tenant and lays down that the status 
of irremovability of a tenant cannot be gotrid of except on specified grounds set out 
in section 3. The right of the appellant therefore to have a notice as provided fir 
‘by the proviso to clause 7 of the Lease was not in any manner affected by section 3 
of the Thika Act. The effect of the non-obstanie clause’ was that even where a 
‘landlord has duly terminated the contractual tenancy or 1s otherwise entitled @& 
‘evict his tenant he would still be entitled to a decree for eviction provided that his 
claim for possession falls under any one or more of the grounds in section 3. Before 
therefore the respondents could be said to be entitled te a decree for eviction they 
had first to give six months’ notice as required by the proviso to clause 7 of the lease 
and iy notice not having been admittedly given then suit fer eviction could not 
succeed, 


In our view the construction placed by the High Cowt on section 3 was not 
correct and the High Court was wrong in holding that the words ** notwithstanding 
anything contained in any other law for the time being ın force or 1n any contract ” 
absolved the respodents from their obligation to give the six months’ notice to the 
appellant before claiming fiom him vacant possession of the land 1n question 


In the result, we allow the appeal, set aside the judgment and order passed by 
the High Court and dismiss the respondent’s smt "The rcspondents will pay to the 
appellant his costs all throughout 

K.G $5. Appeal allowed: 

Sut dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PRESENT :—K. SuBBA Rao, J R. MupHOLKAR AND R. S BACHAWAT, JJ 


-R Jeevaratnam .» ppellant* 
0. 
"The State of Madras .. Respondent. 


Constitution of India. (1950), Article 311—Dismissal of cwil servant with retrospectwe effect— Valıdıty — 
Refusal to allow the cwil servant concerned to be represented, at the enquiry preceding his dismissal, by a counsel 
of hes own chowce—Effect. 


When a civil servant is suspended pending enquiry into charges against him and is subsequently 
dismissed with effect from the date of his suspension, such an order 1s 1n substance an order of dismissal 
as from the date of the order with the superadded direction that the order should operate retrospectively 
‘from the date of suspension of the civil servant concerned The two parts of the order are clearly 
severable. Assuming that the second part, giving retrospective effect to the order, 1s invalid on the 
ground that an order of dismissal cannot be passed with retrospective effect, there is no reason why 
'the first part of the order, namely, dismissal as from the date when such order is made, should not be 
“given the fullest effect. The Court, no doubt, cannot pass a new order of dismissal, but surely it can 
“give effect to the valid and severable part of the order. 

Abdul Hamid v. The District School Board, 24-Parganas, (1957) 61 CG W.N. 880 and Sudhir Ranjan 
Haldar v. State of West Bengal, AIR. 1961 Cal. 626, overruled. 


Held on facts that the refusal of the prayer of the civil servant—who was discharged on the basis 

“of findings arrived atın an enquiry into charges against him—for engaging a Counsel of his own choice 

ito represent him at the enquiry, did not prejudice him in his defence and hence such refusal was not 
a ground for setting aside the order of dismissal, 


Appeal from the Judgment and Order dated the 23rd October, 1960, of the 
Madras High Court in Appeal No. 237 of 1958 


R. Theagarajan and R Ganapathy Iyer, Advocates, for Appellant. 


A Ranganadham Chetty, Semor Advocate, (4. V. Rangam, Advocate, with 
hum), for Respondent. 


Ihe Judgment of the Court was delivered by 


Bachawat, 7 —The appellant held the post of Deputy Tahsildar m the Revenue 
Department of the Government of Madras  Disciplmary proceedings were started 
against him on twelve charges of acceptance of illegal gratification during his office 
as Special Loans Deputy Tahsildar, Cuddalore, South Arcot District Disci- 
phnary proceedings were started against three of his subordinates also on similar 
charges On 20:h May, 1949, he was placed under suspension and relieved of 
his duties The Disciplinary Proceedings Tribunal directed the cons>lidation and 
common hearing of the enquiries against the appellant and the other three civil 
servants The appellant asked for permission to engage a Counsel at the enquiry. 
By an order dated 31st May, 1949, the Tribunal refused to give the permission. The 
enquiry was held on 13th, 14th and 15th June At the hearing, the other three civil 
servants were represented by Counsel, SriKalyanasundaram On 13th June, the 
appellant prayed for an adjournment The Tribunal declined to grant the adyourn- 
ment and told the appellant that he was at liberty to engage Sr Kalyanasundaram, 
as his Counsel The appellant thereupon av»led himself of the services of 
Sri Kalyanasundaram and was represented by him throughout the enqury On 
30th June, the Tribunal submitted a report stating that the charges against the 
appellant were proved and recommending his dismissal On 16th September, 
the Government issued a notice to him asking him to show cause why he should not 
be dismissed from service On 12th November, 1949, he submitted his written 
representation On 17th October, 1950, the Government directed that he be 
dismissed from service with effect from 20th May, 1949 The appellant instituted 
the suit asking for a declaration that the order dated 17th October, 1950, dismissing 
eee Eee Os 
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him from service is illegal and void The trial Court dismissed the suit, and this 
decree was affirmed on appeal by the High Court of Madras. ‘The appellant now 
appeals to this Court by Special Leave. 


Counsel for the appellant submitted that in view of the refusal of the appellant's 
prayer for engaging a Counselof hus own choice and his prayer for adjournment of 
the hearing on 13th June, 1949, the appellant had been denied a reasonable opportu- 
nity to defend himself against the charges We are not melined to accept thus 
submusson "There was no conflict of interests between him and the other three 
civil servants. Counsel representing the other three civil servants was allowed by 
the Tribunal also to represent him The enquiry continued for three days — It 1s 
not proved that Counsel was unable to conduct the defence properly Even in his 
written representation dated 12th November, 1949, the appellant did not allege 
that he was prejudiced in his defence We are satisfied that the appellant had 
reasonable opportunity to defend himself against the charges. 


Counsel for the appellant next contended that the order of dismissal dated 
17th October, 1950, having been passed with retrospective effect is illegal and 
inoperative Counsel for the respondent submitted (1) the order of dismissal with 
retrospective effect as from the date of the suspension 1s valid in its entirety, and 
(2) in any event, the order is valid and effective as from 17th October, 1950 "The 
High Court accepted the first contention and declined to express any opinion on 
the second contention In our opmion, the second contention of the respondent 1s 
sound, and in this view of the matter, we decline to express any opinion on the first 
contention Counsel for the appellant conceded that sf the respondent’s second 
contention iS accepted, the appeal must fail. 

The order dated 17th October, 1950, directed that theappellant be dismissed 
from service with effect from the date of his suspension, that 1s to say, from 20th 
May, 1949 In substance, this order directed that (1) the appellant be dismissed, 
and (2) the dismissal do operate retrospectively as from 20th May, 1949. The two 
parts of this composite order are separable "The first part of the order operates as 
a dismissal of the appellant as from 17th October, 1950 — The invalidity of the 
second part of the order, assuming this part to be invalid, does not affect the first 
part ofthe order "The order ofdısmıssal asfrom 17th October, 1950, 1s valid and 
effective The appellant has been lawfully dismissed, and he as not entitled to claim 
that he is still in service. 

We may now notice the cases relied on by Counsel for the appellant. In 
Hemanta Kumar v. $ N. Mukherjee’, the Calcutta High Court had occasion to 
consider an order dated 29th April, 1952, by which a civil servant had been placed 
under suspension with retrospective effect from 16th January, 1951. While holding 
that the order of suspension for the period, 16th January 1951, up to 28th April, 
1952 was invalid and should be quashed, the Court held that the order of suspension 
was valid and effective as and from 29th April, 1952 and this part of the order should 
be upheld. As a matter of fact, the validity of the suspension as from 29th April, 
1952 was not even questioned, by Counsel for the parties. Far from supporting 
the appellant this decision 1s against him on the pomt under consideration In 
Abdul Hamid v. The District School Board, 24-Parganas?, the Calcutta High Court had 
occasion to consider an order dated 18th April, 1952, discharging a teacher employed 
by a District School Board from service with effect from 15th July, 1951, the date 
on which he had been arrested 1n connection with a pending criminal case against 
him While holding that the”dismissal for the period from 15th July, 1951, up to 
17th April, 1952 was invalid, the High Court also held that the order of dismissal 
was entirely bad and was not effective even from 18th April, 1952 The High Court 
observed : 

* It appears to me that when the real intention of the Board was to discharge the petitioner 
with effect from the date when he was put under arrest 1t is not within the jurisdiction of the Court to 
substitute a different intention and maintain the order of dischargein a modified form The order 
must stand or fall m foto In this view of the matter it appears to me that the order of discharge as 
passed by the Board cannot stand ” 


1. (1953) 58 G.VVN 1. 2. (1957) 61 CVVN 880. 


Al INDIAN CHEMICAL & PHARMACEUTICAL WORKS 7. STATE OF A P. 69 


Our attention 1s drawn to similar observations in Sudhir Ranjan Haldar v. State of 
West Bengal! With respect, we are unable to agree with thus line of reasoning. 
An order of dismissal with retrospective effect is, in substance, an order of dismissal 
as from the date of the order with the supe:added direction that the orde: should 
operate 1etrospectively as from an anterior date. ‘The two parts of the order are 
clearly severable Assuming that the second part of the order 1s invalid, there 1s no 
reason why the first part of the order should not be given the fullest effect. The 
Court cannot pass a new order of dismissal, but surely it can give effect to the valid 
and severable part of the order 


In the result, the appeal 1s dismissed. "There will be no order as to costs. 
The appellant 1s exempted from paying Court-fees. 


V.K. ————- Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


PRESENT —P. B  GAJENDRAGADKAR, Chief Justice, K N. WaNcHOO, 
M. HIDAYATULLAH, J. C. SHAH AND S. M Sixazy, JJ. 


The Indian Chemical and Pharmaceutical Works, Hyderabad .. Appellant* 
v. 
The State of Andhra Pradesh and others .. Respondents. 


Andhra Pradesh (Telengana Area) Intoxiating Drugs Act (IV of 1333-F)—If repealed x. toto on introduction 
(ən the Hyderabad State) of the two Gentral Acts (Dangerous Drugs Act (II of 1930) and Drugs Act (XXXII 
of 1950) )-——Amendment thereafter by Hyderabad Act (XXII of 1953)—Validity of 

Andhra Pradesh (Telengana Area) Ghloral Hydrate Rules, 1962—Jf intra vires of the Intoxtcating Drugs 
Act UV of 1333-F) (as amended tn 1953) 

The appellant manufactures drugs m Hyderabad (Telengana Area of Andhra Pradesh State) 
and one of the drugs 1s chloral hydrate On the issue of the Chloral Hydrate Rules, 1962, he was 
called upon to take out a-licence for the manufacture of chloral hydrate and pay a license fee of Rs 500 
per annum He filed a writ petition in the High Court of Andhra Pradesh challenging znter alta the 
validity of the said Rules 

The main contention was that the Intoxicating Drugs Act (IV of 1333-F) had been repealed zn 
goto on the introduction of the two Central Acts viz (1) the Dangerous Drugs Act (II of 1930) and (1) 

the Drugs Act (XXIII of 1940) 1n 1950 and 1951 respectively and therefore no amendment could be 
“made, by the Hyderabad (Amendment) Act XXII of 1953 Hence there was no law in force on the 
basis of which the zimpugned Rules could be promulgated Secondly, the said Rules with respect to 
chloral hydrate was not intra vires of the amended Act (IV of 1333-F) ı 

The High Court repelled both the contentions and refused leave to appeal to the Supreme Court, 
On appealto the Supreme Court by Special Leave 

Held A substance which is a drug may fall under the Dangerous Drugs Act if it 15 defined there 
and it may also fall under the Drugs Act and may be subject to the provisions therein. But at the 
same time it may fall under Entry 51 of List II of the Seventh Schedule to the Constitution of India, 
1950, if itis a narcotic or narcotic drug Thus even if a substance is governed by the twa Central 
Acts aforesaid 1t may well be liable to duties of excise under Entry 51 of List II and of such control 
as 1s incidental thereto 

From an analysis of the provisions of the Act IV of 1333-F particularly sections 2, 4 and 5 st 
"will be seen that the Act was ın the nature of an Excise Act and provided for licenses and collection 
of duties of excise “ 

The Dangerous Drugs Act provides for prohibition or control, creates oftences, provides for 
penalties and lays down procedure in that behalf, it 15 not an Act imposing duties of excise, providing 
for collection of duties with incidental provisions 1n that behalf It will not therefore affect any law 
as Act IV of 1333-F. dealing with the imposition and collection of duties. 


The introduction of the Dangerous Drugs Act in Hyderabad State by Central Act X XXIII of 
3950 did not result 1n the complete efracement of the 1333-F Act of the State, by virtueof any of 
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hte provisions of Central Act XXXIII of 1950 The State Act of 1333-F remained alive even so» 
far as the drugs contained in the Dangerous Drugs Act for the purpose of collection of duties of excISe- 


thereon It also remained alive with respect to other substances that may be notified as intoxicatin£ 
drugs under section 2 thereof 


The Drugs Act 1s mainly concerned with the standard and quality of drugs manufactured m the 
country and controls the manufacture, sale and distribution of drugs As held in the case of introdu-- 
tion of the Dangerous Drugs Act, Hyderabad Act of 1333-F. remained alıve after the introduction 
of this Drfgs Act also and section 2 of the Drugs Act provides that “ the provisions of this Act shall be 
in addition to and not in derogation of the Dangerous Drugs Act, 1930, and any other law for the time 
being in force ” Even if the Central Act LII of 1951, applying this Act to Hyderabad State, by section 6 
thereof can be said to repeal any provision of the 1333-F Act which 1s concerned with matters other 
than collection of duties of excise thereunder, that will not affect the amendment made m the 1333-F 
Act by Hyderabad Act XXII of 1953 for so long as the 1333-F Act was not completely dead prior 
to 1953, that amendment will be treated as an addition to the provisions of the Drugs Act 


“€ Intoxing drugs" as defined ın the amended Act includes ‘any other intoxicating and narcotic 
substance which the Government may by notification declare to be an mtoxicating drug ’ “Chloral 
hydrate” has been notified by the State of Andhra Pradesh as an intoXicating drug within the meaning 
of the Act and thereafter the Rules of 1962 have been framed. 


If * chloral hydrate ’ 1s an mtoxicating and narcotic substance the Rules could be framed with. 
respect to its control and the appellant could be asked to take out a lence and pay excise duty on: 
the manufacture thereof even though ıt 1s a drug under the Drugs Act On the evidence in the ins- 
tant case there can be no other conclusion than that chloral hydrate is a narcotic or a narcotic drug 
within the Entry 51 of List II of the Seventh Schedule 


As for the reliance on the “ Medicina] and Toilet Preparations (Excise Duties) Act (XVI of 1955)” 
the licence produced shows that cholral hydrate 1s being manufactured under the Drugs Act and the 
Rules framed thereunder and the judgment of the High Court also bemg silent as to any claim that it 
was a medicinal preparation and therefore exempt, this new pomt was not allowed to be raised for 
the first time ın the appeal 


Appeal by Special Leave from the Judgment and Order dated the 30th March, 
-1963, of the Andhra Pradesh High Court in W P. No. 1061 of 1962. 


Arun B. Saharya and Sardar Bahadur, Advocates, for Appellant. 
P. Rama Reddy and. T. V. R. Tatacharı, Advocates, for Respondent No. 1. 
The Judgment of the Court was delivered by 


Wanchoo, 7.—Thisis an appeal by Special Leave against the judgment ofthe Andhra. 
Pradesh High Court. The appellant manufactures drugs in Hyderabad and among 
the drugs manufactured by it 1s chloral hydrate. In September, 1962, the State of 
Andhra Pradesh issued Rules called the Andhra Pradesh (Telangana Area) Chlo- 
ral Hydrate (Chloral) Rules, 1962 with respect to manufacture, possession, sale, 
import, export and transport of chloral hydrate (hereinafter referred to as the Rules). 
We shall refer to the Rules ın detail later, but in brief they provide that the manu- 
facture of chloral hydrate shall take place only 1n accordance with the conditions of 
a licence granted by the Excise Commissioner and only on payment of excise duty 
of Rs 500 per annum The Rules also provide for possession, import, export, sale 
and transport of chloral hydrate In consequence of the issue of the Rules the 
appellant wes called upon to take out a licence and pay the necessary excise duty. 
The appellant refused to do so and in November, 1962 filed a writ petition in the 
High Court challenging znter alia the validity of the Rules It may be mentioned. 
that the Rules were issued under the Andhra Predesh (Telangana Area) Intoxi- 
cating Drugs Act IV of 1333 Faslı (hereinefter referred to as the 1333-F Act) 
as amended by the Hyderabad Opium and Intoxicating Drugs (Amendment): 
Act, XXII of 1953. 


The main contention of the appellant in the High Court was that the 1933-F 
Act had been repealed in toto on the introduction of the Dangerous Drugs Act, 
II of 1930 by the Opium and Revenue Laws (Extension of Application) Act, 
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XXXIII of 1950, and of the Drugs Act XXIII of I940 by the Part B States 
(Laws) Act, III of 1951, and therefore there was no power 1n the Hyderabad 
Legislature to amend it by Act XXII of 1953. In consequence there was no lawin 
force on the basis of which the Rules could be promulgated in 1962. Secondly, 
it was contended that even if the 1333-F Act did ifot stand repealed as above, the 
Rules framed by the State of Andhra Pradesh in 1962 with respect to chloral 
hydrate wee not within the powers conferred by the 1333-F Act as amended in 
1953, as chloral hydrate was not a narcotic or narcotic drug and was not covered. 
by Item 51 of List II of the Seventh Schedule to the Constitution. 


The petition was opposed on behalf of the State, and 1t contended that there 
was no repeal of the 1333-F Act by the introduction of the Dangerous Drugs Act 
1930 and the Drugs Act, 1940, and consequently the amendment of the 1 333-F 
Act by the Hyderabad Act XXII of 1953 was good, and the 1333-F Act as- 
amended was in force in 1962 when the Rules were framed It was further 
contended that the Rules were znira mres the 1333-F Act as amended in 1953 as 
chloral hydrate was a narcotic and an intoxicating drug. 


The Hugh Court repelled the contentions raised on behalf of the appellant and 
dismussed the writ petition The appellant then applied for a certificate for leave 
to appeal to this Court, which was refused It then obtained Special Leave from: 
this Court ; and that is how the matter has come before us 


Before we consider the points raised 1n the High Court which have also beer 
raised before us, we should like to refer to certain provisionsin the three Legislative 
Lists in the Seventh Schedule to the Constitution dealing with various aspects that 
arise in this case. The first of these provisions in Item 59, List I which deals with: 
“cultivation, manufacture, and sale for export, of opium ”” Then there are two- 
items in List II, Item 8 which deals with “ intoxicating liquors, that 1s to say, the 
production, manufacture, possession, transport and sale of intoxicating liquors?” 
and Item 51 which deals with 


“duties of excise on the following goods manufactured or produced m the State a 
(a) alcoholic hquors for human consumption , (4) opium, Indian hemp and other narcotic drugs and. 
narcotics , but not including medicinal and toilet preparations containing alcohol or any substance- 
mcluded in sub-paragraph (2) of this entry” 


Lastly reference may be made to Item 19 of List III, which deals with “ drugs and. 
poisons, subject to the provisions of Entry 59 of List I with respect to opium ”” 


It will be seen from a perusal of these entries that a substance may fall in a. 
number of them. For example, opium falls under Item 59 of List I for certain 
purposes mentioned therein but also falls in Item 51 of List II for the purpose of 
duties of excise thereon and for such control as may be required for the purpose of” 
collecting the duties of excise. Thus for the purpose of cultivation and manufacture 
opium 15 exclusively a Union subject but for the purpose of duties of excise it 15 an 
exclusive State subject Take another substance like chloral hydrate with which 
we are concerned ın the present appeal It is undoubtedly a drug and therefore 
falls under Item 19 of List III. Drugs being in the Concurrent List both the Union 
and the States can legislate thereon There are two Central Acts which deal with 
drugs namely, the Dangerous Drugs Act, 1930 and the Drugs Act, 1940 Nowa 
substance may fall under the Dangerous Drugs Act if it 1s so defined there It 
may also fall under the Drugs Act and may be subject to its provisions 1f so indicated 
therein. But at the same time ə substance which 1s a drug may also fall under Item 
51 of List IL if itis a narcotic or is a naicotic drug Even ıntoxicatıng liquor which 
falls under Entry 8 of List II as well as under Entry 51 of Last II may fall under 
Entry 19 of Lit III 1fztis a drug This will show that even if a substance is governed 
by the Dangerous Drugs Act and the Drugs Act it may well be liable to duties of 
excise under Entry 51 of List II and of such control as is incidental thereto. It 1s in 
this background that we have to consider the points raised on behalf of the appellant. 
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We now come to the first point raised on behalf of the appellant, namely, 
whether the 1333-F Act survived the introduction of the Dangerous Drugs Act and 
the Drugs Actin the State of Hyderabad. The 133 3-F Act was in force 1n Hyderabad 
State asit was before the Constitution from 1924 At that time the State of 
Hyderabad was a sovereign State and had full power to deal with all subjects now 
contained in Lasts I, II and III of the Seventh Schedule to the Constitution subject 
of course to British paramountcy and effect thereof on the sovereignty of the 
Hyderabad State. The 1333-F Act dealt with oprum and intoxicating drugs. 
Intoxicating drugs were defined 1n this Act as meaning 


“€ ganya, bhang, charas, cocaine and all such things which are prepared therefrom and will 
also include such intoxicating substances which the Government may, by gazette notification, include 
in it (section 2)." 


This definition shows that besides the four substances mentioned therein, ıntoxi- 
cating drugs could include other substances 1f a notification was issued by the Govern- 
ment in that behalf We do not know as a fact whether any notification was issued 
after 1924 and before the Constitution came into force under this provision. But 
in any case the 1333-F Act applied not only to the four substances mentioned therein 
7 also to others which might be notified. The 1333-F Act further provided 
that 


*saveas authorised under this Act or Rulesthereunder, no person shall possess sellor 
manufacture oprum or intoxicatmg drug (section 4)." 


The Government was also given the power to make Rules regarding administration 
and supervision, grant of hcences and collection of duties of excise, (section 5). 
The 1333-F Act also provided for punishment for the contravention of the Act and 
the Rules and for confiscation under certain circumstances (sections 7 to 11). 
It gave powers to excise officers for scarch of houses and arrest of accused persons, 
(section 16). It also provided for other powers for such officers (section 17). 
There were other provisions therein to which 1t 1s unnecessary to refer. It will be 
seen from this brief analysis of the 1333-F Act that it was 1n the nature of an excise 
Act and provided for licences and collection of duties of excise and made provisions 
incidental thereto. We have already said that this Act applied not only to opium 
and the four intoxicating drugs mentioned therein but also to other substances which 
might be notified thereunder. It continued 1n force 1n the Part B State of Hyderabad 
after the Constitution came 1nto force in January, 1950. 


In 1950, Parliament applied the Oprum Act (XIII of 1857) the Opium 
Act (1 of 1878) and the Dangerous Drugs Act (II of 1930) to the Part B State 
of Hyderabad by Central Act XXXIII of 1950. Section 4 of this Act znter alıq 
provided that 1f immediately before the commencement of this Act there was in 
force 1n any Part B State, other than Jammu and Kashmir, any law corresponding 
to any of the Acts specified therein, that law would upon the commencement of this 
Act, stand repealed 


The Dangerous Drugs Act deals with coca-leaf, coco derivative, hemp including 
bhang, siddhi, ganja, charas, medicinal hemp, opium and opium derivative It 
also gave power to Central Government to notify any other narcotic substance as 
a manufactured drug under certain circumstances The Dangerous Drugs Act 
thus deals, among others, with coca-leaf, hemp, oprum and all manufactured drugs 
therefrom, though there 1s power 1n the Central Government to notify other 
substances The Act further provides for prohibition and control of these drugs. 
Further section 39 (1) lays down that 

«nothing in this Act or in the Rules made thereunder shall affect the validity of any Provincial 
Act or an Act of any State Legislature for the time being 1n force, or of any Rule made thereunder, 
which imposes any restriction not imposed by or under this Act, or imposes a restriction greater m 
degree than a corresponding restrictions imposed by or under this Act, on the consumption of or traffic 
m any dangerous drug within İndia s 


Tt will be seen that the Dangerous Drugs Act provides for prohibition or control, 


creates offences, provides for penalties and lays down procedure in that behalf. 
It 1s not an Act imposing duties of excise. Therefore, when this Act deals with 
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hemp, which includes ganja, bhang and charas, it does not deal with that aspect 
of hemp which 1s concerned with the imposition and collection of duties of excise 
on it and with incidental provisions in that behalf We have already said that a 
substance can come both under the Dangerous Drugs Act as well as under the Drugs 
Act and may also be liable to duties of excise under Entry 51 of List II of the Seventh 
Schedule. The fact that hemp 1s defined as a dangerous diug under this Act would 
not therefore 1n any way affect any law dealing with the imposition and collection 
of duties of excise on hemp Consequently when the Dangerous Drugs Act was 
introduced 1n the Part B State of Hyderabad 1n 1950, 1t could not affect that part of 
the 1333-F Act which dealt with ganja, bhang and charas, as intoxicating diugs and 
provided for grant of licences and collectron of duties of excise thereon Simularly, 
with the introduction of the Dangerous Drugs Act, the operation of the 1333-F 
Act could not be affected with respect even to opium insofar as that Act dealt with 
grant of licence and collection of duties of excise thereon, though insofar as 1t dealt 
with manufacture of oprum which comes under Entry 59 of List I, there was a repeal 
of the provisions relating to manufacture contained in the 1333-F Act and the 
Rules. We are therefore of opinion that the introduction of the Dəngeious Drugs 
Act in the Part B State of Hyderabad in 1950 did not result in complete effacement 
of the 1333-F Act It remained alive even so far as opium, charas, bhang and ganja 
were concerned for the purpose of collection of duties of excise thereon It also 
remained alive with respect to other substances which might be notified as 1ntoxi- 
cation drugs under the 1333-F Act. If there was any such notification between 
1924 and 1950 that notification would 1emain valid and the 1333-F Act would 
apply to it. Ifthere was no such notification, the 1333-F Act would remain on 
the statute book as a conditional statute under which a notification in respect of 
any substance could be 1ssued The argument that the introduction of the Danger- 


rous Drugs Act ın 1950 completely repealed the 1333-F Act has no force and must 
fail, 


Then we come to the Drugs Act of 1940 which was extended to the Part B 
State of Hyderabad by the Central Act III of 1951. Section 6 of the 1951-Act 
provides that 


‘if immediately before the appointed day, there 1s mn force in any Part B State any law cörrespon- 
ding to any of the Acts or Ordinances now extended to that State, that law shall, save as otherwise 
expressly provided in this Act, stand repealed ”” 


It 1$ not 1n dispute that chloral hydrate was controlled under the Drugs Act, and 
the argument on behalf of the appellant 1s that on the coming into force of the Drugs 
Act, the 1333-F Act so far asit applied to intoxicating drugs which could be notified 
thereunder, must be deemed to have been repealed We are of opinion that there 
is no force ın this argument either “The Drugs Act is mainly concerned with stan- 
dard and quality of drugs manufactured in this country and therefore controls the 
manufacture, sale and distribution of drugs It has nothing to do with duties of 
excise and with their imposition on narcotics and narcotic drugs. We have already 
indicated that narcotics and narcotic drugs are to be found 1n Entry 51 of Last II 
which provides for imposition of duties of excise on such drugs. If a substance 
is a narcotic drug, it is liable to be controlled under the Drugs Act as a drug. But 
at the same time itis hable to duties of excise under Entry 51 of List II, and such 
duties can be imposed only by State Legislature Further the State Legislature will 
have power to enact necessary provisions for thermposition and collection of duties of 
excise and for all incidental matters which might be necessary for such imposition and 
collection The fact that the Drugs Act was 1ntioduced in the Part B State of 
Hyderabad 1n 1951 would not therefore affect 1n any way that part of the 1333-F 
Act which dealt with collection of duties of excise and provided for licences in that 
connection. As we have said before, the 1333-F Actis morein the natme of 
an excise Act while the Drugs Act has nothing to do with the collection of duties 
of excise Further section 2 of the Drugs Act specifically provides that 


* the provisions of this Act shall be 1n addition to, and not in. derogation of, the Dan 
Drugs Act, 1930, and any other law for the time being ın force," : : au 


.—10 
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Therefore even 1f section 6 of the Central Act III of 1951 can be said to have repealed 
any provision of the 1333-F Act which is concerned with matters other than collec- 
tion of duties of excise thereunder, that will not affect the later amendment made in 
the 1333-F Act by the Hyderabad Act No XXII of 1953, for thatamendment will be 
treated as ın addition to the provisions of the Drugs Act so long as the 1333-F Act 
was not completely dead before the Hyderabad Act XXII of 1953 was passed. 
We have already said when dealing with the Dangerous Drugs Actthat the introduc- 
tion of that Act could not be said to have completely repealed the 1333-F Act which 
dealt with matters not covered by the Dengerous Drugs Act at all (namely, collec- 
tion of duties of excise and matters incidental thereto) The same in our opinion 
apples to the Drugs Act which did not deal at all with the collection of duties of 
excise on drugs covered by it Therefore the 1333-F Act ın so far as it deals with 
the coll: ction of duties of excise on any drugs which are nareoties or nareotic drugs 
would remain alive to that extent There ean be no doubt therefore that the 1333-F 
Act continued in existence so far as 1t dealt with collection of duties of excise on 
substances covered by 1t and it could therefore be amended by Hyderabad Act 
XXII of 1953. 


This brings us to the second point raised in the present appeal, namely, that 
even 1f the 1333-F Act had not been completely repealed by the introduction of the 
Dangerous Drugs Act and the Drugs Act and could be properly amended by the 
Hyderabad Act of 1953, the Rules were not within the power conferred by the 
Act. For that purpose we have to look at the 13933F Act as it stands after the 
amendment of 1953. "The amended Act defines ‘intoxicating drugs ” to mean (:) 
Indian hemp including all forms known as bhang, sendhi or ganja, (iz) charas, 
(222) any mixture of the above or any drink prepared therefrom, and (17) any other 
intoxicating and narcotic substance which the Government may by notification 
declare to be an intoxicating drug, such substance not being opium, coca leaf or 
a manufactured drug as defined ın section 2, of the Dangerous Drugs Act. The 
amended Act 1s also clearly an excise Act as will be clear from the definition of 
“intoxicating drugs revenue " in section 2 (2) which means revenue from any 
duty, fee, tax, fine or confiscation 1mposed or ordered under the provisions of this 
Act. It was therefore open to the State Government to declare by notification any 
substance as an intoxicating drug within the meaning of the Act provided 1t was 
an intoxicating and narcotic substance. Ifsuch a declaration is made, the substance 
will be liable to excise duty under the amended Act and the Rules framed thereunder 
and will be liable to such incidental control as may be necessary for the collection 
of duties Further, drugs being in the Concurrent List, the provisions of the 1953 
Amendment Act will also be a law under Item 19 of List III and will be 1n addition 
to the Drugs Act of 1940 by virtue of section 2 thereof. Now it appears that chloral 
hydrate has been notified by the Government of Andhra Pradesh as an intoxicating 
drug within the meaning of the amended Act It was thereafter that the Rules 
were framed The Rules provide for the manufacture of chloral hydrate under a 
licence and for payment of duties of excise of Rs 500 per year on such manufacture. 
They also provide for possession, sale, import, export and transport. If chloral 
hydrate 1s a narcotic drug or a narcotic within the meaning of Entry 51 of List II 
of the Seventh Schedule and 1s an intoxicating drug and narcotic substance within 
the meaning of section 2 (1) (zz) of the amended Act, it could be notified under 
the amended Act and on such notification 1t would be liable to excise duty and to 
such incidental control as may be necessary for the purpose of collection of excise 
duty. We are in the present case mainly concerend with the grant of licence and 
imposition of excise duty of Rs 500 per annum. Ifchloral hydrate 1s an intoxicating 
and narcotic substance, the Rules could be framed with 1espect to its control and 
the appellant could be asked to take out a licence and pay excise duty on the manu- 
facture thereof, even though chloral hydrate may be a drug which 1s controlled under 
the Drugs Act. 


The case of the State Government in this connection is that chloral hydrate is a 
narcotic drug or a narcotic within the meaning of Entry 51 of List II of the Seventh 


I] INDIAN CHEMICAL & PHARMACEUTICAL WORKS Y. STATE OF A.P. (Wanchoo. J). 75 


Schedule. Its further case is that it increases intoxication if mixed with liquor and 
that 1t 1s being produced in large quantities in order that 1t may be mixed with liquor. 
That 1s the reason why the State has framed the Rules to control the production of 
chloral hydrate. The appellant ın its writ petition admitted that chloral hydrate 
was uS:d in small doses as a hypnotic and sedative Now the dictionary meaning 
of the word “ narcotic ? is a substance which relieves pain, produces sleep, and in 
large doses brings on stupor, coma, and even death, as opium, hemlock, alchol etc. 
Obviously, therefore, 1f chloral hydrate 1s hypnotic and sedative as admitted by 
the appellant, it would be a narcotic The appellant however relies on the state- 
ment 1n the affidavit filed on behalf of the State to show that chlosal hydrate is not 
a narcotic or a narcotic drug, within the meaning of Entry 510f List II, for if it is 
not a narcotic or a narcotic drug within that meaning no duty of exicse can be impos- 
ed by the State Legislature thereon. The part of the affidavit on behalf of the State 
relied upon by the appellant was dealing with a vague allegation of the appellant 
that chloral hydrate was a medicinal preparation In that connection 1t was sub- 
mitted on behalf of the State that chloral hydrate was not a medicinal or toilet 
preparation coming within the definition of the Medicinal and Toilet Preparations 
(Excise Duties) Act, XVI of 1955 “‘ as this substance in a finished form does not 
contain either alcohol, opium, Indian hemp or other narcotic drug or naicotics.” 
These last words were taken from the schedule to the Act of 1955 which mentions 
any medicinal preparation not containing alcohol but containing opium, Indian 
hemp or other narcotic drug or naicotic İn the 1955-Act narcotic drug or narcotic 
has been defined as meaning a substance (other than alcohol) which when swallowed 
or inhaled by, or injected into, a human being induces drowsiness, sleep, stupefact 
tion or insensibility in the human being and which is a dangerous drug within the 
meaning of the Dangerous Drugs Act, 1930. Obviously, therefore, the words 
‘narcotic drug ” and “ narcotic ? used in the 1955-Act have a special meaning and 
this was all that was intended when 1n the affidavit filed by the State these words 
were used — But all narcotics or narcotic drugs are not covered by the Dangerous 
Drugs Act and there can be narcotics and narcotic drugs which are not covered by 
the Dangerous Drugs Act. There can be no other conclusion on the evidence in 
the present case than that chloral hydrate 1s à narcotic or à narcotic drug within 
the meaning of Entry 51 of List II of the Seventh Schedule It also has intoxicating 
effect when mixed with liquor and so is an intoxicating drug within the meaning 
of the amended Act. 


The appellant also relies on the Medicinal and Toilet Preparations (Excise 
Duties) Act, XVI of 1955, in this Court İt is true that the appellant stated ın 
its writ petition that it was holding a licence under the 1955-Act ; but there was 
no clear averment in the petition that chloral hydrate was being manufactured 
as a medicinal preparation under the 1955-Act. The licence which has been 
produced shows that chloral hydrate being manufactured under the Drugs Act and 
the Rules framed thereunder. Further the judgment of the High Court shows that 
no argument was raised before 1t to the effect that chloral hydrate was a medicinal 
preparation under the 1955-Act. In the circumstances we are not prepared to 
allow the appellant to raise this point for the first time before us, even though there 
was some kind of denial on this point by the State Government 1n its affidavit to 
which we have already referred. 


In the 1esult the appeal fails and 1s hereby dismissed with costs. 
K.G.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PRESENT —] C Smau, V RAMASVVAMI AND V. BHARGAVA, JJ. 


Commissioner of Income-tax, Madras .. Appellant * 
y. 
Sri Meenakshi Mills, Ltd , Madurai and Others .. Respondents. 


Income-tax Act (XI of 1922), sections 4 and 42 (1)—Income—Deemed accrual within taxable 
territories—Money lent at interest outside taxable territories—Taking such money into taxable 
territory—Knowledge of lender and borrower—To be an integral part of the transaction—Assessee- 
companies and a bank having branches within and without taxable territortes—Same director in 
the two entities, occupying a special position—Profits of assessee outside taxable territory deposited 
in branch of the bank outside taxable territory—Borrowal by assessee from the bank situate 
within taxable territory on such deposits—Transmssion of funds—Assessee a major shareholder in 
the bank—Knovledge of arrangement or schem2—Assessability of interest 


Company and shareholders—Coi porate personality—Piercing the veil—When permissible 


The assessee-companies, engaged in the manufacture and sale of yarn at Madurai, had a branch 
at Pudukottai (a Native Statethen) The sale proceeds of the branch were deposited 1n the branch 
of the Madurai Bank at Pudukottaı and these deposits earned interests. The assessee companies 
borrowed monies from the Madurai branch of the bank on the securityof the fixed deposits made 
by their branches with the Pudukottaı branch of the bank Itis the admitted case that the loans 
granted to the assessees were far 1n excess of the available profits at Pudukottat The department 
held that under section. 42 (1) of the Income-tax Act the entire 1nterest 1ncome earned on the fixed 
deposits were assessable The Tribunalın the appeal took note of the position that the head office 
and the branch—whether of the assessee or of the bank—constıtuted only one unit and that one 7” a 
director occupied a special position 1n both the concerns and the establishment of the branch of the 
bank at Pudukottaı was intended to help the financial operations of T ın the concerns in which 
he was interested The Tribunal held that section 42 (1) was applicable and that the assessees 
must be attributed with knowledge of the activity of their branches at Pudukottai and of the 
remittances made by the Pudukottaı branch of the bank to Madurai head office and that the entire 
transactions formed part of an arrangement or scheme. But the High Court in answering the 
reference 1n favour of the assessee held that there was no such arrangement between the parties 
The Revenue appealed 


Held, that, the entire interest earned on the fixed deposits was rightly taxable under 
section 42 (1) of the Act 


The requirements under section section 42 (1) are, that any money should have been lent at 
interest outside the taxable territory, income, profits or gains should accrue or arise directly or 
indirectly from such money so lent at interestand that the money should be brought into the 
taxable territories 1n cash orin kind If all these coditions are fulfilled, then the section lays down 
that the interest shall be deemed to ba1nzoms azoruing or arising within the taxable territories 
The knowledge of the lender and the borrower that the money 1s to be taken into British India 
must be an 1ntegral part of the transaction 


It 1s true that from the juristic point of view the company 1s a legal personality entirely distinct 
fromits members and the company 1s capable of enjoying rights and being subjected to duties which 
are not the same as those enjoyed or borne by its members But in certain exceptional cases the 
Courtis entitled to lift the veil of corporate entity and to pay regard to the economic realities behind 
thelegalfacade For example, the Court has power to disregard the corporate entity if ıt 1s used 
for tax evasion or to circumvent tax obligation 


The High Courtin reference must accept the findings of fact reached by the Appellate Tribunal. 


Held on facts, The Tribunal was right 1n 1ts conclusion that there was a basic arrangement Or 
scheme between the assessees and the bank "The Tribunal found that the assessees hadi  prepon. 
derant, 1f not the whole, voice in the creation, running and management of the bank and that 
Pudukottaı was neither a cotton producing area nor had it a market for cotton and except that it 
was a non-laxable territory there was nothing else to recommend the carrying on of the cotton spin- 
ning or weaving business there Having regard to the special position of 7 and the balance-sheets 
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of the bank and lack of investments 1n Pudukottai, the Tribunal had reasons to conclude that the 
bank itself was started at Madurai and a branch was opened at Pudukottaı only with a view to 
helping the financial operations of T and the millsin which he was vitally interested The Tribunal 
also found that the Pudukottai branch of the bank transmitted funds deposited by the assessee for 
enabling the Madurai branch to advance loans at interest to the assessee-companies and the trans- 
mission of the funds was made with the knowledge of the assessee-companies who were the majority 
share-holders of the bank Tn the context of these facts ıt must he held that the entire transactions 
formed part of a basic arrangement or scheme between the creditor and the debtor that the money 
should be brought into British India after 1t was taken by the bot rower outside the taxable territory: 
In a matter of this description the Revenue is entitled to pierce the veil of corporate entity and to 
look at the reality of the transaction The High Court had erred in lawin interfering with the 
findings of the Appellate Tribunal 


Appeals by Special Leave from the Judgment and Order dated the 8th January, 
1963, of the Madras High Court in Tax Case No 108 of 1960 1 


B. Sen, Senior Advocate, (4 N. Kupal, SP  Nayyar and RN  Sachthey 
Advocates, with him), for Appellant. 


R. Venkataraman and R Ganapathy Iyer, Advocates, for Respondents. 
The Judgment of the Court was delivered by 


Ramaswami, J —These appeals are brought by Special Leave from the judgment 
of the High Court of Madias dated 8th January, 1963, 1n Tax Case No. 108 of 1960. 


All the three respondents (heremafter called the “ assessee-companıes”) are 
public limited companies engaged 1n the manufacture and sale of yarn at Madurai. 
Each of the assessee-companies had a branch at Pudukottaı engaged 1n the production 
and sale of cotton yarn The sale-proceeds of the branches were periodically 
deposited 1n the branch of Madurai Bank Ltd (hereinafter referied to as the “ “bank”) 
at Pudukottai, a former Native State either in the current accounts or fixed deposits 
which earned interest for the various assessment years as follows :— 


Meenakshi Rajendia Saioja 
Assessment Mills Mills Mills 
Years Rs Rs Rs 
1946-47 1,08,902 25,511 
1947-48 1,18,791 24,953 30,620 
1948-49 1,50,017 33,632 36,890 
1949-50 42,369 41,393 
1950-51 1,27,314 41,957 42,092 


The bank aforesaid was 1ncorpoiated on 8th February, 1943, with Thyagaraja 
Chettiar as founder-directo1, the head office being at Madurai Out of 15,000 
shares of this bank issued, 14,766 were held by Thyaga1aja Chettiar, his two sons and 
the three assessee-companies as shown below : 


Share holding . 
1 Thyagaraja Chettiar 1,008 
2. Manickavasagam 250 
3 Sundaram 250 
4. Meenakshi Mills 5,972 
5 Rajendra Mills 3,009 
6. Saroja Mills 4,177 


All the three assessee-compantes borrowed moneys from the Madurai branch 
of the bank and on the security of the fixed deposits made by their branches with 
the Pudukottaı branch of the bank It 1s the admitted case that the loans granted 
to the assessee-companies wee far in excess of the available profits at Pudukottaı. 
]n the assessment proceedings of the aSsessee-companies for the various years under 
dispute, the Income-tax Officer was of the view that the borrowings 1n British India 
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on the security of the fixed deposits made at Pudukottai amounted to constructive 
remittances of the profits by the branches of the assessee-companies to their head 
offices 1n India within the meaning of section 4 of the Indian Income-tax Act, 1922 
(hereinafter called the “ Act ”). Accordingly he included the entire profits of the 
assessee-companies including the interest receipts from the Pudukottai branches 
in the assessment of the assessee-companies, since the overdiafts availed of by the 
assessee-companies ın British India far exceeded the available profits The assessee- 
companies appealed to the Appellate Assistant Commissioner of Income-tax. After 
examining the constitution of the assessee-companies and the bank and the figures 
of deposits and overdrafts, the Appellate Assistant Commissioner found that the 
deposits made by the assessee-companıes and other companies closely allied to them 
formed a substantial part of the total deposits received by the bank He was also of 
the view that the Pudukotta1 branch of the bank had tiansmutted the funds so 
deposited for enabling the Madurai branch to advance loans at interest to the assessee- 
companies and that the transmissions of the funds were made with the knowledge 
of the assessee-companies who were major share-holders of the bank The Appellate 
Assistant Commissioner also considered that the Pudukottai branch of the bank 
had no other appreciable tiansactions except the collection of funds and on the facts 
found, section 42 (1) of the Act applied to the case. The assessee-companies took 
the matter 1n appeal to the Appellate Tribunal which took note of the position that 
the head office and the branch—whether of the assessee-companıcs or of the bank— 
constituted only one unit and that Thyagaraja Chettiar occupied a special position 
ın both the concerns and the establishment of the branch of the bank at Pudukottai 
was 1ntended to help the financial operations of Thayagaraja Chettiar 1n the concerns 
in which he was interested After detailed consideration of the deposits and over- 
drafts and the 1nter-branch transactions of the bank the Appellate Tribunal held that 
section 42 (1) of the Act was applicable to the facts of the case and that the assessee- 
companies must be attributed with the knowledge of the activity of their branches 
at Pudukottaı and of the remittances made by the Pudukottaı bianch of the 


bank to Maduiai head office, and that the entire transactions formed part of an 
arrangement oi scheme. 


In the course of its judgment, the Appellate Tribunal observed as follows : 


** Even so, 1t seems to us we cannot escape that fact that Thyagaraja Chettiar, his two sons and 
the three mills had a preponderant, if not the whole, voicein the creation, runningand management 
of the bank We cannot also forget that Pudukottaı 1s neither a cotton producing area nor has a 
market for cotton, except that 1t was a non-taxable territory, there was nothing else to recommend 
the carrying on of the business 1n cotton spinning or weaving there There is yet another aspect to 
which our attention was drawn by the learned Counsel for the assessee That being a non-taxable 
area, there were many very richmen there with an influx of funds, to invest in banks and industries 
By the same token, 1t appears to us it was not necessary for the Madurai Bank which was after ali 
a creation of certain people which started with a smallcapital of Rs 32,800 to have gone to Pudu- 
kottaiforopeninga branch If there was an ınflux of money 1n Pudukotta1 because of the finances, 
nobody would have agreed to borrow money fromıt At any rate, 1t1s clear1t would have had no 
field forinvestment ın Pudukottai the only source of investment being outside Pudukottai ”’ 


The Appellate Tribunal further stated: 


“But having regard to the special position of Thyagaraja Chettiar and the balance-sheets of the 
bank referred to above and the lack of investments ın Pudukottaı itself of the moneys borrowed 
there, 1t seems moze reasonable to conclude that the bankitself was started at Madurai and a branch 
ofit was opened at Pudukottai only with a view to help the financial operations of Thyagaraja 
Chettiar and the mills in which he was vitally interested "' 


At the instance of the assessee-companies the Appellate Ti1bunal 1efei1ed the 
following question of law for the determination of the High Court : 


* Whether on the facts andın the cırcumstances of the case, the taxing of the entire interest 
earned on the fixed deposits made out of the profits earned in Pudukottaı by the assessee's branches 


ın the Pudukottaı bianch of the Bank of Madurai 1s correct?" 

The High Court answered the question 1n favour of the assessee-companies 
holding that it was not established that there was any arrangement between the 
assessee-comparues and the bank whether at Pudukottai or at Maduraifor transfer- 
ence of moneys from Pudukotta: branch to Madurai aud the facts on record 


1] C.1T , MADRAS v. SRİ MEENAKSHI MILLS, LTD. (Ramaswami, J) 79 


did not establish that there was any transfer of funds between Pudukottai and 
Maudrai for the purpose of advancing moneys to the assessee-Companies The 
High Court further took the view that the transactions 1epresented ordinary banking 
transactions and there was nothing to show that the amounts placed ın fixed deposits 
in the branch were intended to and were in fact transferred to the head office for the 
purpose of lending them out to the depositor himself. 


On behalf of the appellant Mr. Sen submitted at the outset that the High Court 
was not legally justified 1n interfering with the findings of fact reached by tke Appellate 
Tribunal and 1n concluding that there was no arrangement o1 scheme between the 
lender and the borrower for the transference of funds from Pudukottaı to Madurai. 
In our opinion, there 1s justification for the argument put forward on behalf of the 
appellant and the High Court eried in law in inteifering with the findings of the 
Appellate Tribunal in this case In India Cements, Ltd v Commissione: of Income- 
fax, Madıas3, it was pointed out by this Court that 1n a 1eference the High Court 
must accept the findings of fact reached by the Appellate T11bunal and 1t is for the 
party who applied for a refe1 ence to challenge those findings of fact fist by an appli- 
cation under section 66 (1) If the party concerned has failed to file an application 
under section 66 (1) expressly raising the question about the validity of the findings 
of fact, he 1s not entitled to urge before the High Court that the findings are vitiated 
for any reason We therefore proceed to decide the question of law raised 1n these 
appeals upon the findings of fact reached by the Appellate Tiibunal. 


Section 42 of the Act states as follows : 


“ All income, profits or gains accruing oraiiing whethei directly or indnuectl]y through or 
from any money lent at interest and brought into the taxable territortesin cash orin kind Pes 
shall be deemed to be income accuring or arising within the taxable territories us 


This section accordingly 1equires, in the first place, that any money should 
have been lent at interest outside the taxable territory In the second place, income, 
profits or gains should accrue or arise directly o1 1ndirectly from such money so lent 
at interest, and, 1n the third place, that the money should be brought into the taxable 
terntoriesin cash orin kind İf all these conditions are fulfilled, then the section Jays 
down that the interest shall be deemed to be income accruing or arising within the 
taxable territories This section was the subject-mattei of interpietation by the 
Federal Court in 4. H Wadia y Commissioner of Income-tax, Bombay, It was 
held by the majority of the Judges in that case that the provision in section 42 (1) 
of the Act, which brings within the scope of the charging section interest: eained 
out of money lent outside, but brought into Biitish India was not uitia vues 
the Indian Legislature on the ground that it was extra-tei11to11al in operation İt 
was pointed out that the section contemplated the bringmg of money into Buitish 
India with the knowledge of the lender and borrower and this gave ise to a real 
territorial connection The learned Chief Justice took the view that the nexus was 
the knowledge to be attributed to the lender that the boriower had borrowed money 
for the purpose of taking ıt to British India and earning income on that money. 
Mukherjea and Mahajan, JJ , took a somewhat different view Mahajan, J, con- 
sidered that there must be an arrangement between the lender and the borrower to 
bring the loan into British India, and Mukherjea, J , further emphasised the point 
by stating that 1t must be the basic arrangement underlying the transaction that the 
money should be brought into British India afte: it is taken by the borrower outside 
his territory. But all the learned Judges agreed that the knowledge of the lender 
and the borrower that the money 1s to be taken into British India must be an integral 
part of the transaction That 1s the ratio of the decision of the Federal Court with 
legard to the construction of section 42 (1) of the Act. 


Having examined the findings of the Appellate Ti1bunal in the piesent case we 
are satisfied that the test prescribed by the Federal Court in Wadia’s case?, 1s fulfilled 
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and the Appellate Tribunal was right in 1ts conclusion that there was a basic arrange- 
ment or scheme between the assessee-companies and the bank that the money should 
be brought to British India after 1t was taken by the borrower outside the taxable 
territory. The Appellate Tribunal has pointed out that the assessee-companies had 
a preponderant, 1f not the whole, voice in the creation, running and management 
of the bank and that Pudukottai was neither a cotton producing area nor had it a 
market for cotton and except that 1t was a non-taxable territory there was nothmg 
else to recommend the cariying on of the cotton spinning or weaving business there 
The Tribunal further remarked that having iegard to the special position of 
Thyagaraya Chettiar and the balance-sheets of the bank and lack of investments 1n 
Pudukottaı, 1t was reasonable to conclude that the bank itself was started at Madurai 
and a branch was opened at Pudukottaı only with a view to helping the financial 
operatıons of Thyagaraja Chettiar and the mills in which he was vitally inte1ested. 
The Tiibunal found that Pudukottaı branch of the bank had transmitted funds 
deposited by the assessee-companies for enabling the Madurai branch to advance 
loans at 1nterest to the assessee-compantes and the transmission of the funds was 
made with the knowledge of the assessee-companies who were the mayor sharehold- 
erS of the bank In the context of these facts 1t must be heldthat the entire transac- 
tions formed part of a basic arrangement o1 scheme between the creditor and the 
debtor that the money should be brought into British India after it was taken by the 
borrower outside the taxable territory. We are accordingly of the opinion that the 
principle laid down in Wadia's case1, is satisfied in this case and that the Income-tax 
Authorities were right 1n holding that the entire interest earned on fixed deposits 
was taxable. 


In the course of argument Mr. Venkataraman contended that even 1f Thyagaraja 
Chettiar, a director of the assessee-compamies, knew 1n his capacity as director of 
the Madurai Bank that money placed in fixed deposit by the assessee-companies 
would be transferi ed to the taxable teiritory, that knowledge cannot be imputed to 
the assessee-companies and so 1t cannot be said that the transfer was part of an 
integral arrangement of the loan transaction In support of this argument learned 
Counsel refeired to the decision of the Court of Appeal i David Payne 6? Co., Lid, 
Inie:Young v. David Payne 6? Co , Ltd?. We are unable to accept the argument of 
the respondents as correct. The decision in David Payne G Co's case?, has no 
bearing on the question presented for determination in the present case In David 
Payne & Co’s case?, the question atissue related to the powers and duties 
of directois and 1t was held that because the same peison 1s a common director of 
two companies, the one company has not necessarily notice of everything that 1s 
within the knowledge of the common director, which. knowledge he has acquired 
as director of the other company In the present case the question at issue 1s entirely 
different The Appellate Tribunal has, upon examination of the evidence, found that 
the tiansference of funds from Pudukottaı to Madurai was made as part of the basic 
arrangement between the bank and the assessee-companies and that Thyagaraja 
Chettiar who was the moving figuie both 1n the bank and 1n each of the assessee- 
companies had knowledge of this arrangement It 1s well-established that in a 
matter of this description the Income-tax Authorities are entitled to piece the veil 
of corporate entity and to look at the reality ofthe transaction Its true that from 
the Juristic point of view the company 1s a legal personality entuely distinct fiom 
its members and the company 1s capable of enjoying rights and being subjected 
to duties which are not the same as those enjoyed or borne by its members But 
ın ceitain exceptional cases the Court 1s entitled to lift the veil of corporate entity 
and to pay regard to the economic realities behind the legal facade For example, 
the Court has power to disiegard the corpo1ate entity if it is used for tax evasion 
or to cucumvent tax obligation. For instance, in Apthorpe v Peter Schoenhofen 
Brewing Co 8, the Income-tax Commissoners had found as a fact that all the pro- 
perty of the New York company, except its land, had been transfeired to an English 
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company, and that the New York company had only been kept 1n being to hold the 
land, since aliens were not allowed todoso under New York law. All but three of 
the New York company's shares were held by the English company, and, as the 
Commissioners also found, if the business was technically that ofthe New York 
company, the latter was merely the agent ofthe English company. Inthelight ofthese 
findings the Couit of Appeal, despite the argument based on Soloman's caset, held 
that the New York business was that of the English company which was liable for 
English 1ncome-tax accordingly In another case—Firestone Tyie & Rubber Co. v. 
Llewellin?—an American company had an arrangement with its distrubutors on the 
Continent of Europe whereby they obtained supplies from the English manufacturers 
its wholly owned subsidiary The English company credited the American with the 
price received after deducting the costs plus 5 per cent. It was conceded that the 
susidiary was a separate legal entity and not a mere emanation of the American parent, 
and that ıt was selling its own goods as principal and not its parent's goods as agent. 
Nevertheless, these sales were a means whereby the American company carried on 
its European business, and 1t was held that the substance of the arrangement was 
that the American company traded in England through the agency of its subsidiary. 
We, therefore, reject the argument of Mr. Venkataraman on this aspect of the case. 


For the reasons expressed we hold that the question referred to the High Court 
by the Appellate Tribunal must be answered in favour of the Income-tax Department 


and against the respective assessee-companies and. these appeals must be allowed 
with costs. 





V.S, Appeals allowed. 
IHE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT —K  SuBBA Rao anp V RaMaswawr, JJ. 
The Ellerman and Bucknall Steamship Co , Ltd. -. Appellant*® 
v 


Sha Misrimal Bherajee Respondent. 


Common Carreers—Shipowners—Aware of contract between buyer and seller—Goods to be packed in ‘new? 
fibre drums—Siupment of the goods packed in ‘ old? drums—Bull of lading merely stating ‘ goods packed in drums 
zn good order and vonditn ’—Clean bill of lading— At request of and against indemnity given by the seller—Liabi- 
dity in tort (deceit) 

Words and Phrases —‘ Letter of credit”, * clean bill of lading’ 


The High Court of Madras in C GCA No 61 of 1957 found, agiceing with the Court below, that 
the Shrpovrners-appellants herein gave a clean bill of lading with the knowledge that 1t would be 
negotiated while, as a matter of fact, only unclean bill oflading should have been given ‘The buyer- 
respondent was damnified by such misrepresentation found ın the bill of lading and the Court decreed 
the entire claim in the suit for damages Hence the instant appeal to the Supreme Court 

The following grounds of appeal were preferred inter alta (1) while the respondent based the claim 
n contract the High Court has granted a decree in tort (deceit) , ( 1) the appellant was notin duty 
or obligation bound to mention in the bill of lading that the packing was in “old” drums and the non 
mention of the fact could not have misled the Bank in paying, against shipping documents, under the 
letter of credit, and (112) the bills of lading were clean ones, 


for the oldness or the newness of the 
«drums had no impact on the contents thereof (which gave rise to the damages), 


Held A perusal of the plaint discloses that the appellant was Sought to bemade liable both In Con- 
tract and ın tort The claim on the basis of musrepresentation was made in the plaınt (para 9), 
denied by the appellant 1n his written statement, issue raised and argued in both the Courts below 
Therefore there 18 no merit 1n the fist contention 
In terms of the contract, the appellant had delivered the goods ‘ in the like 
tion in Which their shipment was made’ No hability for any damages to the 
‘breach of any term of the contract could arise 


good order and condi- 
buyer on the basis of 





1. L.R (1897) A C. 22 2. (1957) 1 W.L R. 464. 
* (1 A. No. 247 of 1964. 
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* Letter of credit? 1s a promise by the banker to pay money to the sellei in return for the shipping 
documents. Itis opened on conditions on which the request (by the buyer) is made and the banker 
can only negotiate the shipping documents if the conditions are strictly complied with. Normally a 
credit for a “ bill of Jading ? means it 18 for a ‘ clean bill of lading’ 

A clean bill of lading 1$ * one which does not contain any reservation as to the apparent good o1dey 
and condition of the goods or the packing ’. A statement that the goods were * Shipped 1n good ordet 
and condition ! 1n the bill of lading without any clause o1 notation modifying or qualifying it 15 a ‘clean 
bill of lading ’. 


In the instant case, despite the fact that the appellant knew of the contract for packing ın ‘new ” 
fibre drums still the appellant gave a clean bill, diopping the word ‘old’ before drums—see Mate's 
receipt showing the goods were packed 1n old drums, the representation was intended obviously for the 
purpose of opeiating on the credit with the bank 1n collusion with the seller. Having regard to terms 
of the indemnity bond given by the seller to the appellant against any consequence of said 1epresen- 
tation the collusion 1s apparent. Herein all the elements of “ deceit’ is present "The High Court was 
therefore right in holding the appellant liable in damages for the loss sustained by the respondent 


Held further, the contention that the shipowners were not bound by the representation made by 
the ship's mate was not raised uptil now and cannot be allowed to be raised now, also the ques- 
tion whether in view of the respondent having obtained a decree against the seller the present suit 1s 
not maintainable cannot be raised for the same reason The contention that the “ bill of lading’ is 
governed by the American law cannot be allowed to be raised for, what American law 1S, relates to 
a question of fact and as there are no materials on record to decide the same this point also 1s not 
allowed to be raised. 


Appeal from the Judgment and Decree, dated the 3rd November, 1960 of the 
Madras High Court in. C C.C Appeal No 61 of 1957 


A. K. Sen, Senior Advocate (V. Bhagat and D. N. Gupta, Advocates, with 
him), for Appellant 


S. T Desa, Semor Advocate — (Kesawlal Tarwady and R Ganapathy yer, 
Advocates, with him), for Respondent. 


The Judgment of the Court was dehvered by 


Subba Rao, 7.—The appellant, Ellerman Bucknall Steamship Company, Ltd 
hereinafter called the shipowners, are a limited habihty company incorporated 
unde: the law in the United Kingdom carrying on business as common carriers 
by sea. They own a ship named “ City of Lucknow". Messrs. Best & Co., Ltd. 
having then office at Madras, are the local agents of the shipowners. 


Sha Mistimal Bherajee, the respondent herein, hereinafter called the buyei, 
entered into two contracts with the British Mercantile Company, Limited, New 
York, hereinafter called the seller, for the purchase of Fresh Monsanto Polystyrene 
Injection Moulding Powder (not reground) in grannies manufactured by Monsanto 
Chemical of New York In respect of the first contract, the purchaser placed two 
indents dated 26th December, 1950, and 27th December, 1950, for the said stuff 
of value Rs 13,500 and Rs 6,750 respectively. ‘The buyer entered into a second 
contract with the seller for the purchase of 24 drums of the same material of the 
value of Rs 16,000 under an indent dated 23rd January, 1951 In sespect of 
the first contract and ındents the buyer opened and confirmed an irrevocable Letter 
of Credit No 4748 dated 28th December, 1950, for US $4,535 plus war 
ik with the Eastern Bank Limited In regard to the second contract he opened 
another nrevocable Letter of Credit No 5012 dated 31st January, 1951, for U.S. 
$ 3,330 As the said Bank had no branch of its own at New York, 1t arranged with 
the Marine Midland Trust Company of New York for payment of the bills that 
might be presented by the selle in New York. Pursuant to the said contracts, the 
seller delivered to the shipowners certain consignments in reused fibie drums. 
The bills of lading issued by the shipowners described the diums simply as drums. 
After taking a letter of indemnity to cover against any loss, the shipowners issued 
clean bills of lading. The seller negotiated the bills of lading with the Marine 
Midland Trust Company, New York, and obtained payment of U.S. $ 6,998 75 
under the letters of credit | Thereafter, the bills of lading were forwarded to the 
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Eastern Bank, Limited, Madras, and the buyer paid to the said Bank a sum of 
Rs. 33,012-5-9 against the said letters of credit. When the shipment arrived 1t was 
discovered that the goods sought to be delivered did not answer the description 
given in the documents Indeed, the drums contained only coal dust and factory 
shavings. The buyer took appropriate proceedings agaimst the seller in the 
Amer'can Courts and realized a sum of Rs 13,604-9-0 Thereafter, he instituted 
the present suit ın the City Civil Court, Madras, for the recovary of a sum of 
Rs. 23,760-15-6 against the Bank as well as the shipowners To that suit the 
Bank was made the İst defendant and the shipowners, the 2nd defendant Broadly 
stated, the basis of the clarm against the Bank was that, though unde: the letters of 
credit the Bank had the authority to pay only against clean bills of lading, ıt paid 
against unclean bills of lading. The cause of action against the shipowners was 
that they made a mısrepresentatıon that the bills of lading were clean whereas in 
fact they were not so, with the result, acting on that misrepiesentation, the agent 
of the Bank paid against the said bills of ladmg which it would not have done had 
it known the real facts. 


The learned City Civ. Judge held that the bills of lading weie clear ones but 
ın iespect of one of the letters of ciedit the Bank should not have accepted the ship- 
ping documents which related only to a part of the goods contracted for On that 
finding the learned Judge held that the Bank was hable to refund the amount paid 
only under one of the letters of credit. As against the shipowners he came to the 
conclusion that even if the bills were not clean, the Bank would nevercheless have 
paid the amount, as the terms of the letters of credit were comprehensive enough to. 
authorize such payments In the result, he dismissed the suit against the ship- 
owners but decreed it in part against the Bank The Bank and the shipowners 
preferred appeals to the High Court against the said dccree in so far as it went 
against each of them. 


The appeals were heaid by a Division Bench of the Madras Hi gh Court The 
learned Judges of the High Court came to the conclusion that the shipowrers with 
the knowledge that the bills of lading would be negotiated gave, at the request of 
the seller, clean bills of lading while as a matter of fact only unclean bills of lading 
should have been given They further held that the purchase: was damnıfied, 
as on the basis of the mısrepresentatıon found 1n the bills of lading the Bank paid 
the amount against the shıppıng documents which it would not have done if it had 
known that the bills of lading were unclean. In the result, they gave a deciee for 
the entire suit claim against the shipowners They allowed C C CA No 61 of 
1957 against the shipowners but dismissed it against the Bank. CCGA No 54 
of 1957, the appeal filed by the Bank, was allowed. The shipowneis have preferred 
the present appeal against the decree given by the High Court against them. 


The argumcnt of Mr. A K Sen, learned Counsel for the appellant, may 
hioadly be placed unde: the following thiee heads. (1) While the respondent 
based his cause of action on a bieach of contract, the High Comt gave the relief 
founded on deceit , (2) unde: common law o1 contract the appellant had no duty 
or obligation to make a statement in the bills of lading that the drums were old ones 
and, therefore, the non-mention of that fact could not have misled the Bank into 
pay.ng against the shipping documents under the letters of credit, and (3) the bills. 
of lading were clean ones, for the oldness or newness of diums had no real impact on 
the contents thereof, for both were equally swtable containers of the articles to be 
supplied 


Mr. S. T Desa, learned Counsel fo. the respondent, while he made a faint 
attempt to sustain the decree ofthe High Court on the basis ofthe breach of contract, 
se 10uSİy sought to support it on the doctrine ofdeceit He argued that there was a 
fraudulent misrepresentation by the appellant in collusion w.th the seller to the effect 
that the bills of lading were clean wlule in fact they were not and that, acting on 
that misrepresentation, the Bank, through its agent at New York, paid the amount 
to the seller under the letters of ciedit against the shipping documents, which it 
would not have done if such a misrepresentation had not been made He countered 
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the contentions of the learned Counsel for the appellant that the High Couit 
.gave a decree on a cause of action different from that on which the plaint was based. 


The first contention turns upon the pleadings as well as on the conduct of the 
parties during the trial and the appeal. 


A perusal of the plaint discloses that the 2nd defendant was sought to be made 

liable both in contract and 1n tort Paragraph 9 of the plaint reads thus 

** If the first defendants state that they acted on the terms of the bills of lading and are therefore 
protected, the plaintiffs also charge that 1n any event the second defendants are liable for issuing the 
bills of lading without disclosing the true state of facts and for inserting statements in the bills of 
lading which are now admitted to be untrue The plamtiffsalso charge that the defendants are 
precluded from denying the correctness of the statement 1n the bills of lading as regards the apparent 
good order and condition as mentioned in the bills of lading The plamtiffs charge that the second 
defendants and the shippers acted collusively with a view to enable if possible the shippers to obtain 
moneys against goods which were not the goods agreed to be sold and which were not consigned 
according to thecontract The very fact that the second defendants have obtained an indemnity fo1 
issuing the bills of lading without disclosing the real state of facts, would show their consciousness 
that they were not right mn issuing the bills of lading in the terms they did and whatever their rights 
as against the Shippers may be on the indemnity, the plaintifis are not concerned with the Same, 
but the second defendants are liable to the plamtıffs to make good the loss resulting by reason of a 
representation acted on by which the plaintiffs have been damnuified.”’ 
This passage in the plaint contains all the necessary allegations to sustain a claim 
in tort Its clear, therefore, that the claim of the buyer against the shipowner. 
was also based upon the musrepresentation made by the latter in the bulls of ladings 
In the written statement the appellant denied the allegations 1n para 9 of the plaint 
and stated that there was no secret arrangement between them and the seller in 
regard to the goods or the containers The shipowners also denied that they inserted 
any untrue statement in the bills of lading acting in collusion with the seller to enable 
the latter to obtain money against the bills of lading. Issue 6 framed by the learned 
‘City Civil Judge reads. 

“Did the second defendant act dona fide throughout in issuing the bills of lading and in taking 
an indemnity from the shippers ?” 
The judgment of the learned City Civil Judge discloses that the question of misrepre- 
sentation by collusion was argued and the learned Judge held that the Bank was 
not misled, as under the letters of credit it had to pay the amount against the balls 
of lading, whether clean or unclean Before the High Court also the question of 
musrepresentation ky the shipowners was expressly raised and was accepted by at 
We cannot, therefore, agree with the contention of the learned Counsel for the 
appellant that the High Court had made out a new case which was not raised in 
the plaint, ındeed, the claim on the basis of misrepresentation was made in the plaint, 
demed by the appellant in the written statement and argued in both the Courts 
below ‘There are, therefore, no merits in the first contention 


On the question of the appellant’s lability to the buyer in contract, we are 
satisfied that there 1s no basis for it Indeed, learned Counsel for the respondent 
did not seriously press the point, though he did not give 1t up altogether 


A bill of lading serves three purposes, vz , (1) it is receipt for the goods shipped 
containing the terms on which they have been received; (n) it is evidence of the 
contract for cainage of goods, and (111) it is a document of title for the goods specified 
therein ‘The contract of the shipowners in the bill of lading is that they will deliver 
the goods at their destination “in the hke good order and condition ? in which they 
were when shipped. In terms of the contract the shipowners delivered the goods 
to the buyer in the drums The consignee incurred damages not because of any 
defect ın the drums but because the seller sent goods different from those he had 
agreed to selltohim Therefore, the shipowners were not bable for any damages to 
the purchaser on the basis of breach of any of the terms of the contract No further 
elaboration on this point 1s called for, as finally this point was not seriously pressed 
“by the learned Counsel for the respondent 


Now we shall consider the main point raised 1n the appeal, namely, the habılıty 


of the appellant 1n tort Before we advert to the question of law it would be con- 
venient to notice the relevant facts. 
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Exhibit A-1 dated 26th December, 1950, is the indent placed by the buyer with 
the seller in respect of Fresh Monsanto Polystvrene Injection Moulding Powder 
of value of Rs 13,500 The packing was to be in new fibre drums each containing 
050 Ibs nett Exhibit A-2 is another indent dated 27th December, 1950, placed 
by the buyer with the seller The quantity required thereunder was of the value 
of Rs 6,750 and the packing was to be in new fibre drums each containing 250 Ibs 
nett Exhibit A-5 1s the third indent dated 23rd January, 1951, for the same goods 
worth Rs 16,500 with similar terms The buyer opened two letters of credit, Exhibits 
B-1 and B-2, with the Eastern Bank, Limited, Madras, for US $7,625 Exhibits 
B-28 and B-29 are the letters written by the Eastern Bank, Limited, Madras to the 
Marine Midland Trust Company, New York, to open letters of credit for payment. 
of the bills that might be presented by the seller 


Exhibit B-1 reads: 


“We hereby authorise and request you and/or your Agents and/or Representatives at New York 
to open a confirmed and irrevocable bank credit in favour of Messrs British Mercantile Company, 
Limited etc , and to make payment or payments thereunder on our behalf against documents 
purporting to be invoices, shipping specifications. Bills of Lading and Policies and/or Certificates of 
Insurance covering Marine and War Risks We agree that this credit is subject to USA. 
regulations and practice ”’ 


Exhibit B-2 is also a s;milar letter of crdit Clause 3 of Exhibit 28 reads 

* Clean * On Board’ Bills of Lading in complete sets of at least two signed copies to be made out 
to the order of the Eastern Bank Limited, or to order blank endorsed and marked by the shipping com- 
pany ‘Freight paid?" 
Exhibit B-29 also contains similar recitals It will be seen that though the wo.ds 
* clean on boaid ” bills of lading are not found 1n Erhibits B-1 and B-2, but in the 
directions given to the Marine Midland Trust Company, New York, the said words 
are clearly found The following 1elevant recitals are found in a sample of the bills 
of lading 

* Received 1n appaient good order and condition from British Mercantile Company, Limited, 
“City of Lucknow’ to be transported by the good vessel, “City of Lucknow" to sail from the Port of 
New York for the East Indies 

Total 21 packages, said to weigh 9,920 Ibs said to be marked and numbeied as below (weight, 
gauge, measurement, contents, conditions, quality and value unknown, Statements of same herein 
being made solely on shippers declaration and this bill of lading not to be deemed any evidence 
thereof) to be delivered as provided hereunder (lability as carrier to end without notice) in like. good 
oder and condition at Madras or so nea: thereto as vessel may safely get unto order of the Mercantile 
Bank of India, Limited, or to his or their Assigns EM à di 


The bill of ladıng gives the number of packages as 21 drums, and under the column 
“description of goods" it states “ Polystyrene Powder" ‘The Mate's receipt 
given to the seller on the arrival of the goods at the wharf foi being carried by S S. 
“Chty of Lucknow" desciibes them as being packed in reused drums ‘The seller 
gave an indemnity bond to the shipowners and the material part of 1t icads. 


** We shall be obliged by your granting us Clean Bills of Lading for the undermentioned goods, 
Mate’s receipt being claused Reused Drums— 
and ın consideration of your so doing we undertake to pay on demand all freight and/or General and 
particular Average and/or charges there may be thereon, to ındemnıfy you and each of you against 
all claims and/or demands which may be made against you or any of you 1n respect of the under- 
mentioned goods and to hold you harmless from any and all consequences that may arise by your 
granting such clean Bill of Lading and acting thereon including losses, damages, costs or any other 
expenses which you or any of you may sustain or incur by reason of the premises or 1n any way relat- 


ing thereto ” 

After obtaining the said indemnity bond, the shipowners issued the bill of lading 
whereim instead of “ icused drums", only “ drums’? was mentioned It will be 
seen from the said documents that accoiding to the indents the seller had to pack 
the goods in new fibre drums, that the Bank opened letters of credit for payment 
against bills of lading, that the Marine Midland Trust Company of New York, 
the agent of the Eastern Bank, Limited, Madias, opened letters of credit vvhereundeı 
payments could be made only against clean bills of lading, that in the Mate’s 
1eceipt given to the seller on the arrival of the goods at the whaif for being carried 
by S S °*Cuy of Lucknow" the drums were described as reused drum and that there- 
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after, after giving indemmty against any loss to the shipowners, in the bill of lading 
the drums were not described as reused drums but only as drums ‘The leained 
City Civil Judge on the said documents gave the following finding: 

““Thus if the bills of lading were unclean certainly the banks would not have paid the money to 
the shippers. In fact it was for the very purpose of enabling the shippers to obtain monies from the 
banks that they wanted clean bills of lading and were prepared to give letters of indemnity to the ship- 
ping company. With such description im the bills of lading it is extremely doubtful whether even the 
under-writers would have insured the goods as required under the letters of credit. If the shippers 
had not produced either clean bills of lading or Certificates of Insurance as required under the letters 
of credit then certainly the shippers could not have realised the money from the bank. Thus the 
second defendants have certainly helped the shippers in this matter by suppressing the real condition 
of the goods from the bills of lading." 


The High Court, agreeing with that finding, held 


* the shipowner with the knowledge that the bills of lading would be negotiated, gave at the 
request of the seller clean bills of lading, while as a matter of fact only unclean bills of lading should 
have been given ” 


The question 1s whether on the said facts and the findings given by the Courts 
below the purchaser could maintain an action for deceit against the shipowners 


* Deceit 1s a false statement of a fact made by a peison knowingly or recklessly 
with the intent that 1t shall be acted upon by another who does act upon it and 
thereby suffers damage": see “ A Text Book of the Law of Tort” by Winfield, 
5th Edn, at p 379 In order to make the shipowners liable for deceit, the first 
ingiedient to be sat.sfied 1s that they knowingly issued a clean bill of lading, when 
it should not have been given with intent that on that basis payment would be made 
to the holder of the bill under the letters of credit In order to come to a correct 
conclusion whether the ingredients of the definition cf ** deceit? have been satisfied 
ın the present case, ıt 1s necessary to know the exact scope of the following three 
terms: “letters of credit”, “ bill of lading” and “clean bill of lading”. ‘The said 
three expressions are evolved in the law merchant to facilitate international 
trade ‘The origin and importance of letters of credit in the international comme: ce 
has been stated by Denning, LJ , in Pavia € Co, APA. v. Thurmann Neilsen, as 
follows : 


** The sale of goods across the world 1s now usually arranged by means of confirmed ciedits. 
The buyer requests his banker to open a credit in favour of the seller and 1n pursuance of that 1equest 
the banker, or his foreign agent, 1ssues a confirmed credit in favour of the seller. "This credit 1s a pro- 
muse by the banker to pay money to the seller 1n return for the shipping documents. Then the seller, 
when he presents the documents, gets paid the contract price The conditions of the credit must 
‘be strictly fulfilled, otherwise the seller would not be entitled to draw on 1t." 


But when issumg banker has no branch in the relevant country where the 
beneficiary operates, the services of an intermediary banke: may be requisitioned. 
The intermediary banker may be asked to advise the beneficiary of the credit ol 
may be asked to add his confirmatory undertaking to :t In the latter event the 
beneficiary has the promise of both the bankers 


As letters of credit are 1ssued or opened on conditions on which the request 
is made, the banker can only negotiate the shipping documents if the conditions 
are strictly complied with If, for instance, the mandate of the buyer is that the 
banker shall pay on a clean bill of lading, the banker can only honour a clean bill 
and not an unclean one When a purchaser specifically directs the banker to pay 
against a clean bill of lading, the condition for payment 1s an obvious one. But, 
when a creditis for bills of lading without any qualification, in normal circumstances 
it means clean bills of lading: see British Imex Industries Lid vy Midland Bank Ltd.?. 


A clean bill of lading 1s defined in Halsbury's Laws of England, 3rd Edition. Vol- 
"ume 2 at page 218, as “one which does not contain any reservation as to the apparent 
good order and condition ofthe goods or the packing". Carver in his book “ British 
Shipping Laws," Volume 2, Part I, in Paragiaph 82, explains the expression 
“€ good order and condition ” thus . 


- 








1. LR. (1952) 2 QB. 84 at 88. 2, LR. (1958) 1 Q.B. 542 at 551. 
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*"The general statement 1n the bill of lading that the goods have been shipped “ın good ordei and 
condition > amounts (1f ıt 15 unqualified) to an admission by the shipowner that, so far as he and his 
agents had the opportunity of judging, the goods were so shipped — If theie 18 no clause or notation 
in the bill of lading modifying or qualifying the statement that the goods were ‘shipped in good 
order and condition’ the bill is known as a clean bill of lading ” 


Decisions have held that the “ condition ” 1efe1s to external and appaient condition, 
and quality, to something which 1s usually not apparent at all events to an unskilled 
person* See Comğama Naviera Vasconzada v Churchill €? Sım. The words like 
““ quality and measure unknown ” found in Compania Naviera Vasconzadav Churchill & 
Sim, “weight, contents and value unknown” in The Peter der Grosse? , ** weight, 
quality, condition and measure unknown” imm The Tromp? were held to be not 
qualifying words In The Restitutzon Steamship Co , Lid v Sir Fohn Pue & Co.4, it 
was held “ .f you insert 1n the margin of a bill of lading weights, quantities, o1 any- 
thing that 1$ not contained in the bill of lading itself, that is not a clean bill ofladıng” 

If such words found a place 1n the body of a bill of lading, they would not have the 
effect of making the bill an unclean one we do not see how their mention in the 
margin would make a difference. But we need not express our final opinion thete- 
on, asın the present case the words are found m the body of the bill itself. 


But it is said that the omission of the adjective * new? qualifying the word 
“drums” or indeed the addition of the adjective ‘‘ old ? to qualify the same would 
not necessarily make the bil anytheless a clean bull, if old diums were suitable 
vehicles for conveying the articles supplied therein. The newness or the oldness of 
the container, the aigument proceeded, was not decisive of its suitability, for in 
the main ıt depended upon its condition and contents This argument as a pro- 
position of law appeais to be sound In The Tromp?, potatoes, to the knowledge 
‘of the defendants’ Master who signed the bill of lading, were shipped in wet bags and 
in a damaged condition. The Court held that asin the bill of lading, the potatoes 
were described as shipped in good order and condition which represented the external 
condition of the bags, the defendants weie estopped from denying that the bags 
weie dry when shipped. Büt it would be noticed that the packing in that casc 
was defective and that was the main cause for the rotting of the potatoes and, there- 
fore, the bill oflading was not a clean one ‘In-Stlver v Ocean Steamship Co , Ltd 5 
damage was caused to frozen eggs as the can wherein they were packed were 
gashed, perforated or punctured and the eggs were insufficiently packed. So the 
Couit held that having given a clean bill of lading the shipowner was estopped from 
proving that the cans were not in apparent good order and condition. In Brown 
Jenkinson & Co Lid v. Percy Dalton (London) Lid 9 orange juice was shipped in 
barrels Some of the barrels were old and fiail and some were leaking. Yet the ship- 
owners gave a clean bill of lading “They were estopped fiom denying that the 
bairels were 1n apparent good ordei and condition. 


These decisions establish thet good order and condition of packages depends 
upon the suitability ofthe packages for the particular goods or articles packed therein 
and other relevant circumstances of each case 


What 1s the real scope and legal effect of the statement in the bill of lading that 
the goods were shipped in good order and condition? We have already noticed 
that a bill of lading with such a statement, which does not contain any further 
reservation or qualification, 1s known as a clean bill of lading. The said words 
are affirmation of a fact. It 1s an admission creating an estoppel as between the 
shipowners and an endorsee, who on the faith of that admission has become endorsee 
for value of the bill of lading. The shipowners are estopped fiom denying that 
the goods and the packages were not 1n good order and condition The estoppel 
applies only where the bad condition is discernible on a reasonable examination 
of the containers, hav.ng regard to their contents Any qualification of the said 
affirmation must only refer to the external and apparent condition of the containers. 
PESO CEN CMM 0 NN o əx 
5 (1906) 1 K. B. 237 (1889) 5 TLR 641. 
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R (1876) 1 P. 414, 5 (1930) 1K B. 416 
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see The Skarp1, Silver v Ocean Steamship Co , Lid ,*, Compama Navicra Vasconzada v. 
Churchill & Sim’, and The Tromp* tis not necessary to consider the said decisions 
in detail as the principle is well settled. 


Now let us look, at the relevant facts of the present case. It was one of the 
terms of the contract between the seller and the buyer that the goods should 
be packed ın new fibre drums The standard of good order and condition of the 
packages was agreed upon by the parties to the contract. The shipowners knew 
that condition as the Mate’s receipt disclosed the same. If the drums had been 
mentioned as old in the bill of lading, the said bill would net have been a clean bill. 
Though the apparent condition of the drums was old, the shipowners made an 
assertion that they were not old drums, ze , they gave a clean hill. This represen- 
tation was obviously intended, in collusion with the seller, to enable him to operate 
upon the credit with the Bank, ‘This collusion is also apparent from the indemnity 
bond they took from the seller to guard themselves against the consequences of the 
said representation. All the elements of deceit are present 


The decision in Brown Jenkinson S? Co, Lid v Percy Dalton (London) Lid 5 is 
apposite ‘Theie,the defendants had a quantity of orange juice which they 
wished to ship to Hamburg The plaintiffs, as agents of the owners of the vessel on 
which the orange juice was to be shipped, informed the defendants that the barrels 
contaming the orange juice were old and frail and that some of them were leaking 
and that a claused bill of lading should be granted The defendants required a clean 
bill of fading, and the shipowners, at the defendants’ request and on a promuse that 
the defendants would give to them an mdemnity, signed bills of lading stating that 
the barrels were “ shipped in apparent good order and condition’? The defendants, 
pursuant to their promise, entered into an indemmity whereby they undertook 
unconditionally to indemnity the Master and the owners of the vessel against all 
losses which might arise from the issue of clean bills of lading :n respect of the goods. 
The barrels when delivered at Hamburg, were leaking and the shipowneis had 
io make good the loss. The plaintiffs sued the defendants under the indemnity, the 
benefit of which had been assigned to them The defendants refused to pay, alleg- 
ing that the contract ofindemnity was illegal, because it had asits object the making 
by the shipowners of a fraudulent musrepresentation. The Court held that the ship- 
owners by making in the bill of lading a representation of fact that they knew to be 
false with intent that it should be acted upon were committing the tort of deceit, 
and that the defendants promıse to indemnity the shipowners against loss resulting 
from the making of that representation was accordingly unenforceable The only 
difference on facts between that case and the present one is that mn that case the 
barrels were not only old and frail but also some of them were leaking But there, 
as here, the shipowners made a representation of fact which they knew to be false 
with intent that it should be acted upon — If so, it follows that the High Court was 


right in holding that the appellant was liable in damages for the loss incurred by 
the 1espondent 


Learned Counsel for the appellant sought to 1aise three further points, namely, 
(2) the shipowners were not bound by the representation made by the ship’s Mate ; 
(ze) the bill of lading was governed by the American Law and not by common law ; 
and (zu) the plaintiff buyer, having obtamed a decree agamst the seller in the 
American Court, could not mamtam the present suit for damages 


The first point was not raised till now and, therefore, we cannot peim:t the 
learned Counsel to raise it for the first time before us 


The second point, namely, “what is the American lav?” 1s a question of fact. 
We have not got sufficient material on the 1ecord to know what is the American 
law on the subject We cannot, therefore, permit the appellant to raise ibis point 
cithei 
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The third point 1s also one not pressed in the Courts below and, therefore, does 
not call for om decision 


In the result, the appeal fails and 1s dismissed with costs 
KGS ———— Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


PRESENT —A  K Sarkar, Chef Justice, J R  MuDHOLKAR AND R. S. 
BAcHAWAT, JJ 


Gopalakrishna Pillai and otheis .. Appellants* 
D. 
Meenakshi Ayal and otheis . Respondents 


Cil Procedure Gode (V of 1908), Order 20, rule 12—4pplicability and scope—Plaint valued for posses- 
ston and past profits—Court-fee paid thereon—Future profits not prayed fo1—Dtscretion of Gourt to order enquiry 
into future profits 

Wul—Proof of— Attesting wriness—Not proving signature of the other attestor thereto—Effect 


The High Court of Madras in Letters Patent Appeal found that (1) the will set up ın defence by 
the defendants-appellants herem was not genuine, (11) the plaintiffs were the next reversioners of the 
last full owner and decreed the suit for possession and past profits, it further directed the trial Court 
to ascertain future profits under Order 20, rule 12, Civil Procedure Code Hence this appeal to the 
Supreme Court on the grounds (1) that the first plaintiff had a son who would be the reversionary 
heir, (11) the will was genuine, and. (11) noinquiry unde. Order 20, rule 12, could be directed 

n the absence of a piaye: for that relief 


Held. In as muchas the attesting witness, examined at the trial, did not depose that he saw the 
other attestor (not called as a witness) sign the deed it could not be held that the will was proved , the 
question of genuineness of the will need not be gone into under the circumstances 

Assuming the first plaintiff had a Son 1t 18 not possible to say “hat he was born during the life of 
the intermediate limited estate-holder C and ifso, he was alive at C's death, futher no issue on this 
question being framed at the trial and 1n view of the trial having proceeded on the footing that the 
Plaintiffs were the reverSionary heirs the High Court was 11ght 1n holding thatit was not open to the 
defendants to contend otherwise 

Having regard to (1) the valuation of the plaint claim for possession and past profits and the pay- 
ment of Court-fee thereon, (11) the averment 1n the plaint that the plaintiffs are entitled to call for 
accounts of mesne profits since the death of C, and (111) the prayer for such other relief as the 
Court may deem fit and proper to grant, the suit 1s one ‘for the recovery of possession of immovable 
property and for mesne profits’ The provisions of Order 21, rule 12 are therefore attracted. 

The Court may, under the said rule 12, pass a decree for the possession of the property and direct- 
ing an enquiry aS to 1ent or mesne profits prior to the institution of the suit and as to subsequent pro- 
fits though the relief of future mesne profits 1n not prayed for 1n the plaint 

Fakharuddin Mahomed Ahsan v Official Tiustee, Bengal, (1889) LR 8IA 197 ILR 8 Cal- 
178 (P C, followed 


Appeal by Special Leave from the Judgment and Deciec, dated the 24th Febru- 
aiy, 1961, of the Madras High Court in LP A No 126 of 1957 

N C Chatterjee, Senior Advocate (R Ganapaihy Iye, Advocate, with him), 
for Appellants 

T. V. R. Tatachar, Advocate, for Respondents Nos 1 and 3 to 7. 

The Judgment of the Court was dehvered by 


Bachawat, 7 —The following pedigree shows the 1elationship of Sivasami Odayai 
and the membeis of his family 





* (1A No 79 of 1964. 31st Maıch, 1966. 
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1:5 
| | | 
Sıvasamı Odayar Meenakshi Kamaksh: 
married Ayal Ayal 
Neelayadakshi (PIF No 1) (PIF No 2) 


Sıvasamı died issueless in 1927. By his will dated 14th September, 1927, he 
bequeathed items 1 to 4 and one half of 1tems 12 and 13 of the suit properties to his 
wife, Neelayadakshı absolutely and items 5 to 11 and one half of items 12 and 13 
to his mother, Chinnayal absolutely He also appointed Chinnayal as the trustee 
of items 14 to 18 foi the benefit of the Pillayar temple Neelayadakshı died in 1931. 
It is common case that on her death Chinnayal inherited her properties as a limited 
her Defendants 6 and 7 claimed that their father purchased item + from one 
Muthukumaraswam1, agent of Chinnayal, under a sale deed, dated 5th June, 1937 
‘On 28th August, 1940, Chinnayal executed a deed of gift in favour of Muthu- 
kumaraswami giving him items 1, 3 and 8 and portions of items 5 and 13. On 4th 
September, 1940, Chinnayal is said to have executed a will bequeathing to Muthu- 
kumaraswam: the remaining properties belonging to hei absolutely and inherited 
by her as alımıted hen from Neelayadakshi and also 1tems 14 to 18 and her trustec- 
ship right in respect of those items Chinnayal died on 15th September, 1940 
It 1$ common case that the plaintiffs are her heirs Soon afte: her death, Muthu- 
kumaraswami conveyed to one Venugopala al! the properties acquired by him under 
the aforesaid gift deed and will. Venugopala died in 1943 leaving defendants 1 to 
$ as his heirs In or about August, 1952, Meenakshi and Kamakshi instituted a 
suit in the Court of the Subordinate Judge, Cuddalore for possession. of the suit pio- 
peities alleging that they were entitled to the properties left by Chinnayal and 
Neelayadakshı and denying the factum and validity of the gift deed, dated 28th 
August, 1940, the will dated 4th September, 1940 and the alleged sale in favour of 
thc father of defendants 6 and 7 ‘The defendants contested the suit 


The Courts below held that (1) Chinnayalhad no povvet to dispose of any of the 
properties which she had mherited from Neelayadakshi as a limited heir, (2) Chin- 
nayal duly executed the gift deed and by that deed she lawfully disposed of item 8 
and portions of items 5 and 13, and (3) there was no sale of item 4 to the father of 
defendants 6 and 7. These findings are no longer challenged The Subordinate 
Judge held that the plaintiffs failed to prove that they were the 1everstoners of 
Neelayadakshı, or were entitled to inherit her properties on the death of Chinnayal, 
and that the will dated 4th September, 1940 was forged and its execution and attesta- 
tion were not proved The plaintiffs and the defendants preferred separate appeals 
from this decree to the Madras High Court. Ramaswami, J , held that the will 
was genuine and was duly executed and attested but 1t was moperative with regard 
to items 14 to 18 and the trusteeship rights in those items He also held that the 
question whether the plaintiffs were the next reversioners of Neelayadakshi should 
be tried afresh by the trial Court Thereafter, Kamakshi died and her legal repre- 
Sentatives were substituted on the record Meenakshi and the legal 1epresentatives 
of Kamakshı filed an appeal under clause 15 of the Lette1s Patent of the High Court, 
and the appellants filed cross-objections A Division Bench of the Madras High 
Court held that the will was not genuine and its execution and attestation were not 
proved It also held that on the materials on the record the plaintiffs must be 
held to be the next reversioners of Neelayadaksh: On this finding, the Division 
Bench passed a decree in favour of the appellants before them for the recovery of 
possession of items 1 to 4, 3 cents in item 5, 1tems6, 7 and 9 to 13 and items 14 to 
18, declared that they were entitled to mesne profits for three vears prior to the suit 
and io future mesne profits in respect of the aforesaid properties, directed the trial 
Court to make an enquiry into the mesne profits under Order 20, 1ule 12 of the Code 
of Civil Procedure and ordered that in respect of the 1est of the suit properties the 
suit be dismissed Some of the defendants now appeal to this Court by Special Leave 


Counsel for the appellants challenged before us the correctness of the findings 
of the Division Bench of the High Cow t with regard to (1) the factum and execution 
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of the will and (2) the plaintiffs’ claim to be the next reveisioners of Neelayadakshi 
He also contended that the High Court had no power to pass a decree for mesne 
profits accrued after the institution of the suit. 


The appellants’ case 1s that the will of Chinnayal, dated 4th September, 1940, 
was attested by Balasubramanıa and Samıyappa ‘The appellants rely solely on 
the testimony of Samıyappa for proof of the execution and attestation of the will 
Samıyappa was not present when Chimnayal 1s said to have put her thumb-impies- 
sion on the will | Samiyappa said that when he was passing along the street, Bala- 
subramama and Muthukumarasvvamı called him He went inside Chinnayal’s 
house, Muthukumaraswam: gave the will to him and afte: he 1ead it aloud, Chin- 
nayal acknowledged that she had affixed her thumb-impiession on the will. He 
then put his signature on the will and Balasubramania completed it after he left 
In his examination-in-chief, he said nothing about the attestation of the will by 
Balasubramania In cross-examınatıon, he said that afte: he signed, Balasubra- 
mania wrote ceitain woids on the will and put his signature On further cross- 
examination, he added that Balasubramania was saying and whiting something on 
the will, but he did not actually see Balasubiamania writing or signing. We arc 
satisfied that Samıyappa did not see Balasubramania putting his signature on the 
will The High Court rightly held that the appcllants failed to prove the signature 
of Balasubramanıa or the attestation of the will by him On this ground alonc 
we must hold that the will was not proved. We do not think it necessary to considei 
the further question whether the will was genuine 


The plaintiffs clarmed that on Chinnayal’s death the prope:ties acquired by 
Neelayadakshi under the will of Sıvasamı devolved upon them as the next reversioners 
of Neelayadakshi. Relying on a statement of P.W. 2, Sethurama Naunar, 
that Meenakshi had two daughters and a son, the appellants contend that the son 
of Meenakshi was the 1eveisionary hei of Neelayadakshi. Assuming that Meenakshi 
had a son, 1t 1s not possible to say that he was born before the death of Chinnayal, 
and, ifso, he was alive at the time of her death In the absence of any son of 
Meenakshi at the time of Chinnayal’s death, admittedly the plaintiffs would be 
the next 1eversioneis of Neelayadakshı No issue was raised on this question, and 
the trial proceeded on the footing that the plaintiffs were the next reversioners 
of Neelayadakshi. The t11al Court refused leave to the appellants to file an addı- 
tional statement 1aising an issue on this point In the circumstances, the Division 
Bench of the Madras High Couit 1ightly held that it was not open to the appellants 
to contend that the plaintiffs were not the reversionary heirs of Neelayadakshi, and 
were not entitled to succeed to her estate on the death of Chinnayal. 


In the plaint, there was no specific p1ayer for a decree fo. mesne profits subsc- 
‘quent to the institution of the suit Counsel for the appellants a1gued that m the 
absence of such a specific prayer, the High Court had no jurisdiction to pass a 
deciee for such mesne profits We are unable to accept this contention Order 
20, rule 12 of the Code of Civil Procedure piovides that “ where a suit is for the 
recovery of possession of rmmovable property and for ieni or mesne profits” 
the Court may pass a decree fo: the possession of the property and directing an 
enquniy as to the 1ent or mesne piofits for a period piio1 to the institution of the 
suit and as to the subsequent mesne profits “The question is whethe: the provisions 
of Order 20, rule 12 apply to the present smt We find that the plaintiffs distinctly 
pleaded in paragraph 9 of the plaut that they were entitled to call upon the defen- 
dants to account for mesne profits since the death of Chinnayal 1n respect of the suit 
properties For the purposes of jurisdiction and Ccurt-fees, they valued their 
claim for possession and mesne profits for three years prior to the date of the suit 
and paid Cowi-fee thereon In the prayei portion of the plaint, they clarmed 
1ecovery of possession, an account of mesne profits for three years prior to the date 
of the suit, costs and such othe: relief as may deem fit and proper to the Court in 
the circumstances of the case On a 1eading of the plaint, we are satisfied that the 
suit was for recovery of possession cf immovable propeity and for mesne profits. 
The provisions of Order 20, 1ule 12 weie, therefore, attracted to the suit and the 
Court had powe1 to pass a decree in the suit for both past and future mesne profits 
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Order 20, rule 12 enables the Court to pass a decree for both past and future 
mesne profits but there are 1mportant distinctions ın the procedure for the enforce- 
ment of the two clams With regard to past mesne profits, a plaintiff has an existing 
cause of action on the date of the institution of the suit In view of Order 7, rules 
1 and 2 and Order 7, rule 7 of the Code of Civil Procedure and section 7(1) of the Court 
Fees Act, the plaintiff must plead this cause of action, specifically clarm a decree 
for the past mesne profits, value the claim approximately and pay Court-fees thereon. 
With regard to future mesne profits, the plaintiff has no cause of action on the date 
of the institution of the suit, and it 1s not possible for him to plead this cause of action 
or to value it or to pay Court-fees thereon at the time of the institution of the suit. 
Moreover, he can obtain relief 1n respect of this future cause of action onlv in a suit 
to which the provisions of Order 20, rule 12 apply But in a suit to which the pro- 
visions of Order 20, rule 12 apply, the Court has a discretionary power to pass a 
decree directing an enquiry into the future mesne profits, and the Court may grant 
this general relief, though 1t 1s not specifically asked for in the plaint, see Basavayya v. 
^ Guruvayya! In Fakharuddin Mahomad Ahsan v Official Trustee of Bengal?, Sir R P. 
Collier observed " 

** The plaint has been already read 1n the first case, and their Lordships are of opinion that it 18 

at all events open to the construction that the plaintiff intended to claim wasilat up to the time. of 
delivery of possession, although, for the purpose of valuation only, so much was valued as was then 
due , but be that as 1t may, they are of opinion that, under section 196 of Act VIII of 1859, 1t was 
ın the power of the Court 1f 1t thought fit, to make a decree which should give the plaintiff wasilat 
up to the date of obtaining possession "' 
Section 196 of Act VIII of 1859 empowered the Court in a suit for land or other 
property paying rent to pass a decree for mesne profits from the date of the suit 
until the date of delivery of possession to the decree-holdec The observations of 
the Privy Council suggest that 1n a suit to which section 196 of Act VIII of 1859 
applied, the Court had jurisdiction to pass a decree for mesne profits though there 
was no specific claim in the plaint for future mesne profits The Court has the 
lke power to pass a decree directsng an enquiry into future mesne profits in a suit 
to which the provisions of Order 20, rule 12 of the Code of Civil Procedure, 1908, 
apply 

In support of his contention that the Court has no jurisdiction to pass a decree 
for future mesne profits 1n the absence of a specific prayer for the same, Counsel for 
the appellants relied upon the following passage in Mohd  Yamm and others v. Vakil 
Ahmed and others? 


* Tt was however pointed out by ShriS P Sinha that the High Court erredin. awaiding to the 

plaintiffs mesne profits even though there was no demand for thesame ın the plant The leained 
Solicitor-General appearing for the plaintiffs conceded that there was no demand for mesne profits as 
such but urged that the claim for mesne profits would be included within fhe expression ‘ awarding 
possession and occupation of the property aforesaid together with all the rights appertaming 
thereto’ We are afraid that the claim for mesne profits cannot be included within this expression and 
the High Court vvaSın error in awarding to the plaintiffs mesne profits though they had not been 
claimed ın the plamt The provision in regard to the mense profits will therefore have to be deleted: 
from the decree ? 
In our opinion, this passage does not support Counsel's contention This Court 
made those observations 1n a case where the plaint clarmed only declaration of title 
and recovery of possession of immovable properties and made no demand or claim 
for either past or future mesne profits orrent It may be that m these circumstances, 
the suit was not one “ for the recovery of possession of :mmovable property and for 
rent or mesne profits," and the Court could not pass a decree for future mesne profits 
under Order 20, rule 12 of the Code of Civil Procedure But where, as in this case, 
the suit 1s for the recovery of possession of immovable property and tor past mesne 
profits, the Court has ample pc wer to pass a decree directing an enquiry as to future 
mesne profits, though there 1s no specific prayer for the same in the plaint In 
the aforesaid case, this Court did not lay down a contraiy proposition, and this 
was pointed out by Subba Rao, C J , 1n Alchammav Rami Reddy* 


1 (1951)2MLJ 176 ILR (1952) Mad s (1952) SCJ 539 (1953) 1 MLJ.6: 
173at177 AIR 1951 Mad 938 (FB) (1952) SC R. 1133, 1144 AIR 1952 S O 358. 

2 (1881) IL R. 8 Cal 178, 189, LR 4 (1957) 2 AnWR 474 ILR (1957) 
81A 197 Andh Pra 52,56 AIR 1958 AP 517 
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We are, therefore, satisfied that ın this case the High Court had discretionary 
power tə pass the decree for future mesne profits Itis not contended that the High 
Court exercised its discretion impropeily o1 erioneouslyp We see no reason to 
interfere with the decree passed by the High Court 


In the result, the appeal 1s dismissed with costs 
K GS. — — Appeal dismissed 


THE SUPREME COURT OF INDIA. 
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Kuppa Goundan and another .— Appellants* 
: v. 
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Griminal Procedure Gode (V of 1898), sections 476 and 479-A—Crimunal trial before a criminal Gourt— 
Order of acquittal passed —Whtness giving false evidence— Not: detected by the Court—Subsequent application 
under section 476—Gourt finding witness gave false evidence— Written complaint by the Criminal Court to the 
District Magtstrate—Proper—Section 479-A not a bar 

The question of law 1n this appeal 1s ‘ whatis the true meaning and scope of section 476 of Criminal 
Procedure Code 1n the context of section 479-A (1) and (6) (added by Act XXVI of 1955) with 
regard to a prosecution authorised by a Count in respect of an offence of perjury committed before 
at in the course of the trial. 

Held If a Court 1s of opinion that 1t 15 expedient 1n. the interests of justice that an enquiry should 
be made into any offence referred to ın section 195 (1) (2) or (c) which appears to have been com- 
mitted in or in relation to a proceeding in that Court such Court may after preliminary enquiry, 
if any, as 1t thinks necessary, record a finding to that effect and make a complaint thereof in writing 
and forward the same to a Magistrate of the First Class having jurisdiction. ‘That is the procedure 
prescribed by section 476 of the Code. 

For the application of section 479-A of the Criminal Procedure Code there 1s a necessary condition, 
namely, that the Court before ıt delivers its judgment or at any rate at the time of delivering the 
judgment must form the opinion that a witness 15 giving false evidence, 1f the Court could not form any 
opinion about the falsity of the evidence of the witness before 1t, then certainly the Court cannot at 
the time of delivering Judgment record any finding about the same 

The bar of clause (6) of section 479-A will not apply to a case where perjury is detected not merely 
with reference to the evidence adduced at the trial but with reference to the evidence adduced in some 
other proceeding not then brought before the Court or because there 1s Some other material subse- 
quently produced after the conclusion of the t11al and delivery of judgment (1n the 1nstant case a pro- 
ceeding under section 476, Criminal Procedure Code)—which renders the prosecution necessary in 
the interests of justice Applying the above principle to the instant case the prosecution of the peti- 
tioners by forwaiding the complaint to the District Magistrate (Judicial) by the Magistrate's Court 
under section 476 after the conclusion of the trial is legally valid and not affected by section 479-A 
It 1s only in the petition under section 476 filed after the judgment in the criminal case was 
delivered the trial Court came to be satisfied that the witness was giving false evidence 
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Ramaswim:, F.—The 2nd petitioner Kuppuswam: lodged a complaint with 
Yercaud Police on 12th October, 1963, alleging that the respondent, M S P. 
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Rajesh and other persons had formed an unlawful assembly and commutied offences 
of house trespass, mischief and causing hurt at 10 px on 11th October, 1963. ‘The 
complaint was the subject-matter of investigation by the police who did not present 
a charge-sheet against respondent, M. S P Rajesh but filed a charge-sheet against 
4 other persons under sections 323, 325 and 448, Indian Penal Codem CC 
No. 3097 of 1963 in the Court of Sub-Magistrate 3, Salem The case was tried by the 
Sub-Magıstrate who ultimately acquitted all the accused by his judgment, dated 
13th December, 1963. In the course of evidence at that trial the Ist petitioner was 
examined as P W. 1 and 2nd petitione: as PW 2 and it 1s alleged by the respondent 
that the petitioner gave false evidence to the effect that the respondent was also 
among the trespasseis and assailants and that he was armed with a gun which another 
accused took from him. After the conclusion of the trial the respondent filed a. 
petition in the Court of the Magistrate under section 476 (1), Criminal Procedure 
Code alleging that on 11th October, 1963, he along with certain other Directois 
had attended a meeting of the Board of Directois of Chembra Peak Estate, Ltd, 
from 4-30 P M. to 5-15 P M at Bangalore and that he was not at Yercaud on ilth 
October, 1963, and prayed for the prosecution of the petitione:s fer giving false 
evidence under section 193, Indian Penal Code The respondent produced a copy of 
the Draft Minutes of the Board meeting and also cited ceitain witnesses in support 
of his case. After considering the matter, the Sub-Magistrate of Salem held that he 
was satisfied that the respondent could not have been present at the alleged occur- 
rence on llth October, 1963, at Yercaud and that P Ws 1 and 2 deliberately com- 
mutted perjury and implicated Mr Rajesh as among the assailants. The Sub- 
Magistrate thought that in the interest of justice the petitioners should be prosecuted 
under section 193, Indian Penal Code and accoidingly filed a complaint against 
the petitioners under section 193, Indian Penal Code in the Court of District 
Magistrate (Judicial), Salem The petitioners contended that the complaint was 
not maintamable in law because the trying Magistrate had not followed the pro- 
cedure under section 479-A, Criminal Procedure Code and it was therefore nov 
open to the Magistrate to take recourse to the provisions of section 476, Criminal 
Procedure Code. By his order, dated 10th February, 1964, the District Magistrate 
discharged the petitioners holding that the complamt was not sustainable in view 
of the decision of this Court in Shabir Husain Bholu v State of Maharashtra! ‘There- 
upon the respondent filed Criminal. RC No. 1261 of 1964 in the Madias High 
Court against the order of the District Magistrate (Judicial), Salem. By his 
judgment, dated 9th December, 1965, Anantanarayanan, J , set aside the order of 
the D strict Magistrate (Judicial) and directed that the case should be taken up by 
the District Magistrate and the trial proceeded with in accordance with law. 


This appeal 1s brought, by Special Leave, from the order of the Madras High 
Court, dated 9th December, 1965, m Cr] R G No 1261 of 1964 


The question of law arising in this case 1s—-what is the true meaning and scope 
of section 476, Criminal Procedure Code in the context of section 479-A (1) and (6), 
Criminal Procedure Code with regard to a prosecution authorised by a Court 1n 
respect of an offence of perjury committed before itin the course of the trial ? 


Chapter XXXV of the Code of Criminal Procedure prescribes the proceduie 
to be followed for prosecution of offenders in case of certain offences affecting the 
admunistration of justice, section. 476 seis out the procedure for prosecution of 
offenders for offences enumerated in section 195 (1) (b) and (c) of the Code of 
Criminal Procedu:ze Ifa Civil, Revenue or Criminal Court 1s of opinion, that it 
is expedient in the interests of justice that an enquiry should be made into any offence 
referred to in section 195 (1) (5) or (c) which appears to have been committed in 
orinielation to a proceeding in that Court, such Court may, after such prelimi- 
nary inquiry, if any, as it thinks necessary, 1ecord a finding to that effect and 
make a complaint thereof in writing and forward the same to a Magistrate of the 
First Class having jurisdiction. Section 476-A authorises a superior Court to make 
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a complaint whee a subordinate Couit has omitted to do so in 1espect of offences 
and in the circumstances mentioned in section 476 (1). Section 476-B provides for 
a right of appeal against the order making or refusing to make a complaint. 
Sections 479 and 479 deal with the procedure which may be followed 1n certain 
giave cases Section 479-A which was added by the Code of Criminal Procedure 
(Amendment) Act X XVI of 1955 by the first sub-section (in so far as it is material) 
provides as follows . 


“ 479-A. (1) Notwithstanding anything contained in sections 476 to 479 inclusive, when any 
Civil, Reveaue or Criminal Court 1s of opinion that any person appearing before it as a witness has. 
intentionally given false evidence in any Stage of the judicial proceeding or has intentionally fabricated. 
false evidence for the purpose of being used 1n any stage of the judicial proceeding, and that, for the 
eradication of the evils of perjury and fabrication of false evidence and in the interests of justice, 
1t18 expedient that such witness Should be prosecuted for the offence which appears to have been 
commutted by him, the Court shall, at the time of the delivery of the judgment or final order disposing: 
of such proceeding, record a finding to that effect stating 1ts reasons therefor and may, if1t So thinks fit 
afte: giving the witness an opportunity of being heard, make a complaint thereof in writing Signed, 
by the presiding officer of the Court setting foith the evidence which, 1n the opinion of the Court, 
18 false or fabricated and forvvard the same to a Magistrate of the Frist Glass having jurisdiction, 
and may 2. Q x. 


Sub-section (6) of this section enacts as follows : 


“(6) No proceedings shall be taken under sections 476 to 479 inclusive foi the prosecution of a 
person for giving or fabricating false evidence, if in respect of such a person proceedings may be 
taken under this section." 


The scheme of section 479-A 1s to enact a special procedure for the more 
expeditious and effective manner of dealing with certain cases of perjury and 
fabrication of false evidence by witnesses in the course of judicial proceedings. 
There 1s, however, a necessary condition for the application of section 479-A, Criminal 
Procedure Code The condition 15 that the Court before it delivers its Judgment or 
at any rate at the time of delivering the judgment must form an opinion that a 
paiticular witness 01 witnesses, 1s, or, are giving false evidence; if the Court could 
not form any opinion about the falsity of the evidence of the witness appearing 
before ıt, then certainly the Court cannot at the time of delivering 1ts judgment, 
1ecord any finding about the same. It 1s manifest that a Court can come to a con- 
clusion that a witness 1s false only when there are materials placed before it to 
justify that opinion If no materials are placed before the Court to enable the Court 
to form an opinion that a witness 1s giving false evidence, then certainly it could 
not form that opinion In the piesent case, the respondent produced material 
before the trial Court on 231d December, 1963, after the conclusion of the trial 
that the petitioners had given false evidence m the case and the respondent produced 
the necessary documents along with an application for proceeding against the 
petitioners under section 476, Criminal Procedure Code Till those documents 
were produced there was no opportunity or occasion for the Magistrate to form an 
opinion about the falsity of the evidence adduced by the petitioners. It is, there- 
fore, manifest that at the time when the judgment was delivered the Magistrate had. 
no material before him to form an opinion that the petitioners had given false 
evidence. It is only after the respondent had made his application on 
29rd December, 1963 and brought the necessary material to the notice of the Clourt 
that the falsity of the evidence of the petitioners became apparent and the Magistrate 
was 1n a position to form an opinion about the falsity of the evidence given by the 
petitioners. It 1s, therefore, clear that section 479-A will not be applicable on the 
facts of this case, and if the provisions of section 479-A will not apply on the facts 
of this case 1t follows that the bar contemplated by clause (6) of that section will not 
be applicable The 1eeson is that clause (6) can be invoked only in cases in which 
section 479-A (1) will be applicable The crucial words of clause (6) are “if in 
respect of such a peison proceedings may be taken under this section ". It is 
clear that the bai under section 479-A (6) refeis not to the legal character of the 
offence per se but to the possibility of action under section 479-A upon the facts and 
circumstances of the particular case 11, for instance, material 1s made available 
to the Court after the judgment had been pronounced, rendering ıt clearly beyond 
doubt that a person had committed perjury during the trial and that material was 
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simply unavailable to the Court before or at the time of judgment, ıt 1 very difficult 
to see how the Court could have acted under section 479-A, Criminal Piocedure 
Code at all. It cannot be supposed that the Legislature contemplated that a case 
of perjury, however, gross should go unpunished in such circumstances It appears 
to us that the true interpretation of the language of clause (6) of section 479-A is 
that ıt does not operate a: a bar to the prosecution for perjury ın a case of this 
description. Take, for instance, the trial of” A’ for the murder of" B? in the Sessions 
Court where ‘ C, * D? end “ E? gave evidence that they actually saw ‘A’ com- 
mitting the murder of“ B’ Suppose at the conclusion of the trial and 2fter delivery 
of judgment by the Sessions Court * B? 1s found alive and there is uncontestable 
evidence to show that “ A’ was falsely charged for the murder of ‘B’ Is it to be 
contemplated that 1n such a cese there 1s no remedy available to the Court to pro- 
secute C, D and E for perjury under the provisions of section 476, Criminal Procedure 
lode, though action cannot be taken, in the circumstances of the case, under section 
479-A, Criminal Procedure Code? In our opinion, such a startling consequence 
was not contempləted by Parliament and the bər of clause (6) of section 479-A 
was intended only to apply to cases of perjury and fabrication of false evidence in 
which the trying Megistrate could have acted under section 479-A (1) In other 
words, the bar of clause (6) will not apply to a case where perjury 1s detected not 
merely with reference to the evidence adduced at the trial but with reference to the 
evidence adduced 1n some other distinct proceeding, not then brought before the 
Court or because there 1s some other material subsequently produced after the 
conclusion of the trial and delivery of judgment which renders the prosecution for 
perjury essential in the interests of justice Applying the principle in the present 
case we are of opinion that the prosecution of the petitioners under the provisions 
of section 476, Criminal Procedure Code by the Magistrate after the conclusion of 
the trial 1s legally valid and is not affected by the bar of clause (6) of section 479-A, 
Criminal Procedure Code. 


On behalf of the appellants Mr. Thiagarajan referred to the decision of this 
Court ın Shabir Hussein Bholu v. State of Maharashıral But the principle of that 
decision does not afford any assistance to the appellants ın this case It appears 
that the appellant in that case appeared as a witness in a jury trial fo. murder. 
Before the Court he gave a statement contradictory to the one he had given before 
the committing Court. After the conclusion of the trial end delivery of judgment 
the Sessions Judge passed a separate order for prosecution of the appellant for 
intentionally giving false evidence under section 193, Indian Penal Code It was 
held by this Court that the provisions of section 479-A həd not been complied with 
and no cognizance could be taken of the offence Two conditions were laid down 
for the exercise of the powers under section 479-À, (1) the Court must form an 
opinion that the person has committed one of the two categories of offences referred 
to in section 479-À, and (n) the Court must come to the conclusion that for the 
eradication of the evils of perjury, etc , and 1n the interests of justice 1t 1s expedient 
that the person be prosecuted This opinion and conclusion must be arrived at 
at the time of the delivery of the judgment or final order 1n the trial, the Court 
cannot later on resort to section 476 and make a complaint against the witnesses 
"The provisions of section 479-A were held applicable to the case and the fect that 
the trial was with the aid ofa jury did not preclude the Sessions Judge from recording 
the findings required by section 479-A While considering whether action should 
be taken under section 479-A 1t was open to the Sessions Judge to səy whether the 
evidence tendered at the trial was true or false It is manifest that the material 
in that case was produced before the Sessions Court for coming to the conclusion 
that the appellant had committed perjury and so the procedure contemplated ın 
section 479-A (1) was applicable and since the Sessions Judge did not proceed under 
that section, though he could have done so, the bar contemplated by clause (6) of 
section 479-À operated and no action could have been taken under section 476, 
Criminal Procedure Code "The ratio of that decision is not applicable to the present 








1. (1964)1SCJ.609 (1964) ML.J (CHd.) S.C 816. 
338 ; (1963) 1 S.C R. (Supp.) 501 : A.LR. 1963 


-— 


1] A. KONDAYYA v $. RAMA RAÓ 97 


case because the material facts are different. It is necessary to add that in Shabir 
Hussein Bholu v State of Maharashtra*, this Court observed that if the Judge is unable 
to come to a conclusion that the statement made at the trial 1s false then provisions 
of section 479-A (1) would not be applicable. At page 512 of the Report it 
was observed by this Court as follows . 

“But, for coasidering the applicability of section 479-A (1) what has to be borne in mind 
is that ın a Jury trial it is possible for the judge to come to a conclusion that the statement 
made at the trial 1s false. If he comes to that conclusion then, as rightly observed 1n Badullah’s case? 
he has no option but to proceed under section 479-A (1), Criminal Procedure Code "The 
question then 1s whether he could act under this provision if he is unable to form an opinion one 
way or the other as to whether the evidence tendered at the trial 1s false or the evidence before the 
committing Magistrate is false What would be the position in such a case? Ifthe proceedings 
before the committing Magistrate must be held to be entirely separate proceedings then we agree 
with the Allahabad High Court that section 479-A (1) would not apply.” 

There 1s divergence of opinion among the various High Courts on the question 
of law presented for determination 1n this case. In 7az Bir Singh vy Mulkhan Singh 
and another?, 1t was held by Sahai, J , that the bar of section 479-A (6) applies to all 
cases of perjury, 2uz., (1) those where the perjury or the fabrication of false evidence 
has been detected by the Court when the judgment 1s pronounced, and (2) cases 
where the perjury or fabrication of false evidence does not come to light till. after 
the judgment has been pronounced and it was not open to the Court to proceed 
under section 476, Criminal Procedure Code, for prosecution 1n the latter class of 
cases. "The same view has been taken by the Punjab High Court in Parshotam Lal, 
L Vir Bhan v. Madan Lal Bashambar Das*, and by the Rajasthan High Court in 
Amolak v. State® A contrary view has been expressed by the Madras High Court 
in C P. Kast Thevar v. Chinamah Konar®, and In re Gnanamuthu’. 

For the reasons alreedy expressed we are of opinion that the decision of the 
Madras High Court in C P. Kast Thevar v. Chinnaiah Konar 8, and In re Gnanamuthu", 
represents the correct law on the point. 

For these reasons we hold that there is no merit in this appeal which is accord- 
ingly dismissed. 

K.G S. ———— Appeal dismissed. 
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Madras Estates Land Act (I of 1908), section 3 (2) (d), Explanation added by Act II of 1945—Inam grant 
— Whether an * estate *—Grant, if expressed to be of a named village—Burden on person clasming to bring the grant 
within the exception —Presumption of an * estate? arises on such proof — Non incluston of lands already granted 
or reserved for communal purposes—P,Not conditions for raising of such presumption ——Presumptiwn, rebuttable b )y 
other facts, but not by facts tn the non-obstante clause—Presmption before and after the Amendment Act XVIII of 
198° ld, on the evidence the grant was not proved to be of a named village | 

The presumption under Explanation (1) to section 3 (2) (d) of the Madras Estates Land Act 
arises when it 1s proved that a grant as an 1nam 1s expressed to be of a named village, the area which 
forms the subject-matter of the grant shall be deemed to be an estate, even 1f ıt appears that ın the 
grant are not included certain lands in the village which have before the grant of the named village 
been granted on service or other tenure or have been reserved for communal purposes The non- 
obstante clause 1n the Explanation does not prescribe the condition for the raising of the presumption. 
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The burden of proving that the grant 1s expressed to be of a named village must lie upon the party 
who claims to bring the grant within the exception, but once it is so proved. the presumption under 
the Explanation arises 


The presumption 1s not a conclusive presumption , 1t 1s a presumption of law and 1s rebuttable 
It may be rebutted by proof of other facts, but not the facts mentioned in the non-obstante clause 

Under the Act before 1t was amended in 1936, a grant of a village could be deemed a grant of an 
estate where only the melvaram was granted to the mamdar and not where both the kudivaram and 
melwaram were granted By enacting section 23 by the Amendment Act of 1936 the Legislature 
intended to declare that ın determining whether under a grant ofan inam village both varams were 
granted or only the melwaram was granted, it shall be presumed, tntilthe contrary was shown, that 
such a village or part thereof was an estate, that 15, only the melwaram was granted 


Undoubtedly ın cases arising under the amended Act, the conditions on which the presumption 
will arise are prescribed under the Explanation (1) to section 3 (2) (d) 


In cases which arose before the Amending Act of 1936 the presumption under section 23 of the 
Act as added by the Amendment Act XVIII of 1936 applied and ın cases which arose since the 
amendment of 1936 the presumption prescribed by Explanation (1) applied by the virtue of the pro- 
visions of Act II of 1945 

The Supreme Court, in District Board Tanjore v M K Noor Mohammad, ATR 1953 S C 446 
(1952) 2M LJ 586 did not lay down that the burden of proving that the grant was of an estate, 
lay upon the tenants | 
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The Judgment of the Court was delivered by 


Shah, 7 —In these appeals a common question—whether a shrotriem grant cf 
lands known as “ Challayapalem shrotriem ” formed an estate within the meaning 
of section 3 (2) (d) of the Madras Estates Land Act, 1908—arıses The Court of 
first instance on a review of the evidence was of the opinion that the grant was of 
the whole Chellayepalem village within the meaning of section 3 (2) (d) of the 
Madras Estates Land Act, 1908, 1n force at the relevant time, and that the tenan ts 
held r.ghts of occupancy m the lands held by them The HIgh Court . f Madras dis- 
agreed with that view and held that on the evidence it was not proved that the 
original grant was of a “wh de village ” or even of a “ name d village” within the 
meaning of section 3 (2) (d) of the Madras Estates Land Act, 1908, and the First 
Explanation thereto, and that the onus to prove that the grant was of a whole or 
of a named village bemg upon the tenants in occupation of the lands in dispute, 
the claim of the shrotreemdars must succeed VVith certificates granted by the High 
Court, these three appeals have been preferred 


Suit No 42 of 1942 was filed by certam tenants of lands in the village Challaya- 
palem, District Nellore, for a declaration that they hold occupancy rights in lands 
1n their occupation and for an injunction restraining the shrotriemdars of the village 
from “interfering with their possession " The tenants claimed that “ they and 
their ancestors" were 1n possession and enjoyment of the lands for many years end 
had been paying rent to the shrotriemdars, and were dealing with the lands as 
owners, that all transactions in the Challayapalem shrotriem were being made on the 
footing that the village wasan “ estatc” under the Madras Estates Land Act, 1908, 
andthatın any eventthe tenant held permanent rights of occupancy ın the lands 
acquired m virtue of the provisions of the Madras Estates Land (Amendment) 
Act, 1936. ‘This suit was later numbered 37 of 1947. 
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The shrotruemdars filed Suit No 2 of 1946 agamst fifteen named defendants for 
a declaration that the tenants ın occupation of the lands ın the village did not hold 
permanent occupancy rights Later, permission under Order 1, rule 8 Code of 
Civil Procedure to sue the named defendants as representating of all the tenantsın 
the lands of the shrotrem grant was obtained In this suit the shrotitemdars did not 
claim any relief for possession ; they merely sought to reserve liberty to institute 
seperate proceedings in that behalf and claimed that they were entitled m enforce- 
ment of notices served upon ten out of the named defendants to call upon them to 
deliver possession of lands occupied by them 


There was one more Suit No 93 of 1947, which raised a dispute as to the right 
of occupancy ın a small a1ea of land ádmeasunng 1-90 acres The pleintiff in 
the suit claimed that he had acquired the right of occuparcy by purchase from the 
original tenant ofthe land The fourth defendant in the suit who was the principal 
contesting party claimed that he was a grantee of occupancy rights from the shrotriem- 
dars 


The three suits were tried together. The tenants claimed in the principal 
Suit No 2 of 1946 occupancy rights n the lands held by them, on three grounds . 


(1) that the tenants of agricultural lands were, by 1mmemorial custom of 
the locality in the Nellore District, occupancy tenants , 


(2) that the tenants had acquired by prescription or by the doctrine of lost 
grant the rights of permanent occupancy ; and 


(3) that the grant was of an estate within the meaning of section 3 (2) (d) 
of the Madras Estates Land Act, 1908, and the tenants of the lands in the estate were 
by virtue of section 6 of the Act permanent occupancy tenants 


The trial Court, relying upon the statement in Boswell’s Menual of the Nellore 
District, that the “tenants * * * of Chellayapalem like their brothers in other 
villages of this District had right to occupy the land from generation to generation 
on payment of rert prescr bed by custom,” held that the tenants’ plea on the first 
head must be sustained The High Court declined to raise such a presumption 
in favour of the tenants of the Disti ict including tenants of the village Challayapalem, 
and correctness of that view was not challenged in this Court On. the second ground, 
the trial Court held on the eviderce that the tenants’ rights ‘‘ were independent 
of prescription,” and that they had not raised any plea of acquisition of rights of 
occupancy by contract, express or ımpled The High Court observed that on 
the evidence no “ foundation is laid for invoking the presumption of lost grant to 
give a leagl origin, or lawful title to long continued possession of the land by a 
particular tenant or tenants," and that the plea of acquis.tion of the right of occu- 
pancy based on prescription was not made out. This plea was also not reiterated 
before us, and the appeals were supported only on the last ground 


The grant was, it appears, made by a Carnatic Nawab which 1s recognised 
on all hands to be a shrotriem grant There 1s, however, on the record no evidence 
to prove the date of the grant, the names of the grantor and the grentee, the extent 
and terms of the giant, the purpose and nature of the grant, and whether the grant 
was of kudiwaram as well as of melwaram or of melwaram alone The orignal deed 
of grant has not been produced and there 1s no other direct evidence of the terms 
of the grant from which the term of the grant may be gathered The trial Court 
held that the later documents, such as the statement in the Inam Enquiry, the Inam 
Fair Register and other documents, conduct of the shrotriemdars and the tenants, 
and recognition accoidcd to the rights of the tenants viewed in the hight of proba- 
bilities justified an inference that the grant was of the whole villege, but ecco:ding 
to the High Court the evidence on the record was inconclusive and the case must be 
decided against the tenants because the onus to prove that the grant wes of an 
estate lay upon the tenants, and that the tenants had failed to discharge that onus 


The problem must be approached ın the distinct branches—whether the 
evidence justifies an inference that the grant was of a whole village, and if there be 
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no such evidence whether section 3 (2) (d) Explanation (1) of the Madras Estates 
Land Act gives rise to a presumption m favour of the shrotriemdars or the tenants. 
Between the years, 1640 to 1688 the territory which now forms the District of Nellore 
was under the sovereignty of the Sultan of Golkonda. In 1688 this territory along 
with Golkonda passed under the Moghal domunion After the war between the 
East India Company and Sultan Hyder Ali, 1t was arranged between the Govern- 
ment of Madras and the Nawab of Carnatic that the latter should bear the cost of 
the military defence of the Carnatic region The Nawab agreed to assign the 
revenues of the Carnatic region for a period of five years to the East India Company, 
and in pursuance of this arrangement, the East India Company took over the 
administration of the Carnatic region. yn 1790 On 18th August, 1790 the Board 
of Revenue, Madras issued instructions to the Collectors of Revenue appointed by 
the East India Company, relating to the admimstration of the Districts Dighton 
who was the first Collector of the Nellore District under the new dispensation found 
on enquiry that some villages 1n the District had been alienated on shrotriem tenure. 
He proceeded to investigate the title of the grantees and issued a number of sanads. 
During the course of his management Dighton addressed on 13th November, 1790 
to the “ Chellayapalem Shrotremdar Mutharaju Ramachandrayya Sthala Karna 
Varu” the following communication : 


“You shall pay as per mstalments varahas 283 (two hundred and eighty three) being the beriz 
ın respect of your shrotrem known as Chellayapalem village 1n Gandavaram Paraganas, as entered ın 
the circar shrotriem jabitha, into the Nellore Treasury, obtain receipt and happily enjoy the produce 
realised from that village, you shall enjoy happily by giving shares to the kafus as per mamool” 


Administration of the territory by the East India Company came to an end on ölst 
August, 1792 On 31st July, 1802 the East India" Company, assumed sovereignty 
over the District of Nellore and one Travers was appointed Collector in September, 
1801. ‘Travers recognised 207 shrotriem villages without disturbing the arrange- 
ments which were then in existence, dispensed with the duties of sthalakarnams and 
collected quit rent on their imams It appears that the shrotriem of Chellayapalem 
was continued under the arrangement of the year 1790 which we have set out. 


Soon after the East India Company took over the administration of what later 
came to be known as the Presidency of Madras, Regulation XXXI of 1802 setting 
up machinery for the better ascertainment of titles of persons hclding or claiming 
to hold lands exempt from payment of revenue to Government under grants and 
for fixing assessment on such lands was promulgated A register of Inams in 
Government Taluks was prepared and in Column 14 of the Ham Reg)ster the Inams 
registered pursuant to the Regulation were set out. In the village Chellayapalem 
are found mentioned ın that Register—three Inams—the Chellayapalem shratriem 
(which is in dispute in the present case), and two other personal mams each of an 
area of 0-93 cents Apart from the preparation of this Inam Register, nothing 
substential was done under "he Regulation til 1860 About the actings of the 
shrotriemdars and the tenants between 1802 and 1860 there 1s very httle evidence. 
There 1s no evidence as to when the five minor ihams, including those two mentioned 
in the Inam Register, were created, who paid the revenue, whether tenants were 
shifted from lands in their occupation, or lands originally not occupied were brought 
under cultivation In 1860 the Inam Commission commenced an inquiry in the 
Nellore District Exhibit B-195 s a record of the statement made by the shrotrtemdars 
Muthurayu Subberao and Muthuraju Subbarammayya of Chellayapalem. In 
Column 6 it is recorded that the grant was made during the time of the Nawabs 
for maintenance so as to be enjoyed from son to grandson and so on 1n succession, 
and ın Column 7 details of the lands are set out. Out of the total area of the land 21 
Gorrus 12/16 are recorded as poramboke, 5 Gorrus and 1$ Visas as minor 1nams, and 
126 32 visas as cultivated lends—dry, wet ənd garden The boundaries and 
particulars of the mam lands are shown as if the nam grant was ofthe whole village, 
the description of the boundaries being of lands of other villages to the East, South, 
West and on the North of lands of military barracks Income of the shrotnem 1s 
fixed at Rs 1,449-5-5 per annum and the total (od: at Rs. 1,225-12-2, leaving a 
balance of Rs 223-9-3 to the shrotriemdars. ‘This statement is described as written 
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and filed by Muthuraju Subbarao and Subbarammayya shrotriemdars of Chellaya- 
palem, and that it was confirmed by the Village Officers Pursuent to the enquiry 
made by the Inam Commussioner entries were posted in the Inam Fair Register. 
In Exhibit A-1 which is described as ““ an extract from the Register of Inams in the 
village of Chellayapalem shrotriem in the taluk of Nellore? in Column 21 it was 
recited that the shrotriem 


€ being more than 50 years old could be confirmed In the account of Fash 1221 the 
income of the shrotrzemdars for ten years previous to that Fasli ış given It 1s shown in the 
margin that the shrotriem 1s repted from Yaslı 1263 to Faslı 1287, that 1s for a period of 25 years 
for the sum of Rs 244 above the jodi The cost of the repair to be borne half by the tenant and 
half by the shrotremdar *+ Almost the whole land 1s now under cultivation and there is scarcely 
any room for further improvement I propose to give a deduction of Rs 20 on account of the 
7 of repair which the shrotriemdar will have to pay and adopt the remainder as the value of the 
shrotriem ” 


İn Columns 10 and 11 it is recorded that the mam was hereditary, but 
by whom it was granted it was not known It is common ground that 
Exhibit A-1 did not :nclude the area of five minor inams for which separate 
entries Exhibits A-2 to A-6 were posted The total area of the willage as 
then estimated exceeded 466 acres and Exhibit A-1 related to 453-06 acres, the 
balance bemg in respect of minor mams Pursuant to the entries in the İnam 
Fair Register, confirmatory title deeds were issued Exhibits A-2 and A-3 relate 
to devadayam grants the extent covered by Exhibit A-2 is 5-68 acres, and by Exhibit 
A-3 is 2-83 acres In Columns 11 and 12 headed ‘‘ By whom granted and written 
instrument in support of the elaim ” 1t is recorded that “ the name of the grantor and 
the written instruments in respect of the claim not known” Three other entries 
m the Inam Tau Register were Exhibits A-4, A-5 and A-6 — Exhibit. A-4 is in 
respect of land 3-12 acres, Exhibit A-5 1s in respect of 0-93 cents and Exhibit A-6 
also 1s in respect of 0-93 cents Here also 1t was recorded that the “ grantor’s 
name and the date of the grant are not known". 


The next public document to which reference may be made 1s the “ Descriptive 
Memoir of Chellayapalem shrotriem village in the Kovur Taluk of the Nellore 
District"— Exhibit A-7 It recites that the boundary of the village had remained 
unchanged by settlement: the area prior to settlement was (omitting fractions) 
469 acres, and by the settlement 1t was found to be 767 acres, showing an increase 
of 298 acres, but ' nothing had been merged m this village by the settlement”. 
According to the settlement accounts of land, the total cultivable aica was 
682 acies, minor inams 18 acres and poramboke 67 acres Under the head “minor 
inams included in the village” were Personal Inams 5-08 acres, Religious Inams 
8-64 acres, vilage officers 2-87 acres and village artisans 1-80 acres. Under 
Exhibit A-7 the whole village was described as the Chellayapalem shrotriem. 
Apparently the village was 1dentified with the shrotriem. 


These are all the extracts from public records which have a bearing on the 
principal question in dispute. 


The plaintiffs in Suit No 2 of 1946 are purchasers under two deeds Exhibits 
A-101 and A-102 respectively dated 14th January, 1889, and 7th August, 1889, 
from the previous holders ‘They are strangers to the family of the original grantees, 
and it's not surprising that they are not in possession of the deed of grant, and the 
earlier record relating to the management of the village. 


Exhibit B-1 the letter addressed by Dighton to the sÁrotriemdar may at first 
blush suggest that the village was accepted and confirmed as one of the shrotriem 
villages in the Gandavaram Paragana But Exhibit B-I was not of the nature of a 
sanad it did not contain a reference to the terms of the grant, the date of the grant, 
the names of the grantor and grantee, ənd was based on information by a “ Fabstha 
(list) relating to Circar's shrotriems". In Boswell’s Manual it is recited that Dighton 
had investigated the title of the mamdars in the District and had granted sanads, 
but Exhibit B-1 did not purport to be a confirmatory sanad or a fresh grant, or a 
deed embodying the result of any investigation regarding the title of the Muthurajus 
to the village Exhibit B-l undoubtedly refers to Muthuraju Ramchandrayya as 
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** Chellayapalem Shrotriemdar" and fixes the revenue at 283 pagodas m respect of 
* your shrotrem known as Challayapalem village”. But Dighton was a Collector 
of Revenue appointed by the East India Company which was m 1790 not invested 
with de jure sovereignty over the region There is also no record of any enquiry 
made by Dighton in respect of the Challayapalem shrotrem ‘The object of the 
letter Exhibit B-1 is apparently two fold to fix the revenue, and to ensure that 
the tenants were not subjected to unlawful exactions For the latter purpose it 
was directed that the shrotruemdar was to enjoy the produce from the village by 
giving shares to the kapus (tenants) as per mamoo! Exhibit B-1 does not refer to 
any minor imams, and treats the Challayapalem village as the shrotrim of 
Muthurajus. 


The statement of Muthuraju Subbarao and Subbarammayya— Exhibit B-195 
—suggests that the original grant was in favour of Muthuraju Sithanna—their 
ancestor The statementsin Column 6 that the grant 1s from the Nawab whose 
name is not mentioned, and in Column 7 about the details of the entire extent of 
the village, do not furmish any evidence as to the character and extent of the original 
grant It is true that the boundaries of the lends are described as if the grant was 
of a whole village, and rothing is mentioned about the origin of the minor 1nams. 
Exhibit A-1—the Tnam Fair Register Extract—is in respect of 453-03 acres whereas 
the total area of the village as then measured exceeded 466 acres The area of 
13 acres was undoubtedly held by minor inamdars 1n respect of which entries Exhibits 
A-2 to A-6 were posted .n the İnam Fair Register Those entries are of no assts- 
tance ın tracing the source of the munor mams In each of those extracts under 
the head “ By whom granted and written instrument in support of the claim 
it 1s recited that the names of the grantor and the written instrument m support 
of the claim ““ are not known". Sanads im respect of the minor 1nams were issued 
because the 1nams were found to be more than fifty years old Inams in respect 
of which entries Exhibits A-5 and A-6 are posted are found mentioned in the Inam 
Register prepared urder Regulation XXXI of 1802, but not the mams in respect 
of which Exhibits A-2, A-3 and A-4 are issued. It also appearsthatin the Inam 
accounts, the inam releting to Exhibit A-2 appeared for the first time in Faslı 1211, 
the 1nam relating to Exhibits A-5 and A-6 in Faslı 1216, the inam relating to Exhibit 
A-3 in Faslı 1250 and the mam relating to Exhibit A-4 im Faslı 1260 But the 
accounts maintained under Regulation XXXI of 1802 were apparently not main- 
tained either regularly or m respect of all the imams Inthe absence of reliable 
evidence from entries in these rough accounts, no inference that the minor inams were 
granted by the shrotriemdars could be made The name of the grantor 1s not to 
be found ın Exhibits A-2 to A-6 Exhibit A-7 proves the existerce of mmor 
inams, buthasno bearing on the question whether the whole village Challayapalem 
was granted 1n 1nam 


In Exhibits A-48, A-49, A-104, A-105 and A-103 the predecessor-in-interest 
of the present mamdar had described the village as “ Challayapalem Shrotriem ^ ; 
in Exhibits A-102, B-44, B-45, B-12 to B-19, B-20 to B-43, the present imamdar’s 
grandfather was a party and therein also the mamdars were described as 55 shrotriem- 
dars of Challayapalem”. There are documents Exhibits B-2, B-3, B-4, B-5, B-6, 
B-9, B-112 and B-116 and other documents in which the village is described as 
“ Chellavapalem Shroiriem" But these recitals have no evidentiary value m support 
ofthe case that the whole village was granted 


The statements 1n Exhibit B-195 related only to a part of the village and that 
the income realised by the inamdar was Rs. 1,449-5-5 per year, out of which the 
revenue payable to the Government was Rs 1,225-12-2 end the balance enjoyed 
asinam was only Rs 223-9-3 Exhibit À-1—- Extract from the Inam Fair Register— 
does not lead to the inference that the area of the entire village was granted The 
recommendation mede by the Deputy Collector was confined to the shroiriem 
The shrotriem was confirmed merely because it was more than fifty years old, and 
what was confirmed was not the area of the entire village, but the shrotriem grant 
admeasuring 493-06 acres out of a total area of 466 acres, 
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Evidence on the record about the actings of the shrotriemdars end the tenants for 
the period 1790 to 1862 1s vague and inconclusive İt appears from the Inam 
Register that for a period of 25 years the shrotriem was under an jaa The məm 
Fair Register recites that garden lands were irrigated from the private wells of 
the shrotremdars From the accounts for Faslı 1216 it appears that more than a 
hundred acres were then lying uncultivated, but for some time before 1862 the whole 
village was under cultivation 


On the other hand there 1s the evidence that the tenents’ successors were recog- 
nised in place of then predecessors, family partitions were approved, and the shrotriem- 
dars received their proportionate shares from the divided sharers, and the tenants 
were not distuibed in their possession — Chellayapalem has at all materiel times 
been mcluded in thelistof villages maimtained inthe Collector’soffice It was 
within the boundaries which ere not shown to have been altered A village in 
the Madras region is a geographical area of arable and waste lands, and contains 
the establishment of a karnam, village munsiff and watchmen, and Chellayapalem 
has at all material times been recognised as a village, and has been admunistered 
accordingly Minor inams were always regarded as part of the village, and 
popularly and even 1n the public records the village was identified with the shrotriem. 
The shrotremdas have failed to produce their books of account relating to their 
management. It 1s however admitted by them that they were collecting jod: from 
the holders of minor 1nams and paying it into the public exchequer. It was explained 
by S. Rama Rao, PW 1 that he “ collected the cess" asa registered proprietor 
and paid ıt over into the treasury, because a demand was made upon him by the 
Revenue authorities for the whole amount of land cess due. 


But long possession, fixity of rent, and assertion of title in formal deeds may 
not necessarily justify an inference of permanent occupancy rights. Again the mere 
fact that the village was treated as one unit for the purpose of revenue admunistra- 
tion does not justify any positive inference and the fact that five separate sanads 
were 1ssued 1n respect of the minor 1nams without any evidence to prove the date and 
the terms of the grant leaves the matter in doubt Some of these circumstances 
may prima facie support the 1namdars and the others the tenants, but on a careful 
review of all those circumstances, we are unable to disagree with the Opinion of 
the High Court that the grant was not proved to be of a whole village. 


The second branch of the argument must then be considered. The High Court 
expressed ıts conclusion on this branch of the case as follows : 


“ Whether a tenant raises the plea that the lands were in an estate and therefore ryoti and the 
civil Court has no jurisdiction, or the tenant relies upon the statute ın answer to a suit by the landlord 
either for an injunction, * * ni * or even for a declaration as ın the 
present case, the burden of proof would undoubtedly be on the tenant to establish the case which 
he put forward either to exclude the jurisdiction or to. negative the right of the plaintiff The burden 
will be on hum to show that the grant was either a grant of a whole village or a grant of a named 
village ” 


In so enunciating the law, the High Court relied upon the judgment of this Court 
in District Board, Tanjore v M. K Noor Mohamed Rowther1, and held that in law the 
burden of proving that a particular grant was a grant of an estate lay upon the 
tenants 1n all cases, and the tenants having failed to discharge that burden their 
claim must fail. 


In considering this argument, it 1s necessary to make a brief review of the history 
of land tenures and the provisions of the Madras Estates Land Act, 1908, as they 
were amended from time to time. After the assumption of Sovereignty in 180r, 
the East India Company promulgated the Permanent Settlement Regulation XXV 
of 1802, which dealt with the tenure of Zamindars in their estates. This Regula- 
tion was passed on 13th July; 1802, and by section 4 thereof inams were exempted 
from its scope. On the same date, another Regulation XXXI of 1802 wasenacted. 
This Regulation dealt with inams and provided for making rules for the better 
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ascertainment of titles of persons holding or claiming to hold, lands exempted from 
the payment of revenue to Government under grants not being “ Badshahı” or 
Royal and for fixing an assessment on such lands. By section 15 1t was enacted 
that a register of 1nams shall be kept 1n each zllah of the lands held exempt from 
the payment of revenue, and that the register should specify the denomination of 
each grant or sanad, the names of the original grantors or grantees, and the names of 
the present possessors, with other particulars İt appears that nothing effective 
was done to investigate the titles of the claimants to 1nams till 1859, when the ques- 
tion of examining their title was taken up by the Inam Commission ‘The İnam 
Commission made inquiries and issued confirmatory sanads We heve aheady 
referred to Title Deed No 1762 issued in respect of the grant in favour of the shrotriem- 
dars. 


The traditional rights of occupants of land in the southern region were recorded 
by the Board of Revenue as early as in 1818 rn its proceeding dated Sth January, 
1818, that: 

€ The universally distinguishing character, as well as the chief privilege of this class of people, 
1s their exclusive right to the hereditary possession and usufruct of the soil, so long as they render a 
certain portion of the produce of the land, in kind or money, as public revenue, and whether rendered 
ın service, in money, or 1n kind, and whether paid to rajahs, yageerdars, Zamindars, polygars, motah- 
dars, shrotriemdars, inamdars or Government Officers, such as tahsildars, amıldars, aumeens, or 
tanadars, the payments which have always been made by the ryot are universally termed and 
considered the dues of the Government ”’ 

The Legislature with a view to define the relations between landlords and 
tenants in inam villages promulgated Madras Act I of 1908 ‘The material part 
of section 6 (1) as amended by Madras Act VIII of 1934 and XVIII of 1936 
provided : 

* Subject to the provisions of this Act, every ryot now 1n possession or who shall hereafter be 


admitted by a landholder to possession of ryoti land situated in the estate of such landholder shall 
have a permanent right of occupancy 1n his holding 


Explanation (1) —For the purposes of this sub-section, the expression ‘ every ryot now in posses- 
sion’ shall include every person who, having held land as a ryot continues in possession of such land 
at the commencement of this Act. 

Explanation (2) — * * * 

Explanation (3) — * * * » 


Section 3, sub-section (2) defined the expression “ estate ” within the meaning of 
the Act andan so far as 1t 1s material for this case, 1t provided as originally enacted : 


* In this Act, unless there 1s something repugnant 1n the subject or context— 


* Estate ” means— 
(a) any permanently-settled estate or temporarily settled zamindari ; 
(b) any portion of such permanently settled estate or temporarily settled zamındarı which is 
separately registered in the office of the Collector , 
(c) any unsettled palaryam or Jagir, | 


(d) any village of which the land revenue alone has been granted ın inam to a person not 
owning the kudivaram thereof, provided that the grant has been made, confirmed, or recognised by 
the British Government, or any separated part of such village , 


(e) any portion consisting of one or more villages of any of the estates specified above in clauses 
(a), (b) and (c) which is held on a permanent under-tenure ? 


*« Kudwaram ” is a "Tamil word, which signifies the cultivator's share in the produce 
of land as distinguished from the landlord’s share received by him as rent, which 1s 
called ** melvaram ? “ Kudiwaram " has acquirea a secondary meaning, it means the 
cultivator’s mterest 1n the land, and “ melvaram " the landlord's interest in the land. 
The definition of “ estate ? in clause (d) gave rise to considerable litigation which 
called for determination of two questions * (1) whether there was a grant of the 
whole village so as to make the area granted an estate , and (2) whether the lana- 
lord to whom the land was granted owned the “ kudwaram ””. In cases which came 
before the Courts 1t appeared that apart from the grant which was claimed to be 
a grant of an estate, there were m each village other grants, religious, service and 


- 


* 


1) A. KONDAYYA y. S. RAMA RAG (Shah, J) 104 


personal, and evidence about the commencement of these minor grants and the 
terms on which they were granted was not forthcoming. 


İn G Narayanaswam: Nayudu v N Subramanyam}, in a suit filed by the receiver 
of the Nidadaole estate for possession of certain lands the tenant clarmed that he 
had acquired occupancy rights under section 6 of the Madras Fstates Land Act I of 
1908. ‘There were m the village minor inams of three classes archaka service 1nams, 
village service mams, and dharandaya imams, and there was no evidence whether the 
grant to the plaintiff's estate of the village was made first, or whether the minor 1nams 
were granted first, It was contended on behalf of the plaintiff estate that inasmuch 
as there were minor mams m the village, the Venkatapuram agraharam could not be 
said to be ** a village of which the land revenue had been granted as inam within 
the meaning of section 3 (2) (4) of the Act”. The Court rejected that contention 
and observed : . 

** The definition in sub-section (2), clause (4) was obviously intended to exclude from the definition 
of * Estate ” what are known as minor inams, namely, particular extents of land in a particular village 
as contrasted with the grant of the whole village by its boundaries. The latter are known as ‘ whole 
inam villages’, The existence of ‘ minor inams " in whole inam villages 1s very common and if these 
inam villages do not come within the definition of * Estate ? almost allthe agraharam, shrotriem and 
mokhasa villages will be excluded This certamly cannot have been the intention. of the Legisla- 


ture ‘These minor inams are generally granted for service to be rendered to the village or to the 
owner and that seems to be the nature of the minor inams ın this case,” 


The Court therefore held that section 3 (2) (d) of the Madras Estates Land Act 
excludes from the definition of ‘ estate ” minor ınams, and a grant which purports 
to be a grant of a whole inam villege is an estate within the meaning of clause (4) 
of section 3 (2) even though 1t may be found that there are lands held by grantees 
under minor inams The Legislature in 1936 substituted for clause (d) of section 
3 (2) the following clause by the Madras Estates Land (Third Amendment) Act, 
(XVIII of 1936) : 

“ (d) any inam village of which the grant has been made, confirmed or recognized by the 
British Government, notwithstanding that subsequent to the grant, the village has been partitioned 
among the grantees or the successors in title of the grantee or grantees,” 

Then came the judgment of the Madras High Court m. Tulabandu Ademma v. 
Sreemath Satyadhyana Thirtha Swamwaru?, In that case the original grant was lost. 
In Column 6 of the statement preparea by the Inam Commissioner in that case, it 
was recorded that : 


~ 


/ 
““The former Zamındars granted the land, comprised within the ‘Chekunama’ for the math. There 
1S no sandd asit was destroyed by fire There was no entry under the heading ‘particulars of the 
inam land mentionedin the sanad’, but under the head ‘Gud:cut’ (the total area of the village) 
Was the entry 158 23 acres, from which were deducted 25 10 acres described as private lands, and 
5-4 acres ‘inams of other persons’ leaving 128 6 acres as the area covered by the grant ”” 


In Column 10 it was stated that there was no ‘ Chekunama’. The Court 
held that the grant being of less than the whole village, the tenant could not 
rely on section 6 ofthe Act. In that case the boundaries of the agraharam as described 
in Column 10 in the Inam Register were admittedly the boundaries of the whole 
village, but in the view of the Court Column 10 had to be read in conjunction with the 
other columns ‘There was no evidence whether the other inams were granted 
before the grant in favour of the Devasthana or after ‘This case apparently marked a 
departure from the rule which was enunciated earlier by the Madras High Court in 
— G. Narayanaswami Nayudu’s case}, 


“ 


The Legislature mmmediately reacted agamst this view and by Madras 
Estates Land (Amendment)-Act II of 1945, added the following Explanation to 
clause (d) of section 3 (2) Explanation (1) read as follows . 


“ Where a grant as an 1nam is expressed to be of a named village, the area which forms the sub- 
Ject-matter of the grant shall be deemed to be an estate notwithstanding that it did not include certain 
lands 1n the village of that name which have already been granted on service or other tenure or been 
reserved for communal purposes ” 


I, (1915) IL R. 39 Mad 683 * 29 ML J. 2 (1943) 2 M,L J 289 : AIR 1943 Mad, 
478. s 
S—14 


406 THE MADRAS LAW JOURNAL REÉÓRTS—(SUPREMB COURT). [1967 


This Explanation was made operative retrospectively from. the date on which Madras 
Act XVIII of 1936 was brought into forcé The Explanation was apparently 
intended by legislative process to restore the interpretation which the Madras High 
Court had given to the expression “ whole village” in G Narayanaswami’s case}. 
But the Legislature had used somewhat involved phraseology 1n enacting the condı- 
tions which gave rise to the presumption. If a minor mam was proved to be.granted 
prior to the date of the grant, by virtue of Explanation (1) the grant expressed to be of 
a named village had to be regaided as a grant of an estate. If it was proved that 
the grantee after receiving the whole village created minor inams, the grant was 
of the whole village and therefore grant of an estate But where evidence about the 
creation of the major and minor inams was not forthcoming, the question had to 
be decided on the presumption that the subject-matter of the grant shall be deemed 
to be an estate, notwithstanding that 1t aid not include lands granted on service or 
other tenures or lands reserved for communal purposes On the true effect of the 
Explanati.n there was a sharp conflict of judicial opinion resulting in three distinct 
views In one set of cases it was ruled that the burden of proving that a tenant 1s 
entitled to permanent rights of occupancy in his holding by virtue of section 6 of 
the Madras Estates Land Act always hes upon the tenant, and 1t 1s for the tenant to 
establish affirmatively that the minor inams ir the village were granted before the 
date of the grant of the named village, and if he failed to do so his claim is liable to 
fail: see Rama Rao v Linga Reddi?, and Ramadhan Chettiar v State of Madras?. In 
another set of cases 1t was hela that where relief is claimed’ before the Cowt on the 
plea that a grant of land was of an estate, or that 1t was not of an estate, and the 
evidence is inconclustve, the person who has approached the Court for relief must 
fails see the judgment of Krishna Rao, J.,1n. .Velluru Sundararama Reddy v State of 
Andhra Pradesh* . Varada Bhavanarayana Rao v. State of Andhra Pradesh®, and Addanla 
Tharuvenkata Thata Destkacharyulu Ayyavarlamgaru v. The State of Andha Pradesh 
and others®. In the third set of cases it was held that the Explanatiun raises a presum- 
ption where a grant 1s expressed to.be of a named village, that the a1ea which formed 
the subject-matter of the grant shall be deemed to be an estate, and 1t 1s for the party 
contending that the grant 1n question falls outside the definition of section 3 (2) (d) 
of the Act to prove that case either by showing that the minor inams not compl ised. 
in the grant were created contemporaneously with or subsequent to the grant of the 
village by the original grantor * see Janakwamaraju v. Appalaswam: 7, Nelluru Sundara- 
rama Reddy v. State of Andhra Pradesh*, State of Andhia Pradesh v. Korukonda Bhattam 
Appalacharyulu® and Sr: Varadarajaswamwart Temple v. $11. Krishnappa Govinda and 
others”. 


In expressing the first view the non-obstante clause in the Explanation was ıcad 
as prescribing the conditions on proof of which the statutory presumption arises. 
The Explanation was apparently read as implying that the conditions for the raising 
ofthe presumption werethatthe grant as an inam is expressed to be of a named 
village, and that the otherlands not included in the grant were granted before 
that date on service, or other tenure or reserved for communal purposes If this 
be the true effect, the Explanation had little practical utility The intention of the 
Legislature apparently was to declare rightsof occupancy of tenants 1n 1nam villages, 
and it would be difficult to believe that the Legislature intended to place upon the 
tenants onus of proof which 1n normal cases would be well-nigh impossible to dis- 
charge. A large majority of the inams aie ancient and the reco1ds bearing on the 
commencement, extent and nature of the grant would invariably be in the posses- 
sion of theinamdars. To expect that tenants who are generally illiterate, and who 
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came to occupy the lands notinfrequently many years after the original grant, would 
be able to lead evidence on matters principally within the knowledge of the inam- 
dars, and information whereof the inamdars would be interested in withholding,would 
be to attribute to the Legislature gross ignorance of local conditicns. In terms the 
presumption arises on proof that the grant 1s an nam expressed to be of a named 
village, and it arises even if it appears that there have been other minor inams grant- 
ed for service or other tenure or have been reserved for communal purposes. The 
non-obstante clause in the Explanation, in our Judgment, does not prescribe a condi- 
tion for the raising of the presumption. The presumption arises cnly when it 1s 
proved that the grant 1s expressed to be of a named village, and the burden of prov- 
ing that the grant 1s so expressed must lie upon the party who claims to bring the 
grant within the exception, but once it is proved that the grant 1s expressed to be of a 
named village, raising of the presumption will not depend upon prcof that certain 
lands 1n the village were granted on service or other tenure, or were reserved for 
communal purposes before the grant of the village. 


In expressing in the cases of Rama Rao 5 and Ramadhan Chetttar?, the view that 
the burden lay upon the tenants to prove that the grant was ofan estate, 1t was assum- 
ed by the Madras High Court that this Court had rendered a considered decision 
in the District Board of Tanjore's case?, that the onus of proving that a grant of land is 
a grant of an estate l1es upon the tenant. But it appears that no such decision was 
given by the Court in that case, In the District Board of Tanjore’s case?, the defendant 
who had taken a lease for three years of a piece of land belonging to the District 
Board claimed that he had acquired permanent occupancy rights under section 6 
of the Madras Estates Land Act, because after the expiry of the pericd of the lease 
the Board had not resumed possession. It was the Board’s case that aftcr expiry of 
the period of the lease, the Board had taken possession of the land and had brought 
it under cultivation. The Subordinate Judge held that the land did not constitute 
an estate within the meaning of section 3 (2) (4). ‘The High Court disagreed with that 
view. In appeal to this Court Mahajan, J., on a review of the evidence opined that 
the grant was not of a named village, the grant being 1n terms of areas and not of a 
named village, and that there were two grants neither of which could be called 
a grant of a village. Chandreshekhara Aiyar, J., observed that there were two per- 
sonal grants under one farvang: to two different persons, and ıt could not be said that 
there was a grant of a whole village or of a named village, smaller areas having been 
carved out therefrom prior to the date of the grant on service or other tenure, and 
the remaining part still being recognised and treated as a revenue unit with a nomen- 
clature ofitsown Itis abundantly clear that the Court decided the case on evidence 
and did not place reliance on the onus of proof. It is true that Mahayan, J., in his 
judgment has recorded that - 


“€ It was conceded by * * * the learned Counsel for the respondent that the 


burden of proving that certam lands constitute an ‘Estate’ is upon the party who sets up the con- 
tention"', 


and Chandrasekhara Aiyar, J., observed that - 


“A small area of 5 acres and 40 cents was granted under the same grant in favour of Cinna 
Appu Moopan If this conclusion is correct—and nothing satisfactory has been urged on the side of 
the respondents why such an inference is not open on the entries, found in the Inam Register, the 1st 


respondent should fail, as the burden is on him to establish. that what was originally granted was an 
‘estate’ ? 


But these observations are not susceptible of the meaning that when it is proved that 
an 1nam is expressed to be of a named village, the presumption under Explanation (1) 
does not arise. Both the learned Judges were of the view that there was no 
grant which could be regarded as a grant of a whole village or a named village, and 
on that view the true effect of the Explanation did not fall to be determined. The 
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concession before the Court by Counsel was only that when a person alleged that 
certain land was an estate, the burden of proving that case lay upon him. 


The second view minimises the operation cf the statutory presumption which 
is expressly enacted by the Legislature to arise on procf that the grant is of a named 
village. In terms the Explanation provides that the grant of an area as a named 
village shall be deemed to be a grant of an estate. Ifthe clause prescribes the condi- 
tion on which the presumption arises, the onus would be discharged by the presump- 
tion on proof that the grant was of a named village. Adoption of the second view 1s 
likely to give rise to some anomalous situaticns cf which the present set of cases is a 
goodillustration. For instance, if the 1namdar as well as the tenant sue for a relief 
in respect of their respective cases, the application of this rule would require the 
Court to adopt the somewhat unusual course of dismissing the cross-actions, wher 
evidence does not justify a positive inference ın favour of either party. 


In Varada Bhavanarayana Rao v. State of Andhra Pradesh and others), this Court 
expressed its preference for the second view. ‘That was a case in which the appel- 
lant held a major part of certain villages covered by fiveinam grants. The Inam 
Commissioner had granted freshinam title deeds in confirmation of the original 
grants. The Special Officer appointed by the Madras Government under section 2 
of the Madras Estates Land (Reduction of Rent) Act, 1947, decided that the 1nam 
lands covered by the fresh inams were “Estates” within section $ (2) (d) of the Madras 
Estates Land Act, 1908, and recommended fair and equitable rates of rent for the 
ryote lands 1n this estate. Subsequently the Government of Madras by a notification 
in the Gazette fixed rates of rent 1n accordance with this recommendation. The 1nam- 
dar instituted an action 1n the civil Court for a declaraticn that the grant was not of 
an estate within the meaning of section 3 (2) (d) of the Madras Estates Land Act. 
The Trial Court upheld the contention, but the High Court in appeal reversed that 
decision. In appeal to the Supreme Court it was contended that there were no 
materials on the record to prove that the original grant was of a whole village or of a 
village by name, and as the State had failed to discharge the burden of proving 
that the land constituted an estate, the action must be decreed This Court held 
that the grant which was later confirmed by the title deed was of a named village, 
but on proof merely that the inam grant was of a named village, a presumption 
did not arise that 1t formed an estate, for the Legislature had not created any special 
presumption either way. The question cf the onus of proof 1t was said had to be 
adjudged in the light of sections 101, 102 ard 103 of the Evidence Act, and applying 
that principle if the plaintiff failed to prove his claim that land was not an estate, 
the appeal should stand dismissed. The Court in that case regarded the judgment in 
the District-Board of Tanjore's case”, as not decisive of the question, and preceeded 
to hold on two grounds that the Legislature had not provided for raising a presump- 
tion either way. First, that the “ language used in Explanation (1) indicated that 
the conclusion that the area was an “ estate " can be drawn even where the whole 
of the village was not included ın the grant, only if it appeared that the portion not 
included had already been gifted and was therefore lost to the tenure,” and the other 
that when adding the Explanation ın 1945, the Legislature did not think fit to 
make any change 1n section 23 of the Act. 


But as already observed, the language used by the Legislature in enacting Expla- 
nation (1) to section 3 (2) (d) expressly directs a presumption to be raised. That 
presumption arises when it 1s proved that a grant as an 1nam is expressed to be of a 
named village, the area which forms the subjcct-matter of the grant shall be deemed 
to be an estate. Raising of the presumption is not subject to any other conditions. 
The Legislature has by the non-obstante clause affirmed that such presumption shall 
be raised even 1f 1t appears that 1n the grant are not included certain lands in the 
village which have before the grant of the named village been granted on service 





J 523 ' (1964) 2 An W.R 2 (1952)2MLJ 386: AIR 1953 S.C 
2MLJ (SC) iz (1964) 45 


(1964) 
(S.C) 117 (1964 
1963 S.C 1715 


2 SCR sor AI 


ju A KONDAYYA Y. S RAMA RAO (Shah, J). 109 


or other tenure or have been reserved for communal purpose. The presumption, 
it is true, 13 not a conclusive presumpticn itis a presumpticn cflaw, and is rebut- 
table. It may be rebutted by proof of other facts, but not the facts mentıcned ın the 
non-obstante clause. 


Section 23 was added by section 5 of the Medras Estates Land (Third Amend- 
ment) Act XVIII of 1936. It reads. 

** Where 1n any suit or proceeding 1t becomes necessary to determine whether an inam village 

or a separated part of an ınam village was or was not an estate within the meaning of this Act as it 
stood before the commencement of the Madras Estates Land (Third Amendment) Act, 1936, 1t shall 
be presumed, until the contrary 1s shown, that such village or part was an estate ”’ 
The presumption under section 23 in terms applies only to cases in which the ques- 
tion whether an 1nam village was an estate befcre the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936 Under the Act, before it was amended 
in 1936, a grant of a village could be deemed a grant of an estate where only melvaram 
was granted to the 1namdar and not where both the melvaram and the kudivaram 
were grantcd By enacting section 23 the Legislature intended to declare that in 
determining whether under a grant of an 1nam village both varams were granted or 
only the meloaram was granted, ıt shall be presumed, until the contrary was shown, 
that such village or part thereof was an estate, thatis, only the melvaram was granted. 
Under the Act before its amendment, one of the conditions of the applicability of 
section 3 (2) (d) was that the grant 1n favour of the inamdar was only of the melvaram, 
and that ıt did not include the kudwaram, and the Legislature by section 23 as 
amended provided that 1n a dispute arising between the landlord and tenant whether 
an ınam village was or was not an estate, ıt was to be presumed that ıt was only 
of the melvaram | Enac:ment of this section was apparently found desirable because 
of certain decisions of the Judicial Committee In Suryanarayana v. Patanna!, and 
Upadrashta Venkata Sastrulu v. Dun Seetharamudu and others”, the Judicial Committee 
expressed the view that where there was no evidence of the terms of an ancient grant, 
there was no presumption that it was of melvaram alone. ‘The Madras High Court, 
in Muthu Goundan v. Perumal Iyen, held that the ground on which the decisions of 
the Judicial Committee proceeded, though it was not necessary for the purpose of 
those cases to so decide, a presumption that the grant was of both the varams was 
deducible. The Judicial Committee overruled this decision in Chidambara Swaprakasa 
Pandara Sannadhigal v. Veerama Reddi*, and held that in each case the question was 
one of fact to be determined on the evidence. The Legislature then intervened and 
enacted the presumption applicable only to cases arising under the unamended Act. 
Undoubtedly if cases arising under amended Act, the conditions on which the pre- 
sumption will arise are prescribed in the Explanation (1). The language used 
by the Legislature 1n the amended section 23 clearly shows that the section was 
not intended to deal with cases arising under the Madras Estates Land Act as 
amended by Act XVIII of 1936. Any reference ın section 23 to a presumption in 
respect of cases arising after clause (d) as recast by Act XVIII of 1936 would 
have been wholly out of place. There were two presumptions which applied to 
different situations. In cases which arose before the Amending Act of 1936 the 
presumption under section 23 applied * ın cases which arose since the amendment 
of 1936 the presumption prescribed by the Explanation (1) applied This is so, 
because the Explanation though enacted by Act Il of 1945 has been brought into 
force since the date on which the amending Act of 1936 became operative. 


In our view the following passage from the decision of the Madras High Court 
in Mantravad: Bhavanarayana and another v. Merugu Venkatadu and others?, correctly 
interprets section 3 (2) (d): 


* It 1s now settled law that by reason of the amendment made in 1945, which added an explana- 
tion to section 3 (2) (d) of the Madras Estates Land Act and numbered it as Explanation 1, a grant 
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constitutes an estate if it 1s expressed to be a named village irrespective of the fact that some of 


the lands 1n the village had already been granted on inam or service grants, or were reserved for 
communal purposes ? 


We do not deem it necessary to decide whether the suit for a mere declaration 
that the tenants were not occupancy tenants at the instance of the shoririemdais, 
after determining the tenancy of some of the tenants was maintainable. The High 
Court has dismissed the suit against defendants 1 to 10 who were served with notices 
to quit, but against whom the shrotriemdars did not claim a decree for possession. 
There 1$ no appeal by the shrotriemdars before us against defendants 1 to 10, and 


in any event on the view taken by us, the suit of the shrotriemdars must fail in its 
entirety. 


In Appeal No 342 of 1961 the decision recorded by us on the principal question 
does not put an end to the litigation. The dispute arose between two rival claimants 
to the rights of occupancy 1n a piece of land. The respondent ın this appeal claims 
that he is a transferee of the original tenant, and the appellant claims to have acquir- 
ed the rights of occupancy from the shrotriemdar. In Suit No. 93 of 1947, four subs- 
tantive issues were raised, and the issues are discussed in paragraphs 106 to 120 of 
the judgment of the Trial Judge. The High Court did not separately deal with those 
issues, but decided Appeal No. 789 of 1950 on the view of the law which it declared 
in the principal appeal. We have disagreed with the High Court for reasons already 
set out and the other issues which have not been tried by the High Court have now 
to be tried. 


On the view taken by us Civil Appeal No. 341 of 1961 will be allowed, and the 
decree passed by the High Court set aside and the decree passed by the Trial Gourt 
restored with costs throughout. In Civil Appeal No. 343 of 1961 also the decree 
passed by the High Court will be set aside and the suit decreed with costs throughout. 
‘There will be one hearing fee in this Court. 


In Civil Appeal No. 342 of 1961 arising out of Appeal No. 789 of 1950 fiom suit 
No. 93 of 1947, the appeal will be remanded to the High Court with a direction 
that the questions which remain to be determined will be decided according to 
law. No order as to costs 1n Appeal No. 342 of 1961. 


V.S. Ordered accordingly 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction ) 


PRESENT :—P B GAfENDRAGADKAR, Chief Justice, K N WANcHOOo, M HipAvA- 
TULLAH, J GQ SHAH AND S M Sixrt, JJ. 


The Singareni Collieries Co , Ltd. .. Appellant*® 
2. 
The Commissioner of Commerical Taxes, | Hyderabad 
and another .. Respondents. 
The State of Madhya Pradesh and four others ..  nlerveners 


Hyderabad Sales Tax Act (XIV of 1950), section 2 (k)—Goal Control Order, 1945—Coal supphed under 
authorisation of the Goal Gommisswner to allottees resident outside the State— T'urnover, if lable to sales tax under 


the Act—Constitutton of India (1950), Article 286 (1) (a) Explanation—Effect of—Gentral Sales Tax Act 
(LXXIV of 1956), section 3 


The appellant, the Sıngarenı Colleries, under the authorisation by the Coal Commissioner acting 
under the provisions of the Coal Control Order, 1945, loaded coal at Singarem colliery site in railway 
wagons making out a sale-note, F O R with ‘freight to pay’ and despatched the same to the allottees 
residing or carrying on business outside Hyderabad State (later Andhra Pradesh) The appellant claam- 
ed exemption from the sales tax under the Hyderabad Sales Tax Act, and the claim was allowed 
for the financial years 1954-55 and 1955-56 but was rejected for the period 1956-57 The revision to 
the High Court of Andhra Pradesh, against the order rejecting the claim for exemption under Article 
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ij SINĞARENİ CÓLLiERIES CO., Lrb. v. CoMMh. Or 6,7. 111 
“286 of the Constitution, was unsuccessful Meanwhile the Commissioner of Commercial Taxes 1ssued 
notices to show cause why the orders of assessment for the two previous years also should not be reopened 
and the sales charged to tax and by his orders brought them also to tax The-High Court, on appeal, 
rejected the claim of exemption as well as on the ground that the re-opening Was barred by time but 
(Branted a certificate and the instant three appeals-are preferred against the said orders of assessment 
confirmed by the decisions of the Fhgh Court An additional ground of objection based on the deci- 
sion of the Supreme Court in New India Sugar Mills case, (1964) 1 SCJ 644 (1963) r4 S.T C. 
316, 'that the transactions would not amount to sales was also urged 


Held, the contention that the supply of coal to consumeis pursuant to directions of the Coal Gom- 
Hussioner were not sales and therefore the taxing provisions of the State Sales Tax'Act, were not 
attracted, was never raised at any prior stage and need not be considered in the view the Court takes 
fon. the other contentions. (The appeals were dealt on the footing that the transactions were sales) 


Under the scheme of the Coal Control Order, 1945, coal supplied was meant for consump tion by 
the allottee and therefore when the allottee was outside the State 1t was supplied for consumption in the 
State in which the allottee resided and carried on, business xU. P 


r 


In view of the legislative developments during the period 1n question, the three assessment years 
may be divided into four sub-periods İst April, 1954 to 6th September, 1955 ; 7th September, 1955 
to 10th September, 1956, 11th September, 1956 to 4th January, 1957 , and sth january, 1957 
to 31st March, 1957.  * . 


The expression ' actually delivered’ in, the Explanation to Article 286 (1) (a) does not include mere 
symbolic or notronal dehvery. The rule in section 39 (1) of the Sale of Goods Act, 1930, has no apph- 
'cation in deahng with a constitutional provision which while imposing a restriction upon the legis- 
lative povver of the States entrusts exclusive povver to levy sales tax to the State ın which the goods 
have been actually delivered Jor purpose of consumption İtisimmaterial whether the property in the goods 
passed ın the State from which they weie despatched Vide Bajrung Jute Mills v State of Andhra, 
(1964) I5S TC ,430 S.C. 


^' /TYhe determination of the State in which the sale shall be deemed to have taken place 1s artificially 

determined by the delivery for the purpose of consumption not by the terms of the contract of sale 
Ror by the legal concept of passing of property in the goodssold vide Bengal Immunity case, '(1955) '2 
S GJ. 672 - (1955) 7 SCR 60g | m7 


^ 
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Sales tax under the Hyderabad Sales Tax Act on transactions of coal delivered to the Railway or 
other' carrier for delivery for consumption outside the State of Hyderabad (during the period Ist April 5 
195 4 to 6th September, 1955) 1s therefore not leviable by virtue of the Explanation to Article 286 (1). 


For the period 6th September, 1955 to roth September, 1956, the turnover from sale of coal actually 
delivered outside the State of Andhra for consumption therem, would also be exempt from habihty 
as the Explanation continued to remain in force till roth’ "September; 1956, and the State had during 
that period no power to levy sales tax on inter-State sales. : 


For the period 11th September, 1956 to 4th January, 1957, Article 286 (2) stood repealed and 
there was no power mn the State to tax an inter-State sale. For the period 5th J anuary, 1957 to grst 
March, 1957, the power to tax the sales was governed by the Central Sales Tax Act, 1956, (they 
being deemed inter-State sales under section 3 thereof) and so the sales tax on coal despatched im this 
period cannot be levied by the Andhra Pradesh State (in which the area was merged). 


Thus coal, in the appeals under review was transported from the colliery of the appellant company 
to consumers outside the State as a result of the covenant or incident of the contract of sale and therefore 
the sales must be regarded as inter-State sales and not hable to be taxed under the Hyderabad: Sales 
Tax Act. 


Appeals from the Judgment dated the 15th November , 1960 of the Andhra 
Piadesh High Court in T.R.C No 17 of 1960 and dated the 25th July, 1961 in 
Special Appeals Nos. land 2 of 1961. 


M. A Palkhwala, Semor Advocate (SN. Andley, Rameshymar Nath, P.L. 
Vohra and Mohinder Narain, Advocates of M/s’ Rayşınder Naran & Co, with him), 
for Appellant. 


D Mun Kanniah, Senor Advocate, (T. V R Tatachari, Advocate, with him), 
for Respondents. p x 
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M Adhikari, Advocate-General for the State of Madhva Pradesh (J JN. Shroff, 
Advocate, with him), for Intervener No 1 (State of MP). 


M C. Setalad and N A Palkkwala, Senior Advocates (A P. Sin and R. K. P. 
Shankardas, Advocates and j B. Dadadamı, OC Mathur and Ravinder’ Narain, 
Advocates, of Mjs Y.B Dadachanj & Co, with them), for Intervener No, 2) 
Amalgamated Coal Fields, Ltd ). 


N. A Palkhwala, Semor Advocate, {AP Sen and R K. P Shankardas, Advo- 
cates, and 7 B Dadachann,O C Mathur, and Ravinder Narain, Advocates, of AMys. 
4. B. Dadachang & Co , with him), for Intervener No. 3 (Panch Valley Coal Co., 
Ltd.) ' 

B Dadachann, Advocate of M/s Jj. B Dadachann 6? Co, for, Intervener 
No. 4 (Perfect Pottery, Ltd ). | 


e S, Y. Gupte, Solicitor-General of India (R WN Sachthey, Advocate, with him), 
for Jntervener No. 5 (The Attorney-General of India). 


The Judgment of the Court was delivered by 


| Shah, f.—The question which falls to be determined in these appeals 1s: 


«Whether the appellant Company 1s hable to pay sale tax asseseed under the Hyderabad General 
Sales Tax Act, 1950 on the price of coal supphed to allottees outside the taxing State pursuant to direc- 
tions of the Coal Gommussioner issued under the Colhery Control Order, 1945 ” 


‘The Company which has its registered office at Hyderabad ın the former Part * B? 
State of Hyderabad, and now in the State of Andhra Pradesh, carried on the business 
of mining coal from its collieries and supplying it to consumers in and outside the 
State of Hyderabad. | 


These appeals relate to three financial years 1954-55, 1955-56 and 1956-57, 
during which coal was a controlled commodity and its disposal and use could be 
made only under orders issued by the appropriate authority under the  Colliefy 
Control Orde, 1945 "The Company claimed that Rs. 1,75,67,286-1-2 in the year 
1954-55, Rs 1,17,39,636-11-8 in the year 1955-56 and Rs 1 ,55,18,937-6-5 in the 
year 1956-57 were not liable to be included 1n the taxable turnover for levying sales 
tax under the Hyderabad General Sales Tax Act, 1950, because the State Legislature 
which enacted that Act was, by Article 286 of the Constitution, prohibited. from 
imposing tax on transactions of supply of coal outside the limits of the State under 
orders of the Coal Commussioner 


The Commercial Tax Officer, Hyderabad, admitted the claim of the Company 
for the years 1954-55 and 1955-56 for exemption from hability The claim of the 
Company for the year 1956-57 was however rejected. The Company appealed to 
the Deputy Commissioner of Commercial Taxes and to the Sales Tax Appellate 
"Tribunal, Hyderabad, against the order of assessment for the year 1956-57, but with- 
out success The Company then appled to the Fligh Court of Andhra Pradesh in 
its revisional jurisdiction, and submitted in support of its claim that a part of its 
turnover was exempt from liability to sales tax under the Hyderabad General Sales 
Tax Act because the turnover was 1n respect of sales, (2) which had taken place out- 
aide the State within the meaning of Article 286 (1) (7) read. with the Explanation 
thereto, and (5) which were effected in the course of: inter-State. trade or commerce, 
and the Parlament had not by law removed the ban against imposition of tax on 
such sales by the State Legislature. The High Court rejected these contentions. 
In the meanwhile the Commussioner of Commercial Taxes issued notices to the 
Company to show cause why the orders of assessment for the yeais 1954-55 and 
1955-56 should not be reopened and why the sales which were exempted by the 
order of the Commercial Tax Officer should not be chai ged to tax, and by his orders 
respectively dated 8th February, 1961 and 16th November, 1960 for the two years 
1954-55 and 1955-56 brought to tax the turnover which was previously treated as 
exempt. The orders were carried to the High Court in appeal and the same grounds 
which were set up 1n the revision applicat:on relating to the assessment year 1956-57 
were set up, beside the ground that the action for reopening the assessments by the 
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Commrissioner of Commercial Taxes was barred by limitation and was therefore 
incompetent. The High Court rejected these contentions. With certificate granted 
by the High Court, these appeals are preferred by the Company. 


At the material time, by section 2 (2) of the Hyderabad General Sales Tax Act, 
1950, the expression “ sale? was defined as under : 


*** Sale ” with all its grammatical variations and. cognate expressions means every transfer of pro- 
perty 1n goods by one person to another in the course of trade or business for. cash or for deferred pay- 
ment or other valuable consideration and includes also a transfer of property in goods. involved in the 
execution of a works contract, but does not include a mortgage, hypothecation, charge or pledge. 


Explanation 2 —Notwithstanding anything to the contrary m any other law for the time being in 
force, a transfer of goods, ın respect of which no tax can be imposed by reason of the provisions contain- 
ed in Article 286 of the Constitution, shall not be deemed to be ‘sale’ within the meaning of this clause.”" 


The Explanation was evidently introduced into the defimtion with a view to avoid 
its operation on transactions which are outside the taxing power of the States by 
virtue of Article 286 of the Constitution. 


In these appeals, the Company submitted in the first instance that within the 
meaning of the Hyderabad General Sales Tax Act, there was no sale of coal which 
‘was supplied to the consumers pursuant to directions issued by the Coal Commis- 
sioner and therefore the taxing provisions of the Act were not attracted , and placed 
reliance 1n support thereof on the judgment of this Court in New India Sugar Mills, 
Lid v Commissioner of Sales Tax, Behar’. But this contention was never raised at 
any stage before the taxing authorities or even before the High Court, and on the 
view we take on the other contentions raised in these appeals, we need not consider 
this contention. We proceed to deal with these appeals on the footing that the 
transactions under which coal was supplied by the Company to the consumers as 
directed by the Coal Commissioner were sales under the general law of sale of 
‘goods. 


Two questions arise for determination : 


1) Whether the transactions of sale were “ Explanation sales” and on that account hit by 
Article a (1) (e of the Constitution, before it was amended by the Constitution (Sixth Amendment) 
Act, 1956, an 


(2) Whether those transactions were sales which took place in the course of inter-State trade or 
‘Commerce. 
It is urged that for a part of the period to which these appeals relate, the sales 
are hit by both the leg'slative bans contained m Article 286 (1) (a) and Article 
286 (2), and for the rest by one or the other of such bans. 


It 1s necessary 1n the first instance to summarise the provisions of the Colliery 
Control Order, 1945, and to set out the manner in which coal was supplied by the 
Company to its constiuents. The Central Government was authorised by not fi- 
cation to fix the price of coal or different prices for different grades of coal which 
may be sold by colliery owners (clause 4). The colhery owners and their agents 
were prohibited from selling, or offering for sale coal at a price different fram the 
price fixed in that behalf under clause 4 and from grantirg or agrecir g to grant any 
commission, rebate or such other concession in any form having the effect of reducin 
either directly or indirectly the said price (clause 5) A colliery owner could with the 
consent of the Deputy Coal Commissioner sell coal at the price fixed under clause 4 
‘direct to a consumer, 1f an allotment was made by the Deputy Coal Commissioner 
to the consumer for such direct sale (clause 6) The Central Government could 
issue directions to any colliery owner regulating the disposal of his stocks of coal Or 
of the expected output of coal'n the colliery during any period (clause 8) and not- 
withstanding any contract to the contrary, every colliery owner to whom a direction 
‘was given under clause 8 had to dispose of coal in accordance therewith and could 
not dispose of coal in contravention thereof (clause 9) The Coal Commissoner 
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could order that coal despatched by any colliery owner to any person which was 
in transit (termini whereof were defined by the Explanation) shall subject to terms 
and conditions if any imposed by the Coal Commissioner be diverted and delivered 
to another person specified ın the order (clause 10-A (1)). As soon as an order 
was made under sub-clause (1), all the rights of the consignee, the owner of the 
colliery or other person 1n the consignment of coal were, subject to the terms of the 
order, to devolve upon and vest in the person to whom the coal was to be delivered 
under the order (clause 10-A (2)). An allottee of coal could not use it otherwise 
than ın accordance with the conditions of the order of allotment, nor divert or transfer 
any such coal to any other person except under a written authority from the Central 
Government (clause 12-B); and no person could acquire or purchase or agree 
to acquire or purchase coal from a colhery, and no colliery owner could despatch 
or agree to despatch or transport any coal from the colliery except under the antho- 
rity and ın accordance with the authority of the Central Government (clause 12-E). 


Broadly speaking the scheme of the Colhery Control Order was that no person 
could acquire or purchase or agree to acquire or purchase any coal from a colliery 
and no colliery owner could sell or agree to sell or despatch coal from the colliery, 
except under the authority and in accordance with the conditions prescribed by 
the Coal Commissioner, and that the person to whom coal was supplied also could 
not utilise it for a purpose other than the purpose for which it was supplied, nor could 
he dispose of coal supplied to him Supply, use and disposal of coal were therefore 
regulated from the stage of production till consumption. 


The manner ın which the Colliery Control Order was administered 1s illustrated 
by certain documents on the record. The Coal Commissioner addressed a letter 
to a colliery authorising it to despatch on the request of the specified consumers 
coal not exceeding the quantities mentioned during certain months and according 
to the Schedule appended In the Schedule appended to the letter were set out 
the names of the concerns to whom coal was t» be supplied. Intymation of the 
despatch instructions was given to the consumers individvally. Acting upon this 
intimation, the consumer addressed a letter to the colliery requesting that the quantity 
of coal allotted may be despatched to him by train and gave instructions regarding 
booking, the name of the person to whom coal may be consigned, and also about 
the collection of price of coal supphed. The colliery then loaded coal in railway 
wagons making out a “sale note” mentioning the cost per ton FOR. Colliery 
with “freight to pay " and despatched the same by rail to the consumer at the 
destination requested. In the “sale note " were set out the name of the buyer, 
grade and quantity of coal allotted, the terms cf sale, cost per ton F.O.R. Colhery, 
other charges, and particulars of despatch, such as the name of the Railway Station 
to which the coal should be booked and the name of the consignee. "The sale note 
was subject to conditions of sale, that the colliery shall not be responsible for non- 
delivery or late delivery of coal or for any loss occasioned in consequence of fire, 
snow, heat, flood, strikes, lock-outs, shortage of wagons, restrictions on booking, 
accidental losses, etc. that any taxes, export duty, cess or other charges not in force 
imposed by the Government after the date of the sale note shall be borne by the 
purchaser ; that the colliery reserved the right to demand payment in advance and 
to have a right of hen on all coal despatched until it was paid for ; that the sale note 
was subject to the quantity allotted by the Deputy Coal Commissioner for buyers 
outside the State and in the event of the Deputy Coal Commussioner cancelling 
the whole or any part of the said allotment, such cancellation shall be deemed to 
apply equally to the sale note. 

Under the terms of the “ sale note” the property in the coal consigned passed, 
so far as the colliery was concerned, to the allottee—original or substituted—when 
the goods were loaded into the railway wagons for conveyance, and thereafter all 
losses and any new taxes imposed were to be borne by the purchaser, the colliery 
having only a right of len on coal not paid for. Coal supphed was meant for 
consumption by the allottee ; therefore when the allottee was outside the State, 
it was supphed for the purpose of consumption in the State 1n which the allottee 
resided or carried on business. 
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In view of the legislative developments which we will presently notice, the period 
of the three assessment years may be divided into four sub-periods. ‘They are: 
lst April, 1954 to 6th September, 1955 ; 7th September, 1955 to 10th September, 
1956; 11th September, 1956 to 4th January, 1957 and 5th January, 1957 to 31st 
March, 1957. In making this sub-division we have not taken into account the 
application of the States Reorganisation Act as a result of which on 1st November, 
1956, the Part “B” State of Hyderabad ceased to exist and the State of Andhra 
Pradesh came into existence by merger of certain areas including parts of the State 
of Hyderabad. The effect of the Reorganisation Act had a bearing only on the 
territorial operation of the constitutional prohibitions under Article 286. 


Under the Government of India Act, 1935, 1t was open to every Provincial 
Legislature to enact legislation authorising the levy of tax on sale of goods 1n respect 
of transactions whether within or outside the Province, provided the Province had 
a territonal nexus with one or more elements constituting the sale ‘This resulted 
in levy of sales tax by many Provinces in respect of the same transaction—-each 
Province fixing upon one or more elements constituting the sale with which 1t had 
a territorial nexus The Constitution with a view to prevent imposition of mani- 
fold taxes on the same transaction of sale imposed by Article 286 restrictions on the 
levy of sale and purchase taxes on certain classes of transactions Article 286, as 
it was originally enacted, read as follows : 

* (x) No law ofa State shall smpose, or authorise the imposition of, a tax on the sale or purchase 
of goods where such sale or purchase takes place— . 
(a) outsıde the State ; or 


(b) 1n the course of the import of the goods into, or export of the goods out of, the territory of 
India. 

Explanation —For the purposes of sub-clause (a), a sale or purchase shall be deemed to have 
taken place in the State m which the goods have actually been delivered as a direct result of such sale 
or purchase for the purpose of consumption inthat State, notwithstanding the fact that under the 
general law relating to sale of goods the propertyin the goods has by reason of such sale or purchase 
passed in another State 

(2) Except in so far as Parliament may by law otherwise provide, no law of a State shall rmpose, 
or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or purchase 
takes place ın the course of mter-State trade or commerce * 


Provided that the President may by order directthat any tax on the sale or purchase of goods which 
was bemg lawfully levied by the Government of any State immediately before the commercement of 
this Constitution shall, notwithstanding that the imposition of such tax is contrary to the provisions 
of this clause, continue to be levied until the thirty-first day of March, 1951. 


(3) No law made by the Legislature of a State xmposing, or authorising the imposition of, a tax 

on the sale or purchase of any such goods as have been declared by Parliament by Jaw to be essential 
for the life of the community shall have effect unless 1t has been reserved for the consideration of the 
President and has received his assent ” 
Article 286 thus imposed qua sales four bans upon legislative power of the States. 
Clause (1) prohibited every State from imposing or authorising the imposition of, 
a tax on outside sales and on sales 1n the course of import into or export outside the 
territory of India. By clause (2) the State was prohibited from imposing tax on 
the sale of goods where such sale took place 1n the course of inter-State trade or 
commerce. But the ban could be removed by legislation made by the Parliament. 
By clause (3) the Legislature of a State was incompetent to impose or authorise 
imposition of a tax on the sale or purchase of any goods declared by the Parliament 
by law to be essential for the hfe ofthe community, unless the legislation was reserved 
for the consideration of the President and had received his assent. 


This Court in. The Bengal Immunity Company, Ltd v. State of Bikar*, held that the 
operative provisions of the several parts of Article 286, namely clause (1) (a), clause 
(1) (5), clause (2)and clause (3), are intended to deal with different topicsand one can 
not be projected or read into another, and therefore the Explanation 1n clause (1) (a) 
cannot legitimately be extended to clause (2) ether as an exception or as a proviso 
thereto or read as curtaılıng or hrmting the ambit of clause (2) This Court 
further held that until the Parliament by law made in exercise of the powers vested 
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in ıt by clause (2) of Article 286 provides otherwise, no State may impose or authorise 
the imposition of any tax on sales or purchases of goods when such sales or purchases 
take place ın the course of ıntcr-State trade or commerce, and therefore the State 
Legislature could not charge inter-State sales or purchases unti] the Parliament 
had otherwise provided. The judgment in the Bengal Immunity Company's case? 
was delivered on 6th September, 1955 “The President then issued the Sales Tax 
Laws Validation Ordinance, 1956, on 30 h January, 1956, the provisions of which 
were later embodied ın the Sales Tax Laws Validation Act, 1956 By this Act 
notwithstanding any judgment, decree or order of any Court, no law of a State 
imposing or authorising the imposition of, a tax on the sale or purchase of any goods 
where such sale or purchase took place 1n the course of inter-State trade or commerce 
during the period between the Ist day of April, 1951 and the 6th day of September, 
1955, shall be deemed to be invalid or ever to have been invalid merely by reason 
of the fact that such sale or purchase took place in the course of inter-State trade 
or commerce ; and all such taxes levied or collected or purported to have been 
Jevied or collected during the aforesaid period shall be deemed always to have been 
‘validly levied or collected in accordance with law The Parliament thereby removed 
the ban contained in Article 286 (2) of the Consutution retrospectively but hmited 
-only to the period between Ist April, 1951 and 6th September, 1955. All transac- 
tions of sale, even though they were inter-State could for that period be lawfully 
charged to tax But Article 286 (2) remained operative after 6th September, 1955 
till the Constitution was amended by the Constitution (Sixth Amendment) Act, 
12, llth September, 1956. By the amendment, the Explanation to clause (1) of 
Article 286 was deleted and for clauses (2) and (3) the following clauses were substi- 
‘tuted : 

“(2) Parhament may by law formulate principles for determining when a sale or purchase of 
goods takes place in any of the ways mentioned in clause (1). 

(3) Any law of a State shall, ın so far as it 2077 or authorises the imposition of, a tax on the 
sale or purchase of goods declared by Parliament by law to be of special importance in inter-State 
“trade or commerce, be subject to such restrictions and conditions in regard to the system of levy, 
rates and other incidents of the tax as Parliament may by law specify ” 

By clause (2) of Article 286 as amended, the Parliament was authorised to formulate 
principles for determining when a sale or purchase of goods takes place in any of 
the ways mentioned in clause (1), namely, outside the State or in the course of the 
import into, or export out of the territory of India. By the Constitution (S xth 
Amendment) Act, the Parliament was entrusted with power under Article 269 (3) 
to formulate principles for determining when a sale or purchase of goods takes place 
in the course of inter-State trade or commerce ; and to effectuate the conferment of 
that power 1n the Seventh Schedule, Entry 92-A was added in the First L st and 
Entry 54 in the Second L st was amended — The Parhament enacted, ın exercise 
of that power, the Central Sales Tax Act LXXIV of 1956 (which became operative 
as from 5th January, 1957) to formulate principles for determining when a sale or 
purchase of goods takes place in the course of inter-State trade of commerce or outside 
a State or in the course of import into or export from India, and to provide for the 
levy, collection and distribution of taxes, on sales of goods in the course of inter- 
State trade or commerce and to declare certain goods to be of special zmportance 
in inter-State trade or commerce, etc. 

For the period Ist April, 1954 to 6th September, 1955 therefore transactions 
which were inter-State were deemed, because of the Sales Tax Laws Validation 
Act, taxable by the States—the bar contained in Article 286 (2) having been retros- 
spectively removed For the period 7th September, 1955 to 10 h September, 1956 
Article 286 (2) having remained in operation and the Sales Tax Laws Val'dation 
Act, 1956, not having been extended to cover that period, inter-State sales could 
not be taxed by the State Legislature. During the period 11th September, 1956 to 
4th January, 1957 Article 286 (2) stood repealed by the Constitution (Sixth Amend- 
ment) Act, 1956, but the Parliament had assumed to itself the power under Entry 
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92-A of the First List in the Seventh Schedule to tax sale or purchase of goods where 
such sale or purchase takes place ın the course of inter-State trade or commerce. 
In exercise of the power to formulate principles for determining when a sale or 
purchase of goods takes place ın the course of inter-State trade or commerce, the: 
Parliament enacted the Central Sales Tax Act, 1956 which was brought into force 
on 5th January, 1957, and after that date inter-State sales could be taxed under the 
provisions of the Central Sales Tax Act. 


The Company claims that the transactions which are sought to be charged for 
the period between Ist April, 1954 to 6th September, 1955 are not taxable, because 
they were covered by Explanation to clause (1) (a) of Article 286 of the 
Constitution, before it was amended For the period between 7th September, 
1955 and 10h September, 1956, 1t 1s claimed the transactions are not taxable, 
because they are covered by the Explanation to Article 286 (1) and also because 
they are inter-State sales For the period 11th September, 1956 to 4th January, 
1957 the transactions are not taxable, because they are inter-State sales not charge- 
able under any statute—State or Parliamentary—and for the period 5th January, 
1957 to 31st March, 1957, the transactions are not chargeable by the State because 
they are inter-State and are chargeable under the Central Sales Tax Act alone 


The true effect of Explanation to Article 286 (1) and Article 286 (2) gave rise 
to conflicting opinions, but 1t 1s unnecessary to enter upon a discussion of earlier 
cases, for the principles applicable thereto have now been settled by decisions of 
this Court as to what transactions are covered by the Explanation to clause (1) of 
Article 286 before it was amended. 


In Shree Bajrang jute Mills, Lid , Guntur v. The State of Andhra Pradesh1, it waS 
held by this Court that a sale falls within the Explanation to Article 286 (1) (a) 
if goods have actually been delivered as a direct result of the sale for the purpose of 
consumption 1n the State ın which they are delivered, and the expression ‘“ actually 
delivered ” in the context in which it occurs can only mean physical delivery of the 
goods, or such other action as puts the goods ın the possession of the purchaser. 
The expression “ actually delivered ? does not include mere symbolical or notional 
delivery e g , by entrusting the goods to a common carrier, or even by delivery of 
documents of title like railway receipts. It was said that the 1ule contained in 
section 39 (1) of the Indian Sale of Goods Act, 1930 has no application in dealing 
with a constitutional provision which while imposing a restriction upon the legis- 
lative power of the States entrusts exclusive power to levy sales tax to the State in 
which the goods have been actually delivered for the purpose of consumption. ‘The 
Court also held that if the goods were actually delivered for consumption in. 
another State it was immaterial whether the property ın the goods passed ın the 
State from which they were despatched 

Counsel for the State of Andhra Pradesh contended that in the present case 
coal despatched from the territory of the taxing State to purchasers 1n other States 
was actually delivered within the taxing State and therefore the principle of Shree 
Bajrang Jute Mills case, did not apply to those transactions. "That contention has 
however no force. The Explanation defines the State in whch the goods have 
actually been delivered for consumption, as the State in which for the purpose of 
clause (1) (z) of Article 286 the sale shall be deemed to have taken place. That 
State alone ın which the sale is deemed to take place has the povvet to tax the sale, 
and for this purpose it 1s ummaterial that property ın the goods has under the general 
law relating to sale of goods passed 1n another State 1n which the allottee resided 
or carried on business Delivery of coal to the Railway Admunistration may amount 
to delivery to the allottee for the purpose of the general law relating to sale of goods, 
but thereby coal cannot be said to be “ actually delivered ? within the meaning 
of the Explanation to Article 286 (1) (d) Tü is also true that under the terms of 
the sale-note under which coal was despatched on terms FO R. Sıingareni the 
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Company was not responsible for loss or damage to the consignment afterit was loaded 
1n the wagons, that may indicate that the Company had no property in the goods 
after 1t was m transit. But determination of the State in which sale shall be deemed 
to have taken place 1s artificially determined—not by terms of the contract of sale, 
nor by the legal concept of passing of property in the goods sold by the delivery for 
the purpose of consumption As observed by Das, Ag.C.]. 1n the Bengal Immunity 
Company's case! : 

‘The shifting of situs of a sale or purchase from its actual * situs * under the general law to a fic- 


tional ‘ situs’ under the Explanation takes the sale or purchase out of the taxing power of all States 
other than the State where the “ situs ” 1s fictionally fixed ” 


Sales tax under the Hyderabad General Sales Tax Act on transactions of coal 
delivered to the Railway or other carrier for carriage to places outside the taxing 
State and for delivery for consumption therein is therefore not leviable by virtue 
of the Explanation to Article 286 (1). 


For the period 7th September, 1955 to 10th September, 1956, the turnover 
from sale of coal actually delivered outside the State of Andhra for consumption 
in those States would also be exempt from lability, because the Explanation 
continued to remain ın force, till 10th September, 1956 "The Company would 
also be entitled to exemption from liability to tax because the State had during 
that period no power to levy tax on ınter-State sales. As pointed out by Venkata- 
rama Ayyar,] ,ın the Bengal Immunity Company's case*. 


““A sale could be said to begm the course of inter-State trade only if two cónditions concur * 
(1) A sale of goods, and (2) a transport of those goods from one State to another under the contract 
of sale. Unless both these conditions are satisfied, there can be no sale 1n the course of ınter-State 
trade. 


In these transactions relating to supply of coal, which we have assumed are sales, 
coal was transported ın pursuance of the allotment orders to other States. We 
have also assumed for the purpose of this argument, that compliance with 
allotment orders resulted in a contract of sale. The transactions were unquestion 
in the course of inter-State trade. 


For the period 11th September, 1956 to 4th January, 1957, Article 286 (2) stood 
repealed and there was no power 1n the State to tax an inter-State sale. For the 
period between Sth January, 1957 and 31st March, 1957 the power to tax inter- 
State sales was governed by the Central Sales Tax Act, 1956. By the Constitution 
(Sixth Amendment) Act amending Article 286 (2) and incorporating Entry 92-A 
in Last I of the Seventh Schedule read with Article 269 (3) the power to tax sales 
in the course of inter-State trade or commerce rested with the Central Government. 
Sales tax for the period from 5th January, 1957 to 31st March, 1957, has not been 
levied under the Central Sales Tax Act, 1956, and 1f the transactions by the Company 
were taxable under that Act, the State of Andhra Pradesh had no power to tax 
those transactions. As transactions of sale in the course of inter-State trade or 
commerce within the meaning of section 3, they could not be taxed under the 
Hyderabad General Sales Tax Act, 1950. Section 3 of the Central Sales Tax Act, 
1956 provides that 


*' a sale * * * * of goods shall be deemed to take place in the course 
of inter-State trade or commerce if the sale * - bi * occasions the 
movement of goods from one State to another or 1s effected by a transfer of documents of title to 
the goods during their movement from one State to another." 


In Tata Iron and Steel Company, Lid. v. S R Sakar?, this Cowt held that clause (a) 
of section 3 covers sales in which the movement of goods from one State to another 
is the result of a covenant or incident of the contract of sale, and property 1n the goods 
passes ın either State. That view was reaffirmed in The State Trading Corporation 
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of India, Lid and another v. The State of Mysore and another!, and Cement Marketing 
Company of India v. State of Mysore?. 


Coal in the appeals under review was transported from the coll ery of the Com- 
pany to the consumers outside the taxing State, as a result of the covenant or inci- 
dent of the contract of sale and therefore the sale must be regarded as an inter-State 
sale and not hable to be taxed under the Hyderabad General Sales Tax Act, 1950. 
The High Court was, in our view, in error in holding that the turnover of the Com- 
pany 1n which coal was loaded 1n railway wagons for conveyance to places outside 
the taxing State was taxable under the Hyderabad General Sales Tax Act. In that 
view we do not think it necessary to decide whether the Commissioner of Commercial 
Taxes was right in reopening the assessments for the years 1954-55 and 1955-56 in 
the manner he has purported to do 


The appeals are allowed and the order passed by the High Court is set 
aside. It is declared that the turnover of the Company amounting to 
Rs. 1,75,67,286-1-2 for the year 1954-55 : Rs 1,17,39,636-11-8 for the year 1955-56 
and Rs. 1,55,18,957-6-5 for the year 1956-57 was exempt from habihty to sales tax 
under the Hyderabad General Sales Tax Act, 1950 The Company will be entitled 


to its costs in the appeals in this Court and the High Court. There will be one 
hearing fee. 


K.G.S. Appeals allowed. 
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İnam grants—Kinds of—On evidence held nnam comprised only melwaram and was Jor remuneration 
of archaka service of temple—Was therefore hable for resumptton under section 44-B of Madras Hindu Rel:- 
gtous Endowments Act (II of 1927) on tts altenation. 

Words and Phrases—Devadayam and Stalathar poruppu manyam 

Inam Faw Regester—Emdenciary value—Is an “ act of State’—Declarations therein have supreme 
importance 

Madras Hindu Religious Endowments Act (II of 1927), as amended by Madras Acts (XI of 1934) and 
(X of 1946), section 44-B—Validity, 

Limitation Act —Imposition of assessment on lands hable to be assessed —No period of limitation 

Coptes of original documents would not be admissible in evidence when the originals were not 
produced at any time nor was any foundation laid for the estabhshment of the right to give secondary 
evidence. 

Inams are of various kinds. They are classified on the basis of concession in land revenue, that 
18 to say, whether the whole of the land revenue 1s remitted or a part, or whether the land 1s held subject 
to a payment of money. Where the whole of the land revenue is remitted the :nam 15 known by names 
guch as Sarva inam, Sarva manydm, Sarza dumbala or darobust nam. When the right to the soil 1s not 
included ın the :nam 1t 18 known according to the share which was free such as Ardha manyam(%). 
Chaturbhagam(2) etc The third kind of22am comprised payment of a quit rent called the poruppu. 

In Venkata v. Sttaramudu, 26 ML 585, it was held by the Privy Council that there was no 
presumption ın law that an tram grant even 1f made to a Brahmin did not include the kudtwaiam. 

Eu a a rı r ıı I P Um 





I (1963)28 QJ 131 : (1963) 3 SC R. 792. 2 (1964) 2S C J. 287. (1963) 3S GR. 777: 
(1963) 14 STG 188. AIR 1963 SC 548. (1963) 14 S.T C.175 AIR. 1963 S C. 980. 
*C A. Nos. 389 of 1964 and 69 of 1965. 14th January, 1966 


120 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1967 


But the evidence 1n the instant case pornt to the fact that the inam comprised only the melwaram. 
It was an znam where the land was held subject to payment of an amount as quit rent. It was granted 
to the archakas and was recorded 1n their name. 

The znam 1n dispute m the instant case 1s described in the relevant revenue records as Devadayam 
snam and again as Stalathar inam poruppu manyam conducted for Meenakshı Sundareshwaral temple» 
The inam 1s entered in the names of Bhatters. The word Devadayam ordinarıly 13 used m revenue record’ 
ço describe lands attached to a temple and 1n the dictionaries the meaning 15 “€ lands or allowances 
for the support of a temple." The expression Sthalathar poruppumanyam or shortly Sthala manyam means 
lands held at a low or quit rent. Thus it 1s clear that the :nam was granted to the Bhattars for the 
performance of service of the temple and not as a personal inam to the grantee. 


The Inam Fair Register does not mention the name of the original grantee which 1t would have 
if the grant was personal. Now in a series of cases the Inam Enquiry has been held by the Privy 
Council to be a landmark and utmost importance was attached to the Inam Fair Register, the 
preparation of which was described as a great act of State. The term act of State does not always 
mean a Sovereign act against an alien which is neither grounded in law nor does 1t pretend ıt to be so. 
The term means more than that because ıt has many meanings. Here it indicates an act ın respect 
of which there was an official declaration, The Inam Fair Register in corporated an official declara- 
tion which was the result of detailed enquiries. All evidence collected ın respect of each znam was. 
carefully sifted and considered before any conclusion was reached or declared. In the absence of 
positive and proper evidence to the contrary such declaration must possess Supreme importance. 


The evidence thus clearly show that the inam ın the instant case was. always considered as remu- 
neration for archaka service of the temple and on its alienation is liable to be resumed (and was rightly 
resumed 1n the present case) under section 44-B of the Madras Hindu Religious Endowments Act 
(II of 1927). 


Section 44-B inserted by the Madras Hindu Religious Endowment (Amendment) Act XI of 
1934 1n the parent Act II of 1927 and further amended by the Madras Act X of 1946 was not void 
when the legislature purported to enact 1t. It was fwly within the competence of the provincia ! 
legislature to enact the impugned section. It would therefore follow that the section would be suStain- 
ed by section 292 of the Government of India Act, 1935. Indeed, the power of the provincial legis- 
Jature under the 1935 Act was no whit less than that of the legislature which enacted the section. 
Any amendment of the section 1n 1946 would have clear authority even under the 1935 Act, and the 
Same may be Said of the Madras Religious and Charitable Endowments Act, 1951, vts-a-v1s the Cons- 
titution of India. 

The theory that contracts between the Secretary of State for India and the 1nam-holders came 
into existence by the passing of 32 and 33Vict c. 29 by the British Parliament, that thereafter the 
inams could be resumed only by the Crown and that therefore inasmuch as section 44-B of Madras 
Act II of 1927 conflicted with this position and enabled the Revenue Officersto order resumption 
1t was void, 18 fallacious. Acts 32 and 33 Vict. c. 29 did not create any contract. It only validated 
the defective title deeds for the znams granted by the Inam Commissioner and no more. 

There 1s no period of limitation prescribed by any law within which alone Goverr ment should 
exercise 118 prerogative of imposing assessment on land liable to be assessed with public revenue. 


Appeals from the Judgments and Orders dated the 14th December, 1959 of the 
Madras High Cout in A S. Nos. 773 and 787, and Appeal No 734 of 1954 respectively. 


S. G Ramachandra Iyer, Advocate, and 7 B Dadachann, O C. Mathur and Ravinder 
Naran, Advocates of Mjs . B Dadachann & Co, for Appellant (In O. A. No. 389 
1964) and Respondent No 1 (In GA No. 69 of 1965). 


Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate with him), 
for Respondent No. 1(In C A. No 389 of 1964). 

A. V. Viswanatha Sastri, Senior Advocate (R Gopalakrishnan, Advocate with 
him), for Respondent No 2 (In C.A. No. 389 of 1964) and Appellant (In CA. 
No 69 of 1965). 

The Judgment of the Court was delivered by 


Hidayatullah, J —In village Vandiyur of Madurai Taluk there are two blocks 
which bear the names Melapappapathu and Keelapappapathu. The former 1s 
28 90 acres and bears Survey No. 45 (the old Survey No. was 33 and the area 28.75 
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acres). The extent of the area in kames is 21.9 The other block is Survey No. 78, 
area 20.88 acres (the old Survey No. was 100 and the area 2053 acres). The 
extent of the area ın kantesis 1710 These lands were manyam lands, that 1s to say, 
lands held at a low assessment or altogether free ın consideration of services. It is 
now clear from the record and indeed it is admitted on all hands that they were the 
subject of an znam granted in ancient times by the Rulers and that they were held 
for the performance of puja in Sr1 Meenakshi Sundareswaral Devasthanam, Madurai. 
In 1948 the Revenue Divisional Officer, Madurai held, after enquiry, that the inam 
consisted of both melwaram and kudiwaram and as the znam lands had been alienated 
the mam was li.ble to be resumed. His order was passed on 9th April, 1948, and 
purported to be under section 44 B of the Madras Hindu Religious Endowments 
Act, 1927 (Madras Act II of 1927) The :ncm lands were resumed and regranted to 
the D vasthanam. At that time the lands were in the possession of the Roman 
Catholic Mission of St Mary's Church, Madurai and were so held by the Mission 
since October, 1894. Against the order of the Revenue Divisional Officer the Mıs- 
sion appealed to the District Collector under section 44-B (4) of the Act. 'The appeal 
was dismissed on 13th March, 1949. The District Collector also held that the :nam. 


comprised both the warams. 


The Roman Catholic Mission thereupon instituted a suit in the Court of the 
Subordinate Judge, Madurai under section 44 B (2) (d) of the Act for a declaration. 
that the znam consisted only of the melwaram. The suit was later withdrawn by the 
District Judge to his own file and it was registered as O S.No 1 of 1954. ‘The Massion. 
also instituted another suit inthe Court of the Subordinate Judge, Madura: which was 
also withdrawn by the District Judge to his file and was registered as O S. No. 2 of 1954. 
The Second suit was a mere general one. It also sought the declaration which was 
the subj ct of O.S. No 1 of 1954 and it questioned both the right to resume the lands 
as vvell as the resumption which was ordered by the revenue Courts. In that suit the 
Mission contended that the particular :2am was outside the scope of section 44-B. 
of the Madras Act II of 1927 as it was a personal znam and not hable to resump- 
tion under that section and that the section itself was ultra vires the Provincial 
Legislature.The Province of Madras (now the State of Madras) and Sr1 Meenakshi 
Sundareswaral Devasthanam, Madurai were, made defendants. 


The District Judge dismissed O.S. No. 1 of 1954, holding that the tnam consisted. 
of both the warams. In O.S. No. 2 of 1954 the same finding was repeated and it was 
further held that the order of resumption was invalid and without jurisdiction since 
the zzams in question were personal znams and did not come within the purview of sec- 
ton 44-B The District Judge granted a declaration to that effect and also issued 
an injunction against the Davasthanam which had not taken possession of he land 
till then. Against the decision ın OS. No. 1 of 1954 the Mission appealed and against 
the decision in OS No 2 of 1954 the Devasthanam and the State of Madras filed 
appeals A.S No 734 of 1954 was filed by the Roman Catholic Mission against the 
decision in OS No 1 of 1954 and A S. No 773 and 787 of 1954 were filed ın O.S. 
No. 2 of 1954 by the State of Madras and Sri Meenakshi Sundareswaral, etc., 
Devasthanam, respectively The High Court decided all the three appeals on. 
14th December, 1959, pronouncing a separate judgment in A.S. No.734 of 1954 and 
disposing of the other two appeals by a common judgment. 


The finding that both the warams were the subject of the znam was reversed by the 
High Court and OS No 1 of 1954 was decreed. The finding that the ənam? were 
per-onal and, therefore, not liable to the resumed was reversed and O S. No 2 of 
1954 was ordered to be dismissed except for the modification that the ənam was held 
to be ofthe melwaram only, which was the sole decision in. the other suit. The High 
Court repelled all contention about the ultra wres nature of section 44-B. The High 
Court certified both the appeals as fit for appeal to this Court and this appeal and 
cv 1 Appeal No. 69 of 1965^/Sri M enakshı Sundareswaral, etc , Devasthanam, through its 
Executive Officer v. The Roman Catholic Mission and two others), have been filed. This 
appeal relates to O S. No 2 of 1954 and 1s filed by the Roman Catholic Mission 
with the State of Madras and the Devasthanam as the respondents. The com- 
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panion appeal is by the Devasthanam and the answering respondent is the Roman 
Catholic Mission. This judgment will dispose of the two appeals. 


Before we mention the matters in controversy in this appeal, we shall give an 
outline of the transfers by which the Roman Catholic Mission came to be possessed 
of the lands. It does not appear to have been seriously questioned at any 
time that these lands originally belonged to certain Mahomedans as proprietors. It 
appears, however, (as we shall see presently ) that the land itself was not subjected 
to any grant but that the theerva, that 15, the rent paid ın money, alone was the subject 
of the grant. Although the right ın respect of the concession ın theerva was made out 
ın the names of the Bhatiars who were the archakas of the Devasthanam, both the 
concession as well as the land were supfected to alienations. Even before 12th 
May, 1861 half of Melapappapathu was purchased by one Krishnaswamy Chettiar, 
son of Andiappa Chettiar and the other half was purchased by him on 1st May, 1861. 
Similarly, Krishnaswami Chettiar had purchased a half of Keelapappapathu from the 
original proprietors. On 4th January, 1863 one half share 1n Melapappapathu was pur- 
‘chased by one Chockalingam Pillai from Krishnaswami Chettiar. He also purchased 
one half of Krishnaswamy Chettiar’s part of Keelapappapathu, for the benefit of one 
Muthuramalingam Pillai. In October, 1864 Chockalingam granted a formal release 
in favour of Muthuramalingam ‘The other half of Keelapappapathu, which conti- 
nued with the original proprietors was sold by them to Krishnaswamy Chettuar (less 
one kam) on 18th July, 1867, One 25th June, 1870, Muthuramalingam Pillai exe- 
cuted a usufructuary mortgage of a part of the land released in his favour, to one 
Vairavalingam Pillai, son of Muthuramalingam Pillai. It 1s not clear whether he 
was his own son but it 1s not relevant to inquire. On 14th December, 1871, Muthu- 
ramalingam's widow, Adaikalathammal, sold on behalf of her minor son Muthuswami 
Pillai, half share of Melapappapathu and the quarter share of Keelapappapathu to 
Krishnaswamy Chettiar The mortgage of 25th June, 1870 was paid off and Krishna- 
swamy redeemed the property on 11th September, 1872 ‘This left out from Krishna- 
sSvvamy Chettiar’s ownership one Xanı, of land which the original proprietors still 
held. On 17th June, 1872 Krishnaswamy Chettiar purchased that land and 1n this 
‘way he became owner of all the lands comprised in these two appeals. XKrishna- 
:Swamy executed a release and sale deed in favour of Andiappa Chettiar of all the 
lands and ıt appears that Andiappa Chettiar was the beneficiary of the purchases 
and thus the real owner. 

On 20th October, 1894 the Roman Catholic Mission purchased for Rs. 1,500 
and Rs. 6,500 the greater part of Melapappapathu. The remamung portion of this 
block and the Keelapappapathu block was purchased by one Anthonimuthu and 
when he set up his own title the Mission sued him and obtained a decree in O S. No 
45 of 1895 from the Sub-Court, Madurai West. The Roman Catholic Mission has 
thus been ın possession of both the blocks from the last century. We shall now 
consider the contentions m the two appeals. 


The High Court and the District Judge have differed on two aspects of this 
case. Both the aspects are connected with the nature of the 1nam in dispute. The 
‘first is whether the inam was of the melwaram alone or comprised both the warams 
and the second is whether the inam was a personal inam which could not be resumed 01 
one granted for the service of the temple, which could be resumed when there was 
an alienation and the service was stopped. On the question of the validity of sec- 
tion 44-B ofthe Madras Hindu Religious Endowments Act, 1927, the District Judge 
found it unnecessary to express any opinion ın view of his decision on the nature 
of the znam which he held to be personal and not liable to resumption, but the High 
‘Court considered the question and held the provision to be valid. In these appeals 
these three points were mainly argued, along with a claim of adverse possession which 
the Roman Catholic Mission had set up. We shall begin by considering the nature 
of the inam—first from the point of view, whether it comprised both the warams and 
then from the point of view whether it was a grant to the temple or a grant for an 
office to be remunerated by the use of land or a grant of land burdened with service. 
We shall next consider the arguments on the basis of which section 44-B 1s said to be 
«ultra vires and void. Lastly, we shall consider the question of adverse possession. 
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As there is no document recording the grant of zm and its conditions, one has 
to turn to a number of documents from which the High Court and the Court 
below have drawn opposite conclusions regarding what was included in the znams. 
There is, of course, no dispute that the tam must have comprised the melwaram 
atleast. Thatit must have done in any event Thus the sole question 1s whether 
it comprised the kud:waram also. In reaching the conclusion that both warams 
were included, the District Judge took into consideration certified copies of certain 
leases from the record ofan old case O S No. 124 of 1944 of the Court of Subordinate 
Judge, Madurai. These documents are Exhibits B-4, 5, 6 and A-68, and 69 and 77. 
Exhibit B-4 1s a karalnama (agreement) executed for the fasi; years 1348 and 1349 
by which the lessees undertook to hand over 1/3 share of the produce as melwaram and 
to retain 2/3 share as kudiaram from the landsleased out of Keelapappapathu.Exhibit 
B-5 is another lease for cultivating the whole of Keelapappapathu nanja (wet) lands. 
Exhibit B-6 1s a mückolika in respect of nanja landsin Keelapappapathu by which 
lessee undertook to pay half produce as melwaram and to retain the other half 
as kudusaram These documents undoubtedly would have thrown light upon the 
matter but they were not admıssıble because they were only copies. The originals 
were not produced at any time nor was any foundation laid for the establishment of 
the right to give secondary evidence. The High Court rejected them and it was 
plainly right in so deciding. If we leave these documents out of consideration, 
the other documents do not show that the znam comprised the kud:waram also. 
Exhibit A-3 1s an extract from the village account of Managiri village, Mandakulam 
Taluk relating to ənam. It is for the years 1802-1803. Ihe lands are sufficiently 
identified with the suit lands by the area. The lands were described as stalathar 
iam poruppa manyam, conducted for Meenakshi Sundareshwaral temple. The 
poruppu being a low or quit rent according to the 5th Report, p. 765 we get an indi- 
cation as to what the znam comprise. ‘The account shows that from the total assess- 
ment of 96 Pons-o-fanoms and 15 thuddus, the poruppu was only 19 Pons 2 
fanoms and 3 thuddus. Again in Exhibit A-5, which 1s an extract of the snam 
Account of Manıgırı village of 1217 fasi: 1.e., five years later, the heading was Inam 
Enquiry mtauje (village) Manıgıri Now the word Mauje is used in respect of 
villages 1n which there are cultivators owning cultivable lands. 'Ihis has been so 
held for a long time. See Venkata Sastrulu v. Suharamadu!, per Sadasiva Iyer, J. 
and Seethayya v. Somayajulu®, In the remarks column, the poruppu amount payable 
is stated and ıt almost corresponds to the poruppu earlier mentioned, and there 1s a 
further mention of the service of the temple. ‘The pattas Exhibits A-6 to A-8 of the 
years 1856, 1857 and 1860 also speak of sourandayam mambam poruppu which 1s revenue 
payable in money at a concession, ‘The anamdars did not themselves claim 1n the 
Inam enquiry anything more than the melwaram rights and in Exhibits A-10 and A-11, 
which are the mam statements (1862) and the Inam Fair Register, dated 25th 
September, 1863, the stalathar poruppu manibam 1s again mentioned and the Inam 
were registered in the names of Bhattars as the sthamks of the temple. 


The only document in which a contrary not was struck was the oth: deed 
(mortgage), Exhibit A-64 of 1876 by which Muthu Meenakshi had mortgaged 
her melwaram interest ın half of the nam for 20 years in favour of Krishnaswamy 
Chettiar, Muthu Meenakshiammal was the wife of Vikramapandia Battar the 
sthaneekam of the Devasthanam. This concerned both Melapappapathu and 
iKeelappapapathu and the mortgagee undertook to pay the poruppu In describing 
the property it was stated that the melwaram and kudiwaram rights were in the mort- 
gagee’s possession, This probably represented the true state of affairs because 
Krishnaswamy Chettiar was slowly acquiring through the years the lands as 
well as the znam A simular statement was made by Krishnaswamy Chettiar in 
Exhibit A-42 but it does not advance the case further. Iris obvious that Krishna- 
swamy Chettiar had already acquired not only the melwaram but also the kudiwaram. 
Neither document really showed that the znam comprised the kudiwaram as well. 
p — Ha — a ————M—————————— 


1. IL R. (1912) 38 Mad 891 26 ML JF. 2 IL.R (1929) 52 Mad 453 at 463 56 
585 MLJ 730 AIR 1929 PC 115(PC) 
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There ıs no other evidence of the inclusion of kud:waram in the snam and the dealings. 
were with melwaram which alone the znamdars claimed at the Inam Enquiry. 


Although the matter has been discussed carefully by the H gh Court, we have 
re-examined the material and set down here what we consider to be adequate 
reasons for holding that there 1s no proof that the kud:waram was the subject of the 
inam Aİ admissible matter points to the conclusion that the melwaram alone was. 
the subject of the grant. The appellant ın Civil Appeal No 69 of 1965 took us. 
through the two judgments and pressed upon us the view of the trial judge. We 
have considered the two views and are of opinion that the High Court has reached 
the rght conclusion on the admissible evidence on record. Civil Appeal No. 69: 
of 1965 must thus fail and this finding by us will be read 1n the other appeal also. 


We shall now consider whether the znam was a personal inam or for the service 
of the Devasthanam. The High Court has relied upon a decision of the Madras 
High Court in Rasa Kendan v. Janakt Ammall, inams are of various kinds. They 
are classified on the basis of concussion in land revenue, that 1s to say, whether the 
whole of the land revenue 1s remitted or" a part, or whether the land is held subject 
to a payment of money. Where the whole of the land revenue is remitted the 
inam 1$ known by names such as Sarva inam, Sarva manyam, Sarva dumbala or darobust 
inam. When the right to the soil 1s not included in the znam it is known according 
to the share which was free such as Ardha manyam (half), chaturbhagam 1/4, etc. The 
third kind of znam comprised payment of a quit rent called the poruppu. The question 
is whether this :2am in which only a poruppu was payable comprised the right 
to the soil. In Venkata Sasirulu v Sitaramadu® it was held by the Privy Council that 
there was no presumption ın law that an znam grant, even if made to a Brahmin, 
did not include the kudiwaram We have borne this observation in mind but we 
hold that the evidence 1n this case points to the fact that the znam comprised only 
the melwaram. It was thus aninam where the land was held subject to payment of 
an amount as quit rent. It was granted to the archakas and was recorded 1n their 
name. That they alenated the lands is without any doubt and the question is 
whether the znam could be resumed or not Section 44-B inserted by the Madras 
Hindu Religious Endowment (Amendment) Act, 1934 (Madras Act XI of 1934) 
in the parent Act II of 1927 and further amended by the Amendment Act X of 
1946 reads : 

““ 44-B. (1) Any exchange, gift, sale or mortgage, and any lease for a term exceeding five years, 
of the whole or any portion of any inam granted for the support or maintenance of a math or temple 
or for the performance of a charity or service connected therewith and made, confirmed or recognised: 
by the British Government, shall be null and void. 

Explanatton.— * * * 


(2) (a) The Collector may, on his own motion, or in the application of the trustee of the 
math of te nəz or of. the Assistant Gon missioner or of the Board or of any person having interest m 
the math or temple who has obtained the consent of such trustee, Assistant Commissioner or 
Board by order resume the whole or any part of any such 1nam, on one or more of the following 
grounds, namely .— 

(1) that the holder of such inam or part has made an exchange, gift, sale or mortgage of 
the Same or any portion thereof or has granted a lease of the same or any portion thereof for a 
term exceeding five years, or, 

(11) that the holder of such inam or part has failed to perform or make the necessary arrange- 
ments for performing in accordance with the custom or usage of such math or temple, the charity 
or Service for performing which the inam had been made,c onfirmed or recognized by the Biitish 
Government, or any part of the said charity or service, as the case may be, or 

(111) that the math or temple has ceased to exist or the charity or service in question has. 
in any way become impossible of performance. 

When passing an order under this clause, the Collector shall determine whether such mam, 
or the inam comprising such part, as the case may be, is a grant of both melvaram and the Kudi- 
varam, or only of the melvaram. 

* * * * * 
* * * * * 
————xx—o—ı—n—n.ohıQxxıU xı — sxua——xxıxıvqı—nb0vmemnuınx—xnx4xııxxxx—x—Ğ—axaxusuuuu——ııx—ınxaxıınbx—xıyasıxuul", 
1. (1950) 2 MLJ 177 ILR (1951) 2 IL.R. (1912) 38 Mad. 891 : 26 M.L J. 
Mad 342 A.IR. 1951 Mad 333 585 
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) Where any inam or part of an inam 1s resumed under this section, the Collector or the 
District Collector, as the case may be, shall by order, re-grant such inam or part— 


(1) as an endowment to the math or temple concerned, or 


* * * ik * 
* * x * * 
* * * * x* » 


Sub-section (1) of section 44-B was the subject of interpretation in P y. 
Bheemsena Rao v. Swigiri. Peddayella Redd: and others1. The question then was whether 
section 44-B (1) covered a grant of land burdened with service as against a grant 
for an office to be remunerated by the use of land but resumable when the serv.ce 
was not performed. In dealing with these two distinct aspects of an inam grant, 
Gajendragadkar, J. (as he then was) and Wanchoo, J., point out that the former 
is not a case of a service grant proper and such a grant can only be resumed if 
«conditions of the grant contemplate a resumption when the service is not performed. 
"The other 1s a proper service «nam and unless service 1s p rformed resumption is 
inevitable They also point out that prior to the enactment of section 44-B the 
inams were governed by the Board's Standing Orders: rule 54. That laid a duty 
on Revenue Officers to see that tnams confirmed by the Inam Commissioner as being 
for the service of some religious or charitable. institution. were not enjoyed without 
the performance of service. Grants were liable to be resumed when the whole or 
part of the land granted had been alienated or lost. Provision was, however, made 
to deal with such cases in two ways. Either there was resumption or the grantee 
was left in possession and the full assessment being 1mposed on him, the difference 
was made available to the particulac charity or institution for the service of which 
the grant was made. Therefore, ın the case of personal igams burdened with service, 
when the service was not being performed, whether there was an alienation or not, 
the full assessment bemg demanded, the personal portion was left to the grantee 
but the concessional portion was given to the charity concerned. 


After the enactment of section 44-B the Boards Standing Orders, Rule 54 was 
amended and 2nams for religious and charitable purposes were classified 


(1) ?nams granted for the performance of a charity or service connected with 
a Hindu math or temple; and 


(1) :mams not falling under class (1). 


"The first of the two kinds were governed by the provisions of the Madras Hindu 
Religious Endowments Act and thesecond by the Board's Standing Orders, Rule 54, 
Taking this history into account it 1s pointed out that section 44-B (1), m spite of 
the width of its language 1s only open to a restricted interpretation and includes in 
resumable znams those in which the whole of the income or a very great part 1s 
required for the service and not large personal znams with a small or sl -ght service, 
On the other hand grant of land made to an office-holder to remunerate him for 
service 1s always resumable if he ceases to hold office or to perform serv.ce. 


The rval contentions in this case may now be considered The Roman 
Catholic M ssion submits that these are personal inams and they do not come within 


section 44-B ‘This submission was accepted by the District Judge According 
to him, the :nam was made to the ancestor of the persons named in the Inam Fair 
Register, subject to the ob''gation to perform service in the temple. The inam 


is thus held not to be attached to any office, archaka or other, nor 1s the income 
remun ration for that office. It is urged that such an imam is alienable, and if the 
service continues, the alienee cannot be disturbed and can enjoy the inam. The 
H gh Court accepted the contention of the Devasthanam that the imam was granted 
for the office of the archakas and for service as such. In other words the tnam 18 
said to be attached to the office and thus incapable of alienation and if alienated 
liable to resumption. 
eee 
I. (1961) 2 S.C J 671 (1961) 2 ML]. 1S.C.R.339.A LR. 1961 S C. 1350. 
(S.C.) 190 . (1961) 2 An.W R (S.C ) 190 : (1962) 
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In deciding which it rs, certain documents, throw a flood of hght. In Exhibit 
A-3 to which we have already referred, this nam is called devadayam inam and again 
as stalathar nam poruppu manyam ‘ conducted for Meenakshi Sundareshwaral Temple, 
thastıc devasthanam’ ‘The «inam is entered in the name of Bhattars. The word 
devadayam ordinarily is used in revenue records to describe lands attached to a 
temple and m the dictionaries the meaning 1s ‘lands or allowances for the support of a 
temple? The expression sthalathar poruppu manyam or shortly sthala manyam means 
land held at a low or quit rent, The word foruppu also means quit rent. Thus 
this document shows that the Bhattars were granted these lands in imam for the 
performance of service of the temple but not granted as :am personal to the grantee. 
The High Court rightly pointed out that the description in the same document 
“Shanmugasundra Bhattar Mritunjaya Bhattar imam’ was merely a description 
of the inam with reference to the znamdars, but could not in the circumstances mean 
that the eam was their personal znam. 


Further Exhibit A-11, the Inam Fair Register of 1863, does not mention the 
name of the original grantee which it would have if the grant was personal. The 
names of the two Bhattars are entered but as sihamkams of Pagoda Meenakshi 
Sundareshwaral and the enam 1s described as Devadayam for the archakal service, 
that 1s to say, of puja parichakaram in the temple and itis stated that the Inam Commis- 
sioner confirmed the znam 

Now in a series of cases, the Inam Enquiry has been held by the Judicial 
Committee to be a landmark. In Arunachellam Chetti and others v. Venkatachalapathi 
Guruswamigal', the utmost importance was attached to the Inam Fair Register, 
the preparation of which was described as a great act of State. In Narayan Bhag- 
waniran Gosan Balajwale v Gopal Vinayak Gosam, this Court held, accepting the find- 
ing of the Inam Commission in the absence of other evidence, that the grant was 
to a Devasthan and constituted a Devasthan Inam. 


Mr Ramachandra Aiyer attempted to prove to us that the expression * act of 
state ” 1n the Privy Council judgment was a misuse of the term and cited some cases 
where the act of state has been discussed. We do not find it necessary to refer to 
them. The term act of state does not always mean a sovereign act against an alien 
which is neither grounded in law nor does it pretend to be so ‘The term means 
more than that because 1t has many meanings. İn the Siziz of Saurashira v. Memon 
Han Ismail Han8, other meanings of this term are given. Here it indicates an act 
in respect of which there was an official declaration. The Inam Fair Register 
incorporated an official declaration which was the result of detailed imnquiries, 
All evidence collected in respect of each nam was carefully sifted and considered 
before any conclusion was reached or declared. In the absence of positive and 
proper evidence to the contrary such declaration must possess supreme importance. 

Tt 1s significant that the Roman Catholic Mission in the plaint as rt was originally 
filed had said that the office of the archaka was renumerated by the income of lands 
in dispute and by the income from other sources. However, when the decision in 
sub nom. P.V. Bheemsena Rao v. Yella Reddi^, of the High Court of Madras was reported, 
it pleaded by an amendment that the inam was a personal inam. As the High Court 
in the judgment under appeal points out, there was litigation between the Bhattars 
and the Roman Catholic Mission and the evidence we have discussed, must have 
been known to the Mission when the original plamt was filed. "The fact that their 
plea was that this was an inam for remunerating the office of the archakas represented 
a true reading of these documents. The Inam Fair Register speaks of the tnum 
as Devadayam and reads rt as permanent. Ifthe inam was to a Brahmin personally 
it would have been shown as “ Brahmadayam ” and ““ hereditory. " 

Finally in. Exhibit A-10, which is. a statement of Muthumeenakshiammal whc 
was in enjoyment of the inam 1n 1863, it is stated: 
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““ Particulars as to how the inam was obtained and the abstract of the deeds. 
(7) 
Nanjakani 39 
During the time of our 
predecessors the said 


Manıbam was allotted by the previous Government for sthalathar mam of Meenakshi Sunda- 
reswaral and just as our predecessors enjoyed, we also 1n the aforesaid manibam, I Muthu Meenakshi 
Ammal halfshare, I Ponnammal 1/4th share, we Kalyana Battar and Chinna Subba Battar 1/8th 
Share and we Villu Battar alias Shunmuga Sundara Battar 1/8th share, we are m enjoyment of the 
aforeSaid Maniba lands ın the aforesaid manner and we are paying the poruppu manyam due in 
respect thereof as per our proportionate share and we are also remaining in enjoyment of the said 
manıbams as our predecessors enjoyed. We are doing archakam (pooja) and cooking in the afore- 
said temple "' 


This clearly shows that the zxam was always considered as remuneration for archaka 
service of the temple and on its alienation it 1s lable to resumption under section 
44-B. Even before the incorporation of section 44-B such an «am could have been 
resumed by Government, under Standing Order of the Board of Revenue Rule 
94 (1) (see Azyaneyalı v. Sr, Venugopala Rice Mull Ltd.?) Mr. Ramchandra Aiyer even 
attempted to question the correctness of this case, which has been followed 
consistently. "The finding of the learned District Judge, Madurai that this was 


a personal enam to an individual was erioneous and the High Court was right in 
reversing it, 


Mr. Ramachandra Aiyer next contends that section 44-B was void when the 
Legislature purported to enact it, and, therefore, no action could be taken under 
it ‘This argument 1s many faceted and often ıt 1s obscure Shortly stated, the 
argument is this. The :nam was confirmed on 25th September, 1863, under title 
deed 1354 by the İnam Commissioner. The alienations of the rights, whatever 
they be, were before that date Prior tothe Tam Commission there was no prohi- 
bition and the confirmation could not affect prior alienations As the inam deeds 
were validated by an Act of the British Parliament (32 and 33 Vict. c. 29) the 
right to forfeit the znam concession or to resume it could be exercised by the Crown 
only as the znam became a contract between the Secretary of State for India and the 
inam holder Section 44-B 1s said to be void because it conflicts with this position 
and enabled the Revenue Officers to order resumption. The resumption or forfeiture 
itself was said to be ineffective without the order either of the Governor-General or 
Governor ın exercise of his indiv dual judgment and also because the right to resume 
the spam was said to be extinguished by prescription. The resumption was charac- 
terised as a forfeiture and was said to be void under section 299 of the Government 
of India Act, 1935 and Articles 31 and 296 of the Constitution. Madras Hindu Reli- 
gious and Charitable Endowments Act (XIX of 1951) which by section 35, re-enacts 
section 44-B was further said to be void as, it was said, it seeks to protect only Hindu 
religious institutions and not those belonging to other religions. The power of the 
Provincial Legislature to enact section 44-B 1n 1934 or 1946 was also challenged under 
the Government of India Act and the Government of India Act, 1935, respectively, 


The District Judge did not consider any of these arguments except the last, 
because he decided the issue of resumption agamst the Devasthanam and the State 
Government, The District Judge decided that the section was validly enacted by the 
Provincial Legislature. The District Judge, however, mentioned in the judgment all 
the arguments which were raised before him and they were the arguments which 
we have set down above. However, in the High Court most of these arguments 
do not appear to have been advanced because the High Court judgment 1s silent 
about them. We intimated Mr. Ramachandra Ayer that we would not allow 
any argument to be advanced which the High Court was not invited to consider. 
In the High Court the validity of section 44-B of the Madias Act and section 35 of 
the Act of 1951 was considered from the point of view of the powers of the Provin- 
cial Legislature when the former was enacted and from the angle of the Constitu- 
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tion in respect of both. We shall consider these arguments mainly from the same two 
Stand points 


The powers of the Provixcial Legislatures under the Government of India Act 
were determined under the Devolution Rules made by the Governor-General in 
Council under sections 45-A and 129-A of the Government of India Act. By these 
rules a classification of subjects was made for the purpose of distinguishing the func- 
tons of the local Governments and local Legislatures of Governors’ provi: ces from 
the functions of the Governor-General ın Council and the Indian Legislature. The 
Devolution Rules set out in two lists the subjects so classified and any matter in 
the list of provincial subjectsset out in Part II of Schedule I was excluded from any 
Central subject. Under rule 4 of these rules, 1f any doubt arose as to whether a 
particular matter did or did not relate to a provir-cial subject, the Governor General 
in Council was to decide whether the matter did or did not so relate and his decision 
was final 


At this distance of time, it 1s somewhat inept for a Court, without a proper inquiry, 
to decide whether the powers of the Provincial Legislature did or did not extend to the 
making of section 44-B For aught we know, this identical question might have been 
raised and the decision of the Governor-General im. Council obtained. That would 
be end of the matter. Noone seems to have challenged the section although 
numerous znams were resumed under that section. However, considering the matter 
in principle we do not feel any doubt about the competence of the Provincial Legisla- 
ture As the Distr ct Judge ard he High Court have mg tly pointed out, the powers 
of the Provincial Legislatures extended over land tenures, land revenue administration 
and religious and charitable endowments A concatenation of these several powers 
must obviously furnish adequate scope for undertaking the most comprehensive 
legislation on the subject of znams in general and. ?nams connected with religious and 
charitable endowments in particular. Section 44-B was thus fully within the com- 
petence of the Provircial Legislature. 


The next question which was considered by the High Court was whether resum- 
ing and regranting the znam to a Hindu temple, offended, the Constitution. The 
H gh Court did not accept this submission. It 1s obvious that by the transfer of the 
inam the temple was deprived of a benefit and the transferee had not right to hold 
that benefit What was done was to restore to the temple what ıt had lost and 
this was not putting a denominational religious institution at an advantage. 


Once we hold that the Provincial Legislature had competence to enact the impugn- 
ed section, it would follow that the section would be sustained by section 292 of the 
Government of India Act, 1935. Indeed, the power of the Provincial Legislature 
under the Act of 1935 was no whit less than that of the Legislature which enacted the 
section. Any amendment of the section in 1946 would have clear authority even 
under the Act of 1935 And the same may be said of the Madras Hindu Religious 
and Charitable Endowments Act, 1951 ovzs-a-vzs the Constitution, 


The theory that contracts between the Secretary of State for India and the inam 
holders came into existence after the passing of 32 and 33 Vict c 29 and that this 
took the matter out of the powers conferred by the Devolution Rules upon the 
Provincial Legislatures, is equally fallacious What had really happened was this. 
In 1858, when the Government of the East India Company, which held the territories 
in trust from the Crown, came to an en, the British Parliament passed “ An Act for 
the better Government of India”. We are not concerned with its provisions A 
year later another Act was passed to amend the Act of 1858 It provided that any 
deep, contract or other instrument for the purpose of disposal of real estate in India, 
vested in Her Majesty under the Act of 1858 must be expressed to be executed as on 
behalf of the Secretary of State for India or by order of the Governor-General in 
Council or the Governor of Fort St George or of Bombay in Council. Although 
this statute was there, the title deeds which were issued by the Tam Commissioner 
were not expiessed to be executed by order of the Governor ın Council and purported 
to have been executed on behalf cf the Governor in Council instead of on behalf of 
the Secretary of State for India in Council. Ths created a doubt about the validity 
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of the title created under them. By the enactment of 32 and 33 Vict. c 29 the 
title deeds for inam lands were validated. They were to be read and to have the 
same effect as if they were executed by order of the Governor in Council and on 
behalf of the Secretary of State for India in Council. In this way the flaw ın the 
numerous grants was removed without having to reissue fresh title deeds. 


This legislation did not create a contract. It only validated the old title deeds 
and no more. ‘To read into the grants by which znams were created, a contract which 
was inviolable except by resumption by the Crown is to read into the Acts of British 
Parlament something which 1s not there. Like any other grant which is resumable 
on breach of 1ts conditions, these znams were resumable according to their terms and 
conditions. “There was nothing im the inam title-deeds or these statutes which 
inhibited the Provincial Legislature from enacting section 44-B under its undoubted 
powers or the Collector from resuming the inam on breach of its conditions under 
the power granted by the section. 


The other arguments on the subject of the validity of section 44-B need not detain 
us. They proceed on obliteratmg the difference between resumption of an mam 
for breach of its terms and forfeiture which is a land of punishment annexed by law 
to some illegal act or negligence, m the owner or possessor of land. We are not 
here concerned with forfeiture but with the resumption of a concession granted by 
Government, which 1s occasioned by the alienation of the concession to a stranger. 
Any argument based on forfeiture 1s entirely out of place. Similarly, the arguments 
based on bona vacantia or deprivation of property sufficiently indicated by the reliance 
of the articles of the Constitution mentioned earlier by us cannot help partly because 
they are irrelevant and mainly because no such arguments appear to have been 
advanced in the High Court. We accordingly reject the contention that section 
44-B or the resumption under ıt were invalid. : 


There remains only the question of adverse possession. In Boddupalh Jaganna- 
dham and another v. Secretary of State}, it was held that there 1s no period of limitation 
prescribed by any law within which! alone Government should exercise its prerogative 
of imposing assessment on land hable to be assessed with public revenue. This 
case was followed in Subramaniam Chettiar v. Secretary of State®, As the resumption 
was of the melwaram only these rulings apply. Mr. Ramachandra Aryer admitted 
that he had no authority to the contrary. This point has no force. This appeal (Civil 
Appeal No. 389 of 1964) must also* fail 


The two appeals will accordingly be dismissed with costs. There will be a right 
to set off the costs. 


V.K. —— Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction) 

PRESENT:—P. B  GaAJENDRAGADKAR, Chief Juste, K. N WANCHOO, 
M. HipAYATULLAM, V RAMASWAMI AND P. SATYANARAYANA Ragu, JJ. 
Saravanabhavan and Govindaswamy -- Appellants* 

0 

State of Madras .. Respondent. 

Constitution of İndia (1950), Article 136—Griminal appeal by Special Leave—Interference with decision of 
lower Courts-—Principles observed for exercise of jurisdiction 

Per Hidayatulla, 7 (on bebalf of majority) —In a criminal appeal by Special Leave the Supreme 
Court will not reassess the evidence at large, particularly when it has been concurrently accepted by 
the High Court and the Court or Courts below. The Supreme Court does not form a fresh opinion as 


to the innocence or the guilt of the accused İt accepts the appraisal of the evidence in the High Court 
and the Courtsbelow Therefore, before the Supreme Court interferes something more must be shown 


1. ILR. (1903) 27 Mad. 16. . 2 (1916) 23 ML 392. 
*Crl.A No 129 of 1965 16th December, 1965. 
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such as that there has been im the trial a violation of the principles of natural justice or a deprivation of 
the rights of the accused or a musreading of vital evidence or an Improper reception or rejection of 
evidence, which if discarded or received would leave the conviction unsupportable, or that the Court 
or Courts have committed an error of law or of the forms of legal process or procedure by which 
justice itself has failed In the instant case, there is no such infirmity in accepting the approver's 
evidence , the High Court and the Sessions Judge were fully alive to the law of approver evidence 
and acted accordingly “The appeal has to be dismissed. 

Per V”anchoo and Ramaswami, 77 —In the instant case the High Court does not seem to have 
addressed itself first to the question whether the evidence of the approver 1s credible in itself and. 
can be relied upon. For that purpose the approver's evidence has to be scrutimsed as a whole 
along with other evidence and this the High Court does not seem to have done ‘The story of the 
approver appears to us to be incredible ın itselfand there is hardly any evidence to connect the 
approver with the crime, besides of course his own statement. The appeal must be allowed and the 
conviction set aside. 


Appeal by Special Leave from the Judgment and Order dated the10th February? 
1965 of the Madras High Court in Criminal Appeals Nos. 699 and 701 of 1962 and. 
Referred Trial No. 96 of 1964. 


S. Mohan Kumaramangalam, Senior Advocate, (G. D. Gupia and S Balakrishnan, 
Advocates) and (M .K. Ramamurilu, R. R. Garg, 8. C. Agarwal and D. P. Singh 
Advocates of M/s. Ramamurtht SP” Co., with him), for Appellants. 


Sarjoo Prasad, Senior Advocate, (4 V. Rangam, Advocate, with him), for 
Respondent. 


The Court delivered the following Judgments: 


Hidayatullah, F. (on behalf of Gayendragadkar, C 7., himself and Satyanarayane 
Rau, 7 )—This is an appeal by Special Leave against the judgment of the High 
Court of Madras dated 10th February, 1965, 1n Criminal Appeals Nos 699 and 701 
of 1964. The appellants are two condemned prisoners under sentence of death 
passed on them by the Sessions Judge, Coimbatore and confirmed by the High Court. 
They have been convicted under sections 302/34 and 449 of the Indian Penal Code, 
on being found guilty of the murders of one Peramia Goundar, his concubine 
Swarnam and Swarnam's mother Meenakshi Ammal at Kullaipalayam on the 
night of llth January, 1964. 


The scene of the offence was the residential house of Peramia Goundar on 
the Dharmapuram-Kangeyam Road. Peramia Goundar was aged 65 years at the 
time of his death. He lost his wife 15 years ago after she had borne him four 
daughters All the daughters had been married and three were living at the time 
of Peramia’sdeath The daughter, who died earlier, was married to one Marimuthu 
Gounder and a daughter Govindammal was born of that union. Gövindammal 
was married to Saravanabhavan (accused 1). Peramia Goundar was the youngest 
of three brothers. They had separated and divided the properties between them, 
The eldest brother was Krishnaswami Goundar and next was Padathı Goundar. 
Krishnaswamr's son was one Govindaswamy who had three sons, the eldest being 
the appellant Saravanabhavan. Padathi Goundar has three sons and his youngest 
son 18 one Sennimalai Goundar. 


Peramia Goundar was a rich man and was in possession of lands and cash. 
Four or five years before his death, he kept Swarnam as his concubine. Swarnam 
was living in his house and had brought her mother Meenakshi Ammal to hive 
with her Swarnam had a brother, Balasubramamam (PW 20) Peramıa 
Goundar had taken a great interest in Balasubramaniam and had put him in the 
timber depot of his son-in-law Marimuthu to learn the trade and had given 
Marmmuthu a loan of Rs. 5,000. Peramıa Goundar had executed a will on 26th 
March, 1947 (Exhibit P-8) by which he had bequeathed his properties in favour 
of his three daughters and Sennimalaı Goundar He had gifted already 40 acres 
of land to Sennıimalaı Goundar, Peramia revoked the first will and executed another 
registered will Exhibit P-9 on 19th September, 1960. Under this will, the legatees 
were the three daughters, Swarnam, Saravanabhavan (appellant) and his wife 
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Govindammal. Peramua took back the lands he had given to Sennimalai Goundar 
and recovered the loan from Marimuthu. He then began arranging for a timber 
depot for Swarnam’s brother. Swarnam tried to arrange a marriage of her brother 
with Govindammal’s younger sister but could not bring it off as Saravanabhavan 
was against this marriage. After this, Swarnam induced Peramua to send away 
Saravanabhavan and his wife from his house Swarnam next arranged a match 
with the daughter of one Muthu Goundar but Saravanabhavan told Muthu Goundar 
that Balasubramaniam was a spend-thrift and came from a bad family This 
broke off the match and Muthu Goundar told Peramia what Saravanabhavan 
had told him. When this match was broken off, Peramia was angry and he began 
to say that he would revoke the will in which Saravanabhavan and Govindammal 
were legatees. "There 1s evidence to show that on the date of the occurrence Peramia. 
scolded Saravanabhavan and told him that he (Peramia) would revoke the will. 
He went to Dharampuram and told Balasubramaniam what had taken place between 
him and Saravanabhavan. Peramia’s statement was, of course, provable as a 
transaction resulting in his death. The same night, these three muders took place. 


On 12th January, 1964, Palamammal (P.W. 9) a domestic servant of Peramıa 
went to his residence as usual in the morning. She found the western door of the 
house bolted from inside and tapped on the door ; there was no answer. She then 
went to the northern door and found it ajar. Entering the house, she got the shock 
of her life when she discovered the three inmates butchered and lying 1n their blood. 
She ran away and informed Kangaya Goundar (P.W. 10) about it. The murder 
being thus discovered, the usual reports and other proceedings followed. The 
police arrested accused 1 (Saravanabhavan), accused 3 (Govindaswamy), accused 2 
(Krishnaswamy since acquitted) and P W 2 (Sukran alias Sankara Kudumbanna) 
one after the other and in that order. Saravanabhavan made a statement. of which 
the admissible portion 1s Exhibit P-24, in the presence of Dorarra?, Village Munsiff 
(P.VV. 21) and Velayudhan Nair, Sub-Inspector of Police (PW 23). He took 
the police to the house of Muthuswamy (P W. 6) and on statements made by 
Muthuswamy, ashes of cloth (M.O 19) were seized, which were stated by 
Muthuswamy to be the veshti and under-wear of Saravanabhavan burnt by the 
witness, Saravanabhavan took the police to his house from where he produced. 
M.Os. 9 and 19 which Muthusvamı stated were loaned to Saravanabhavan as 
Saravanabhavan's own clothes were stained with blood. 


Govindaswamy accused 3 also made a statement to the police (Exhibit 25) 
and offered to produce a veechanwal (M.O. 3) which was later dug out from a pit. 
It may be mentioned here that at the house of Peramia was found a chimney (M.O. 
5) which bore some finger prints and they were identified by Ramakrishnan, Finger- 
print Expert (P.W. 13) to be those of Govindaswamy. Govindaswamy was wearing 
at the time of his arrest an under-wear and vesthi which were seized under seizure 
memo. P. 26 from him. They were item 20 in the Chemical Examiner's Report and 
the aruval wasitem No. 21. The clothes were subsequently found to be stained with 
human blood but the blood on the aruval was disintegrated and the source could 
not be detected. 


As there was no eye-witness to the offence, pardon was tendered to Sukran 
(P.W. 2) and he was examined as an approver in the case. 'The High Court and 
the Sessions Judge accepted his testimony and found corroboration for it generally 
and in respect of each of the two convicted accused with whom we are concerned. 
The conviction and the sentence passed on each of the accused have thus been reached’ 
concurrently. In this appeal, we were invited to reverse the finding on the ground 
that the approver’s testimony was not per se credible and that there was neither 
general corroboration of his testimony nor corroboration 1n respect of either of the 
appellants. 


This 1s an appeal under Article 136 of the Constitution and we shall first state 
what this Court will ordinarily consider 1n such an appeal. Itis not to be forgotten 
that thus Court's ordinary appellate jurisdiction in criminal cases is to the extent: 
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laid down imm Article 134 of the Constitution. Some of the appeals in that article 
are available as of right and others he if a special certificate 1s granted by the High 
Court. This appeal belongs to neither class. It is not as of right and no special 
certificate has been granted by the High Court. There is m our jurisdiction no 
*' sacred right of appeal” as the French Canadian law assumes (See Mayor etc. of 
Montreal v. Brown and another), Once a decision 1s given by the High Court, that 
is final unless an appeal is allowed by Special Leave of this Court. No doubt this 
Court has granted Special Leave to the appellants but the question 1s one ofthe 
principles which this Court will ordinarily follow in such an appeal. It has been 
ruled m many cases before that this Court will not reassess the evidence at large, 
particularly when it has been concurrently accepted by the High Court and the 
Court or Courts below. In other words this Court does not form a fresh opinion 
as to the innocence or the guilt of the accused. It accepts the appraisal of the 
evidence in the High Court and the Courts or Court below. Therefore, before this 
Court interferes something more must be showed, such as: that there has been 1n the 
trial a violation of the principles of. natural justice or a depreciation of the rights 
of the accused ora musreading of vital evidence or an improper reception or rejection 
of evidence which, if discarded or received, would leave the conviction unsuppo: table 
or that the Court or Courtshave committed an error of law or of the forms of legal 
process or procedure by which justice itself has failed, We have, in approaching 
this case, borne these principles in mind. They are the principles for the exercise 
of jurisdiction m criminal cases, which this Court brmgs before itself by a grant 
of Special Leave. 


Mr. Mohan Kumaramangalam im dealing with the appeal attacks the evidence 

of the approver and we shall now deal briefly with his criticisms on the strength 
of which he seeks to get the evidence of the approver excluded from consideration. 
It is true that if he succeeds in this, the case agamst the two appellants must fail, 
‘because there 1s nothing 1n the rest of the evidence to connect them with the murder 
except the discoveries against them. Mr. Mohan Kumaramangalam contends that 
the approver 1s a disreputable person here, “ K.D.” (known desperado) and his 
evidence must not be received implicitly. This aspect of the case was considered 
by the Sessions Judge but not the High Court. As the Sessions Judge rightly 
remarked, only such a character would be used as ahired assassin but being an 
approver, his testimony in any event requires corroboration before it can be accepted. 
The antecedents of the approver do not really make him either better or worse. 
His evidence can only be accepted on its own merits and with sufficient corroboration, 
We have been taken through his evidence and we are satisfied that the High Court 
was right in believing it, and there is nothing to show that it can be excluded from 
consideration. A few points were made about his testimony and we will briefly 
advert to them although they have been considered already, either in the judgment 
under appeal or in the judgment of the Sessions Judge. The first is the discrepancy 
between his evidence and that of P.VV. 21—the Village Munsiff, on the subject of 
the lights in the house of Peramia. Theapprover in his deposition stated that elec- 
trical] light was burning in the room where the murders took place and he switched 
off the light. The Village Munsih stated 1n cross-examination that there was no 
electricity in the village Kullapalayam. Mr. Mohan Kumaramangalam contends 
that this demonstrates that the approver was imagining things and that he was in 
fact not present in the house or at the scene of murder. There is no doubt that this 
contradiction 15 there, although it is not quite clear whether the house was connected 
to electric energy or not. The learned Sessions Judge or the High Court could 

have easily cleared the doubt by taking some more evidence, and they have held 
that this was a mistake. We have considerable doubt in the matter. However, 

stray sentence in the deposition of the Village Munsifz, even 1f it contradicts the 
approver, does not necessarily lead to the conclusion that the approver was not pre- 

sent. The approver’s testumony has received corroboration at various points. 
The first and the foremost is the fact that he was arrested last of all and thus could 

not have put the police on a wrong scent. The police had already arrested the 
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three accused in the case and had obtained from them statements which led to certain 
discoveries. The approver in naming the accused was stating something, a part 
of which was already known to the police. It 1s contended in the alternative that 
the approver must have been coached to support the prosecution case This 
cannot be accepted, because the approver himself made statements which led to 
the discovery of blood-stained clothes and articles from places in which they were 
hidden in such manner that the hiding place could only be known to him and 
none else These discoveries connect the approver with the occurrence. Further 
his statement that accused 3 Govindaswamy had brought the chimney (M O. 5) 
after the light in the room was extinguished, 1s corroborated by the discovery of 
the finger-prints of Govindaswamy on the chimney İn his examination, Govinda- 
swamy did not deny that they were hus finger-prints and gave the explanation that 
he used to visit the place of Peramia and might have left his prints then on the 
chimney This explanation was rejected by the High Court and the Sessions Judge 
and we do not see any reason to accept ıt. It, therefore, follows that the approver 
was 1n a position to state a fact about Govindaswamy which was corroborated and 
makes the probability of his presence at the scene of occurrence, into a certainty. 


It is next contended that the approver had minimised his own part, that he 
was a hired assassin and should have played the leading role, but he says that he 
only struck one blow and that too ineffective. It 1s argued that he should not be 
believed. We accept that the approver slurred over his own share ın the affair as, 
in fact, most of the approvers do. Approvers do not want to mvolve themselves 
too deeply in the ofience even though they depose under the terms of a pardon. 
The question always 1s whether on the statements they would be held guilty or not. 
The approver admits his participation in the guilt sufficient for his conviction. 
It 1s obvious that his statement was not self-exculpatory. As his statement must 
be received with caution, the High Court and the Sessions Judge, being alive to 
the need of caution, looked for adequate corroboration before accepting his testi- 
mony. They have critically examined his evidence before holding that his version 
is ciedible "They committed no error either of law or of fact in accepting the testi- 
mony of the approver and 1n view of the principles to which we have already adverted 
earher, we do not feel called upon to reject the testimony of the approver. 


The evidence corroborating the presence of each of the two appellants is ample. 
In regard to Saravanabhavan, there 1s the evidence of motive which 1s strong and 
could not have been a concoction. The two wills executed by Peramia were produced 
in the case and were proved by PW. 11 the scribe. They clearly show that 
Saravanabhavan and his wife were to benefit under the second will. ‘There is 
ample proof that Peramia was greatly influenced by Swarnam and that he was. 
trying to set up her brother in business It 1s also amply proved that Swarnam’s 
brother Balasubramaniam was about to be married to Muthu Goundar’s daughter 
but the match was spoiled by Saravanabhavan. There is evidencé to show that 
Peramia took considerable offence and he threatened to revoke the will under 
which Saravanabhavan and his wife were beneficiaries. This establishes a very 
strong motive on the part of Saravanabhavan to do away with Peramia before the 
latter could revoke the will. Indeed, Mr. Mohan Kumaramangalam did not 
deny the existence of this motive Many murders, in the history of crime, have 
been committed by beneficiaries under wills who have so acted because of an 
apprehension that the will in question might be revoked This is just another case 
of that kind Saravanabhavan thus had a motive to commit the murder. Then 
there 1s the evidence of P W. 6 Muthuswamy whose veshti and under-wear Saravana- 
bhavan had borrowed so that he could get rid of his blood-stamed clothes. It.1s. 
contended that PW 6 must be regarded as an accomplice because he burnt the 
blood-stained veshti and upder-wear of Saravanabhavan and thus caused disappear- 
ance of the evidence of his guit ^ P.W. 6 was not an accomplice in the act of murder; 
at best, he can be described in, the words of English law as an accessory after the 
fact. He was, if he had a guilty intention, an ofrender or an abetter under section 201 
of the Indian Penal Code He was young and inexperienced being only 20 years. 
of age, Hıs act was probably an unthinking act, and he seemed not to realise the 


134 THE MADRAS LAW JOURNAL REPORTS—İSUPREME COURT). [1967 


gravity of 1t till his father scolded him for having done it. His statement that he 
burnt the clothes was corroborated by the discovery of ashes and charred pieces 
of cloth from the place of burning He also stated that Sarvanabhavan made 
an extra-judicial confession before him and _ his statement that he loaned the 
banian and veshti was true, because the veshti and banian were found from 
Saravanabhavan’s house. In view of the motive, the statements and the discovery 
of the two items of cloth and the statement of P.W. 6, the approver's testimony in 
respect of Saravanabhavan becomes acceptable. 


In respect of the other appellant, Govindaswamy, his presence is almost certified 
by the discovery of his admitted finger-prints upon the chimney in the house of 
Peramıa, and the discovery of the blood-stamed garments and aiwal. The 
evidence of the approver against him 1s corroborated. It 1s obvious that these two 
appellants were rightly convicted. 


Although we have reassessed the evidence in part, we may say that the Sessions 
Judge and the Hign Court were fully alive to the law relating to approver testimony. 
They first examined the approver’s statement to find whether it was per se credible 
or not "They concurrently found that the statement made by him, judged of in 
the light of probabilities and the corroborating evidence was credible. ‘They 
next looked for general corroboration, they found it from the various discoveries 
which he made himself and the discoveries made by others named by him. They 
next considered whether there was corroboration in respect of the participation 
in the guilt of the appellants named by him as his co-murderers They found this 
corroboration also ‘The evidence was scanned properly from these three points 
of view and on reading the evidence we find nothing on which we can say that there 
is any error of any of the kinds mentioned by us earlier which calls for interference. 
The appeal therefore fails and is dismissed 


Wanchoo, F. (on behalf of himself and Ramaswamt, j.).—We regret we are 
unable to agree. 


This is an appeal by Special Leave against the judgment of the Madras High 
Court It arises out of the murders of three persons, namely, Peramia Gounder, 
his concubine Swarnam and her mother Meenakshi on the night between 11th and 
12th January, 1964 at Kullaipalayam The murders were discovered at about 
7 A.M. on 12th January, 1964, when a maid-servant went as usual to the house of 
Peramia Goundar. She found the three persons lying dead inside the house with 
bleeding injuries She reported the matter to Kangaya Goundar, who went to 
the spot and saw the three dead bodies. Kangaya Goundar then reported what 
he had seen to the Village Munsif at 8 A.M. the same day. In this report Kangaya 
Goundar said that it was not known who had committed the murders 


The prosecution case 1s that Peramia Goundar was a well-to-do man. He 
had four daughters all of whom had been married His wife had died ten years 
before the incident. For the last four years he had been living with Swarnam who 
became his concubine. Swarnam’s mother Meenakshi also lived with her. Peramia 
Goundar had made a will in 1947 by which he devised his properties in favour of 
three of his daughters and a nephew Appellant Saravanabhavan (hereinafter 
referred to as Sarvan) was married to one of the grand-daughters of Peramia Goundar 
a few months before the incident After this marriage Sarvan and his wife lived 
for sometime with Peramia Goundar, though at the time when the incident took 
place they were living separately. The prosecution case is that Sarvan and his 
wife resented Peramia Goundar living with his concubine and this led to mis- 
understandings between them. It was also the prosecution case that on 11th 
January, 1964, there was a quarrel between Peramia Goundar and Sarvan. It 
may be mentioned that Peramia Goundar made another will in September, 1960 
in place of the earher will of 1947 and had left some property to Sarvan who was 
also the grandson of Peramia Goundar’s brother. It 1s said that when the quarrel 
took place on 11th January, 1964. Peramia Goundar threatened to change his will. 
Sarvan wanted to avert this change and that was the motive for the murders which 
took place the same night. 
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The main evidence ın this case consists of the statement of Sukran, vvho has 
turned approver. The story given by him was this. In order to do away with 
Peramia Goundar, Sarvan had hatched a conspiracy with Krishnaswami, who was 
one of the accused but has been acquitted by the High Court, to murder Peramia 
‘Goundar. In that connection three days before the incident, Sarvan and Krishna- 
swami met Sukran and asked for his help ın committing the murder and offered 
to give him Rs. 1,000 and six acres of land on lease. Govindaswamy appellant is 
also said to be a friend of Sarvan and joined the conspiracy. So the same night at 
about 9 PM GSukran met Sarvan, Krishnaswami and Govin.aswamy and they 
left for Kullaipalayam to commit the murder None of them had arms. After 
reaching Kullaipalayam, they could not find any sticks which they intended to 
use for committing the murders and so the plan was postponed and Sarvan said that 
"he would collect knives and sticks and they would commit the murder two or three 
days later Sarvan asked Sukran to bring a bwhuwa knife and a veechu-aruval 
when sent for and that he would also collect the necessary knives. Sukran was 
then sent for two or three days later through Thangana. He came on the night of 
the incident with a bwhuwa knife and a oeechu-aruval Sarvan also got two 
aruvals and they all came to Kullaipalayam accompanied by Thangana After 
reaching Kullaipalayam, Sarvan went to purchase cigarettes and brought some. 
He also went to the house of Karupanna Nadar and brought two koduvals (choppers) 
rom there. They then went to the house of Peramia Goundar Sarvan and Krishna- 
swami got over the wall of the house with the assistance of Sukran and Thangana 
and jumped inside and then opened the door At that stage Thangana ran away 
‘while Sukran, Sarvan, Krishnaswami and Govindaswamy went in and bolted 
the door from inside ‘This was at about I A.M. 


The story as to what happened inside the house is also given by Sukran. He 
‘said that an old woman, presumably Meenakshi, raised an alarm ‘Thereupon 
Sarvan and Krishnaswami ran to where Peramia Goundar was sleeping Sarvan 
struck on the neck of Peramia Gounder with the veechu-aruval and Peramia Goundar 
fell down from the cot Swarnam was also 1n the same room and raised an alarm 
Sukran approached her and struck her on the neck with the bwhuwa knife asking 
"her not to shout. Swarnam moved out of the way and the blow did not injure 
"her seriously She continued crymg on which Krishnaswami hit her with the 
koduval on the neck. She fell down and died. In the meantime Govindaswamy 
struck the old woman who was shouting a number of times with the koduval She 
also fell down and began to gasp for her hfe. At that stage they heard a sound 
as though somebody was tapping at the door from outside On hearing the sound 
of tapping, Sarvan switched off the electric light which had been burning when 
they had entered the house. As 1t became dark, Sukran picked up a torch which was 
‘lying on the cot and flashed it. There was also a kerosene bed room light burning 
in the acharam and Govindaswamy brought that light from there. Thereafter they 
opened the door towards the north side and ran away. 


Sukran then gave evidence as to what he had done after the incident was over. 
‘He said that in the morning ne found spots of blood on his shirt. So he burnt that 
shirt. He washed his dhoti and towel. There were spots of blood on them as 
-well. He buried the bwhuwa knife underground at a distance of half a furlong 
from his village. Next day he came to know that the police was bringing a dog to 
trace the culprits. So he went in hiding for seven or eight days. He was however 
arrested as he was about to board a bus to go to his sister's place. After his 
arrest he told the police the whole story and got the bichuwa knife recovered 
from the place where he had buried ıt. He also showed the place where he had 
burnt the shirt and from there some ashes and buttons were recovered. Later 
"he made a confession and was thereafter made an approver. 


This ın brief was the prosecution case It may be noticed that the mam evidence 
against the accused was the statement of the approver. Under section 133 of the 
Evidence Act, an accomplice 1s a competent witness against an accused person; and 
a conviction 1s not illegal merely because it proceeds upon the uncorroborated 
testimony of an accomplice. Even so, under section 114 of the Evidence Act it is 
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provided that a Court may presume that an accomplice 1s unworthy of credit, unless 
he is corroborated in material particulars. So ordinarily a Court seeks for corro- 
boration of the evidence of an approver before convicting an accused ön that evidence. 
Generally speaking this corroboration is of two kinds — Firstly, the Court has to 
satisfy itself that the statement of the approver 1s credible in itself and there 1s evidence 
other than the statement of the approver that the approver humself had taken part 
in the crime , secondly, after the Court 1s satisfied that the approver’s statement is 
credible and his part in the crime is corroborated by other evidence, the Court 
seeks corroboration of the approver’s evidence with respect to the part of other 
accused persons in the crime, and this evidence has to be of such a nature as to 
connect the other accused with the crime. 


This Court had occasion to consider the question of an approver’s evidence in 
Sarwan Singh v The State of Punjab. After pointing out that an approver was a com- 
petent witness but that his evidence requires corroboration in material particulars, 
this Court observed at page 959,— 

"But 1t must never be forgotten that before Court reaches the stage of considering the question of 

corroboration and 1ts adequacy or otherwise, the first initial and essential question to consider 1s whether 
even as an accomplice the approver 1s a reliable witness — If the answer to this question 1s against the 
approver then there 1s an end of the matter, and no question as to whether his evidence 1s corroborated 
or not falls to be considered İn other words, the appreciation of an approver’s evidence has to satisfy 
a double test Has evidence must show that he is a reliable witness and that 1s a test which is common 
toallwitnesses If this test 1s satisfied the second test which still remains to be applied is that the appro- 
ver’s evidence must receive sufficient corroboration This test 1s special to the cases of weak or tainted 
evidence like that of the approver ” 
This is not to say that the evidence of an approver has to be dealt with in two water- 
tight compartments , ıt must be considered as a whole along with other evidence. 
Even so, the Court has to consider whether the approver’s evidence is credible in 
itself and in doing so 1t may refer to such corroborative pieces of evidence as may 
be available But there may be cases where the evidence of the approver is so 
thoroughly discrepant and so inherently incredible that the Court might consider him 
wholly unreliable: (See Major E. G. Barsay v The State of Bombay)? Bearing these 
principles in mind we proceed to consider how the Sessions Judge and the High 
Court have dealt with the evidence of the approver. 


The Sessions Judge was not prepared to act on the uncorroborated testimony 
of the approver and therefore looked for corroboration of his evidence connecting 
him with the crime as well as connecting the other accused persons with the crime. 
The corroboration on which the Sessions Judge relied related to the motive of Sarvan 
appellant to kill Peramia Goundar, the evidence of Thangana, the evidence of Karup- 
panna Nadar from whom Sarvan was said to have brought two koduvals that night, 
the evidence of Karuppanna Goundar with respect to the purchase of packet of 
cigarettes from him by Sarvan, the evidene of Muthuswamy Goundar (P.W. 6) to 
whom Sarvan 1s said to have gone soon after the incident, the discovery of the thumb- 
impression of Govindaswamy on the chimney of the bedroom lamp in the house of 
Peramıa Goundar and the recovery of blood-stained clothes from his person and of an 
aruval at his instance which had blood-stains. The Sessions Judge accepted the 
story of Sukran and basing himself on this corroboration convicted Sarvan, Krishna- 
swami and Gonvidaswamy 


The High Court scrutinised the evidence in order to satisfy 1tself whether there 
was corroboration of the evidence of the approver. It first looked into the evidence 
as to motive of Sarvan. There were four witnesses in this connection, namely, 
Karuppanna Gounder (P.W 1), Kangaya Gounder (P.W 10), Nachimuthu Goundar 
(P.W 12) and Balasubramaniam (P W 20). Karuppanna Gounder was produced 
to prove that on the morning of 11th January, 1964, Peramia Gounder had abused 
Sarvan and had threatened to change his will But m Court he did not give this 
evidence and was treated as hostile Further the High Court was apparently 
To——————————————————————— 
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not impressed by the evidence ofthe other three witnesses, for it pointed out that there- 
was evidence to show that Sarvan and his wife left Peramia Gounder's house not 
because of any quarrel but because of the custom prevalent in the community accord- 
ing to which a newly married couple 1s kept 1n the bride's house for some tíme and 


the relatives of Peramia Gounder would naturally be dissatisfied with him for keep- 
ing a concubme Finally the conclusion of the High Court was that it was not 
prepared to dissent from the conclusion of the Sessions Judge that Sarvan had some 
motive against Peramia Gounder. 


As to the other evidence with respect to corroboration, the High Court did not 
accept the evidence of Thangana. The evidence of Sukran was that Thangana. 
had come upto the house of Peramia Gounder and helped Sarvan and Krishnaswami 
in Jumping over the wall and then he had disappeared — Thangana said that he 
had gone upto the house with these people out of fear and then had run away when 
Sarvan had jumped into the house. 50 the corroboration available from Thangana 


with the evidence relating to the purchase of cigarettes by Sarvan and the bringing 
of koduvals at about midnight. The High Court did not rely on the evidence of” 
Ramaswamy Gounder (P-W. 7) and Karuppanna Gounder (P.W. 8). Therefore 
the corroboration arising out of the evidence of Ramaswamy and Karuppanna 


The High Court however accepted the evidence of Muthuswamy (P.W 6) as 
to the visit of Sarvan to him soon after the incident and that was practically the sole 
corroboration of the evidence of the approver with respect to Sarvan besides of” 
course the general motive to which we have already referred As to Govindaswamy 
the High Court relied on the fact that his thumb impression was found on the chumney 
of the lamp 1n the house of Peramia Gounder and also on the recovery of blood 
stained clothes from his person at the time of his arrest and the discovery ofthe aruval 
at his instance. As for the third accused Krshnaswami the High Court found 
that there was no corroboration worth the name against him and therefore 
ordered his acqutttal. 


Though therefore the High Court did not accept a large part of the evidence 
asto corroboration on which the Sessions Judge had relied, 1t came to the conclusion. 
that the approver's evidence was corroborated in material particulars with respect 
to the two appellants and to that extent the findings of the Sessions Judge and the 
High Court are concurrent. Ordinarily, this Court does not go into the evidence 
when dealing with appeals under Article 136 of the Constitution particularly where 
there are concurrent findings This does not mean that this Court will in no case 
interfere with a concurrent finding of fact in a criminal appeal, ıt only means that 
this Court will not so interfere in the absence ofspecial circumstances. One such 
circumstance 1s where there is an error of law vitiating the finding as, for example, 
where the conviction is based on the testimony of an accomplice without first 
considering the question whether the accomplice is a reliable witness, Another 
circumstance 1s where the conclusion reached by the Courts below 1s so patently 
opposed to well established principles of judicial approach, that 1t can be characteris- 
ed as wholly unjustified or perverse : (see Sawaran Singh’s case), 


In the present case the High Court does not seem to have addressed itself first 
to the question whether the evidence of the approver is credible mn itself and can. 
be relied upon. For that purpose, the approver's evidence 1s to be scrutinised as a. 
whole along with other evidence and this the High Court does not seem to have done. 
It is true that the High Court has said that the evidence of the approver can be safely 
accepted and that his presence at the spot is corroborated by certaın circumstances. 
But the High Court does not seem to have considered the evidence of the approver 
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as a whole taking into account the infirmities which the High Court has also found 
in some part of his evidence. We have therefore come to the conclusion that this is a 
case where we must scrutmusc the evidence of the approver ourselves to find out 
whether his evidence is credible in itself and he can be said to be a rehable witness. 


The story of the approver appears to us to be incredible in itself and there is 
hardly any evidence to connect the approver with tne crime, besides of course his 
own statement. This conclusion 18 enforced by the fact that the High Court itself 
thas not accepted the major part of the evidence given to corroborate the approver's 
story. To begin with, we may refer to the statement of the approver that three 
days before 11th January, the had gone with Sarvan and others to commit the 
murder. But we are told that though these people went to commit a planned murder 
they did not take any weapon with which to commit the murder. The approver 
stated that on that occasion they had to come back because they could not get any 
weapon with which to commit the murder Such a story in connection with a planned 
murder appears to us to be inherently incredible. It is urged that it was not 
necessary for the approver to introduce this story if it was not true. We are not 
impressed with this. It may be that the approver said this to bring himself into the 
picture before the actual date of the murder ié¢., 11th January. Further as to what 
‘happened on the night of 11th January, itself we find ıt incredible that Sarvan 
should have gone to Ramaswamy Gounder and Karuppanna Gounder to purchase 
cigarettes and to bring koduvals and thus proclaim their presence near the house of 
Peramia Gounder at about the time when the murders were committed The High 
Court nas disbelieved the evidence of Ramaswamy Gounder and Karuppanna 
Gounder but has failed to notice that the result of this disbelief makes the story of 
the approver completely incredible Further the High Court has disbelieved the 
part played by Thangana and that again shows that the story of the approver with 
respect to him 1s also false Then there 1s the circumstance deposed to by the appro- 
ver that there was electric ght in the house of Peramia Gounder which was switched 
off when somebody knocked at the door from outside. The High Court has held 
that the statement of the approver that there was electric light 1n the house of Peramia 
Gounder was false But the High Court failed to notice that 1f that statement was 
false ıt shows that the whole story given by the approver 1s incredible It 1s impos- 
sible to believe that 1f the approver had really gone to take part in the crime and 
there wasno electric light m the house, he could say that there was electric light, which 
vas switched of: when somebody knocked at the door from outside. Here again 
though the High Court nolds that the story of the approver as to electric ight being 
in the house 1s false, 1t has not drawn the obvious conclusion following from this 
falsehood, namely, that such a falsehood could not have been spoken 1f the approver 
had really gone into the house and taken part in the crime. Further the prosecution 
case is that the murders were discovered mn the morning at 7 A.M. when the maid- 
servant went to the house of Peramia Gounder as usual ; but tne evidence of the 
approver is that in the night while these people were still in the house, somebody 
‘knocked from outside and that alaram had been raised both by Swarnam as well as 
her mother Meenakshi. Now if it ıs true that somebody had knocked at the door 
in the night while the murders were being committed, it 1s impossible to believe that 
that person should not have investigated further, when according to the approver the 
electric lignt was switched off on the knock being heard. The whole story of 
somebody having kncoked at the door of the house therefore appears to us to be a 
falsehood, and this can only mean that the story put forward by the approver as 
to what happened in the house is untrue. 


Then it is remarkable that though the approver was hired on promise of pay- 
ment of Rs. 1,000 and leasing of six acres of land to him, he took hardly any part in 
the murders. All he did according to his evidence was to aim a blow at Swarnam 
which was ineffective The rest of the work was all done by the other accused persons 
and so it seems that the approver was apparently taken merely to be a witness to 
the incident so that he could give evidence as approver. Further there is no mdepen- 
dent evidence to corroborate the approver’s statement that he had taken part m this 
crime once the evidence which the High Court has discarded 1s left out. The only 
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evidence to which the High Court refers is the recovery of the bichuwa knife at the 
instance of the approver. This bichuwa knife has been found to have minute 
stains of blood. ‘This knife, according to the approver, was used by him to hit 
Swarnam once; but the presence of such minute stains of blood on this bachuwa 
knife which apparently belonged to the approver cannot 1n our opinion show that the 
approver had gone to the scene of crime and had taken partinit. As to the recovery 
of ashes with some buttons, that in our opinion is no corroboration of the approver’s 
partin the murder Thereforeso far as the evidence of the approver 1s concerned it 
appears to us to be incredible in itself and there 1s no independent corroboration 
to show that the approver had taken part in this crime. 


Once we have reached the conclusion that the evidence of the approver is 
incredible and there is no corroboration thereof to show that the approver had taken 
part in this crime, there isreally no necessity for further consideration of the question 
‘whether the approver’s evidence has been corroborated with respect to the other 
accused connecting them with the crime. Even so, we propose to consider the evi- 
dence which the High Court thought was corroboration of the approver’s evidence 
‘with respect to the two appellants before us. As to the third accused, the High 
Court was of the opinion that there was no corroboration of the evidence of the 
approver with respect to him, and that was why the High Court acquitted him 


Now the only corroborating evidence with respect to Sarvan appellant on which 
the High Court relied was the motive and the statement of Muthuswamy Gounder 
(P.VV. 6). The motive found by the High Court,in this case would apply not only 
to Sarvan but to all other relatives. What the prosecution had tried to prove was that 
on rrth January, Peramia Gounder had in so many words told Sarvan that he 
would change his will. But that was apparently not accepted by the High Court 
which based itself only on the broad probability tnat in the circumstances existing 
at the time, relatives of Peramia Gounder would not be happy with him That 1n 
‘our opinion can hardly be said to be corroboration of the approver's evidence 
connecting Sarvan with the crime, though it may be a circumstance to be borne 
in mind in case other evidence proves the connection. We may also notice that this 
threat of changing the will is said to have been given on rrth January, while the 
evidence of the approver is that the murder was being planned even from before. 
So the planning of the murder does not appear to be due to any specific threat to 
Sarvan, and we are left withthe general displeasure which therelatives of Peramıa 
‘Gounder would be feeling against him because he had kept a concubine and was 
kind to her relatives. 


Muthuswamy stated that Sarvan came to him on the mght of the murder He 
saw blood on his hands and legs and asked him about it. Sarvan told him that 
Peramia Gounder, his concubine Swarnam and her mother Meenakshi had been 
murdered Sarvan also said that there was blood on his veshti and shirt and wanted 
the witness to give him a veshti and a shirt to change The witness did so. Sarvan 
then washed his hands and legs and asked the witness to burn his shirt and veshti 
which had blood-stains Thereafter Sarvan left and the witness burnt the veshti 
and shirt given to him by Sarvan His father woke up thereafter and the witness 
told him everything ‘The High Court has said that the evidence of this witness 
did not appear to be improbable : but it apparently did not consider why Sarvan 
should have gone to this witness at all in the night and thus create evidence against 
himself It does not appear that there was any particular friendship between the 
witness and Sarvan ‘The case of the witness was that his father was a lessee of 
Sarvan’s grand-father, but 1t appears that the land had been given up by the father 
of the witnesss before the witness came to give evidence The suggestion on behalf 
of Sarvan was that there was bad blood between Sarvan’s grand-father and the 
father of the witness, and that appears to be borne out by the fact that the father 
of the witness has vacated the land Further the contention on behalf of Sarvan 1s 
that this witness1s a sort of accomplice, if his evidenceisto be believed, inasmuch as he 
burnt the blood-stained clothes which Sarvan was wearing, and as such corrobora- 
tion by him of the evidence of the approver 1s of no value If the evidence of the 
witness is true, thereis no doubt that he helped ın doing away with the evidence of 
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the crime inasmuch as he burnt the blood-stained veshti and shirt of Sarvan and he 
could have been prosecuted under section 201 of the Indian Penal Code Even if 
the witness was not an actual accomplice 1n the crime itself, he certainly on his own 
showing helped the accused in destroying the evidence of the crime İt is also re- 
markable that the witness said nothing about this incident to anybody, though the 
murders of Peramia Gounder, Swarnam and Meenakshi must have been known all 
over the village the next morning. It seems to us therefore that the evidence of this 
witness is of a very doubtful character, firstly, because there was hardly any reason 
why Sarvan should nave gone to him in the night, secondly, because he said nothing 
about what had happend at his cattle-shed to anybody for three days, though he 
must have known of the murders of Peramia Gounder, Swarnam and Meenakshi 
the next morning, and also because he apparently helped Sarvan on his own showing 
in destroying the evidence of the crime. He did say that he told his father about it 
in the mght, but his father also never informed anybody. "These circumstances do 
not appear to have been considered by the High Court and 1n the circumstances we 
are not prepared to rely on the evidence of this witness. Once that is so, there 1s on 
corroboration whatsoever even of tne incredible story related by the approver so far 
as Sarvan is concerned. 


As to Govindaswamy, the main evidence on which the High Court has rehed 
for the purpose of corroboration 1s the thumb impression of Govindaswamy found 
on the chimney of a lamp which was said to be burning in the house of Peramia 
Gounder. In this connection the evidence of the approver was that Govindaswamy 
had brought the burning lamp from one place to another place during the time when 
the crime was being committed, and the suggestion 1s that while doing so his thumb- 
impression came to be on the chimney of the lamp. On the other hand, Govinda- 
swamy’s explanation was that he used to go often with Sarvan to the house of Permia 
Gounder and do small jobs there. In that connection he had cleaned the chimney 
of the lamp a number of times. The suggestion of Govindaswamy was that that 
might explain his thumb-impression found on the chimney. A choice has to be 
made between these two explanations for the presence of the thumb impression of 
Govindaswamy on the chunney. So far as the approver's evidence 1s concerned, there 
are two serious improbabilities in that connection apart from the fact that he gave out 
this fact at a late stage. In the first place no one bringing a lamp from one place to 
another would catch hold of the chimney, particularly when the lamp was burning 
at the time, for 1n doing so he might burn hus fingers or thumb. In the second place, 
it is most improbable that anybody can carry a lamp from one place to another 
by holding the chimney, for in such a case the chances are that the lamp would fall 
down and only the chimney would remain in the hands of the person carrying it. 
So the story that the thumb-impression could have been caused while Govinda- 
swamy was bringing the lamp from one place to another on that night 1s incredible 
and cannot be believed On the other hand the explanation of Govindaswamy 
does not appear to be an impossible one He 1s an ordinary cultivator aged 22 
years and 1s apparently a friend of Sarvan, for otherwise he could not have been 
asked by Sarvan to join in such an afrair His statement that he used to go with 
Sarvan to Peramıa Gounder’s house therefore does not appear to be improbabie ; nor 
does it appear improbable that such a person might have cleaned the chimney on 
such visits to oblige the grand-father of his friend Sarvan The presence therefore 
of Govindaswamy’s thumb-impression on the chimney cannot 1n the circumstances 
corroborate the evidence of the approver, mcredible as it is by itself As to the 
recovery of blood-stained clothes from his person, the evidence does not show the 
extent of such blood stains. The presence of any minute blood stains on the clothes of 
a villager like this accused can hardly amount to corroboration of the approver. 
As to the aruval, the nature of the blood stains on it has not been established. In 
any case, when the evidence of the approver is incredible m itself, such corrobora- 
tion is of no value. 

On a careful consideration of the evidence and the circumstances of this case: 


we are of the opmion that the approver’s evidence 1s incredible and his taking part 
in the crime has not been corroborated by any independent evidence besides his. 
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own statement. ‘There is also in our opinion hardly any corroboration of the appro- 
ver’s incredible evidence in material particulars connecting the other accused with 
the crime We would therefore allow the appeal, set aside the conviction of 
Sarvan and Govindaswamy and order their acquittal. 


ORDER OF THE GOURT :—In accordance with the opinion of the majority the 
appeal 1s dismissed. 


KS. ————— Appeal dismissed. 
IHE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K N. Wancuoo, V. RAMA- 
SWAMI AND P. SATYANARAYANA RA o, JJ. 


Srinivasa Reddiar and others 
y. 
N. Ramaswamy Reddiar and another .. deespondents, 


Limitation. Act (IX of 1908), Article 134-B—Applicability —Endowed property—Alvenation by service- 
holder 1n possession and enjoymeni—Qua owners subject to an oblıgation— Ahenors leaving the village after disposal 
of all the properties—De facto trustees in management of temple and matam for over 25 years—De jure trustees 


appointed later by the Deputy Commissioner of Hindu Religious and Gharitable Endowments—Right to recover 
possession uf barred. 


Consequent on the order of a Magistrate having jurisdiction under section 87 of the Madras Hindu 
Religious and Charitable Endowments Act (XIX of 1951) directing the alienees of property endowed 
to a temple to deliver possession to the duly appointed Trustees thereof the alienees filed a suit for dec- 
laration of title and injunction against the trustees and the Deputy Commissioner who appointed. them 
restraming the defendants from interfering with their possession The trial Court decreed the suit 
and the Subordinate Judge on appeal, confirmed the same In Second Appeal the High Court of 
Madras reversed the finding of the Courts below—that the properties were not endowed properties 
and even otherwise the (plaintiffs-appellants) have prescribed for the title and arrived at the finding; 
(a)that there was ın existence a temple and the properties ın suit were'properties endowed ,(5)that they 
have been transferred by persons who must be deemed to be the previous managers of the temple , (c) 
that the transfers were for valuable consideration , so that Article 134-B applies, and therefore the sales 
within 12 years of the introduction of Article 134-B (in 1929) were held not binding on the trustees- 
defendants The appeal was partly allowed in respect of properties conveyed under these sales The 


.. Appellanis™ 


appellants (plaintiffs) preferred this appeal to the Supreme Court by Special Leave 

Held, the ingenious contention of the Counsel for the appellants that the sales purported to transfer 
the properties by the alienors not as foojarts or managers of the temple but as secular owners thereof 
though burdened with an obligation to render service and therefore Article 144 of the Limitation Act 
applies and not Article 134-B, has to be rejected 


Case-law reviewed and discussed 


Article 134-B applies to all cases where it is shown that (1) the immovable properties were com- 
prised in the endowment, (a) 1t was transferred by the previous manager; and (3) it was fora 
valuable consideration. ‘The nature of the representations made by the previous manager m regard 
to his relation with the properties transferred 1s irrelevant On the findings of the High Court the 
requisites for applicability of the article are satisfied , this appeal has to be decided on the basis that 
it applies 


The High Court, relying on the fact that the alienors were alive, perhaps thought that the question 
of adverse possession could not be sustained, and did not discuss the question whether the facts proved 
did not show that the alienors had been removed from office 25 years ago as held by the trial Court 
the 1st appellate Court had not given any clear and specific decision on the matter but maintained 
adverse possession on other grounds 


The facts brought on record clearly show not only that the ahenors disposed of all the properties 
and left the village long ago but also for the past 25 years or so the management was taken over by 
other persons who were acting as de facto manager of the temple If that be so, there 1s no escape from 
the conclusion that more than 12 years have elapsed since the date of removal of the previous manager 
who transferred the properties ın question, and so if the respondents 1 to 3 (the trustees de jure) brought 
a suit on the date of their appomtment by the 4th respondent ıt would be barred by Article 134-B 
(time begins to run from the death, resignation or removal of the previous manager.) The trial Court 
and the lower appellate Court were right 1n decreemg the appellants’ suit in full 


Quaere Ifa part of the property 1s transferred by the manager of a religious endowment on the 
basis ıt belongs to him and not to the religious endowment, whether such a transfer 1s void ab inztwo 
with result possession of the transferee 1s adverse to the endowment from its inception and the right o 








*C A No 8or of 1963. 16th December, 1965. 
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the succeeding manager to challenge the transfer 1s lost if his predecessor (ahenor) İryes for more tham 
12 years after the transfer (not decided as unnecessary for the instant appeal ) 

Appeal by Special Leave from the Judgment and Decrce dated the 2nd Septem- 
ber, 1959 of the Madras High Court in Second Appeal No. 774 of 1957. 


T. V. R Tütacharı, Advocate, for Appellants. 
P. Raghamah and R. Ganapathy Iyer, Advocates, for Respondents. 


The Judgment of the Court was delivered by 


Gajendragadkar, C.F.:—The present appeal has been brought to this Court by 
Special Leave and it arises from a suit filed by the appellants against four respondents.. 
The properties involved in the suit consist of agricultural lands situated in Bragudi 
village, Musiri taluk, Tiruchirappall district According to the appellants, the 
said lands had been granted m İnam to the ancestor of one Ambalathadum Pachai 
Kandai Udayavar by the Carnatic Rulers before the advent of the British power in 
India. The original grant-deeds are not available ; but at the time of the settle- 
ment of the Inams ın the sixties of the last century, Inam title deeds were issued İm 
favour of the family of Pachaı Kandai Udayavar. The appellants averred that the 
properties covered by the grant had been granted in Inam to the original grantee 
burdened with the obligation of performing certain services in a Matam. The said. 
properties were alienated from time to time, and as a result of the last alienation, 
the appellants became entitled to them. The appellants in the present litigation 
claimed a declaration about their title to the properties in suit and a permanent 
injunction restraining respondents 1 to 3, who claimed to be tne trustees of an 
alleged Pachai Kandai Udayavar Temple at Eragudi, from interfering with their 
possession of the same. Respondent No. 4 is the Deputy Commissioner, Hindu 
Religious and Charitable Endowments, Tiruchirappalli, and he has been impleaded. 
because he has purported to appoint respondents : to 3 as trustees of the said alleged: 
Temple on the 7th March, 1951. This suit (No. 103 of 1954) was instituted on the 
r3th September, 1954, under section 87 of the Madras Hindu Religious and Chari- 
table Endowments Act (XIX of 1951) (hereinafter called ‘the Act *) in the 
Court of the District Munsif at Turaiyur. 


Respondents 1 to 3 who have been appointed as trustees of the said temple 
by respondent No. 4, obtained a certificate from him that the properties in question 
belonged to the Temple ; and on the basis of the said certificate, they had filed am 
application before the Magistrate having jurisdiction on the area under section 87 
of the Act for possession. Notice of this application was served on the appellants 
and they pleaded their own title to the properties. The Magistrate, however, over- 
ruled the claim made by the appellants and directed them to deliver possession of the 
properties to respondents 1 to 3. Before this order could be executed and possession: 
delivered to respondents r to 3, the appellants instituted the present suit, 


Respondents 1 to 3 resisted this suit and contended that the properties in suit 
had not been granted to the predecessor of Pachai Kandai Udayavar as alleged by 
the appellants. Their case was that the said properties had been granted to the 
Pachai Kandai Udayavar Temple and formed part of its properties. As trustees 
appointed by respondent No. 4, they claimed that they were entitled to the possession. 
of the properties. 


On these pleadings, four substantive issues were framed by the learned trial 
Judge; they were : whether the grant of the Inam was a personal İnam) 
whether the grant of the Inam was a religious endowment; whether plaintiffs have 
title to the suit properties; and whether plamtiffs have acquired title by prescription. 
On the first two issues, oral and documentary evidence was adduced by the parties. 
The learned trial Judge examined the whole evidence and came to the conclusion 
that the grant of the İnam was a personal İnam, and that it was not a grant ın favour 
of the religious endowment within the meaning ofthe Act Thats how the first two 
issues were answered in favour of the appellants. In consequence, the learned trial 
Judge also held that the appellants had proved their title to the suit properties. 
The alternative plea made by the appellants that they had acquired title to the pro- 
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perties by prescription, was also upheld by the trial Judge. In the result, the appel- 
lants’ suit was decreed on the 14th February, 1955 


Respondents 1 to 3 preferred an Appeal (No. 129 of 1955) in the Court of the 
Subordinate Judge at Tiruchirappalli, challenging the correctness of the said decree 
The lower appellate Court considered three main points, they were: whether the 
grant was in favour of Ambalathadum Pachaı Kanda: Udayavar ; whether there 
is a temple, and whether the plaintiffs had prescribed their title to the suit properties 
by adverse possession The lower appellate Court made a finding against respon- 
dents 1 to 3 on point No 2 Tt held that the evidence adduced by the respondents 
did not prove the existence of any temple in favour of which the original grant had 
been alleged to have been made according to them On that view, it thought it 
unnecessary to consider the first pomt. In regard to the third point based on the 
appellants’ claim that they had acquired title by adverse possession, the lower 
appellate Court found that, 

“at was evident that from the very beginning Pacha Kandai Udayavar and his family had. 
been claiming beneficial interest m the property and they were not holding the same as managers 
of the trust. The alienations, must, therefore, be regarded only as repudiation of the trust.” 

In the result, the lower appellate Court’s finding was that the appellants had establi- 
shed their claim of prescriptive title. The appeal preferred by respondents 1 to 3, 
therefore, failed and was dismissed with costs on 29th March, 1957 


The decision was challenged by respondents 2 and 3 before the Madras High 
Court in Second Appeal (No. 774 of 1957). Subrahmanyam, J who heard the 
appeal held that the original grant had been made 1n favour of the Temple There 
was evidence to show that the properties originally granted had been resumed by 
the Collector ; but the learned Judge took the view that the said resumption was 
only of the melwaram or assessment, and that since the Jands had been granted in 
Inam to the deity and its matam, their title to the lands remained unaffected by the 
resumption proceedings. In other words, he negatived the appellants’ claim that 
the original grant was in favour of their predecessors-in-title, though burdened 
with an obligation to render service to the matam. The learned Judge reversed the 
finding of the lower appellate Court that the existence of the Temple had not been 
proved. 


Having thus held that the properties belonged to the Temple, the learned 
Judge proceeded to consider the question of limitation by reference to the several: 
alienations with which the present litigation 15 concerned. In dealing with the ques-- 
tion of limitation, the learned Judge took the view that the present suit would be 
governed by Article 134-B of the Indian Limitation Act. This article has been. 
introduced m the said Act by Amending Act I of 1929 and came ito force on Ist 
January, 1929 It was conceded before the lower appellate Court that the new 
article was not retrospective in operation and that ifthe title of the alienees in 
regard to ‘dharmadayam’ properties had been acquired by adverse possession prior 
to Ist January, 1929, 1t would not be affected by the provisions of Article 134-B. 
Thus considered, the alienations in regard to items 1, 2 part of stem 3 » items 7 and. 
8, and a portion of the well in item 5 sold under Exhibit A-2 n 1914 were held to be 
outside the mischief of Article 134-B The possession of the vendees ın regard to the 
properties covered by the said sale deed was held to have conferred title on them. 
Similarly, item 4 and a part of item 6 which had been sold 1n auction in execution 
of a decree in 1927 (side Exhibits A-7 and A-8), were also held to be outside the 
scope of Article 134-B, because the said article does not cover auction sales. 


That left the alienations covered by Exhibits A-3, A-6 and A-12 to be consider- 
ed. These three alienations were effected on the 7th October, 1917, 2nd July, 
1926, and 2nd July, 1926 respectively. The High Court held that the properties 
covered by these sale-deeds fell within the purview of Article 134-B, and the appel- 
lants title m respect thereof was open to challenge In the result, the appellants’ claim 
in regard to the properties covered by these three sale-deeds was rejected, whereas 
their claim in regard to the other properties was upheld. In consequence, the appeal 
preferred by respondents 2 and 3 was partly allowed and the decree passed by the 
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‘lower appellate Court in regard to Exhibits A-3, A-6 and A-12 was set aside This 
judgment wes pronounced on the 2nd September, 1959 It 1s against this decision 
that the appellants have come to this Court by Special Leave 


Mr. Tatachari for the appellants‘has raised before us an interesting question of 
law. He contends that Article 134-B would not apply to the present case, because 
the alienations evidenced by Exhibits A-3, A-6 and A-12 show that the alienors pur- 
ported to transfer the properties not as Poojaris or managers of a temple, but 1n their 
individual character as owners of the said properties "The documents recite that 
the properties belonged to the alienors as their separate secular properties, though 
burdened with an obligation to render service to the Matam $ and that shows that 
the transfer was effected not by the Poojaris of the temple, but by the persons who 
claimed that the properties belonged to them. Such a case falls outside the purview 
of Article 134-B and must be governed by Article 144 of the First Schedule to the 
Limitation. Act. 


Mr. Tatachari also argues that in applying Article 144, we must assume that 
the possession of the alienees was adverse to the temple from the respective dates 
of the alienations when they were put 1n possession of the properties covered by the 
transactions in question. In support of this argument, Mr. Tatacharı has relied 
on the statement of the law made by Mr. Justice Mukherjea in his lectures on the 
Hindu Law of Religious and Charitable Trust}. Says Mr. Justice Mukherjea 

* i£ the transfer of (debutter property) 1s not of particular items of property, but of the entire 
endowment with all its properties, the possession of the transferee 1s unlawful from the very beginning. 

The decisions in Gnanasambanda Pandara Sannadhı v Velu Pandaram and another?, and Damodar Das v. 
Adhikar: Lakhan Das?, are illustrations of this type of cases." 
He also added that transfer would similarly be void and limitation would run from 
+he date of the transfer, 1f the manager transfers the property as his own property 
and not as the property of the deity The same statement has been made by the 
learned author in two other places in the sourse of his lectures. 


The argument is that in cases falling under Article 134-B, the transfer made bY 
the manager of a Hindu endowment 1s challenged by his successor on the groun 
that it was beyond the authority of the manager , and such a challenge necessarily 
postulates that the transfer was effected by the manager as manager purporting 
to deal with the property as belonging to the religious endowment. Where, how- 
ever, the transfer is made by the manager not as manager, but as an individual, 
and he deals with the property not on the basis that 1t belongs to the religious en- 
dowment, but on the basis that it belongs to himself, considerations which would 
govern the application of limitation are substantially different ; and m such a 
case, the transfer being void ab initio the possession of the transferee is adverse from 
the date of the transfer. That is how Mr. Tatachari has attempted to avoid the 
application of Article 134-B m the present case. There can be no doubt that if 
the assumption made by Mr. "Tatacharı is well-founded, the appellant’s title to 
the three transactions in question would have to be upheld. 


It is well-known that the law of limitation in regard to suits instituted to set 
aside unauthorised alienation of endowed property by a Shebait or a Mahant or 
a manager of a Hindu religious endowment was very uncertain prior to the decision 
of the Privy Council in Vidya Varuthi Thirtha v. Balısamı Ayyar and others". That is 
why subsequent to the said decision, any discussion about the question of limita- 
tion relating to such suits necessarily begins with a reference to the principles laid 
down by the Privy Council in Vidya Varuthi's case*. In that case, the Privy Council 
held that the endowments of a Hindu math are not “ conveyed in trust ”, nor is 
the head of the math a “trustee”? with regard to them, save as to specific pro- 
perty proved to have been vested in him for a specific object. The question which 
the Privy Council had to consider in that case was whether Article 134 applied to 
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a suit in which the validity of a permanent lease of part of the math property granted 
by the head of a math was challenged. Article 134 covers suits brought with a view 
to recover possession of immovable property conveyed or bequeathed in trust or 
mortgaged and afterwards transferred by the trustee or mortgagee for a valuable 
consideration — "These words used in column 1 of Article 134 necessarily raise the 
question as to whether the head of a math 1s a trustee within their meaning , and 
Mr. Justice Ameer Ali, who spoke for the Privy Council, answered that question 
in the negative In consequence, the argument that Article 134 applied, was 
repelled, and it was held that Article 144 would govern such a case. 


In fact, 1t 1s substantially because of this decision that Articles 134-A, 134-B 
and 134-Q; and Articles 48-A and 48-B came to be inserted in the First Schedule 
to the Limitation Act by Amending Act I of 192g At the same time, section 10 
of the Limitation Act was amended by addition of an explanatory clause which 
provided, :nier dia, that for the purposes on section 10, any property comprised 
in a Hindu religious or charitable endowment shall be deemed to be property vested 
in trust for a specific purpose, and the manager of any such property shall be deemed 
to be the trustee thereof As we have already noticed, ‘these newly added provisions 
ın the Limitation Act came mto force on the ist January, 1929. 


Reverting then to the question as to whether a transfer effected by the manager 
of a temple in regard to properties belonging to the temple falls outside the purview 
of Article 134-B if 1t is shown to have been made on the basis that the transferor treated 
the properties as his own, it does appear that the two earlier Privy Council 
decisions in Grandsambanda1 and Damodar Das?, lend some support to the conten- 
tion. In Gnaandsambanda's case), it was held by the Privy Council that where here- 
ditary trustees of a religious endowment sold their hereditary mght of manage- 
ment and transferred the endowed property, the sales were null and void, in the 
absence of a custom allowing them , and that the possession taken by the purchaser 
was adverse to the vendors and those claiming under them. In appreciating the 
effect of this decision, 1t 15 necessary to bear in mind that the plea of limitation with 
which the Privy Council was concerned 1n that case was based on Article 124 of 
the Limitation Act Article 124 relates to suits filed for possession of a hereditary 
office, and the limitation prescribed for such suits starts when the defendant takes 
possession of the office adversely to the plamtıh It 1s clear that 1n that case, what 
had been sold was the hereditary office, as well as the properties belonging to the 
endowment , and so, it was plain that lunitation began as soon as the purchaser 
took possession of the office under Article 124. Tt 1s true that immovable properties 
belonging to the temple had also been sold , but the Privy Council expressly ruled 
that there was no distinction between tne office and the property of the endowment. 
The one 1s attached to the other , but if there 1s, Article 144 of the same Schedule 
is applicable to the property, and that bars the suit after 12 years’ adverse possession. 
It may be permissible to state that this latter observation was made m 1899 long 
before the Privy Council enunciated the true legal position in. regard to the status 
of the managers of Hindu religious endowments in Vidya Varutkis case?. 


Similarly, 1n Damodar Das’s case? while dealing with the validity of an ‘ 1krar- 
nama ” of a debuttor property executed by the manager of the property, the Privy 
Council observed that from the date of the ikrarnama, the possession of the trans- 
ferec was adverse to the right of the idol and that led to the conclusion that the suit 
instituted against the transferee was barred by limitation There is no discussion 
about the status and character of the Chela who made the transfer nor about the 
right of the succeeding Chela to challenge the validity of the transfer effected by 
his predecessor which was subsequently recognised by the Privy Council in Vidya 
Varuthv s case, 
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These two judgments have, no doubt been incidentally referred to by the Privy 
Council in .Mahani Ram Charan Das v. Naurangt Lal and oihers*, and mn Mahadeo 
Prasad Singh and others v. Karra Bhari?, though the decision in the said two cases 
proceeded m the hght of the legal position enunciated by the Privy Council in 
Vidya Varuthi’s case. 


It would thus be seen that the observations made by Mr. Justice Mukherjea 
on which Mr Tatachari rehes, really purport to extend the prmciple which has 
apparently been mentioned by the Privy Council in Gnanasambanda’s case* It does 
appear that Mr Justice Mukherjea had expressed this view asa Judge of the 
Calcutta High Court 1n the case of Hemanta Kumar: Bası v Sree Sri Ighwar Sridhar 
Qa, and had relied on the two Privy Council’s decisions in Gnangasambaada? 
and Damodar Das’s case’ In the case of Hemanta Kuman Basu?, the attention of 
Mukherjea, J , was drawn to the fact that ın an earlier decision of the Calcutta 
High Court in Ronald Duncan Cromartic and Francis Arthur Shephard Sutherland v. 
Sri Sri Iswar Radha Damodar Few and others", D N. Matter, J, had made obser- 
vations which were inconsistent with the view which Mukherjea, J , was disposed 
to take ; but the learned Judge commented on the said observations by saying 
that they were open to criticism. 


Thus, on the question raised by Mr. Tatacharı before us, there does appear 
to be some divergence of opinion in the Calcutta High Court itself No other 
decision has been cited before us which has accepted the proposition that if any 
part of the property belonging to a Hindu religious endowment 1s transferred by 
its manager, the transfer 1s void and the possession of the transferee becomes adverse 
to the endowment from the very beginning In fact, as we have already indicated 
in the case of Gnanasambanda*, what had been transferred unauthorisedly, was the 
religious office itself and all the properties appertaining thereto. Tt s open to doubt 
whether the said decision could lead to the inference that 1f a part of the property 1s 
transferred by the manager of a religious endowment on the basis that 1t belongs 
to him and not to the religious endowment the transfer is void ab zzzf2o, with the result 
that the possession of the transferee 1s adverse to the religious endowment from the 
very beginning and the succeeding manager’s right to challenge the said transfer 
would be lost 1f his predecessor who made the transfer lives for more than 12 years 
after effecting the transfer. 


In the words of Sir John Edge, who spoke for the Privy Council m JYamafilloi 
Marakayar and others v. Ramanathan Chetbar and others. 

* in the case of a Shebait a grant by him m violation of his duty of an interest 1n endowed lands 

which he has no authority as Shebait to make may possibly under some circumstances be good as 
against himself by way of estoppel, but is not binding upon his successors ” 
It is not easy to see why the successor's right to challenge an unauthorised ahe- 
nation made by his predecessor should be affected adversely 1f the alienation 1s made 
by his predecessor on the basis that the property belonged to him and not to the 
religious endowment. 


However, we do not think it necessary to decide this point 1n the present case, 
because, ın our opinion, the plam words of Article 134-B do not permit such a plea 
to be raised. Column 1 of Article 134-B provides for suits brought, enter alid, by 
the manager of a Hindu religious or charitable endowment to recover possession of 
immovable property comprised in the endowment which has been transferred by a 
previous manager for a valuable consideration ‘The period prescribed for such suits 
18 12 years, and the tame from which the period begins to run is the death, resignation 
or removal of the transferor. Confining ourselves to the first column of Article 134-B 
at this stage, tne question which we have to decide is: does this article permit any 
distinction to be made between transfers effected by a previous manager on the 
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basis that the property transferred belongs to the religious endowment, and those 
made by him on the basis that the said property 1s his own private property ? If 
the property 1s transferred by the manager on the basis that it belongs to the 
endowment, Article 134-B clearly applies , but does it make any difference to 
the application of Article 134-B 1f the transfer 1s made on the other basis that the 
property belongs not to the endowment, but to the manager himself? In either 
case, the successor who challenges the alienation, will have to prove that the pro- 
perty in fact belongs to the religious endowment Once that 1s proved, is it neces- 
sary for him also to show that the transfer was made on the basis that the property 
belonged to the religious endowment ? In our opinion, such a limitation cannot be 
read 1n the words used by the said article Article 134~B applies to all cases where 
it is shown that the immovable property was comprised m the endowment, and that 
it has been transferred by a previous manager for a valuable consideration The 
successor has to prove three facts (1) that the property belongs to the religious 
endowment , (2) that ıt was transferred by a previous manager ; and (3) that the 
transfer was for a valuable consideration The character of the representations made 
by the previous manager ın regard to his relation with the property which is the 
subject-matter of transfer, 1s irrelevant for the purpose of Article 134-B — All trans- 
fers made would fall within Article 134-B if the three essential facts are proved 
by the successor of the transferor manager of the Hindu religious endowment. 
Therefore, we do not think that Mr Tatachari 1s justified in contending that the 
transfers with which we are concerned in the present appeal fall outside the purview 
of Article 134-B inasmuch as they are effected by the alienors on the representations 
that the properties transferred belonged to them as their separate properties On 
the findings recorded by the High Court, it 1s clear that the properties belonged 
to the temple ; that they have been transferred by persons who must be deemed 
to be the previous managers of the temple ; and ihat they have been transferred 
for valuable consideration. The present suit has been brought against respondents 
1 to 3 who arc appointed trusices of the temple by respondent No 4, and so, all the 
ingredients prescribed by the first column of Article 134-B are satisfied That 1s 
why we must reject the ingenious argument urged before us by Mr. Tatacharı that 
Article 134-B does not apply to the present case 


We may, ın this connection, refer to the decision of the Privy Council in 
Mahant Sudarsan Das v Mahant Ram Kirpal Das and others? In that case, the 
question which arose for the decision of the Privy Council was whether Article 134-B 
applied to a case where debuttor property had been sold in an execution sale, and 
the Privy Council held that it did not. “To apply Article 134-B to an execution 
sale ", observed Lord Radcliffe, 


* 1nvolves a reading of that article which would construe the words ‘ transferred by a previous 
manager for a valuable consideration’ as covering an execution sale under Court process, and the 
word ‘ transferor’ as extending to the yudgment-debtor whose land 1s sold It 1s not only that the 
words themselves da not properly bear that meaning Apart from that, what 1s ın all essentials the 
same question was considered on several occasions by Courts in India before Articles 134-A and 
134-B had been added to Article 134 That Article contains the analogous phrase ‘ transferred by 
the trustee or mortgagee for valuable consideration ” and there was a uniform current of decision to 
the effect that these words were 1ncapable of applying to an execution sale "' 


What was said by the Privy Council about the impropriety of including an 
execution sale within the meaning of Article 134-B can, with equal justification, be 
said about introducing words of limutation in the said article which alone can 
exclude transfers made by the previous manager of the Hindu religious endowment 
on the basis that the property transferred belonged to him ‘Therefore, we must 
deal with the present appeal on the basis that Article 134-B applies to the facts of 
the present case. 


Mr "Tatacharı then contends that even on the application of Article 134-B: 
the decision of the H gh Court is erroneous, because on the facts proved m this case, 
the High Court should have drawn the legal inference that the transferor had been 
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removed more than 12 years before the suit wes filed He contends that the ques- 
tion as to whether on facts proved in the present case, an inference can be drawn 
that the previous manage: or tiustee had becn removed, is a mixed question of fact 
and law, and the High Court was in error 1n reversing the decisions of the Courts 
below by holding that the title of the temple had not been lost by adverse possession 
before the suit was filed For deciding this question, 1t 1s necessary to refer to some 
material facts. 


The transferor 1s Pachaikandaswamiar The appellants’ case before the trial 
Court was that Pachaikendaswamuar had resigned his position about 27 years ago, 
and that even if Article 134-B applied, limitation should be held to have commenced 
from the date when the alienor either resigned his office or was removed from it 
In dealing with this aspect of the matter, the learned trial Judge has examined the 
oral evidence led on behalf of the parties He assumed that Pacharkandasvvamıar 
and his son were alive at the date of the swt Even so, he found that they had 
left the village and had taken no part whatever in the management of the worship 
of the temple In fact, almost all the propertres belonging to the temple had in 
course of time, been alienated and the alienors were no longer interested either in 
the temple or ın staying m the village itself Raju Iyer, who was examined as a 
witness by the appellants, stated that he and Amurthalinga Iyer had been per- 
forming the worship of the temple for the past 27 years, and he added that the 
alenor and his son had left the village more than 25 years ago, and but for very 
casual visits to the village, they had never taken axty interest in the temple or 
in the menegement ofits affairs In fact, Ranga Raju Reddiar, whom the res- 
pondents examined, admitted in reply to the questions put by the Court that since 
25 years or so neither Pachaikandaswamiar nor Chinnaswami Iyer had performed 
any pooja m the temple “He substantially corroborated the statement of Raju 
Iyer that Raju Iyer and Amurihalinga Iyer had been performing the worship of 
the temple Another witness, Chandrasekara Iyer by name, whom the respondents 
examined, also admitted that Pachaikenda had sold away all his properties and 
had left the village Besides, when respondents 1 to 3 were appointed as trustees of 
the temple, a notice was issued by the office of Assistant Commussioner for Hindu 
Religious Endowments, Tiruchirappylli, on the 19th June, 1948, in which it was 
specifically averred that there were no legally constituted trustees for Shri Pachai- 
kanda Udayavar Temple, Eregudi, and it was mismanaged, and so, tt was proposed 
to appoint legally constituted trustees for the said temple This notice was served 
on witness Raju Iyer and Amrithalinga Iyer, Chinnasamy Iyer and Rangaraja 
Reddiar, who were performing the worship and acting as de facto managers of the 
temple It is remarkable that this notice describes Amurthalinga Iyer and 
Chinnasamy Iyer as de facio trustees of the temple 


It 1s on these facts that the learned trial Judge held that the alienor must be 
deemed to have resigned his office or left 1t The lower appellate Court does not 
appear to have considered or made any specific or clear finding on this aspect of 
the matter It, however, held that the transferor 2nd his family had been claiming 
beneficial interest 1n the properties all along and that they were not holding the 
same as managers of the trust That 1s why he confirmed the finding of the trial 
Judge on the question of adverse possession, though on a somewhat different ground. 


The High Court has relied on the fact that the alienor 1s still alive, and so, it 
thought that the plea of adverse possession could not be sustained Unfortunately, 
the question as to whether the facts proved m this cese did not show that the alienor 
had been removed from office by other persons who were ın management of the 
temple de facto, has not been discussed by the High Court In our opinion, all the 
facts which have been brought on the record in relation to this aspect of the matter, 
clearly show not only that the alienor disposed of all the property and left the 
village, but also that for the last 25 years or so, the management has been taken 
over by other persons who are acting as de facto managers of the temple This evi- 
dence appears to us to show that the alenors had been removed from management 
of the temple and other persons have taken up the position as de facto managers ; 
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and this position has lasted for more than 25 years — If thet be so, there is no escape 
from the conclusion that more than 12 years have elapsed since the dete of the re- 
moval of the previous mansger who transferred the properties in question , and 
so ifa suit were brought by respondents 1 to 3 on the date when they were appomted 
trustees by respondent No 4, it would be barred under Article 134-B On that view 
of the matter, we must hola that the trial Judge and the lower appellate Court were 
right m decreeing the appellants’ suit in its entirety We must accordingly set aside 
the decree passed by the High Court m regard to the transfers covered by Exhibits 
A-3, A-6 and A-12, and restore that of the lower appellate Court. In the circum- 
Stances of this case, we direct that parties should bear their own costs 


KGS Appeal allowed, Decree in 
—— first appeal restored 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdict:on ) 
PRESENT —J C SHAH, V. RAMASWAMI AND V. BHARGAVA, JJ 


RM AR AR RM AR.AR Ramanathan Chettiar .. Appellant* 
y. 
Commissioner of Income-tax, Madras .. Respondent, 


Income-tax Act (XI of 1922)—Income—Interest—Capital receipt or revenue receipt—Jf a 
casual and non-recuriing nature—Estate duty wrongly collected from | assessee—Pioceedings 
for recoveiy in Court—Refund directed with interest on the amount—Receipt Of inieiest—Statute 
awarding interest —Words “interest” in contrast to “principal sum adjudged’? used —Revenue 
receipt and assessable under the Act—Non-recurring receipt—Lump sum payment on QCCOUM, 
of interest—Awaid undei the decice fiom the date of institution of proceedings—Calculated as 
accruing de die 1n diem—Essential quality of iecurrence borne—Casual receypt—Interest foreseen 
and anticipated—Not casual receipt even if not likely recur again 


A, a resident 1n India and having properties in India and Ceylcn, bad three wives ard a scnby 
the first wife On the death of the son in 1934 leaving his widow and on the death of A 1n 19381eav" 
ing hts two surviving widows, the Ceylon authority levied estate duty on the estates and ultimately, 
in the appeal before the Privy Council it was directed that the levy was bad and that the money 
collected should be refunded withinterest The disputes arising on the death of A between the sons 
widow and the other widows were settled ultimately and each of the widows aleng with their res- 
pective adopted sons became entitled to a third share of tbe estate The assessee, the adopted son 
taken by the third wife of A, was assessed 1n the status of a Hindu undivided family, for the assess- 
ment year 1958-59, objected to the inclusion of a sum of Rs 1,93,328 received by him as his share 

of the amount of interest paid by the Ceylon Esiate Duty Authority, on the grcund ibat 1t was nota 
revenue receipt and even 1f 1t was so, 1t was a casual and non-recurringrece:pt The Revenue, the 
Tribunal and the High Court in reference rejected the contention The assessee appealed : 


Heid, that the interest paid to the assessee on the amount of estate duty directed to be refunded, 
1s income liable to te taxed under the Indian Income-tax Act The receipt cannot be termed a 
casual or non-recurring one 


Section 192 of the Ceylon Ordinance II of 1889, corresponding to section 34 of the Civil Pro- 
cedure Code, ın India, expressly uses the word “interest” in contrast to "principal sum adjudged’’ 
and there1s no reason why the expression should not be given the natural meaning it bears When 
interest had been awarded under this statutory provision, there 1s no warrant for holdirg tlat tte 
interest awarded should be taken to be a capital receipt being 1n the nature of damages for wrcrgfu] 
retention of money The real question 1n cases of this type was not whether the amount received 
was Interest proper or damages but whether it had the quality of income or it was a capital sumg 
estimated in terms of interest 

A receipt of lump sum payment on account of interest does not necessarily mean that the amount 
of interest ts not a receipt of a recurring nature Where the interest was granted under a decree 
of the Court from the date of the institution of proceedings 1n the Jower Court and was calculated 
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upon the footing that 1t accrued de die ii diem, 1t has the essential quality of recurrence which 1s suffi- 
cient to bring 1t within the scope of the Act 

The expression “casual "' 1s not defined in the Act and construed ın its plain and ordinary sense, 
according to the dictionary means “ subject to or produced by chance , accidental , fortuitous ; 
coming at uncertain times , not to be calculated on, unsettled ”” A receipt of interest which 1s 
foreseen and anticipated cannot be regarded as casual even 1f 1t 1s not likely to recur again 


'The contention of the assessee that the disputed sum was received as a share of the estate of the 
deceased, therefore 1t was a capital receipt was not allowed to be raised since the question did not 
arise out of the order of the Tribunal, and hence not decided in the Reference by the High Court 


Appeal by Special Leave from the Judgment and Order dated the 24th Septem- 
ber, 1962, of the Madras High Court 1n T C No 144 of 1960 * 


A K. Sen, Senior Advocate (R. Ganapathy Iyer, Advocate, with him), for 
Appellant. 


B Sen, Semor Advocate (A. N Kirpal and R. N Sachthey, Advocates, with 
him), for Respondent 


The Judgment of the Court was delivered by 


Ramaswami, J —This appeal 1s brought by Special Leave on behalf of Ramana- 
than Chettiar (hereinafter called the *'assessee") from the judgment of the High 
Court of Madras dated 24th September, 1962 in T C No. 144 of 1960 


Arunachalam Chettiar (senior) was a resident of Devakottai, Ramanathapuram 
District, who owned extensive properties including properties gn Ceylon He married 
three wives, viz , Valami Achi, Lakshmi Achi and Nachiar Ach: Valamı Achi died 
in 1913 leaving behind her a son Arunachalam Chettiai (junior) and three daughters. 
Lakshmi Achi and Nachiar Achı did not have natuial born sons Arunachalam 
Chettiar (junior) died on 9th July, 1934 Arunachalam Chettiar (senior) died on 
23rd February, 1938 He was survived by his two widows Lakshmi Achi and Nachiar 
Achı and by the widow of his predeceased son, Arunachalam Chettiar (junior) viz., 
Umayal Acht After the death of Arunachalam Chettiar (senior) disputes arose 
between his two widows and the widow of Arunachalam Chettiar (junior) Umayal 
Achı, in respect of the estate of Arunachalam Chettiar (senior) Umayal Ach filed 
OS No 93 of 1938 1n the Subordinate Judge’s Court of Devakotta1 for admınıs- 
tration and partition of the estate of deceased Arunachalam Chettiar (senior) She 
claimed a half share in the properties under the provisions of the Hindu Women’s 
Rights to Property Act During the pendency of the suit the Subordinate Judge 
appointed two Advocates as Receivers for the administration of the estate On 
the death of Arunachalam Chettiar (junior) the Estate Duty Authorities of Ceylon 
levied estate duty on what was described as the “ deceased’s half-share of the assets 
of the business carried on by the family ın Ceylon" Estate duty was also levied on 
the death of Arunachalam Chettiar (senior) in 1938 The two Advocate-Receivers 
who were administering the estate paid under protest to the Commissioner of Estate 
Duty in Ceylon the estate duty claimed from them The administrators subsequently 
filed a suit 1n the Court of the District Judge, Colombo, questioning the validity of 
the estate duties The District Judge, upheld the levies, but the Supreme Court of 
Ceylon allowed the appeal of the administrators and ordered the refund of the 
estate duty together with mterest "The Attorney-General of Ceylon took the 
matter ın appeal to the Judicial Committee in PC A Nos 162nd 17 of 1955. By its 
judgment dated 10th July, 1957 the Judicial Committee affirmed the judgment of the 
Supreme Court of Ceylon and dismissed the appeals In consequence of this 
decision the Estate Duty Authorities of Ceylon had to refund a sum of Rs 7,97,072 
as interest payable on theamount of estate duty formerly collected Meanwhile, the 
litigation in O S No 93 of 1938 filed in the Subordinate Judge’s Court of Devakottai 
had also reached the Judicial Committee and at that stage the parties compromised. 
In pursuance of this compromise the two widows of Arunachalam Chettiar (senior) 
took a boy each in adoption on 17th June, 1945, Lakshmi Ach1 taking in adoption 
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one Arunachalam Chettiar and Nachiar Achı taking 1n adoption. one Ramanathan 
Chettiar. The widow of Arunachalam Chettiar (junior) Umayal Achi also adopted a 
son to her deceased husband, a boy called Veerappa Chettiar on 17th June, 1945 
The estate was divided into three equal shares, Lakshmi Achi and ber adopted son 
taking one-third share, Nachiar Achi and her adopted son taking another one-third 
share, and Umayal Achı and her adopted son Veerappa taking the balance of one- 
third share. 


Ramanathan, the adopted son of Arunachalam Chettiar (senior) taken 1n adoption 
by Nachiar Achi was assessed to income-tax for the assessment year 1958-59, the 
relevant previous year bzing the year ending 31st March, 1958 Hs was assessed 
in the status of a Hindu undivided family on a total income of Rs 2,53,828 and a 
total tax of Rs 1,79,412 12 nP was levied The assessment included a sum of 
Rs. 1,93,328 which was received by the assessee as his share of the amount of interest 
paid by the Estate Duty Authorities of Ceylon consequent to the judgment of :he 
Supreme Court of Ceylon ordering the refund of the amount The assessee objected 
to the inclusion of this amount on the ground that it was not a revenue receipt 
assessable to income-tax and that, ın any event, the receipt was of a casual and non- 
recurring nature falling within the exemption under section 4 (3) (vir) of the Indian 
Incom:-tax Act, 1922 (hereinafter referred to as the ** Act”) The Income-tax Officer ~ 
overruled the objection and his order was affirmed 1n appeal, by the Appellate Assis- 
tant Commissioner and by the Appellate Tribunal sfore the Appellate Tribunal 
the assessee contended that the amount of Rs 1,93,328 received from the Estate Duty 
Authorities, Ceylon, was not income, but was only damages received for the 
unlawful retention of money, and even assuming that ıt was a revenue receipt, 1t was 
of a casual and non-recurring nature and, therefore, was not liable to assessment, 
The contentions of the assessee were overruled by the Appellate Tribunal. At the 
instance of ths assessee the Appellate Tribunal referred the following questions of 
law to the High Court : 


“ (1) Whether the aforesaid interest receipt constitutes income ? 


(2) If so, whether it s exempt under section 4 (3) (viz) of the Income-tax Act as a receipt 
of a casual and non-recurring nature?” 


By its judgment dated 24th September, 1962, the High Court answered the 
reference against the assessee and held that the receipt 1n question was a revenue 
receipt and could not be held to be receipt of a casual and non-recurring nature and 
the amount was rightly assessed 1n the year of assessment. 


Th: first qusstion to bs considered inthis appeal 1s whether the amount of 
Rs. 1,93,328 received by the assessee as his one-third share of the amount of interest 
paid by the Estate Duty Authorities of Ceylon can be taxed as income İt was 
contended on behalf of the appellant that the amount constituted damages for 
unlawful retention of money bythe Estate Duty Authorities of Ceylon and the 
amount received by the assessee was therefore capital receipt. We do not think 
there 1s any justification for this argument, "The amount was paid by the Ceylon 
Estate Duty Authorities under the judgment and decree of the Supreme Court of 
Ceylon the relevant portion of which reads as follows :— 


* T would therefore, set aside the order under appeal and substitute a decree (a) declaring that 
no estate duty was payable under the Estate Duty Ordinance (Cap 187) in respect of the estate of 
Arunachalam Chettiar (senior) and (2) ordering the Crown to refund to the appellants the sum of 
Rs 7,00,402 65 with legal interest thereon fiom the date on which these proceedings were 
instituted in the District Court. The appellants are also entitled to their costsin this Court and 
ın the Court below." 


Under the provisions of the Estate Duty Act of Ceylon, as it stood at the mate- 
rial tim3, any person aggrieved by the assessment of estate duty could appeal to 
the appropriate District Court naming the Attorney-General as the respondent. 
After the Attornzy-General 1s served in the matter the appeal 1s proceeded with as an 
action betwzen the assessee as plaintiff and the Crown as defendant. The statute 
specifically provides that the provisions of the Civil Procedure Code and of the 
Stamp Ordinance shall apply to the proceeding. The petition of appeal should be 


152 THE MADRAS LAW JOURNAL REPÓRIS—(SUPREME COURT). [1967 


stamped as though it were a plaint filed for the purpose of originating the action, 
and if it 15 not stamped with the requisite stamps 1t may be dealt with in the same 
manner as if it 1s a plaint which ts insufficiently stamped. Any party aggrieved 
by any decree or order of the Distiict Court may further appeal to the Supreme 
Court 1n accordance with the provisions of the Civil Procedure Code The relevant 
provision under the Ceylon Civil Piocedure Code, empowering the Court to award 
interest 1s contained 1n section 192 of Ordinance II of 1889 which 1s to the following 
effect :— 


** When the action ts for a sum of money due to the plaintiff, the Court may 1n the decree order 
interest according to the rate agreed on between the parties by the instrument sued on, or ın the 
absence of any such agreement at the rate of nine per cent per annum to be paid on the principal 
sum adjudged from the date of the action to the date of the decree, 1n addition to. any interest 
adjudged on such principal sum for any period prior to the 1nstitution of the action, with further 
interest at such rate on the aggregate sum so adjudged from the date of the decree to the date of 
payment, or to such earlier date as tbe Court thinks fit x 


This provision corresponds to section 34 of the Civil Procedure Code, in India 
Section 192 of the Ceylon Ordinance II. of 1889 expressly uses the word “interest” 
ın contrast to * principal sum adjudged” and we do not see any reason why the 
expression should not bz given the natural meaning it bears Inits judgment dated 
12th Ostob2r, 1953, the Supreme Court of Ceylon acted under this section and 
ordered the Crown to refund to the appellant the sum of Rs. 7,00,402 65 with legal 
interest thereon from the date of the institution of the proceedings in the District 
Court. We see no warrant for accepting the submission of the appellant that the 
interest awarded by the Supreme Court of Ceylon under section 192 of Ordinance 
II of 1889 should bə taken to bz a capital receipt being in the natuie of damages 
for wrongfulretention of money In Westminster Bank, Ltd v. Riches1, the question 
atissus was waather th» amount of interest awarded by the Court in exercise of 1ts 
discretionary power unda, section 3.of the Law Rsform (Miscellaneous Provisions) 
Act, 1934 was “‘interest on money”? within the meaning of Schedule “D” and 
G-nəral Rule 21 of the Income-tax Act, 1918 and whether 1ncome-tax was accordingly 
deductible therefrom It was contended in that case on behalf of the respondent 
that the amount though awarded under a power to add interest to the amount 
of debt and though called interest in the judgment, was not really interest such as 
attracts 1ncome-tax but was damages This argument was rejected by the House 
of Lords and 1t was held that there was no incompatibility between the two concep- 
tions, and that the amount was taxable as interest on monsy within Schedule “D” 
and General Rule 21 of the Incom:2-tax Act, 1918. Jt was pointed out that the real 
question in cases of this typ» was not whether the amount received was interest 
proper or damages but whether it had the quality of income or it was a capital 
sum estimated in terms of interest In the course of his judgment, Lord Wright 
observed at page 189 of the Report as follows :— 


** The contention of the appellant may be summarily stated to be that the award under the 
Act cannot be held to beinterestin the true sense of that word because it 1s not interest but damages, 
that 1s, damages for the detention of a sum of money due by the respondents to the appellant, and 
hence the deduction made as being required under rule 21 1s not justified because the money was not 
interest In other words the contention is that money awarded as damages for the detention of 
money 1s not interest and has not the quality of interest. Evershed, J , 1n his admirable judgment, 
rejected that distinction The appellant's contention 1s 1n any case artificial and 1s, 1n my opinion, 
erroneous, because the essence of interest 1s that it 1s a payment which becomes due because the 
creditor has not had his money at the due date It may be regarded either as representing the profit 
he might have made 1f he had had the use of the money, or conversely the loss he suffered because 
hehad not that use The generalidea 1s that he1s entitled to compensation for the deprivation From 
that point of view 1t would seem immaterial whether the money was due to him under a contract 
express or implied or a statute, or whether the money was due for any other reason in law In 
either case the money was due to him and was not paid or 1n other words, was withheld from him 
by the debtor after the time when payment should have been made, in breach of his legal rights, 
and interest was a compensation, whether the compensation was liquidated under an agreement 
or statute, as for instance under section 57 of the Bills of Exchange Act, 1882, or was unliquidated 
and claimable under the Act astn the present case The essential quality of the claim for compensa- 
tion 1s the sam? and th» compensation 1s properly described as interest.” 
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This passage was quoted with approval by this Court in Dr. Shamlal Narula v. 
Commissioner of lucome-tax, Punjab, Jammu €? Kashmir, Himachal Piadesh and 
Patıala1, in which a question arose whether the statutory interest paid under section 
34 of the Land Acquisition Act, 1894, on the amount of compensation awarded for 
the period from the date the Collector has taken possession of land compulsorily 
acquired is interest paid for the delayed payment of the compensation and 1s therefore 
a revenue receipt liable to tax under the Act. It was held that the amount was not 
compensation foi land acquired or for depriving the claimant of his right to possession 
but was paid to the claimant for the use of his money by the State and the statutory 
interest paid was, therefore, a revenue receipt liable to income-tax The principle 
of this decision applies to the present case also and we are of opinion that the interest 
paid to the assessee under the decree of the Supreme Court of Ceylon on the amount 
of estate duty directed to be refunded was income liable to be taxed under the Act. 


We shall proceed to consider the next question whether the receipt of interest, 
even 1f it constituted 1ncome, was exempt under section 4 (3) (vii) of the Act as 
receipt of a casual and non-recurring nature. Section 4 (3) (vu) of the Act 1s in 
the following terms :— 

“4 (3) Any income, profits or gains falling within the following classes shall not be included 
in total income of the person receiving them : 

E Y * * * x * 


(vi1) Any receipts not being capital gains chaigeable according to the provisions of sec- 
tion 12-B and not being receipts arising from business or the exercise of a profession, vocation or 
occupation, which are of a casual and non-recurring nature, or are not by way of addition to the 
remuneration of an employee ” 

It was argued on behalf of the appellant that the amount 1n question was a 
Jump sum payment awarded under the decree of the Court and there was no quality 
of recurrence about ıt. We do not think that this submission 1s correct. İt 1s true 
that the appellant received lump sum payment on account of interest That does not, 
however, necessarily mean that the amount of interest 1s not a receipt of a recurring 
nature. On the other hand, the interest was granted under the decree of the Court 
from the date of the mstitution of the proceedings ın the District Couit-and. was 
calculated upon the footing that it accrued de die in diem, and hence it has the 
essential quality of recurrence which 1s sufficient to bring 1t within the scope of the 
Act. It was also contended that the receipt of interest was casual in 1ts character. 
The expression ““ casual”? has not been defined in the Act and must theiefore be 
construed 1n its plain and ordinary sense According to the Shorter Oxford English 
Dictionary the word “casual” is defined to mean . *' (1) Subject to or produced by 
chance , accidental, fortuitous, (11) Coming at uncertain times ; notto be calculated 
on, unsettled ", A receipt of interest which 1s foreseen and anticipated cannot 
be regarded as casual even if it is not likely to recur again When the action was 
commenced by way of a petition 1n the District Court of Ceylon, 1t was well within 
the contemplation and anticipation of the persons representing the estate that a 
successful termination of the action would not merely result 1n a decree for the tax 
illegally collected, but would also make the Crown liable to pay interest on that 
amount from the date of the petition till the date of the payment. The receipt of 
interest 1n the present case by virtue of the decree of the Supreme Court of Ceylon 
bears no semblance, therefore, to a receipt of a casual character  Itis not therefore 
possible to accept the argument of the appellant that the receipt of 1nterest obtained 
under the decree of the Supreme Court of Ceylon was of a casual or non-recurring 
nature We accordingly reject the submission of the appellant on this aspect of 
the case 


It was lastly submitted on behalf of the appellant that the payment of interest 
under the decree of the Supreme Court of Ceylon was made by the Ceylon Estate Duty 
Authorities to the estate of Arunachalam Chettiar (senior) and what was received 
by the appellant for his one-third share, namely, Rs 1,93,328 was a share 1n the 
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estate of the deceased and therefore was received by the appellant as part of the 
estate. ln other words, the contention of the appellant was that the receipt was a. 
capital receipt and was not assessable 1n his hands. İt is not, however, open to the 
appellant to advance this argument at this stage because the question did not arise 
out of the order of the Tribunal and no such question was referied by the Appellate 
Tribunal for the decision of the High Court Mr A K Sen for the appellant also 
referred to the decision of the Madras High Court in Commissioner of Income-tax, 
Madras v Veerappa Chettiar!, which dealt with a share of the same income by 
another branch of the family It was decided by the Madras” High Court in that 
case that the receipt of 1nterest prior to 17th February, 1947 should be regarded as 
capital and the rest should be regarded as 1ncome receipt. But the question of the 
disruption ofthe status of joint family on 17th February, 1947 and the effect of that 
disruption upon the character of the interest receipt was never raised before the 
Appellate Tribunal and was not decided by it m the appeal before us In Com- 
missione: of Income-tax, Bombay v. Semdia Steam Navigation Co , Ltd.? it was. 
pointed out by this Court that 1n hearing a reference under section 66 of the Act 
the High Court acts purely in an advisory capacity, and 1t 1s of the essence of such a. 
jurisdiction that the Court can decide only questions which are referred to 1t and not 
any other questions. In the present case, the High Couit has rightly pointed out 
that the question did not arise out of the order of the Tribunal and was not the 
Subject-matter of reference to the High Court. 


. . For the reasons already expressed we hold that the judgment of the High Court 
is right and this appeal must be dismissed with costs 


V.S ————— Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. SunBA Rao, J. R. MupHOLKAR AND R. S. BACHAVVAT, JJ. 


Sarangadeva Periya Matam and another , ə. Appellants* 
U. 
Ramaswami Goundar (dead) by legal representatives .. Respondents. 


Lumitation Act (IX of 1908), section 28 and Article 144—Perpetual lease, without legal necessity, of pro- 
pertes belonging to a math by its matadhipathi—Lessee ceasing to bay rent after the death of the matadhipathé 
granting the lease and possessing the demised properties on hrs own behalf—Adverse possession against the math when 
commences—If commences only from the date of appointment of a successor m atadhipatht. 


Under Article 144 of the Limitation Act, 1908, limitation for a suit by a math or by any person 
representing ıt, for possession of immovable properties belonging to it, runs from the time when the 
possession of the defendant becomes adverse to the plaintiff The math is the owner of the endowed 
property. Like an idol, the math 1s a Juristic person having the power of acquiring, owning. and. 
possessing properties and having the capacity of suing and being sued Being an ideal person, it must 
of necessity actin relation to its temporal affairs through human agency It may acquire property by 
prescription and may likewise lose property by adverse possession Ifthe math while in possession of 
1ts property 1s dispossessed or if the possession of a stranger becomes adverse, it suffers an injury and. 
has the right to sue for the recovery of the property If there 1s a legally appointed matadhipathi, 
he may institute the suit on 1ts behalf, if not, the de facto matadhipathi may do so and where neces- 
sary, a disciple or other beneficiary of the math may take steps for vindicating its legal rights by 
the appointment of a receiver having authority to sue on its behalf or by the institution of a suit in. 
its name by a next friend appointed by the Court With due diligence, the math or those interested. 
in it may avoid the running of time The running of limitation against the math under Article 144. 
is not suspended by the absence of a legally appointed matadhıpathı , clearly, limitation would run 
against ıt where ıt 15 managed by a. de facto matadhipathi and it would run equally if there is neither 
a de Jure nor a de fate matadhipathi. 
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The office of a matadhıpathı carries with it the right to manage and possess the endowed properties 
on behalf of tbe math and the right to sue on its behalf for the protection of those properties During 
his office, the matadhıpathı has also large beneficial interests ın the math properties. But by virtue 
of lus office, he can possess and enjoy only such properties as belong to the math If before his appoint - 
ment Imitation under Article 144 of the Limitation Act has commenced to run against the math, the 
appointment does not give either the math or the matadhıpathı a new right of suit for a fresh start 
mg point of hmitation under that Article for recovery of the property 


In the absence of legal necessity, a matadhipathi has no power to granta perpetual lease of the 
math properties at a fixed rent. Such a lease granted without legal necessity will not endure beyond. 
the lifetime of the matadhipathi granting the lease 


Where, therefore, a matadhıpathı of a math grants, without legal necessity, a perpetual lease 
of the math properties for a fixed rent and after his death the lessee ceases to pay any rent and possesses. 
the properties on his own behalf, adverse possession of the demised properties commences to run against 
the math on the death of the matadhıpathı who granted the lease Consequently, limitation under 
section 28 read with Article 144 of the Limitation Act, 1908, for asuit to recover such properties begins 
to run from the date of the death of the matadhıpathı granting the lease , the running of time will 
not be suspended till a successor to the deceased matadhıpathı 13 appointed 


Appeal by Special Leave from the Judgment and Decree dated the 16th July, 
1959, of Madras High Court in Second Appeal No. 513 of 1957. 


A. V. Viswanatha Sastri, Senior Advocate (S. S. Favali and R. Ganapathy Iyer, 
Advocates, with him), for Appellants. 


R. K. Garg, S. C. Agarwal, D. P. Singh and M. K Ramamurth, Advocates, of 
M/s. Ramamurila & Co., for Respondents. 


The Judgment of the Court was delivered by 


Bachawat, f —Shri Sarangadeva Periya Matam of Kumbakonam was the 
inamholder of lands in Kannibada Zamin, Dindigul Taluk, Madurai District. 
In 1883, the then matadhipathi granted a perpetual lease of the melwaram and 
kudiwaram interest in a portion of the 1nam lands to one Chinna Gopiya Gounder, 
the grandfather of the plamtiff-respondent on an annual rent of Rs, 70 The demised 
lands are the subject-matter of the present suit Since 1883 until January, 1950 
Chinna Goptya Goundar and lus. descendants were in uninterrupted Possession and. 
enjoyment of the suit lands. In 1915, the matadhipathi died without nominating 
a successor. Since 1915, the descendants of Chinna Gopiya Goundar did not pay 
any rent to the math — Between 1915 and 1939 there was no matadhipathi One. 
Basavan Chetti was 1n management of the math for a period of 20 years from 1915. 
The present matadhipathi was elected by the disciples of the math in 1939 In 
1928, the Collector of Madurai passed an order res uming the inam lands, and. 
directing full assessment of the lands and payment of the assessment to the math 
foritsupkeep. After resumption, the lands were transferred from the ^ B^" Register 
of inam lands to the ‘‘A”’ Register of ryotwari lands and a joint patta was issued in 
the name of the plaintiff and other persons ın possession of the lands The plaintiff 
continued to possess the suit lands until January, 1950 when the math obtained 
possession of the lands. On 18th February, 1954, the plaintiff instituted the suit 
against the math represented by its present matadhipathi and an agent of the 
math claiming recovery of possession of the suit lands. The plaintiff claimed that 
he acquired title to the lands by adverse possession and by the issue of a ryotwari 
patta in his favour on the resumption of the inam. The Subordinate Judge of 
Dindigul accepted the plaintiff’s contention, and decreed the suit On appeal, 
the District Judge of Madurai set aside the decree and dismissed the suit. On 
Second Appeal, the High Court of Madras restored the Judgment and decree of 
the Subordinate Judge. The defendants now appeal to this Court by Special Leave. 
During the pendency of the appeal, the plaintiff-respondent died and his legal 
representatives have been substituted ın his place. 


The plaintiff claimed title to the suit lands on the following grounds. (1 
Since 1915 he and his predecessors-in-interest were in adverse possession of the lands, 
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and on the expiry of 12 years in 1927 he acquired prescriptive title to the lands 
under section 28 read with Article 144 of the Indian Limitation Act, 1908, (2) by 
the resumption proceedings and the grant of the ryotwari patta a new tenure was 
created 1n his favour and he acquired full ownership 1n the lands , and (3) in any 
event, he was in adverse possession of the lands since 1928, and on the expiry of 
12 years in 1940 he acquired prescriptive title to the Jands, under section 28 read 
with Article 134-B of the Indian Limitation Act, 1908. We are of the opinion that 
the first contention of the plaintiff should be accepted, and it 1s, therefore not 
necessary to consider the other two grounds of his claim. 


In the absence of legal necessity, the previous matadhipathi had no power 
to grant a perpetual lease of the math properties at a fixed rent Legal necessity 
is neither alleged nor proved. But the matadhıpathı had power to grant a 
lease which could endure for his lifetime. The lease of 1883, therefore, endured 
during the lifetime of the previous matadhipathi and terminated on his death in 
1915. Since 1915, the plamtıff and his predecessors-in-interest did not pay any 
rent to the math, and they possessed the lands on their own behalf adversely to the 
math. Before the insertion of Article r34-B 1n the Indian Limitation Act, 1908 by 
Act I of 1929, the suit for recovery of the lands from the defendants would have been 
governed by Article 144. The controversy is about the starting point of limitation 
of a suit for the recovery of the math properties under Article 144 Did the lmita- 
tion commence on the date of the death of the previous matadhipathi, or did 
it commence on the date of election of the present matadhipathi? 


On behalf of the appellants, Mr. Ganapathy Iyer contended that the right 
+o sue for the recovery of the math properties vests ın the legally appointed matadhı- 
pathi and adverse possession against him cannot run until his appointment. In 
support of lus contention, he relied upon the minority judgment of a Full Bench of 
the Madras High Court in Venkateswera v Venkatesa!, Kamesmara Rao v. Somanna?, 
and Mamkkam Pillai v. Thamkachalam Pillai? He argued that this view has received 
legislative sanction in Article 96 of the Indian Limutation Act, 1963 He relied 
upon the following observations in Jagadindra Nath Roy v. Hemmta Kumar: Debi*. 


“€ "The possession and management of the dedicated property belongs to the shebait And 
4his carries with it the right to bring whatever suits are necessary for the protection of the property. 
Every such right of suit s vested in the shebait and not in the zdol ”’ 


Relying on Murray v. The East İndia Company® and Meyappa Chetty v Supramaman 
Cheity®, and several decisions under Articles 120 and 110 of the Indian 
Limitation Act, 1910, he submitted that the cause of action does not accrue and 
time does not commence to run unless there is someone who can institute the suit. 
Reliying on Radhamoni Devi v. Collector of Khulna” and Srischandra Nandy v. Baynath 
Fugal Kishore®, he contended that before possession can be adverse there must be a 
competitor who by due vigilance could avoid the running of time. 


Mr. Garg on behalf of the respondents contended that adverse possession com- 
qmenced to run against the math on the death of the matadhıpathı who granted 
the lease and the operation of the Lunitation Act is not affected by the fact that 
there was no legal manager of the math. In support of his contention, he relied 
upon the majority judgment of the Full Bench of the Madras, High Court in 
Venkateswara’s case’, Manmohan Haldar v. Dibbendu Prosad Ray Chaudhuri® and 
Administrator-General of Bengal v. Balkissen Misser10, Relying on Pramatha Nath 
“Mullick v. Pradyumna Kumar Mullick*+, he submitted that a math, like an idol, has 
a juridical status with the power of suing and being sued. He argued that in the 
absence of a legally appointed matadhipathi, a de facto manager could institute a 
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suit for recovery of the math properties, and the beneficiaries of the endowment 
could take appropriate steps for the recovery, and, in any event, the mere absence 
of machinery for the institution of the suit would not suspend the running of limita- 
tion. 


We are inclined to accept the respondent’s contention. Under Article 144 
of the Indian Limitation Act, 1908, limitation for a suit by a math or by any persor 
representing it for possession of 1mmovable properties belonging to it runs from the 
time when the possession of the defendant becomes adverse to the plaintiff. The 
math 1s the owner of the endowed property. Like an idol, the math is a juristic 
person having the power of acquiring, owning and possessing properties and having 
the capacity of suing and being sued. Being an ideal person, 1t must of necessity 
act in relation to its temporal affairs through human agency. See Babajzrao v. 
Laxmandas!, It may acquire property by prescription and may likewise lose 
property by adverse possession. If the math while in possession of its property 
is dispossessed or if the possession of a stranger becomes adverse, 1t suffers an injury 
and has the right to sue for the recovery of the property. If there is a legally 
appointed matadhipathı, he may institute the suit on its behalf; if not, the de facto 
matadhipathi may do so, see Mahadzo Prasad Singh v. Kana Bhar? ; and where, 
necessary, a disciple or other beneficiary of the math may take steps for vindicating 
its legal rights by the appointment of a receiver having authority to sue on its behalf, 
or by the institution of a suit m its name by a next friend appointed by the Court. 
With due diligence, the math or those interested in it may avoid the running of time. 
The running of limitation against the math under Article 144 is not suspended by 
the absence of a legally appointed matadhipathı ; clearly, limitation would run 
against it where 1t is managed by a de facto matadhipathi, see Vithalbowa v. Narayan 
Day Thite?, and we think it would run equally if there 1s neither a dejure nor a de facto 
mathadhipathı. 


A matadhipathi ıs the manager and custodian of the institution. See Vidya 
Varuthi Thirtha v. Balusamı Ayyart. ‘The office carries with it the right to manage and 
possess the endowed properties on behalf of the math and the right to sue on its 
behalf for the protection of those properties. During the tenure of his office, the 
matadhipathi has also large beneficial interests in the math properties. See The 
Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra "Tartha Swamiar 
of Srrur Mutt®. Büt by virtue of his office, he can possess and enjoy only such 
properties as belong to the math. Ifthe title of the math to any property 1s extin- 
guished by adverse possession, the rights of all beneficiaries of the math ın the 
property are also extinguished. On his appointment, the matadhipathi acquires 
no right to recover property which no longer belongs to the math. If before his 
appointment limitation under Article 144 has commenced to run against the math, 
the appointment does not give either the math or the matadhipathı a new right of suit 
or a fresh starting point of limitation under that Article for recovery of the property. 
In the instant case, the present matadhipathi was elected in 1939 when the title 
of the math to the suit lands was already extinguished by adverse possession. By 
his election in 1939 the present matadhıpathı could not acquire the right to possess 
and enjoy or to recover properties which no longer belonged to the math. 


In Jagadindra Nath Roy’s case®, the dispossession of the idol’s lands took place 
in April, 1876. The only shebait of the idol was then a minor, and he sued for 
recovery of the lands in October, 1889 within three years of his attaining majority. 
The Privy Council held that the plaintiff being a minor at the commencement of 
the period of limitation was entitled to the benefit of section 7 of the Indian 
Limitation Act (XV of 1877) corresponding to section 6 of the Indian Limitation. 
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Act, 1908 and was entitled to institute the suit within three years of his coming 
of age. ‘This decision created an anomaly, for, as pointed out by Page, J., ın 
Admimstrator-General of Bengal v. Balkissen Massei*, in giving the benefit of section 7 
of the Indian Limitation Act, 1877 to the shebait, the Privy Council proceeded 
on the footing that the right to sue for possession 1s to be divorced from the proprie- 
tary right to the property which 1s vested 1n theidol. We do not express any opinion 
one way or the other on the correctness of agadindra Nath Roy's case” For the pur- 
poses of this case, 1t is sufficient to say that we are not melined to extend the principle 
of that case In that case, at the commencement of the period of limitation there 
was a shebait in existence entitled to sue on behalf of the idol, and on the institution 
of the suit he successfully claumed that as the person entitled to institute the suit at 
the time from which the period 1s to be reckoned, he should get the benefit of section 
7 of the Indian Limitation Act, 1877 In the present case, there was no matadhı- 
pathı in existence 1n 1915 when limitation commenced to run Nor is there any 
question of the minority of a matadhipathi entitled to sue in 1915 or of applying 
section 6 of the Indian Limitation Act, 1908. 


For these reasons, we hold that the time under Article 144 of the Indian 
Limitation Act, 1908 commenced to runin 1915 on the death of the matadhi- 
pathı, who granted the lease, and the absence of a legally appointed matadhipathi 
did not prevent the running of time under Article 144. We, therefore, agree with 
the answer given by the majority of the Judges to the third question referred to 
the Full Bench of the Madras High Court in Venkateswara’s case?. We express 
no opinion on the interpretation of Article 134-B of the Indian Limitation Act, 
1908 or Article 96 of the Indian Limitation Act, 1963 Under Article 96 of 
the Indian Limitation Act, 1963, the starting point. of limitation in such a case 
would be the date of the appointment of the plaintiff as manager of the endowment, 


but this Article cannot be considered to be a legislative recognition of the law existing 
before 1929. 


We hold that by the operation of Article 144 read with section 28 of the Indian 
Limitation Act, 1908 the title of the math to the suit lands became extinguished in 
1927, and the plaintiff acquired title to the lands by prescription He continued in 
possession of the lands until January, 1950 It has been found that in January, 
1950 he voluntarily delivered possession of the lands to the math, but such delivery 
of possession did not transfer any title to the math. The suit was instituted in 1954 
and 1s well within time. 


In the result, the appeal is dismissed with costs. 





V.K. Appeal dismissed 
—————————— —— —— ——— 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
PRESENT '——V. RAMASVVAMI, V BrranGAVA AND RAGHUBAR DAYAL, JJ. 


Shivanarayan Kabra .. Apfellani* 
7. 
State of Madras .. Respondent. 


Penal Gode (XLV of 1860), section 420—Conviction under— False pretence sn express words not necessary. 


Forward Contracts (Regulation) Act (LXXIV of 1952), sections 2 (c) and 15—Scope—Speculatwe contracts— 
If falls within the purview of the Act 
Contract —Puccı adat system of the Bombay market—Incidents—Status of pucca adatıa 


Griminal Procedure Code (V of 1898), sections 361 (1), 537 and 239—Contravention of section gör (1)— 
But no prejudice caused—Tral not vitrated—Several items of cheating part and parcel of one transaction —T rial. on 
a single charge—Valıdıty » 

For a conviction under section 420 of the Penal Gode 1t 15 not necessary that a false pretence should 
be made ın express words It may be inferred from all the circumstances including the conduct of the 
accused ın obtaining the property. 

The argument that to forward contracts which are not really meant for actual delivery of goods at 
a future date but which are only speculative in character the Forward Contracts (Regulation) Act does 
not apply, is untenable Ifthe expression « forward contract "! ın section 2 (c) of the Act 1s not cons- 
trued so as to include speculative contracts which ostensibly are for delivery of goods, the provisions of 
the Act would be rendered nugatory — Itis a sound rule of interpretation that a statute should be so 
construed as to prevent the mischief and to advance the remedy according to the true intention of the 
makers of the statute In construing therefore section 2 (c) and 1n determining its true scope, 1t 1s per. 
mussible to have regard to all such factors as can legitimately be taken into account 1n ascertaming the 
intention of the Legislature, such as the history of the statute, the reason which led toits being 
passed, the mischief which it intended to suppress and the remedy provided 


The Forward Contracts (Regulation) Act, 1952, was passed in order to put a stop to undesirable 
forms of speculation ın forward trading 1n the wide interests of the community and in particular, the 
interests of the consumers for whom adequate safeguards were essential Speculative contracts are 
therefore included within the purview of the Act 

It 1s well-established that the pucca adatia has no authority to pledge the credit of the upcountry 
constituent to the local merchant and there 1s no privity of contract as between the upcountry consti- 
tuent and the local merchant The fucca adatza 1s entitled to substitute his own goods towards the 
contract made for the principal and buy the principal’s goods on his personal account. In other 
words, the pucca adatta 1s not the agent of his constituent but he is acting as a principal as regards his 
constituent and not as a disinterested middleman to bring two principals together 

A breach of the requirement of section 361 (1) of the Criminal Procedure Code 1s a mere irregula- 
rity and would not vitiate the trial unless prejudice is caused to the accused thereby When the ırregu- 
larity has not resulted ın any injustice the provisions of section 537 of the Criminal Procedure Code are 
applicable to cure the defect 

When several 1tems of cheating were part and parcel of one transaction, a trial of the accused on a 
single charge would be permussible under section 239 of the Criminal Procedure Code. 


Appeal by Specíal Leave from the Judgment and Order dated the 16th July, 
1963 of the Madras High Court m Crummal Revision Case No. 1139 of 1961 
(Criminal Revision Petition No 1095 of 1961)... 

Naunit Lal, Advocate, for Appellant. 


A. V. Rangam, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


Ramaswam, 7 —This appeal 1s brought, by Special Leave, from the judgment 
ofthe Madras High Court dated 16th July, 1963 in Criminal Revision Case 
No. 1139 of 1961. 


BENE —"—————[ n —————— 
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The appellant was charged for having committed offences under section. 420; 
Indian Penal Code and section 21 (d) and (e) of the Forward Contracts (Regulation) 
Act, 1952 (LXXIV of 1952), hereinafter called the “ Act", with regard to 
certain transactions between the appellant and P.W. 2, Rajam. "The appellant was 
convicted of all the charges and was sentenced to rigorous imprisonment for one 
year and a fine of Rs. 1,000 under section 420, Indian Penal Code and a fine of 
Rs. 100 under each of clauses (d) and (e) of section 21 of the Act by the District 
Magistrate, Kumbakonam. He further directed that a sum of Rs 1,000 out of the 
said fine should be paid to P.W. 2. On appeal, the convictions and sentences were 
affirmed by the Sessions Judge, West Thanjavur. The appellant took the matter 
1n revision to the Madras High Court but the revision application was dismissed. 


The appellant was the proprietor of a firm 1n Bombay known as “ Jawarmal 
Gulab Chand’. He advertised that people could invest capital in cotton, oil 
seeds and other commodities and that J. G. Market Reports issued by him could help 
them in the matter. PW. 2, a wholesale merchant dealing in cotton seed, 
groundnut cakes, etc , at Kumbakonam became a subscriber to the reports. P W.2 
asked the appellant for his business terms. The appellant sent him Exhibit P-30 
wherein he stated that he undertook export, 1mport, ready and forward business 
in various commodities in accordance with Pucca adafıs system and according to the 
usual practice and usage of the various associations concerned Neither the appel- 
lant nor his firm was a member of any recognised association within the meaning of 
the Act. P.W. 2 placed orders with the appellant and correspondence and statements 
of accounts were exchanged between the appellant and P W 2 who paid a sum of 
Rs 12,000 as margin Subsequent to the demand of PW. 2 the appellant sent 
Rs 1,000 and also a final statement showing loss 1n the transaction and claiming that 
a sum of Rs. 398-52 P was due to the appellant. According to the prosecution 
case, the appellant induced P.W. 2 to send him Rs. 12,000 between 1st May, 1958 
and r5th June, 1958 for forward contract business in cotton, castor-seeds and ground- 
nut by a fraudulent representation that the appellant conducted such business even 
though he was not actvally entitled to do any such business and thereby cheated 
P.W.2. The case of the appellant was that he could do business under the  fucca 
adatia system with members of recognised associations like the Bombay Oul-seeds and 
Oil Exchange, and the East India Cotton Association, Bombay though he himself 
was not a member of either of these associations. ‘The appellant denied that he 
made any false representation or that he induced PW 2 to partwith his money. 
The case of the appellant was rejected by the District Magistrate of Kumbakonam 
who accepted the prosecution case as true and convicted and sentencedethe appel- 
lant on all the charges The decision of the District Magistrate was affirmed by the 
Sessions Judge, West ‘Thanjavur in appeal. 


It was argued 1n the first place, on behalf of the appellant that on the admitted 
or proved facts no caseof cheating has been made out against the appellant and there- 
fore his conviction under section 420, Indian Penal Code was illegal | We are unable 
to accept this argument as correct It has been found that the appellant sent a 
letter, Exhibit P-34 along with a copy ofthe business terms, Exhibit 34 (a) “on which 
we undertake business of our clients’’. In this document the appellant has made 
the representation that he could do business ın forward contracts ın cotton, grains, 
seeds, bullion, black pepper, etc., ın accordance with the pucca adatıa system and 
“ın accordance with the usual practice and usage of the various associations con- 
cerned”. In Exhibit P-33 the appellant sent a telegram to P W 2 intimating that 
** buying is advisable for quick profits”. "The appellant knew fully well that he 
had no right to do forward business and that he was not a member of any recognised 
association and that he could not lawfully advertise to PW o for investment in 
forward contracts lt 1s not necessary that a false pretence should be made in 
express words by the appellant. It may be inferred from all the circumstances 
including the conduct of the appellant in obtaining the property and in Exhibit 
P-34 (a) the appellant stated something which was not true and concealed from 
P.W. 2 the fact that he was not a member of any recognised association and that he 
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was not entitled to carry on the forward contract business. It is clear that P.W. 2: 
would not have parted with the sum of Rs. 12,000 but for the inducement contained 
in Exhibit P-34 and the representation of the appellant that he could lawfully 
carry on forward contract business. 


It was then submitted on behalf of the appellant that the forward contractin the 
present case was a wagermg contract and fell outside the purview of the Act and the- 
provisions of section 15 of that Act were therefore not attracted to this case. In our 
opinion, there 1s no justification for this argument. Before setting out the statutory 
provisions it is desirable to indicate briefly the economic implications of forward 
trading in commodities, the need for the regulation of such trading and the mischief 
which the Act was intended to remedy. The expert committee, to which the Bill 
which became the Act was referred, explained in their Report the meaning of” 
forward trading as follows: 


“ Forward trading involves speculation about the future, but not all forms of forward trading could 

be considered as either unnecessary or undesirable for the efficient functioning of anything but the most. 
primitive economy . “To the extent to which forward trading enables producers, manufacturers and 
traders to protect themselves against the uncertainties of the future, and enables all the relevant factors, 
whether actual or anticipated, local or international, to exercise their due influence on prices, 1t con- 
fers a definite boon on the community, because, to that extent, ıt minimises the risks of production and” 
distribution and makes for greater stability of prices and supplies It thus plays a useful role in modern 
business At the same time, it must be admitted that this is an activity ın which a great many indivi- 
duals with small means and inadequate knowledge of the market often participate, ın the hope of” 
quick or easy gains and consequently, forward trading often assumes unhealthy dimensions, thereby 
increasing, instead of minimising, the risks of business There are forms of forward trading for exam- 
ple, options, which facilitate participation by persons with small means and inadequate knowledge 
- — İtis, therefore, necessary to eliminate certain forms of forward trading, and permit others under 
carefully regulated conditions, 1n order to ensure that, while producers, manufacturers and traders 
will have the facilities they need for the satisfactory conduct of their business the wider interests of the 
community, and particularly, the interests of consumers, will be adequately safeguarded against any 
abuse of such facilities by others ” 


It was with these objects that the provisions of the Act were enacted. 


It 1s necessary at this stage to set out the relevant provisions of the Act. The 
object of the Act as stated 1n the Preamble 1s **to provide for the regulation of certain 
matters relating to forward contracts, the prohibition of options in goods and for 
matters connected therewith”. Section 2 (c) of the Act defines a “ forward con- 
tract" as a contract for the delivery of goods at a future date and which is not a 
ready delivery contract Section 2 (2) defines a “ready delivery contract" as a 
contract which provides for the delivery of goods and the payment of a price therefor ; 
either immediately or within such period not exceeding eleven days after the date of 
the contract. The statute therefore makes a distinction between “ready delivery 
contracts" and “forward contracts”. Forward contracts are again divided into 
two categories “ specific delivery contracts" and “ non-transferable specific delivery 
contracts". ““ Specific delivery contracts" mean forward contracts which provide 
for actual delivery of specific goods at the price fixed during specified future period, 
“ Non-transferable specrfic delivery contracts” are specific delivery contracts the 
rights or liabilities under which are not transferable. Section 15 of the Act confers. 
power on the Government to issue notifications declaring illegal forward contracts 
with reference to such goods or class of goods and in such areas as may be 
specified. Section 15 states. 


“15 (1) The Central Government may, by notification in the Official Gazette, declare this sec- 

tion to apply to such goods or class of goods and 1n such areas as may be specified in the notification, 

and thereupon, subject to the provisions contained in section 18, every forward contract for the sale or 

purchase of any goods specified 1n the notification which is entered into in the area specified therein 

7: than between members of a recognised association or through or with any such member shall 
e illega 


(2) Any forward contract ın goods entered into 1n pursuance of sub-section (1) which 1s 1n con- 
77 of any of the bye-laws specified in this behalf under clause (a) of sub-section (3) of section 1r. 
sh e void— 


(1) as respects the rights of any member of the recognised association who has entered into such: 
contract in contravention of any such bye-law, and also 


S—21 
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(1) as respects the rights of any other person who has knowingly participated in the transaction 
entailing such contravention 


33 


Section 17 authorises the Government to prohibit by notification any forward con- 
tract for the sale or purchase of any goods or class of goods to which the provisions 
of section 15 have not been made applicable. Section 18 exempts non-transferable 
specific delivery contracts from the operation of these sections. Section 21 iclates 
to penalties and reads as follows . 


“or <Any person who— 
(a) ——— es ae et ə 6 A uba 
(b) ə ə : Es 
(c) ə 
(d) not being a member of a recognised association, wilfully represents to, or induces, any person 


to believe that he 1s a member of a recognised association or that forward contracts can be entered into 
or made or performed, whether wholly or in part, under this Act through him, or 


(e) not being a member of a recognised association or his agent authorised as such under the 
rules or bye-laws of such association, canvasses, advertises or touts in any manner, either for himself or 
on behalf of any other person, for any business connected with forward contracts in contravention 
of any of the provisions of this Act, or 


... ogee Ə ef et as 


shall, on conviction, be punishable— 
(1) for a first offence, with imprisonment which may extend to two years, or with a fine of not 
less than one thousand rupees, or with both , 


(u) for a second or subsequent offence, with imprisonment which may extend to two years and 
also with fine , provided that 1n the absence of special and adequate reasons to the contrary to be men- 
tioned in the judgment of the Court, the imprisonment shall be not less than one month and the fine 
shall be not less than one thousand rupees ? 


It was argued on behalf of the appellant that the contracts in this case were 
not really meant for delivery of goods but were speculative in character. It was 
contended that to a contract of this description the Act has no application 
Mr Naunit Lal argued that the words of section 2 (c) must be literally construed 
and must be taken to cover only those contracts 1n which the parties intended actual 
delivery of goods at a future date In our opinion, the interpretation for which 
Mr. Naumt Lal contends 1s against the whole scheme and purpose of the Act If the 
expression “forward contracts" in section 2 (c) 1s not construed so as to include 
speculative contracts which ostensibly are for delivery of goods the provisions of the 
Act would be rendered nugatory. It1is a sound rule of interpretation that a statute 
should be so construed as to prevent the mischief and to advance remedy according 
to the true intention of the makers of the statute In construing therefore section 
2 (c) of the Act and ın determining its true scope 1t1$. permissible to have regard to 
all such factors as can legitimately be taken into account m ascertaining the intention 
of the Legislature, such as the history of the statute, the reason which Jed to its being 
passed, the mischief which 1t intended to suppress and the remedy provided by the 
statute for curing the mischief That was the rule laid down in Heydon’s case’, 
which was accepted by this Court in The Bengal Immunity Company Limited v. The State 

of Bihar and others? 


As we have already pomted out, the Act was passed in order to put a stop to 
undesirable forms of speculation in forward trading and to correct the abuses of 
certain forms of forward trading in the wide interests of the commumty and, in 
particular, the interests of the consumers for whom adequate safeguards were essen- 
tial. In our opinion, speculative contracts of the type covered in the present case 
are included within the purview of the Act One of the contracts in the present 
case 18 Exhibit P-42 in which PW 2 placed an order for supply of 100 bales 
of cotton jarilla to be delivered in August, 1958 at Rs 654 per candy We think 
that a contract of this description falls within the definition of “forward contract ” 
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within the meaning of this Act and the provisions of that Act are therefore applicable 
to this case. We consider that Mr Naunit Lal has been unable to make good his 
submission on this aspect of the case - 


It was then contended for appellant that even 1f the Act was applicable there 
1$ no breach of the provisions of section 15 because the appellant placed his order 
for the goods covered by the contract through “a member of the recognised 
association ” as contemplated in section 15 of the Act. The argument was stressed 
that the appellant was merely acting as an agent of P W. 2 and had placed an order 
for the notified goods through a member of the recognised association and there 
was no breach of any of the provisions of the Act. We are unable to accept this 
argument as correct In the first place, there 1s no evidence on the record of the 
case to show that the appellant placed the order for the notified goods with a member 
ofthe recognised association But even on the assumption that the appellant placed 
an order for the notified goods through a member of the recognised association 
there 1$, 1n our opinion, a breach of the provisions of the Act. ‘The reason is that 
the appellant was doing forward contract business as a puccaadatia It is well- 
established that the puccaadatia has no authority to pledge the credit of the 
upcountry constituent to the Bombay merchant and there 1s no privity of contract 
as between the upcountry constituent and the Bombay merchant The pucca 
adatia 1$ entitled to substitute his own goods towards the contract made for the 
principal and buy the principal's goods on his personal accounts In other words, 
the pucca adatitya 1s not the agent of his constituent but he is acting as a principal 
as regards his constituent and not as a disinterested middleman to bring two prin- 
cipals together The legal position has been explained by the Bombay High Court 
in Bhagwandas Narotamdas v. Kanji: Deofit, and affirmed by the Judicial Committee 
in Bhagwandas Parasram v Burjorj Ruttonje Bomany?. In the present case, therefore, 
the appellant was acting as principal to principal, so far as P W 2 was concerned 
and the contracts are hit by the provisions of section 15 of the Act 


We pass on to consider the next contention of the appellant that there was a 
breach of section 361, Criminal Procedure Code, which states: 


“361. (r) Whenever any evidence is given in a language not understood by the accused, and 
he 1s present 1n person, 1t. shall be interpreted to him in open Court in a language understood by him 


(2) If he appears by pleader and the evidence is given in a language other than the language 
of the Court, and notunderstood by the pleader, it shall be interpreted to such pleader in that language 


3 


It was said that the evidence of the prosecution witnesses was given either in Tamil 
or in the English language and the appellant did not know either of the languages 
and so he was not able to take part in the tnal Mr. Naunit Lal contended that 
there was a breach of the requirement of section 361 (1), Criminal Procedure Code, 
and the trial was vitiated We do not think there 1s any substance in this argument. 
Even ifitis assumed that the appellant did not know English or Tamil the viola- 
tion of any provision of section 361 (1), Criminal Procedure Code, was merely an 
uregularity and it is not shown m this case that there is any prejudice caused to 
the appellant on this account It 1s pointed out by the Sessions Judge that the 
appellant did not make any objection at the time the evidence was given and it 
appears that he was represented by two eminent Advocates—Sri V. T Ranga- 
swami Iyengar and Sri R Krishnamoorthy Tyer—in the trial Court who knew 
both these languages and who would not have allowed the interest of the appel- 
lant to be jeopardised even to the smallest extent In our opinion, the irregularity 
has not resulted in any injustice and the provisions of section 537, Criminal Proce- 
dure Code, are applicable to cure the defect 


Lastly, it was submitted that the 6 items of alleged cheating were combined 
together ın one charge and the conviction of the appellant is therefore illegal. 
ace Mc ııı M df 
IX; ILR. (1906) 30 Bom 205 305 ILR (1918) 42 Bom 373 
2. (1918) LR. 45 IA. 29 (1918) 34 MLJ 
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There 1s no merit in this argument because the lower Courts have found that all 
the six items of cheating were part and parcel of one transaction and the trial of 
the appellant on a single charge was therefore permissible under section 239, 
Criminal Procedure Code. 


For the reasons expressed we hold that the decision of the High Court should be 
affirmed and this appeal should be dismissed. 


VK. 





Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PRESENT :—K. N. Wancxoo, J. M. Suenat AND G, K. MirreR, JJ. 


Ammathay: alias Perumalakkal and another .. Appellants* 
D. 
Kumaresan alias Balakrishnan and others . Respondents. 


Evidence Act (I of 1872), section 112—Scope and effect 


Hindu Law— Fornt family—Gift—Power to gift away ancestral movable or immovable properties—Ltimt- 
tations—Guift by husband to wife of immovable ancestral property—Validity—If becomes valıd if made to carry out 
wishes of the father of the husband—Father-in-law’s power to gift ancestral immovable property to daughter-in-law. 


Section 112 of the Evidence Act raises inter alia a conclusive presumption that a child born during 
the continuance of a valid marriage between his mother and any man 1s the legitimate son of that 
man, and this conclusive presumption can only be rebutted if 1t 15 shown that the parties to the marriage 
had no access to each other at any time when he could have been begotten 

In the instant case the wife was only living one furlong away im her father’s house from where 
the husband was lıvıng The evidence produced falls short of proving that the husband, though 
living separately, had no access to her at any time when the plaintiff could have been begotten by 
her. 

Hindu law on the question of gifts of ancestral property 1s well-settled So far as movable 
ancestral property 1s concerned, a gift out of affection may be made to a wife, to a daughter and even 
to a son, provided the gift 1s within reasonable limits A gift for example of the whole or almost the 
whole of the ancestral movable property cannot be upheld as a gift through affection But so far as 
ımmovable ancestral property 1s concerned, the power of gift 1s much more circumscribed than in 
the case of movable ancestral property A Hindu father or any other managing member has power 
to make a gift of ancestral immovable property within reasonable limits for “ pious purposes" Now 
what 1s generally understood by pious purposes 1s gift for charitable and/or religious purposes But 
the Supreme Court in Kamala Devi v Bachu Lal, (1957) SQ J 321 (1957) 1 ANWR (SC) 66. 
(1957) 1 MLJ (SC) 66 (1957) SC R. 452, has extended the managing of pious purposes to cases 
where a Hindu father makes a gift within reasonable limits of immovable ancestral property to his 
daughter 1n fulfilment of an ante-nuptial promise made on the occasion of the settlement of the terms 
of her marriage and the same can also be done by the mother ın case the father 1s dead Later in 
Guramma v Malappa, (1964) 4S C R. 497, it was held that the right to make such a gift 1s not confined. 
to the marriage occasion alone but can be made at any time 

But a gift by a husband to his wife of movable ancestral property made out of love and affection 
would be invalid, for no such gift is permitted under the Hindu law Such a gift will not become 
valid merely becauselın making the gift the husband was merely carrying out the wishes of his father. 
Even the father-in-law if he had desired to make such a gift at the time of the marriage of his daughter. 
in-law would not be competent to do so It1s no doubt true that gifts made m token of love by the 
father-in-law to a daughter-in-law are permitted and become her sirzdfan property But that does 
not mean that a father-in-law 1s entitled to make a gift of ancestral immovable property to a daughter- 
in-law so as to convert it into her sir:4han Generally such gifts are of movable property. But even 
if gifts of 1mmovable property 1n such circumstances are possible, the two provisions must be read 
harmoniously If therefore Hindu law does not permit a father-in-law to make a gift of ancestral 
immovable property to his daughter-m-law, he cannot make such a gift for the purpose of stridhan- 
Further if gifts by the father-in-law to the daughter-in-law which become stridhan include gifts of im- 
movable property, they can only refer to such 1mmovable property as is not ancestral immovable 
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property, for that 1s the only way m which the two provisions can be reconciled. There 1s therefore 
no warrant in Hindu law in support of the proposition that a father-m-law can make a gift of ancestral 
ammovable property to his daughter-in-law 


Appeal from the Judgment and Decree dated the 29th November, 1960, of 
the Madras High Court in Appeal Suit No. 207 of 1957. 


Sarjoo Prasad, Semor Advocate (M S. Narasimhan, Advocate, with him), 
for Appellants. 


S. V. Gupte, Solicitor-General of India (A G. Ratnaparkht, Advocate, with him), 
for Respondents Nos. 1 and 2 


R. Ganapathy Iyer, Advocate, for Respondent No. 3. 
The Judgment of the Court was delivered by 


Wanchoo, 7 :—This is an appeal on a certificate granted by the Madras High 
Court and arises in the following circumstances One Rangaswami Chettiar was 
a man of considerable property and used to live in Poolathur village. He first 
married one Bappanı and had a son by her. But both the son and Bappani died. 
He therefore married Ammathayee, who was defendant No. 2 ın the suit and 1s 
appellant No 1 before us He had a son and two daughters by her. But unfortu- 
nately all the three children died. Thereafter Rangasvvamı Chettiar married 
Lakshmiammal in 1943 She was the first defendant ın the suit, It appears that 
no child was born to Lakshmiammal for about three years and therefore 
Rangaswami Chettiar married a fourth time His fourth wife was the sister of his 
second wife named Supputhayee In February, 1949 Lakshmiammal gave birth 
to a son. There is dispute as to the question whether Lakshmiammal had left 
her husband about 1945 or so because of frequent quarrels between the two. Any- 
how the fourth wife had also no children In June, 1953, Rangasvvamı Chettiar 
fell 111 He was first treated as an out-patient in Batlagundu hospital and later 
admitted as an in-patient On 16th June, 1953, he executed a registered deed of 
gift in favour of his second wife Ammathayee of certain immovable joint family 
property. Lakshmuammal when she came to know of this gift published a notice 
in a newspaper accusing the second and fourth wife of trying to deprive her and her 
minor son of their due share in the joint family property by having the gift deed 
executed and claimed that the gift deed was not valid On 4th September, 1953, 
Rangaswami Chettiar sent a notice in reply to the notice published by Lakshmi- 
ammal In that notice Rangaswami Chettiar accused Lakshmiammal of having 
left him a year and a half after the marriage after quarrelling with him. He also 
accused her of living a life of promiscuity thereafter. Fuanally he said in the notice 
that the son born to Lakshmiammal in February, 1949 was not his son Lakshmi- 
ammal gave reply to this notice of Rangaswami Chettiar on 15th September, 1953, 
in which she maintained that the child was Rangaswami Chettiar’s. She also 
claimed that Rangaswami Chettiar's mind had been poisoned against her by his 
two other wives She denied that she had any connection with any other man 
besides Rangaswami Chettiar. In December, 1953 Rangasvvamı Chettiar died. 


The present suit was filed a year later on 3rd. January, 1955, on behalf of the 
minor son. He claimed halfshare in the joint family properties left by Rangasvvamı 
Chettiar To this suit the three widows who between them have half share were 
defendants Nos. r, 2 and 3 ‘Three other defendants were made parties to the suit 
to whom we shall refer later as they are not concerned with the main controversy 
between the plaintiff and the two step-mothers (? € , second and third defendants). 


The main defence of the two step-mothers, who are now appellants before us, 
was that the plaintiff though born to Lakshmiammal was not the son of Rangasvvamı 
Chettiar and was therefore not entitled to any share ın his properties Further 
Ammathayee pleaded that the gift deed in her favour was valid and that even if 
the plaintiff was the son of Rangaswami Chettiar he would be entitled to half 
share of the properties other than those gifted to her by Rangaswami Chettiar 
before his death. There were other issues im the suit, but we are not concerned 
with them in the present appeal. 
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On the main question, namely, whether the plaintiff was the son of Rangaswami 
Chettiar, the trial Court found in his favour Further on the question whether 
the gift deed in favour of Ammathayee was valid, the trial Court was of opinion. 
that ıt was not competent for Rangasvvamı Chettiar to make a gift of 1mmovable 
joint family property to his wife ‘The trial Court therefore held the gift to be 
invalid and gave the plaintiff a decree for his half share in the property left by 
Rangasvvamı Chettiar, including the properties gifted to Ammathayee before his: 
death 


Thereupon the two step-mothers went in appeal along with two other defendants 
and contested the finding of the trial Court on both these issues. The High Court 
however upheld both the findings. On a consideration of the evidence, the High 
Court came to the conclusion that the heavy burden that lay on those who disputed. 
the paternity of the plamtiff-respondent in view of section 112 of the Indian Evidence 
Act (I of 1872), had not been discharged 1n this case and it had not been proved 
that Rangaswam1 Chettiar had no access to Lakshmiammal on or about the time 
when the plaintiff-respondent could have been conceived On the question of 
the gift deed, the High Court held that Hindu law did not permit a husband to 
gift joint family immovable property to his wife in the circumstances in which the 
gift was made in this case. The High Court therefore dismissed the appeal so far 
as the step-mothers of the plaintiff-respondent were concerned The High Court 
however allowed the appeal of defendants Nos. 4 and 5 who were the brothers of 
the two step-mothers of the plaintiff-respondent and set aside the decree of the trial 
Court with respect to them by which they were made accountable There was 
also a cross-objection before the High Court with respect to certain properties which. 
were in the possession of the sixth defendant That cross-objection was dismissed. 
on the ground that the plaintiff-respondent had failed to prove that those properties 
were joint family properties left by Rangasvvamı Chettiar. Thereafter the two 
widows who are the appellants before us applied for and obtained a certificate to: 
appeal to this Court as the decree of the High Court was that of variance, and that. 
is how the matter has come before us. 


The two main questions which have been argued before us are— 


(1) whether the plaintiff-respondent was the son of Rangaswami Chettiar, 
and 


(ui) whether the deed of gift was valid. 


So far as the first question is concerned, there 1s a concurrent finding of the trial 
Court as well as of the High Court that the plaintiff-respondent is the son of 
Rangaswami Chettiar. Ordinarily therefore this Court would not interfere with 
this concurrent finding offact. But it 1s urged that the High Court did not accept 
the evidence on this point in the same measure as the trial Court did, and that. 
there are circumstances which should have led the High Court (when it did not. 
accept the evidence 1n full) to hold that the plaintiff-respondent was not the son. 
of Rangaswami Chettiar It is also urged that the High Court was in error in 
holding on the basis of section 112 of the Evidence Act that the paternity of the 
plaintiff-respondent had been proved. We are of opinion that there is no force 
in this contention. ‘The main evidence on behalf of the plaintiff-respondent was 
that of his mother, Lakshmiammal. On the other hand the appellants relied on 
the notice sent by Rangaswami Chettiar to Lakshmiammal denying the paternity 
of the plamüff-respondent, and it 1s urged that a notice of this kind is very strong 
evidence rebutting the presumption that the plaintiff-respondent 1s the son of 
Rangaswam: Chettiar, and this 1s particularly so ın the present case because 
Rangaswami Chettiar was keen on having a son and had married four times for that 
purpose. He would not have denied the paternity of the son born to his third 
wife ın the circumstances if that was true ‘The High Court was not oblivious of 
the force of these circumstances But the evidence of Lakshmiammal was that 
she never quarrelled with her husband and that her husband married again because 
she did not give birth to a child for gunt three years, and the fourth marriage of 
Rangaswami Chettiar took place with her consent. She also said that she had not 
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left the house of Rangaswami Chettiar and that the  plaintiff-respondent was 
Rangaswami Chettiar's son. She further said that her co-wives became jealous 
after the birth of the plaintiff-respondent to her and that is why they influenced 
Rangaswami Chettiar against her ‘This evidence was relied upon by the tual 
Court and the High Court has not disbelievedit It1s also in evidence that Lakshm1- 
ammal was living in her father’s house in the same village as Rangaswami Chhettiar, 
even according to the appellants’ witnesses and that Lakshmiammal’s father’s house 
was only a furlong away from Rangasvvamı Chettiar’s house It was ın these 
circumstances that the High Court had to consider the question whether the heavy 
burden which hes on a person denying the paternity of a child born during wedlock. 
had been discharged. It is true that Rangasvvamı Chettiar had given the notice 
to Lakshmiammal in which he denied the paternity of the plaintiff respondent, 
but that notice stands in no better position than would have been the statement 
of Rangaswam1 Chettiar even if he was alive when this suit was fought out in the 
trial Court. Section 112 is in these terms— 

“ The fact that any person was born durmg the continuance of a valid marriage between his 

mother and any man, or within two hundred and eighty days after its dissolution, the mother remain- 
ing unmarried, shall be conclusive proof that he 1s the legitimate son of that man, unless 1t can be 
shown that the parties to the marriage had no access to each other at any time when he could have 
been begotten ” 
It raises inter alia a conclusive presumption that a child born during the continuance 
of a valid marriage between his mother and any man is the legitimate son of that 
man, and this conclusive presumption can only be rebutted if it is shown that the 
parties to the marriage had no access to each other at any time when he could 
have been begotten. The appellants therefore had to prove, as Rangaswami 
Chettiar would have had to prove even 1f he was alive when the suit was fought out 
in the trial Court, that he had no access to Lakshmiammal at any time when the 
plaintiff-respondent could have been begotten, We have already said that even 
according to the appellants Lakshmiammal was only living one furlong away in 
her father’s house from where Rangaswami Chettiar was living. In these circum- 
stances the evidence produced in the present suit falls far short of proving that 
Rangaswam: Chettiar had no access to Lakshmiammal at any time when the 
plaintiff-respondent could have been begotten We have therefore no hesitation 
in agreeing with the High Court, particularly taking into account the evidence 
of Lakshmiammal which has not been disbelieved by the High Court, that the 
appellants had completely failed to prove non-access of Rangaswam: Chettiar 
to Lakshmiammal, at any time when the plaintiff-respondent could have been 
begotten. In these circumstances there is no reason for us to interfere with the 
concurrent finding of fact as to the paternity of the plaintiff-respondent and we 
hold that he 1s the legitimate son of Rangaswami Chettiar. 


This brings us to the question of the vahdity of the gift deed in favour of 
Ammathayee. The gift deed begins with the following recital. 


“ As you happened to be my second wife and in accordance with the promise made to you by 
my father, K K Ramasamı Chettiar at the time of my marriage with you, and according to the direc- 
tions given to me also to execute a document in your favour and also in consideration of the affection 
you are having for me, and your obedient nature ” 


and then follow the words making the gift of certain immovable properties in her 
favour. According to the donee-appellant, the value of this ımmovable property 
was about one-tenth of the entire property left by Rangaswami Chettiar The 
argument on oehalf of the donee-appellant 1s that the gift was valid as it was of a 
reasonable portion of this immovable property, firstly, because it was made by a 
husband ın favour of a wife out of love and affection, and secondly, because it 
was made by her husband to carry out the pious obligation that lay on him to fulfil 
the wishes of his father to make some provision for Ammathayee, which his father 
had indicated at the time of her marriage. 


Hindu law on the question of gifts of ancestral property is well-settled. So 
far as movable ancestial property is concerned, a gift out of affection may be made 
to a wife, to a daughter and even to a son, provided the gift 1s within reasonable 
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dimits. A gift for example of the whole or almost the whole of the ancestral movable 
property cannot be upheld as a gift through affection: (see Mulla”s Hindu Law, 
13th Edition, page 252, para. 225) But so far as immovable ancestral property 1s 
concerned, the power of gift is much more circumscribed than in the case of movable 
ancestral property. A Hindu father or any other managing member has power 
to make a gift of ancestral immovable property within reasonable limits for ** pious 
purposes ". (see Mulla’s Hindu Law, 13th Edition, para 226, page 252). Now 
"what 1s generally understood by “ pious purposes " 1s gift for charitable and/or 
religious purposes. But this Court has extended the meaning of “ pious purposes "' 
to cases where a Hindu father makes a gift within reasonable limits of immovable 
ancestral property to his davghter 1n fulfilment of an ante-nuptial promise made on 
the occasion of the settlement of the terms of her marriage, and the same can also 
be done by the mother 1n case the father is dead. (see Kamala Devi v. Bachu Lal 
Gupta) 


In Guramma Bhratar Chanbassappa Deshmukh v. Malafpa?, it was observed by 
"this Court that 


“€ the Hindu law texts conferred a right upon a daughter or a sister, as the case may be, to 
have a share m the family property at the time of partition. The right was lost by efflux of time. 
“But it became crystallızed into a moral obhgation The father or his representative can make 
a valid gift by way of reasonable provision for the maintenance of the daughter, regard being 
"had to the financial and other relevant circumstances of the family By custom or by convenience, 
such gifts are made at the time of marriage, but the right of the father or his representative to 
make such a gift 1s notconfined to the marriage occasion Marriage isonly a customary 
occasion for such a gift Butthe moral obligation can be discharged at any time, either durmg 
the hfe time of the father or thereafter "' 


But we have not been referred to a single case where a gift by a husband to his wife 
of immovable ancestral property, 1f made, has been upheld We see no reason to 
extend the scope of the words “ rious purposes" beyond what has already been 
done in the two decisions of this Court to which reference has been made ‘The 
contention of the donee-appellant that the gift in her favour by her husband of 
ancestral ummovable property made out of affection should be upheld must there- 
fore fail, for no such gift is permitted under Hindu law insofar as ymmovable ancestral 
property 1s concerned. 


As to the contention that Rangaswami Chettiar was merely carrying out his 
father’s wishes when he made this gift in favour of his wife and that act of his was 
a matter of pious obligation laid on him by his father, we are of opinion that no 
gift of ancestral immovable property can be made on such a ground — Even the 
father-in-law, 1f he had desired to make a gift at the time of the marriage of bis 
daughter-in-law, would not be competent to do so insofar as immovable ancestral 
property 1s concerned No case 1n support of the proposition that a father-in-law 
can make a gift of ancestral immovable property in favour of his daughter-in-law 
at the time of her marriage has been cited. "There 1s in our opinion no authority 
to support such a proposition 1n Hindu law. As already observed, a Hindu father 
or any other managing member has power to make a gift within reasonable İmits 
of ancestral immovable property for pious purposes, and we cannot see how a gift 
by the father-in-law to the daughter-m-law at the time of marriage can by any 
stretch of reasoning be called a pious purpose, whatever may be the position of a 
gift by the father or his representative to a daughter at the time of her marriage. 
One can understand such a gift being made to a daughter when she 1s leaving the 
family of her father As 1t 1s the duty of the father or his representative to marry 
the daughter, such a gift may be and has been held by this Court to be for a pious 
purpose But we see no pious purpose for such a gift by a father-in-law in favour 
“of his daughter-in-law at the time of marriage As a matter of fact the daughter-mn- 
law becomes a member of the family of her father-m-law after marriage and she 
would be entitled after marriage in her own right to the ancestral immovable 
property in certain circumstances, and clearly therefore her case stands on a very 
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different footing from the case of a daughter who is being married and to whom a 


€İÜ giftof ancestral immovable property can be made as held by this 
ourt. 


Learned Counsel for the donee-appellant further refers to the fact that gifts 
made in token of love by her father-in-law to a daughter-in-law are permitted and 
become her stridhan property. "That ıs so. But that does not mean that a father- 
in-law 1s entitled to make a gift of ancestral immovable property to a daughter-in- 
law so as to convert it 1nto her síridhan. Generally such gifts are of move- 
able property. But even if gifts of ymmovable property in such circumstances are 
possible, the two provisions must be read harmoniously. If therefore Hindu law 
does not permit a father-in-law to make a gift of ancestral immovable property 
to his daughter-in-law, he cannot make such a gift for purposes of stradhan. Further 
if gifts by the father-in-law to the daughter-in-law which become strzdhan include 
gifts of immovable property, they can only refer to such immovable property as 
1s not ancestral immovable property, for that 1s the only way in which the two pro- 
visions can be reconciled. We have therefore no difficulty ın holding that there 1s 
no warrant in Hindu law 1n support of the proposition that a father-in-law can 
make a gift of ancestral immovable property to a daughter-in-law at the time on 
her marriage If that 1s so, we cannot see how what the fatheran-law himself 
could not do could be made into a pious obligation on the son as 1s clarmed in this 
case, for that would be permitting indirectly what 1s not permitted under Hindu 
law directly. Further in any case gifts of ancestral immovable property can only 
be for pious purposes, and we doubt whether carrying out the directions of the 
father-in-law and making a gift 1n consequence can be said to be a gift for a pious 
purpose, specially when the father-in-law himself could not make such a gift. We 
are therefore of opinion that this gift cannot be upheld on the ground that Ranga- 
svvamı Chettiar had merely carried out the wishes of his father indicated on the 
occasion of the marriage of Ammathayee. 


The appeal therefore fails and 1s hereby dismissed with costs to the plaintiff- 
respondent, 


Before we part with this appeal, we should like to refer briefly to the case of 
Natarajan Chettiar who was defendant No 6 1n the trial Court and is respondent 
No. 3 before us. He was made a party with respect to certain properties in Schedule 
D to the plaint. His case was that the properties in Schedule D were not liable 
to be partitioned. This contention of his was upheld be the trial Court. That is 
why the decree does not provide for partition of D Schedule properties. It was 
therefore unnecessary for the appellants to make him a party to the present appeal 
unless the appellants claimed some relief against him. Learned Counsel for the 
appellants has stated that no relief is being claimed against Natarajan Chettiar, 
respondent No. 3. The appeal therefore must fail as against Natarajan Chettiar 
who will get his costs from the appellants but no hearing fee. 


Further among the properties to be divided were a gold chain (item 6) and 
certain promissory notes (1tems Nos. 2 to 4) of Schedule B. The trial Court held 
that there was no proof that these 1tems existed. In the decree however this has 
not been made quite clear. We therefore direct that the trial Court will correct 
the decree to bring it into line with its finding on these items, 


V.K. Appeal dismissed. 


[END OF VOLUME (1967) 1 M.L.J. (S.C..)]. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. CHANDRA REDDY, Chief Justice AND Mr. JUSTICE 


M. NATESAN. 


P. Doraikkannu ..  Petsteoner® 
de 
The Proprietor, Hotel Savoy, Madras-6 .. Respondent. 
Payment of Wages Act (IV of 1936), section 15 (2)—Scope—Workman suspended pending enquiry and 
charges— Payment of wages withheld—Application by worker under section. 15 (2) clarming wages for the 


suspended period —Maintainability. 
Section 15 (2) of the Payment of Wages Act would be attracted to all cases where the wages are 
withheld for some reason or other and 1s not confined to cases of withholding of wages for the actual 


work done by the employee. 

Where a workman 1s suspended pending enquiry into charges against him, the non-payment of 
wages for a number of months on the ground of such suspension would amount to delaying payment 
of wages within the meaning of section 15 (2) The contract of service subsists between the employer 
and employee even during the period of suspension and 1n the absence of a term 1n the contract or of 
a rule, statutory or otherwise, or a standing order, permitting the employer to suspend pending 
enquiry, the employee must be deemed to be 1n service and entitled to remuneration, the fact that 
he was not allowed to work not making any difference In such a case, therefore, an application 
under section 15 (2) of the Payment of Wages Act by the suspended workman claiming wages for 
the period of his suspension would be maintainable and the Payment of Wages Authority would have 
jurisdiction to entertain the application and to allow the claim 1f 1t is not barred by limitation 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes (Chief Judge), Madras, dated 24th August, 
1962, and made in P.W. Appeal No. 11 of 1962 (P.W. Case No. 631 of 1961, on the 
file of the Payment of Wages Authority, Madras). s 

S. Ramaswam and I. Doraiswam:, for Petitioner. 

A. Abdul Ghani (amicus curiae), for Respondent. 

The Judgment of the Court was delivered by 

Chandra Reddy, C 7.—The question that requires an answer in this revision 
petition 1s whether the Payment of Wages Authority has jurisdiction to award wages 
for the period during which the workman was suspended pending enquiry into the 
charges. The petitioner was employed by the respondent as a cashier on a monthly 
salary of Rs roo in addition to free boarding, etc. By an order dated rst March, 
1961, the petitioner was suspended with effect from 3rd March, 1961, pending 
enquiry into certain charges against him, the details of which need not be set out 
here. But as no enquiry was started, the petitioner presented an'application before 
the Payment of Wages Authority under section 15 (2) of the Payment of Wages 
Act (hereinafter referred to as the Act) for an order directing the respondent to pay 
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a sum of Rs. 1,680 as representing his wages up to that date. The Payment of 
Wages Authority, while rejecting the petitioner’s claim for some months cn the 
ground of limitation, directed the respondent to pay the petitioner Rs. 1,120 at 
Rs. 160 per month for seven months as wages and cost of fice food. 


The respondent carried an appeal to the Chief Judge of the Court of Small 
Causes contending that it was not within the powers of the Payment of Wages 
Authority as the claim does not fall within the ambit of section 15 of the Act. This 
submission found favour with the Appellate Tribunal with the result that the order 
of the Payment of Wages Authority was reversed and the application of the peti- 
tioner dismissed. In his opinion the Payment of Wages Authority could not decide 
as to the validity of the suspension of the petitioner by the respondent. It 1s this 


judgment of the Chief Judge of the Court of Small Causes that 1s the subject-matter 
of this revision case. 


The point taken by Sri Ramaswami in this revision case 1s that the Appellate 
Tribunal failed to appreciate that section 15 (2) of the Act 1s attracted to all cases 
where the wages are withheld for some reason or other and is not confined to cases 
of withholding of wages for the actual work done by the employee. We are disposed 
to accede to this proposition. Before we address ourselves to this question it is 
convenient to look at the terms of section 15. The section rules:— 


* (1) The State Government may, by notification in the Official Gazette, appomt any Commis- 
sioner for Workmen’s Compensation or other cfficer with experience as a Judge of a Civil Court or 
as a Stipendiary Magistrate to be the authority to hear and decide for any specified area all claims 
arising out of deductions from the wages, or delay 1n payment of the wages. ........... + eee ”. 


(2) Where contrary to the provisions of this Act any deduction has been mace frcm the wages 
of an employed person, or any payment of wages has been delayed, such person himself cr ary legal 
practitioner or any official of a registered trade union authorised in writrg to act cn his Let alf, cr 
any Inspector under this Act or any other person acting with the permission of the avthcrity zr ponmtcd 
under sub-section (1), may apply to such authority for a direction under sub-section (3) ° 


Provided that every such application shall be presented within six months ficm the date cn which 


the deduction from the wages was made or from the date on which the payment of the wages was 
due to be made, as the case may be. 


* * * * * $ 


We are not concerned with the other provisions of section 15 We may also 
mention here that some changes have been introduced into the section but it s 
unnecessary for the purpose ofthis enquiry to refer to them as our decisions turns 
upon section 15 (1) as it stood at the time of the presentation of the application. 


Could it be posited that the payment of wages has been delayed as contemplated 
by sub-section (2)? In our opinion thé: non-payment of wages for a number of 
months on the ground of suspension would amount to delaying payment of wages. 
It is true there 1s some support for the view taken by the Chief Judge of the Court 
of Small Causes that so long as the suspension isin operation, it could not 
be postulated that there has been withholding or delaying payment of wages and 
it is not for the Payment of Wages Authority to decide whether the suspension was 


17 or not vide Venkatavaradan v. Sembiam Saw Muills+, and Arumugham v Jawahar 
illş?. 


In the first of these cases the employee was first suspended and subsequently 
discharged from service. He applied to the Commissioner under the Payment of 
Wages Áct for salary for the period during which he was suspended and also damages 
for wrongful termination of services. The learned Judge thought that the whole 
claim was 1n effect damages for wrongful termination of services without treating the 
claim for wages for the period of suspension as a distinct claim. He held that the 
proper course, 1f any, for the employee was to institute a suit for damages and not 


— charges under the Act and the forum was not the Commissioner but a civil 
ourt. 


In Arumugham v. Tamarhar Mills?, Ramaswami, J., held that wages for the period 
of suspension are not within the contemplation of section 15 (2) as they amount only 


——— 
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to potential wages. Moreover, the decision in that case seems to have turned upon 
the standing orders governing the employment of workmen. As already remarked 
by us, the theory propounded by the two learned Judges seems to lend colour to 
the opinion expressed by the Appellate Tribunal. 


We feel that the language of section 15 cannot sustain the conclusion arrived at 
by them. It should be remembered that the contract for service subsists between 
the employer and émployee even during the period of suspension and 1n the absence 
of a term 1n the contract permitting the employer to suspend the employee pending 
enquiry against him, he must be deemed to be 1n service and entitled to. remunera- 
tion, the fact that he was not allowed to work not making any difference in this 
behalf. In the absence of a rule permitting the employer to suspend the employee 
for some reason or other, 1t is not within the powers of the employer to suspend the 
employee and refuse to pay him wages therefor. , 


This decision of ours is reinforced by the pronouncement of the Supreme Court 
in The Management of Hotel Imperial v. Hotel Workers’ Umon*. It was laid down there 
that the power to suspend 1n the sense of a right to forbid a servant to work is not an 
implied term 1n any ordinary contract between the master and servant and that such 
a power can only be the creature either of a statutory provision or a rule or standing 
order governing the employment or of an express term 1n the contract itself. The 
absence of such power either means that the master would have no power to sus- 
pend a workman and even 1f he does so 1n the sense that he forbids the employee to 
work, he will have to pay wages during the so called period of suspension. 


Messrs. Burn & Co. v. Their Workmen? rendered by the Supreme Court is 
authority for the proposition that where one 15. placed under suspension, as a rule, 
his wages including allowances can be said to be withheld for the time being. 


The judgment of the Calcutta High Ccurt in Union of India v. Arjun Singh?, con- 
tains the principle that the wages payable to a workman suspended come under the 
purview ofsecticn 15. It was held there that the employee could not work because 
the employer had not respected the contract that existed between the two and 1f the 
employee could not render service and actually earn the wages 1n question, the situa- 
tion, was amenable to the Act. 


On the language of section 15 and the decided cases we feel that the wages 
payable to the employee 1n a case like the present one come within the range and 
sweep of section 15 1n the absence of a term in the contract, or of a rule, statutory 
or otherwise or a standing order 1n that behalf, permitting the employer to do it. 
We are not persuaded that the absence of a term 1n the contract prohibiting the 
employer from suspending the employee enables the employer to suspend the 
employee as suggested by the learned Counsel for the respondent In our opinion 
it is the presence of a term in the contract or any provision either ın the statute or 
rule or standing order entitling the employer to suspend the employee that could 
be basis of suspension. 


In the result, we reverse the decision of the Chief Judge of the Court of Small 
Causes and restore that of the Payment of Wages Authority. This Civil Revision 
Petition. 1s allowed with costs. 


We are thankful to Sri Gham who assisted us as amicus curiae for the respondent. 
V.K. Pehhon. allowed. 


————ÓÁá———M M A à À a — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Vusrıce M. NATESAN. 
S. V. K. M. Ratnasvamy Nadar and Brothers, through its 


Partner, M. Manıckavelu Nadar ..  Petittioners” 
0. 
K. Subbuswamy Iyer and another “.. Respondents. 


Madras Gourt-fees and Suits Valuation Act (XIV of 1955), section 69—Scope—Documents relating to 
merits of the claum marked in evrdence—No oral evidence recorded —Subsequent dismissal of suit as settled out of 
Gourt—Clatm for refund of half the Gourt-fee—T enability 


Refund of half the Court-fee under section 69 of the Madras Court-fees Act can be claimed 
only when a suit is dismissed as settled out of Court before any evidence on the merits of the claim 
had been “ recorded ” The argument that the use of the word “recorded” ın the section can 
only refer to the recording of oral evidence and not to the marking of documentary evidence 1s 
untenable The word 1s used only 1n the sense of being made part of the record Documentary 
evidence also forms part of the record and hence even if documents relating to the merits of the 
claim have been marked ın evidence and are thus made part of the record the benefit of section 69 
"will not be available, 


When the claim is for refund of revenue lawfully collected, the Court can order refund only 
where specific authority 1s given by the statute "There 1s no question of liberal interpretation. Effect 
must be given to the plain and unambiguous language of the statute. 5 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Munsif, Tirunelveli, dated 22nd January, 1962 and made in 
I.A. No. 1522 of 1961 in Original Suit No. 614 of 1960. 

T. Martin, for Petitioner. 


$. D. Ramalingam for Government Pleader (4. Alagiriswami), for State. 
The Court made the following 


OrpER.—This revision has been preferred against the order of the learned 
District Munsif of Tirunelveli, rejecting the application of the petitioner for refund 
of half the Court-fee paid on the plaint under section 69 of the Court-fees Act. 
The suit had been filed ın February, 1960, and on 20th November, 1961, the case 
was taken up for hearing. Two Exhibits, Exhibit A-1 and A-2 were marked in 
evidence. However, before any oral evidence was recorded in the suit, it was 
reported as settled out of Court, and ıt was dismissed. 


Section 69 of the Madras Court-fees and Suits Valuation Act, 1955, which 
provides for refund of half the Court-fees on settlement of the case before hearing 
runs thus :— : 

** Section 69 —Wherever any suit is dismissed as settled out of Court, before any evidence has 
been recorded on the merits of the claim, half the amount of all fees paid in respect of the claim or 
claims ın the suit shall be ordered by the Court to be refunded to the parties by whom the same have 
been respectively paid 

Explanation —The expression meris of the clam shall have the meaning assigned to it m section 
12." 

The Explanation under section 12. provides that the expression “ merits of the 
claim" refers to matters, which arise for determination in the suit, not being matters 
relating to the frame of the suit, misjoinder of parties and cause of action, the 
jurisdiction of the Court to entertainor try the suit, and the fee payable, but 
inclusive of matters arising on pleas of res judicata, limitation and the like. 


It is not disputed that Exhibits A-1 and A-2, which had been marked ın evidence 
related to the merits of the claim What the learned Counsel for the petitioner 
contends 1s that section 69 speaks of recording of evidence, and unless oral evidence 
had been recorded, he could claim the benefit of the section, 1f the suit was settled 
out of Court, and got dismissed on that ground. Learned Counsel submits that any 
dismissal of the suit as settled out of Court would entitle the party to refund of the 
Court-fee, provided no oral evidence had been taken on the merits of the claim. 
Learned Counsel contends that the use of the word '' recorded " in the section can 
———————————————————————————— MÀ MÀ 
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onlyrefer to the recording of oral evidence and not to the marking of documentary 
evidence. To sustain this argument, learned Counsel drew my attention to certain 
provisions in the Criminal Procedure Code; like section 354, where the word recorded. 
has been used with reference to the evidence of witnesses But a perusal of the sec- 
tion and the connected provisions would show that the word “recorded” is usedin the 
sense of being made part ofthe record. Section 356 of the Criminal Procedure Code 
speaks of evidence being taken down in writing, and, on certain formalities as pro- 
vided ın the section being complied with, it forming part of the record. A record 
generally means an official written report of public proceedings, as of a Legislature 
or Court of law. It also means documents preserved as evidence of proceedings, 
asofa Court. Evidence in a case can both be oral and documentary, and instances 
are not infrequent, where cases are disposed of purely on documentary evidence at 
times massive. That the word “recorded” 1s used with reference to documentary 
evidence also will be clear, if the marginal heading of Order 13, rule 7 of the Civil 
Procedure Code 1s referred to, which speaks of recording of admitted and return of 
rejected documents. Documentary evidence also forms a part of the record of the 
case, and therefore, gets recorded like oral evidence. Section 69 of the Court-fees 
Act refers to any evidence being recorded , that means, even if documentary evi- 
dence, relating to the merits of the claim, has gone into the record, the party will 
not be entitled to the benefit of section 69. The argument 1s without substance. 


Learned Counsel for the petitioner relied upon the decision of this Court in 
Paramaswa v. Krishnavem!, but I do not think that the case in questionis of any help 
to the petitioner. There, the suit had been filed for three reliefs, and on an inter- 
locutory application, arguments were heard and judgment rendered in favour of 
the plaintiff with regard to one of the reliefs. Subsequently the remaining two 
reliefs were settled out of Court, and the suit was withdrawn and dismissed. 
Venkataraman, J., holding that the two relefs, on which there had been no adjudi- 
cation, were separable from the one for which a decree had been given, directed 
refund of half the Court-fee on the two reliefs. It 1s observed in the judgment that 
no evidence had been recorded on the merits of the claim. What is relied upon 
by the petitioner’s Counsel 1s an observation in the judgment that a few documents 
had been looked into. But this reference was 1n relation to the part of the case on. 
which there was a judgment. In respect of the reliefs which had been held over, 
no evidence was recorded. This case 1s distinguishable, as all that it holds 1s that, 
when reliefs are severable, and there had been no adjudication in respect of some of 
the reliefs, and no evidence recorded on the merits of claim, relating to those reliets 
there could be refund of Court-fee with referene to those reliefs, 1f the claim in regard. 
to them was settled out of Court, and the suit got dismissed. 


Here, documents have been marked in evidence, and they have gone into the 
record as evidence in the case, on the merits of the claim. The language of section 
69 does not give any room for doubt. Clearly, the suit in this case was got settled 
after evidence had been recorded on the merits of the claim. As pointed out by 
Ganapatia Pillai, J., in Padmanabha v. Naraindas*, where the claim is for refund of 
revenue lawfully collected by the State, the Court could exercise jurisdiction to 
make orders for refund only where specific authority is given to the Court under the 
Madras Court-fees and Suits Valuation Act XIV of 1955. There is no question of 
liberal interpretation of the Act 1n such a case. Effect must be given to the plain 
and unambiguous language of the statute. The view of the Court below, that admis- 
sion of documentary evidence 1s also recording of evidence and that the provisions of 
section 6g are not attracted, 1s correct, and the order does not call for interference. 
The revision, therefore, fails and is dismissed No costs. 


V.K. Petition dismissed, 


f—————ÓÓMÓMMM ——— SS E 
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IN THE HIGH COURT OF JUDICATURE OF MADRAS. 
PRESENT —Mm. Justice A, ALAGIRISWAMI. 


Ching Chong Sine alias C. H. Chin | Pehilioner* 


Puttay Gowder Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1950), sechon 25 and Groil Procedure Code 
(V of 1908), section 115— District. Fudge—Power of revistons—Appellate Rent Control orders — Propriety— 
Meaning of— Different conclusion on proved facis —Open to District Fudge. 


Section 12 (5) of the Madras Rent Control Act of 1949 and section 25 of the Act of 1960 enable 
the District Judge in the case of mofussal cases and the High Court m cases arising m the City to 
consider the lower Gourt's order with regard to its legality, propriety and regularity Tt 1s open to 
consider the propriety of an order made by the subordmate authority and come to a different con- 


clusion on the facts proved 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the District Court of Coimbatore dated 1st July, 1963 and made in C.R P. 
No. 1032 of 1962 (C M.A No. 2 of 1962, Sub-Court, Ootacamund HRC No. 
69 of 1960, Rent Controller, Ootacamund). 


A. K. Sreeraman, for Petitioner. 


P. S. Balakrishna Ayyar and P. S. Ramachandra Ayyar, for Respondent. 
The Court delivered following 


JupGMENT.—This is an application under section 115 of the Code of Civil 
Procedure to revise the order of the learned District Judge of Coimbatore in C.R.P. 
No. 1052 of 1962. The learned District Judge allowed a revision by the landlord 
against the judgment of the learned Subordinate Judge of Ootacamund 1n C. M.A. No. 
2 of 1962, by which the learned Subordinate Judge reversed the order of the House 
Rent Controller ın H.R.C No 69 of 1960, and held that there was no wilful default 
by the tenant justifying his eviction. The learned District Judge came to the conclu- 
sion that there was wilful default and so allowed the revision. Realising the limita- 
tions of section 115, Civil Procedure Code, Mr A. K. Sreeraman, learned Counsel 
for the petitioner, has urged that the learned District Judge in so far as he differed 
from the Subordinate Judge and held that there was wilful default in the payment 
of rent by the tenant was either exercising a jurisdiction not vested in him or acted 
with material irregularity and therefore this Court in exercise of 1ts powers under 
section 115, Civil Procedure Code should interfere. 


I am afraid the arguments of the learned Counsel for the Petitioner as to the 
ambit of section 25 of the Madras Buildings (Lease and Rent Control) Act are not 
justified by the wording of that section. He has referred me to two decisions of this 
Court, one of Rajagopala Ayyangar, J., in C.R.P. No. 1420 of 1954 and another by 
Rajamannar, C.J.,in Saswarna Thevarv. Ponnul, İn the case decided by Raja- 


mannar, C.J., he extracts with approval a paragraph from the judgment of 
Rajagopala Ayyangar, J, which reads thus: 


“The only proper way of definimg the relative jurisdiction ot the appellate and revisional 
authorities constituted under the Madras Buildings (Lease and Rent Control) Act 15 to hold that 
while an appellate authority 1s entitled to examine every question of fact and law dealt with, in or 
arising out of, an order of the Rent Controller a revisional authority, while undoubtedly can interfere 
with the questions of law, where the Rent Control Act or any provision has been misconstrued, 
cannot normally interfere with findings of fact unless (a) there were no other materials on which such 
a finding could be based, or (5) the finding has been reached by a consideration of irrelevant or 
inadmissible matter $ or (c) ıt 1s So perverse that no reasonable person could have reached that conclu- 
sion , or (4) the finding had been reached by an erroneous understanding of the law applicable to the 
matter To hold thata revisional authority could interfere with findings of fact of an appellate 
authority without regard to these limitations. would be to convert a revision into a regular appeal 
and to obliterate the distinction between appeals and revisions which the Act has taken care to 


provide ”’ 

With great respect to the learned Judges, I cannot help feeling that both their Lord - 

ships have not considered the words of section 12 (5) of the old Madras Buildings 

(Lease and Rent Control) Act, 1949, or section 25 of the present Act, which enable 

“——————————--—---———————— — ——— 
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the District Court in the case of mofussil cases and the High Court in cases arising 
in the city to consider the lower Court's order with regard to its legality, propriety 
and regularity. "There is no reference ın either of the two judgments, to the exact 
implications of these words. 


‘The implications of the word ‘ propriety ? have been considered by the Supreme 
Court in Raman and Raman Ltd. v. Government of Madras*, thus - 

“The word ‘ Propriety ” has nowhere been defined in the Act and ıs capable of a variety of mean- 
ings In the Oxford English Dictionary (Vol VIII) it has been stated to mean fitness , appropriate- 
ness, aptitude , surtability , appropriateness to the circumstances or conditions , conformity with 
requirements, rules or principle , mghtness, correctness, ‘yustness, accuracy If the State Govern- 
ment was of the opinion that respondent 2 had better facilities for operation than the appellant and thew services 
to the public would be more benefuctal, it could not be said that the Slate Government was in error in thinking that 
the order of the Board confirming the order of the Regional Transport Authority was unproper ” 


Now, the last sentence would show that from the same set of circumstances, it 15 
open to an authority exercising a power simular to the one under consideration to 
consider the propriety of an order made by a subordinate authority and come to a 
different conclusion from the subordinate authority. In Mot: Ram v. Sura; Bhan’, 
the Supreme Court points out that under section 15 (5) of the Punjab Act (which 
was the section under consideration in that case), the High Court has jurisdiction 
to examine the legality or propriety of the orders under revision and that would 
clearly justify the examination of the propriety or the legality of a finding made by 
the authorities about the requirement of the landlord under section 13 (3) (a) ün). 


Now, reading the above statement of the law along with that contained in 
Raman and Raman Lid. v. Government of Madras}, 1t1s obvious that a Court like the 
District Court in the present case has the power to come to a conclusion different 
from that arrived by the subordinate Court on the same set of circumstances. 
Mr. Sreeraman urged that 1t was not open to the District Court in revision to come to 
a conclusion different from the subordinate Court. It is not as though the subordi- 
nate Court in this case was the Trial Court. It has often been observed, ‘while 
meeting the arguments advanced in appeals that an appellate Court should not lightly 
interfere with a finding of fact arrived at by a trial Judge who had the opportunity 
of hearing witnesses and observing their demeanour, that while the trial Court, 
which has had such an opportunity, might be 1n a better position to assess the credi- 
bility of the witnesses and, therefore be in a better position in coming to a conclusion 
as to a finding of fact, 1t does not stand in a better position than an appellate Court 
with regard to the conclusion to be drawn from the proved facts and that 1n such a 
case, an appellate Court 1s in as good a position as the trial Court to draw its own 
conclusions. What the learned District Judge has done in this case is not to differ 
from the learned Subordinate Judge and to come to his own conclusions as regards 
facts, but to draw his own conclusions on the facts proved, and I am unable to agree 
with the learned Advocate for the petitioner that this was something which the learned 
District Judge was not competent to do. It follows that the judgment of the 
learned District Judge, in so far as he reversed the judgment of the Subordinate 
Judge, falls clearly within the ambit of section 25 of the Madras Buildings (Lease 


and Rent Control) Act. As such, there is no room for exercise of revisional powers 
of this Court. 


This petition is dismissed with costs. Time for vacating six months. 
VS Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Origmal Jurisdiccion ) 


Present .—Mr Justice P S. KATLASAM. 


Shri V G Row e+ Petttioner* 
U 


Shri N. Krishnaswamy Reddy and two others . Respondents 


Gonstitution of İndia (1950), Article 217 (2) (b) —Eligibility for being appointed as a. High Court Judge 
—Requirement of beng for at least ten years ** an Advocate of the High Court’’—Actual practice before the High 
Gourt for ten years 1f necessary —Allegat:ion of mala fides against the State Government — Effect on appointment. 

Gonstitution of İndia (1950), Article 132 (1)—Gertificate to appeal to Supreme Court under from judgment 
of single Fudge of High Gouri—Grant of when remedy of appeal to Division Bench not pursued —Practice. 


When Article 217 (2) (b) of the Constitution of India states that a person shall not be qualified 
for appointment as a Judge of a High Court unless he has for at least “ten years been an Advocate 
of a High Court "*, it does not require that the person concerned should have been actually practising 
before a High Court for at least ten years. What 1t requires 1s that for qualifying to be a Judge one must 
be a person of at least ten years standing as an Advocate of a High Court which means an Advocate 
entitled as of right to practise in the High Court for the specified period. There is no justification for 
classifying the Advocates who are entitled as ofright to practise in the High Court into two 
categories of persons actually practising in the High Court and persons not actually practising in 
the High Court for the purpose of Article 217. 


The appomtment of a High Court Judge 1s by the President after consultation with the Chief 
Justice of India, the Governor of the State and the Chief Justice of the High Court. The State Govern- 
ment 1s not directly concerned with the appointment. Hence allgations of mala fides against the State 
Government m pushing through an appointment cannot invalidate the appointment since it would be 
futile to contend that the President, the Chief Justice of India and the Chief Justice of the High Court 
were directly or indirectly influenced by the State Government in the appointment of a Judge 


(The Court refused to grant a certificate to appeal to the Supreme Court under Article 132 (1) 
of the Constitution of India though according to 1t the matter involved the interpretation of an Article 
of the Constitution on the ground that the petitioner had a remedy by way of an appeal to a Bench of 
the High Court ) 

Petition under Article 226 of the Constitution of India, praying that 
in the circumstances stated therein, and in the affidavit filed therewith the High 
Court will be pleased to issue a writ of quo warranto against the İst respondent, call- 
ing upon him to furmsh information, underwhat authority he holds the Public 
Office of a Judge of the High Court,of Judicature at Madras after calling for the 
records from the 2nd and 3rd respondents herein pertaining to his appointment 


G. Vasantha Pai, for Petitioner. 


The Court made the following ? 

ORDER.—Th:s petition 1s filed for the issue of a writ in the nature of quo warranto 
against the first respondent, calling upon him to furnish information under what 
authority he holds the Public Office of a Judge of the High Court of Judicatue at 
Madras, after calling for the records from the second and third respondents. 


The first respondent was appointed as a Permanent Judge of this High Court 
on 8th July, 1966, and he assumed office on the same date He was enrolled as an 
Advocate of this Court on 11th December, 1939 It 1s stated that he elected to practise 
in the subordinate Gourts at Chingleput till December, 1960, when he was appointed 
as Public Prosecutor, Madras High Court. He was appointed Advocate-General 
in 1964, which office he held ull his appointment asa High Court Judge Accord- 
ing to the petitioner, on the date of his appointment as High Court Judge, the first 
respondent had only 5 years and 7 months practice in the High Court. The facts 
stated may be taken as correct, for the purposes of this petition The appointment 
18 challenged on the ground that the first respondent docs not satisfy the qualification 
of being an Advocate of a High Court for at least 10 years before the date of his 
appointment The validity of the appointment 1s also attacked on the ground that 
the appointment was not made ın accordance with the letter and spirit of the Consti- 
tution, and that the State Government commutted fraud on the Constitution by 
conferrimg on the first respondent a preferment. 
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The relevant portion of Article 217 of the Constitution of India may be 
extracted : 

“ (1) Every Judge of a High Court shall be appointed by the President by warrant under his 
hand and seal after consultation with the Chief Justice of India, the Governor of the State, and, 
in the case of appointment of a Judge other than the Chief Justice, the Chief Justice of the High Court, 
ae ‘ (2) A person shall not be qualified for appormtment as a Judge of a High Court unless 
he 1s a citizen of India and (a) , (6) has for at least ten years been an Advocate of a 
High Court or of two or more such Court in succession ”. 


The contention of Mr Vasantha Pai, the learned Counsel for the petitioner, 1s that 
the words ' has for at least ten years been an Advocate ofa High Court’ could only 
be construed to mean that he was actually practising before a High Court for ten 
years Reliance was placed on Article 233 of the Constitution is support of this 
contention, Article 233 relates to the appomtment of District Judge and provides 
that a person shall only be eligible to be appointed as a District Judge, if he has been 
for not less than seven years an Advocate or a Pleader It was contended that, while 
an Advocate or Pleader of seven years 1s qualified to be appointed as a District 
Judge, Article 217 required that a persov “has for at least ten years been an Advocate 
of a High Court’ The words ‘ Advocate of a H gh Court ? in contra distinction 
to the word ‘ Advocate ” simpliciter used in Article 233 are relied on, to substantiate 
the contention that an Advocate of a High Court could only meanan Advocate prac- 
tising ın the High Court 


The Government of India Act, 1935, section 220 (3) provided that a person shal! 
not be qualified for appointment as a Judge of a High Court unless he had for at 
least ten years been a Pleader of any High Court The provision relating to the 
appointment of a District Judge found in section 254 was that the person should have 
been for not less than five years a Barrister, a member of the Faculty of Advocates 
in Scotland, or a Pleader Thus, while section 220 clause (3) (d) would mention 
the words “ a Pleadeı of any H gh Court ", section 254 mentioned only “a Pleader" 
without the words “of any High Court". 


Clause 9 of the Letters Patent empowered the High to enrol Advocates, Vakils 
and Attorneys The Legal Practitioners Act, 1879, provided for the entry of Advo- 
cates and Vakils Section 4 provided that every person entered as an Advocate or 
Vakil on the roll of any High Court under the Letters Patent shall be entitled to prac- 
tise in all the subordinate Courts Provision was also made for the High Court 
making rules for prescribing the qualifications, admission and certificates of proper 
persons to be Pleaders of the subordinate Courts. Under the Legal Practitioners 
Act, there were two classes (1) Advocates and Vakils on the ioll of a High 
Court under the Letters Patent, and (2) Pleaders who were entitled to practise in 
the subordinate Courts The Indian Bar Councils Act, 1926, provided for admıs- 
sion and enrolment of Advocates. Section 8 (1) providedthat no person shall be 
entitled as of right to practise in any High Court, unless his name was entered in 
the roll of the Advocates of the High Court maintamed under the Act. Section 8 (2) 
empowered the High Court to prepare and mamitam a roll of Advocates of the High 
Court in which shall be entered the names of (2) all persons who were, as Advocates, 
Vakıls or Pleaders, entitled as of right to practise in the High Court immediately 
before the date on which the Act came into force, and (6) all other persons who have 
been admitted to be Advocates of the H:gh Court under the Act Thus, the section 
contemplated a roll consisting of persons who were Advocates, Vakuls and Pleaders 
entitled as of right to practise im the High Court, and persons who were admitted 
to be Advocates of the High Court under the Act Certain requirements as to pay- 
ment of stamp duty was also provided in the case of Advocates, Vakils and Pleaders 
who were entitled as of right to practise In the context of the provisions of the 
Letters Patent, the Legal Practitioners Act and the Indian Bar Councils Ac., sf the 
words in Article 217 and Article 233 are examined, it w?ll be clear that for qualifying 
to be a Judge, one must be a person of at least ten years’ standing as an Advoca‘e of a 
High Court which would mean ar Advocate entitled as of right to practise 1n the High 
Court, whereas Article 233 would also include a person whois an Advocate or Pleader 
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not so entitled as of right to practisem the High Court The Government of India Act, 
1935, instead of the word “ Advocate ’ used the words “ Pleader " “There s nothing 
in the Constitution of India or the Government of Indie, Act, 1935, hom wluch ii can 
be inferred that a condition that person must be practising mn the High Court itself, 
has been superunposed Whether such a provision is desirable or not, we are not 
concerned Bit I do not find any justification for classifying the Advocates who are 
entitled as of right to practise in the High Court into two categories of persons actually 
practising in the High Court and  persors not actually practismg in the High 
Court for the purpose of Article 217 of the Corstitution Iam, therefore, unat le 
to accept the contertion of the petitioner 


The petitioner has alleged that the State Government did not act im terms of the 
Constitution, and were influenced by extraneous and irrelevant considerations, and 
that they committed fraud on the Constitution The appointment of a High Court 
Judge is by the President after consultation with the Chief Justice of India, the Gover- 
nor of the State and the Chief Justice ofthe High Court The State Government 
are, therefore, not directly concerned with the appointment It 1s unnecessary to go 
into the question whether the State Government were actuated by extraneous and 
irrelevant considerations, as 1t 1s futile for the petitioner to contend that the Presi- 
dent, the Chief Justice of India and the Chief Justice of the High Court were directly 
or indirectly infiuenced by the State Government in the appointment Inths view, 
it is unnecessary to consider the allegation against the State Government 


There are no merits in this petition and it 1s therefore dismissed 


Mr. Vasantha Pai, learned Counsel for the petit.oner prays that a certificate 
to appeal to the Supreme Court under section 132 (1) of the Constitution may be 
granted in view of the importance of the question He relied on a decision of the 
Supreme Court in Election Commission v Venkata Rao!, im support of his contention 
that a certificate can be issued by a single judge of this Court The matter involves 
the interpretation of an Article of the Constitution But I am not inclined to grant 
a certificate as the petitioner has got a remedy by way ofan appeal to a Bench of this 
Court The petition is dismissed. 


V K. ———— Petstion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 


j PRESENT :—-Mr Justice K, Srinivasan. 
V. G. Row .. Petitioner* 


0. 
A Alagırısvvamy and tvvo others : Respondents 


Constitution of İndia (1950), Article 217 (2) (b) read with the Explanation—Eltgibilty for being appointed 
as a High Court Fudge —Expression * has been an Advocate of a High Court’—If means ‘ has been practising before 
a High Court’—Scope of the Explanatıon—7udırtar Office of District Münsif: held during  bre-Constuutton 
period by a person after he became an Advocate—lIf can be taken into account in considering his eligibiliy. 


Gonstitution of İndia (1950), Article 132 (1)—Appeal to Supreme Court from judgment of single Fudge of 
High Court, side-tracking remedy of appeal to Division Bench—Grant of certificate Practice 


Article 217 (2) (2) of the Constitution of India does not in terms require that before an Advocate 
could be appointed as a Judge of the High Court he should have been for at least ten years, practising 
in that or any other High Court, it would suffice if he were entitled to practise in a High Court for 
the requisite period —_ It 1s difficult to hold that the expression ‘ has been an Advocate of a High Court ? 
in Article 217 (2) (5) should be taken to mean ‘ has been practising before the High Court’ If that 
was the underlying intention, it could have been so expressed The colourless expression * has been 
an Advocate of a High Court’ has been designedly put in only to ensure the necessary legal qualifi- 
cation and standing as an Advocate leaving out other matters which may call for a practical approach, 
such as the assessment of the ability of the Advocate, the volume of his practice, his standing at the Bar 
and the like Thus the Article does not require that the person concerned should have practised before 
a High Court for the requisite period and that 1f he has confined his practice to the Courts other than 
the High Court, he lacks the quahfication prescribed 

OO ———————“ ——.- 
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The Explanation to the Article 217 states that in computing the period during which a person 

has been an Advocate of High Court there shall be included any period during which the person held 
_judicial office after he became an Advocate The expression ‘ after he became an Advocate ’ occurring 
in the later part of the Explanation could not be read as “after he became an Advocate of the High 
Court ’ that 1s 1n the sense that after he started practising in the High Court Any period during which 
a person held a judicial office after he became an Advocate should be included | What is excluded by 
the Explanation 15 only the period when the person held judicial office before he became an Advocate. 


The fact that the judicial office of the District Munsif was not an adequate qualification for 
appointment as a Judge of a High Court under the Government of India Act (1935) does not mean that 
ın Considering the eligibility of a person for appointment as a Judge under Article 217 read with the 
Explanatian, the period during which the post of District Munsif was held by that person during 
the pre-Constitution period should be ignored The Constitution of India designedly dropped the 
limitation upon the nature of the judicial office contained in the Government of India Act (1935) in so 
far as the appointment of the High Court Judgeis concerned and since the post of a District Münsif 
would undoubtedly be a judicial office under the Constitution the period during which a person held 
the office of District Munsif after he became an Advocate during the pre-Constitution period could be 
taken into account under the Explanation. to Article 217 1n considering whether he had the requisite 
qualification for beng appointed as a High Court Judge under Article 217 of the Constitution 


In the instant case the appointment of the respondent (Mr Alagiriswam1) as a High Court Judge 
could not be challenged. In addition to having been an Advocate of the High Court practising ın the 
mofussil Courts between 1936 and 1941 he held the judicial office of District Munsif intermittently dur- 
ing 1941 to 1947 and he did so after he became an Advocate having been enrolled in 1936 Tf this 
peto 1$ added to the period durmg which he acted as Government Pleader (1960 to 1966) there can 
ja no doubt that he has been an Advocate of a High Court for at least ten years as required by 

ticle 217. 


The fact that the appointment of the respondent as Government Pleader was declared by a Bench 
of this High Court in a contested proceeding to have been made for extraneous purposes could not 
render him inehgible for appointment as a High Court Judge for ever 


The qualification required by Article 217 were fulfilled by the respondent and if so 1t was open 
to those 1n authority to suggest the name of the respondent for appointment as a Judge. It would be. 
- difficult to see how such an appointment could be said to be a fraud on power or affected by mala fides. 


(The Court refused a certificate under Article 132 (1)of the Constitution of India to the petitioner 
'to enable him to appeal to the Supreme Court from this judgment on the ground that though the ques- 
tion raised was one of importance 1t was not of such urgency that the normal venue of appeal to a Divi- 
sion Bench of the High Court should be side-tracked) 


Petition under Article 226 of the Constitution of India, prayıng thatin 
the circumstances stated im the affidavit filed therewith, the High Court will 
be pleased to issue a writof quo warranto against the 1st respondent calling upon 
him to furn'sh information under what authority he holds the Public Office of an 
Additional Judge cf the High Court of Judicature at Madres after calling for the 
records from the 2nd and 3rd Respondents herein pertaining to his appointment 


G. Vasantha Pai, for Petitioner 
The Court made the following 


OnDpER —Sr1 Alagırısvvamı, the Ist Respondent to this petition was appointed 
an Add.tional Judge of this High Court on 8th of August, 1966 On the 11th of 
August, 1966, this petition seeking the issue of quo warranio calling upon the first 
respondent to show under what authority he holds the office im question was filed 
"The petitioner is a member of the High Court Bar and has been a practitioner before 
this Court for the last 34 years He claims that as a member of the Bar, hes vitally 
interested in the purity of the administration of justice and for reasons that would be 
apparent from what follows, he finds ıt to be his duty to move this Court in this 

matter. 


Accord ng to the petitioner, Sri Alagniswami does not possess the qualifi- 
cation prescribed by Article 217 (2) (2) of the Constitution Secondly, it 1s contended 
that the appoin*m?nt has been made virtually ın the teeth of a Bench decision of this 
Court in which on ari earlier occasion the propriety ofthe appointment of Sri Alagırı- 
Swami as Government Pleader was brought into question and it was hela by this 
Court that that appointment was an act of favouritism mtended to shepherd the 
first respondent to a H.gh Court Judgeship through the backdoor Though this 

“Court felt powerless to interfere with the first respondent’s appoimtment as Govern- 
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ment Pleader, the decision of that Bench established that in making that appoint- 
ment, the Government was moved by extraneous consideration, principally that of 
conferring upon the first respondent a qualification solely for the purpose of enabling 
him to become a Judge of the High Court — Itis said accordingly that the appoint- 
ment of the first respondent as a Judge is the fulfilment of the scheme engineered 
by those in authority when the first respondent was some years ago appointed as 
Government Pleader, and on this ground his appointment 1s attacked as affected. 
by mala fides and 1s fraud on power. 

These are the two grounds, broadly speaking, that have been amplified im. the: 
lengthy affidavit accompanyimg the petition I do not think it necessary to set out 
the contents of the affidavit im any great detail but I shall refer to such portions 
thereof as may be required. 


Under Article 217 (2) (b), a person shall not be qualified for appointment as a 
Judge of a High Court unless he 1s a citizen of India and has for at least ten years been 
an Advocate of a High Court or of two or more such Courts in succession It 1s the 
contention of Mr G Vasantha Pai, learned Counsel for the petitioner, that at the 
best 1t can be said that the first respondent has been an Advocate of the High Court 
since the date of his appointment as Government Pleader on the Ist July, 1960, 
and not earlier. Before commenting upon this particular contention, the following 
facts are necessary to be set out "These facts appear in the affidavit itself The 
first respondent was enrolled as an Advocate for the High Court 1n 1936, but he chose 
to practise only m the mofussil Courts, principally at Madurai, at that time In 
1941, he was appointed as District Munsif, undoubtedly a judical office, and served 
in that capacity between 1941 and 1947. It is said that he was functioning inter- 
muttently, but no precise dates are given. which would indicate the length of that 
service. Simultaneously with this appointment to the Judicial Service, he had neces-- 
sarily to cease practice as an Advocate Between 1947 and 1959, he occupied vari- 
ous posts. They were not posts which could be regarded as judicial posts For 
about a year, thereafter, he acted as Principal Judge of the City Civil. Court at 
Madras As Stated already on Ist July, 1960, he was appointed as Government 
Pleader. "The contention of Mr Vasantha Pai is that the qualification prescribed 
by the above Article as an Advocate of a High Court requires the qualification of a 
* practising’ Advocate of a High Court and not merely a person who has been en- 
rolled as an Advocate of the High Court who for a variety of reasons practises else-- 
where than before the High Court ; that 1s to say, the expression * has for at least. 
ten years, been an Advocate of a High Court’ means according to the learned Counsel. 
a person who has for that period been actively practising as an Advocate in the 
High Court and not elsewhere That an Advocate normally means a practising- 
Advocate may be accepted without any difficulty Learned Counsel has referred 
to the history of legislation im this regard and pointed out that the Charter establish- 
ing the Supreme Court of Judicature at Madras, 1800, referred to persons enrolled 
and authorised to appear and plead and act for the suitors of the said Court In the 
High Courts Act of 1861, m providing for the qualifications of persons to be appomt- 
ed as Judges, section 2 of 24-25 Vic , Chapter 104 says, 

** Persons who have been Pleaders of a Sadar Court or High Court for a period of not less 
— ten years, 1f such Pleaders of a Sadar Court shall have been admitted as Pleader of a High 

ourt^ j 
Learned Counsel seeks to draw the inference from the form used herein that only 
Pleaders who have been actually practising before the High Court are contemplated 
and 1t was in that sense that the earlier Acts dealt with the question In the 1915 
Act, under section 96 (2) (d), the qualification of a person to be appointed as a 
Judge was that he should have been a Pleader of a High Court for a period of not 
less tharı ten years The use of the word “ Pleader ” in the earlier Acts,itis said, was 
for the reason that a person should have pleaded in the Indian sense, that 1s to say, 
should have actually appeared on behalf of the suitor and pleaded the cause. 
Learned Counsel accordingly urges that Article 217 (2) (2) equally requires that 
the expression ‘Advocate of a High Court’ should be so interpreted as to mean that. 
he should have been an Advocate, not merely enrolled as an Advocate cf the High 
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Court but should have continuously practised as such Advocate in the High Court 
for at least ten years 


Pursuing this line of argument, it 1s further pomted out that where a person 
enrolls himself as an Advocate, he 1s required under the relevant rules, the Bar Council 
Rules and the High Court Original Side and Appellate Side Rules, to indicate where 
he ordinarily desires to practise This would also show that despite the fact thet a 
person has been enrolled as an Advocate of the High Court, the venue of his practice 
1s of importance and of the greatest 1mportance when the question of an Advocate’s 
‘qualification for appointment as a Judge is concerned 


In contrast to Article 217 (2) (5), reference has been made m the course of the 
arguments to Article 233 (2) which relates to the appomtment of District Judges 
‘This provision states that a person not already in the service of the Union or of the 
State shall only be eligible to be appointed a District Judge if he has been for not 
less than seven years an. Advocate or Pleader and is recommended by the High Court 
for appoirtment. ‘The use of the expression ‘an Advocate’ not qualified in the 
manner in which it is qualified in Article 217 (2) (2) 1s relied on, on behalf of the 
petitioner to indicate the intention underlying the qualification of a person for 
High Court Judgeship. 


It 1s somewhat difficult to agree that this Article of the Constitution interpreted 
as 1t stands compulsorily requires that the expression ‘has been an Advocate of a 
High Court’ should be taken to mean “ has been practising before the High Court.’ 
If that was the underlying intention, 1t could have been sv expressed The diffi- 
culty of insisting upon such a qualification is very apparent, for it is impossible to 
say whether an Advocate who handles very few briefs in a year could be said to be 
actually practising The makers of the Constitution could not have been unaware 
that very many persons are enrolled as Advocates of the High Court but have little, 
or no work by way of pleading or acting It 1s no doubt true that practising as an 
Advocate is an essential requisite before those entrusted with the selection of a person 
to be a Judge would sponsor his case. But this is a matter which the Constitution 
makers apparently left to be examined by the persons charged with the duty of selec- 
tion. The colourless expression “ has been an Advocate of a High Court’ has to 
my mind been designedly put 1n only to ensure the necessary legal qulification and 
standing as an Advocate, leaving out other matters which may call for a practical 
approach, such as the assessment ofthe ability Advocate, the volume of his practice, 
his standing at the Bar, and the like In the absence of anything which would 
compel the particular construction which learned Counsel seeks to put upon it I 
am of opinion that the Article does not require that the person should have practised 
‘before a High Court as an Advocate and that if he has confined his practice to the 
Courts other than the High Court, he lacks the qualification prescribed. Learned 
Counsel sought to support his argument by reference to some debates 1n the Consti- 
tuent Assembly where apparently an attempt was made to amendithe Article regard- 
ing the qualification of a person for appointment as a Judge of the Supreme Court 
by including a Pleader practising for a certain minimum period, 1n a District Court 
and that amendment was rejected. That has only been felted upon for the purpose 
of showing that when reference is made ın the Constitution to an Advocate, it 
refers to a practising Advocate and when it is made to an Advocate of a High Cours, 
it refers to an Advocate who has been practising before a High Court. As I said, 
I am unable to agree with this interpretation. It was pointed out by the learned 
Counsel agam that there is no case of an Advocate who has practised in the mofussil 
being appointed as a Judge of the High Court. That to my mind will not be of 
assistance 1n interpreting the words of a written Constitution. 

In a Writ Petition disposed of by Kailasam, J.1 in which an identical question 
arose and precisely the same arguments appear to have been advanced by 
Mr. Vasantha Pai, the learned Judge observed, referring to the Bar Councils Act, 
1926, that a roll of the Advocates had to be prepared by the High Court under 

— , ,o—,—,,.——”,. 





1. Since reported as V. G. Row v. /V Krishnasısamı Reddy, (1967) 1M.L.J. 8. 
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section 8 (2) of the Act, including all persons who were as Advocates, Vakils or 
Pleaders entitled as of right to practise 1n that High Court and of other persons who 
have been admitted to be Advocates of the High Court under the Act. The learned. 
Judge held that an Advocate of a High Court accordingly meant a person who was 
an Advocate and had the right to practise in the High Court. He repelled the 
contention, that for the purpose of Article 217, Advocates should be classified, one 
into a category of persons actually practising in the High Court and another into 
one of persons not actually practising ın the High Court “The decisicn in that case 
was accordingly that this Article of the Constitution does not 1n terms require that 
before an Advocate could be appointed as a Judge of the High Ccurt, he should 
have been actually practising 1n that or 1n any other High Court for the requisite 
period, but that 1t would suffice 1f he were entitled to practise in a High Court. 
With respect, I agree with this view. 


Mr. Vasantha Pai’s next contention 1s that at the best, the first respondent has 
been an Advocate of the High Court only for six years since his appointment as 
Government Pleader in 1960. He claims that any earlier pericd during which the 
first respondent held judicial office cannot be included ın the light of the Explanation 
to this Article. The Explanation thereto which states that: 


* In computing the period during which a person has been an Advocate of a High Court, 

there shall be included any period during which the person has held judicial office after he became an 
Advocate.” 
The argument here is that since the first respondent became an Advocate in the 
sense of practising Advocate of the High Court only on rst July, 1960, when he 
was appointed Government Pleader, any pericd during which he held judicial 
office subsequent to that date can alone be included and not any period prior to 
ist July, 1960 — I have already stated that ın addition to having been an Advocate 
of the High Court practising 1n the mofussil Courts between 1936 andıgqı, Sri 
Alagiriswami held judicial office as District Munsif between 1941 and 1947. It is 
that latter period which Mr. Pai claims cannot be included under this Explanatwa 
as he interpretsit. It will be noticed that even in this Explanation, both the expres- 
sions ‘ Advocates of a High Court’ and ‘an Advocate’ are used. Mr. Vasantha 
Pai claims that the expression “after he became an Advocate’ occurring herein 
should be read ‘ after he became an Advocate of a High Court,’ that 1s to say, after 
he started practising in that High Court. The use of the two different expressions 
in the body of the same Explanation 1s. significant and in other parts of the Consti- 
tution, the word * Advocate ? alone has been used ın a context where Mr. Pat does 
not deny that that would include an Advocate practising in a mofussil Court. 
The holding of the judicial office after he became an Advocate referred to in the 
Explanation cannot to my mind be so interpreted as to exclude the holding of such 
office by Sri Alagiriswami between 1941 and 1947. ‘The two expressions “an 
Advocate of a High Court’ and ‘ an Advocate ” are used in yuxtapositicn and gram- 
matically construed must have different meanings. If that were otherwise, the 
Constitution could well have used the expression * after he became such Advocate." 
What the Explanation excludes is only the period when the person held judicial 
office, before he became an Advocate. It is not and cannot be denied that when 
Sri Alagiriswami held judicial office as District Munsif (between 1941 and 1947) he 
did so after he had become an Advocate, having been enrolled 1n 1936. 


Pursuing the same line of argument, Mr. Pai urges that the judicial office so 
held by Sri Alagiriswami was 1n the pre-Constitution period and at that time when 
the Government of India Act was 1n force, a judicial office such as that of a District 
Munsif was not an adequate qualification for appointment as a Judge of a High 
Court. It 1s true that, holding a judicial office lower than that of a Subordinate 
Judge was not within the scope of the qualification for appointment as a Judge of 
a High Court under the Government of India Act, 1935. But that does not mean 
that we have to interpret the relevant provision in our Constitution in the hght of 
that ineligibility under the Government of India Act. It will be noticed that in 
Article 124, Explanation II, any period during which a person has held, judicia] 
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office not inferior to that of a District Judge after he became an Advocate can be 
included in computing the period during which a person has been an Advocate for 
the purpose of that Article Clearly then, where 1t was thought necessary to specify 
the nature of the judicial office, the Constituticn has taken care to do so. The 
Gonstitution designedly dropped the limitation. upon the nature of the judicial 
office contained 1n the Government of India Act, 1n so far as the appcintment to 
the High Court 1s concerned. I am unable to agree with Mr. Vasantha Pai that 
since the holding of the post of a District Munsif was not the holding of a judicial 
office for the purpose of appointment of a High Court Judge, under the Gcvernment 
of India Act, a like construction should be adopted in construing the Explanation 
to Article 217. 


It is not denied that if this period 1s included and added to the pericd during 
which the first respondent has been Government Pleader, he has been an Advocate 
of a High Court for at least ten years. 


The next contention of Mr. Pai is that in making the ımpugned appointment, 
the authorities have been guilty of the exercise of a fraud on power. This argument 
is putin this vay 1 have referred to the earlier proceeding before a Bench cf this 
Court wherein the appointment of Sri Alagiriswami as Government Pleader was 
questioned Balakrishna Ayyar, J., one of the Judges forming the Bench, thought that 
the Government misused their power and that the apparent suitability cf Sri Alagiri- 
swami to be appointed Government Pleader really concealed the true intenticn of 
the Government to confer a qualification on Sri Alagiriswami to be considered for 
the post of a Judge of the High Court 1n the future. Finally, hcwever, the learned 
Judges held that the rules for the appointment of Government Pleader as they stood 
only required that the person appointed should have been an Advecate of the High 
Court as on the date of the appointment and nothing more, which quahficatic n the 
appointee fulfilled. Mr Vasantha Pai urges that what was schemed by these in 
authority who appointed Sri Alagiriswami as Government Pleader has really been 
effectuated at the "present time by the present appointment. He refers to In re 
4. K. Gopalan*, wherein Satyanarayana Rao, ] , quoted the case of Burghus v. 
Attorney-General. 

* Tt 1s the duty of the Crown and of every branch of the Executive to abide by and obey the law. 


If there 1s any difficulty in ascertaiming it, the Courts are open to the Crown to sue and it 15 the duty 
of the Executive 1n cases of doubt to ascertain the law ın order to obey it, not to disregard it,” 


Equally, ıt 1s said that when a Bench of this Court had in such categcrical terms 
pronounced upon the appointment of Sri Alagırısvamı as Gcverrment Plcader 
that decision cannot be ignored by those who chose to appoint him as a Judge 
In the affidavit accompanying the petition, 1t is further asserted that at about the 
time when the name or $n Alagiriswami was proposed for appointment as an 
Additional Judge, the Executive took advantage of the fact that the post of the Chief 
Justice of this High Court was filled by an Officiating Chief Justice, and the perma- 
nent incumbent was acting as the Governor, and if was in those circumstances 
that the Executive managed to get the approval of the Governor and the Officiating, 
Chief Justice to the name of Sri Alagiriswami being sent up to the President for 
appointment If what is claimed by Mr. Vasantha Pai is that since the appornt- 
ment or Sri Alagiriswami as Government Pleader was declared by this Ccurt in a 
contested proceeding to have been made for an extraneous purpose, viz , to render 
him eligible for appointment as a Judge 1n the future, his name should not have been 
proposed at all or accepted tor appointment, 1t seems to be to go far beycnd the real 
effect ofthat decision. Whether his appointment as Government Pleader wcn judicial 
approval or not, that he was Government Pleader between 1960 to 1966 cannot be 
gainsaid, and that 1s undoubtedly a period during which Sri Alagiriswami was an 
Advocate of the High Court, even in the sense of an Advocate, practising 1n the 
High Court Iam unable to agree with Mr. Vasantha Pai that solely for the reason 
that the earlier decision impeached the propriety of Sri Alagiriswami’s appointment. 





1. (1952) 2 M.L.J. 690. 2. L.R. (1912) 1 Ch. 173. 
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as Government Pleader, his further chances of elevation to the Bench should be 
for ever lost, for that 1s 1n effect the argument advanced. 


Nor am I able to sec how there can be said to be any fraud on power If 
the qualifications required by Article 217 obtain in the case, 1t was open to those 
in authority to suggest the name of Sri Alagiriswami for appointment as a Judge. 
Under Article 217, a Judge of a High Court is appointed by the President after 
consultation with the Chief Justice of India, the Governor of the State and 
the Chief Justice of the High Court. Having regard to the wide publicity which 
the earlier decision of this Court had, that 1s, the proceeding ın which the appoint- 
ment of Sri Alagırısvvamı as Government Pleader was challenged, there is no doubt 
that the facts relevant thereto would have been within the knowledge of the appoint- 
ing authority, the President. If the President took note of the qualifications pres- 
cribed by the Article and was satisfied that the first respondent did have those 
qualifications, I am unable to see how such an appointment could be said to be 
affected by any mala fides, whatever breach of good faith and propriety the earlier 
proceedings six years ago might have tended to show on the part of the State Govern- 
ment. This argument fails to convince me. 

I am satisfied that both the contentions advanced on behalf of the petitioner 
cannot be accepted. The petition is therefore dismissed 


Mr. G. Vasantha Pai prays that a certificate under Article 132 (1) of the Consti- 
tution may be granted. In my opinion though the question raisedis one of 
importance it is not of such urgency that the normal venue of appeal to a Bench of 
this Court should be side-tracked. I decline to grant the certificate. 


V.K. — — Petztion dismissed. 
IN THE HIGH COURT OF JUDICATURE OF MADRAS. 


Present:—Mr. P. CHANDRA REDDY, Chief Juste AND Mr. Justice 
M. NATESAN. 


Palaniswami Goundar and others .. Appellants* 
2. 


Special Tahsildar, Land Acquisition, Harijan Welfare, Erode, 
and others .. Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1), 5-A and 17 (4)—JNotification under section 4 (1) also 
containing direction under section 17 (4) for dispensing with enquiry under section 5-A— Validity 

A notification under section 4 (1) of the Land Acquisition Act notifymg that a certain land 1s 
required for public purpose would not be invalid merely because ıt also includes a direction under 
section 17 (4) for dispensing with the provisions Of section 5-A 1n view of the urgency of the case. 
There 1s nothing 1n the language of section 17 (4) to warrant the contention that the Government 
has to apply 1ts mind to the problem bearing on section 5-A only after the preliminary notification 
under section 4 (1). No such sequence is provided 1n that section and it does not require that the 
assue of the section 4 (1* notification and the direction to dispense with section 5-A enquiry should 
be in two stages and that Government should wait tll after the section 4 (1) notification for invoking 
section 17 (4). The decision as to the requirement of the land for a public purpose and the decision 
not to apply section 5-A, in view of'the urgency, can be taken simultaneously 


The argument that the notification under section 4 (1) has no relation to any specified land but 
bears only upon a particular locality and that therefore 1t would be premature at that stage to arrive 
at any decision 1n relation to the applicability of section 5-A, would be untenable The absence of 
the word “ particular ” before the expression “ land ” in section 4 cannot lead to the inference that 
at the stage of the preliminary notification the Government has ın view only a particular locality and 
not any specified piece of land. On the other hand, all the indications are that section 4 has reference 
to a specified bit of land 

Appeals under clause 15 of the Letters Patent against the Orders of Ramakrishnan, 
J., dated 23rd October, 1964, and Srinivasan, A dated 13th November, 1964, and 
made in the exercise of the Special Original Jurisdiction of the High Court in Writ 
Petitions Nos. 1392 of 1962 and 1186 of 1962 presented under Article 226 of the 
Constitution of India to issue writs of certiorari calling for the records relating to the 
order, dated 12th October, 1962, in G.O. Ms. No. 3447, Home, on the file of the 
second respondent therein and quash the said order and made therein in so far 
a —XÁ ÉÓ———— əə 

*W A. Nos. 34 of 965 and 352 of 1964. 1st July, 1965. 
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as it relates to the petitione:’s portion. in S. No. 60-B-1 and calling for the papers 
relating to the Gazette Notification GOR. No. 3414, Home, dated 21st August, 
1962, issued under section 6 of the Land Acquisition Act and published in tne Fort 
St. George Gazette, dated 29th August, 1962, at pages 1612-13 and to quash the 
same 

V. Vedantachan. and JY R. Chandran, for Appellants. 

Additional Government Pleader (V. Ramaswamz), for Respondents. 


The Judgment of the Court was delivered by 


Chandra Reddy, C.F .—The subject-matter of challenge in this writ appeal is 
the notification, dated 21st August, 1962, issued under section 6 of the Land Acqui- 
sition Act (heremafter called the Act). An extent of one acre 82 cents in S. No. 
50 (6) belonging to the appellants was notified for acquisition for the purpose of 
house-sites for Harijans under section 4 of the Land Acquisition Act. That notifi- 
cation also included a direction under section 17 (4) of the Act to dispense with the 
provisions of section 5-A of the Act m view of the urgency of the case. This was 
followed up by a declaration under section 6 of the Act. It was stated therein that 
possession of the land should be taken immediately after the publication of the notice 
under section 9 (1) of the Act. The appellants attacked these proceedings on 
various grounds, but they need not be set out here, as they have confined themselves 
in this appeal to one objection. The notification under section 6 of the Act is 
assailed on the ground that the prio: notification under section 4 (1) of the Act was 
contrary to the relevant provisions of the Act, and this has affected the validity of 
the notification under section 6 They claim that at the stage when section 4 (1) 
notification 1s issued the question of acquisition 1s still in the investigatory stage and 
so the appropriate Government could not reach any conclusion as to the applicability 
of the urgency provisions contained in section 17 of the Act Though it will be open 
to the Government after considering ali the matters relevant thereto to decide whe- 
ther the acquisition should be proceeded with expeditiously, 1t would be premature 
to arrive at any opinion in relation to the applicability of section 5-A at the stage of 
section 4 (1) notification. 


This argument is founded on the provisions of section 4 which commences with 
the words " 

** Whenever it appears to the appropriate Government that land in any locality 15 needed or is 
likely to be needed for any public purpose ics T d 

The argument based upon the language that 


“€ Land in any locality is needed or 1s likely to be needed for any public purpose", 


is that the notification under the section has no relation to any specified land but 
bears only upon a particular locahty and it 1s only after the preliminary investi- 
gation is carried out under that section that the land needed for a public purpose is 
particularısed. Tull the preliminares are completed the appropriate Government 
does not reach any decision, as to the land to be selected for a public purpose. This 
result flows, according to the learned Counsel, from the difference ın language bet- 
ween section 4 (1) and section 6 (1) which talks of ‘any particular land 1s needed? for 
a public purpose Learned Counsel urges that ifieally a specified land was within 
the contemplation of section 4, 1t would have used the same language, namely, ‘any 
particular land’ as in section 6 The difference in the language 1n this behalf clearly 
indicates that at the stage of 1ssue of notification under section 4 (1) the appropriate 
Government not having made up its mind as to the land to be acquired for a public 
purpose, ıt could not apply its mind to the question of the applicability of section 5-A 
of the Act, urges learned Counsel for the appellants. We aie unable to accede 
to this contention. 

Before we deal with the validity of this contention, it is useful to refer briefly 
to the scheme of the Land Acquisition. Act, in so far as ıt has a bearing on this m- 
quiry. The proceedings for acquistion start with a preliminary notification under 
section 4 (1), which recites that - 

“€ Land m any locality 15 needed or is hkely to be needed for any public purpose ” 
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After the notification, authority 1s conferred on an officer either generally or speci- 
fically by Government and on lus servants and workmen to enter upon and survey 
and take levels of any land ın such locality, to dig or bore into the sub-soul, to do all 
other acts necessary to find out whether the land 1s suitable for such purpose, to set 
out the boundaries of the land proposed to be taken and so on Section 5-A enables 
any person interested in any land which has been notified under section 4 to file 
objections to the Collector to the acquisition of the land or of any land 1n the locality 
as the case may be within thirty days of the issue of that notification. The Collec- 
tor has to give an opportunity to the objector of being heard and after the objections 
are heard and after further enquiry 1f necessary, the Collector has to submit the 
case for the decision of the Government together with the record of the proceedings 
held by him and the report containmg his recommendations on the objections. 
The decision of the Government on the objections is final. This 1s followed up 
by the declaration under section 6 that the land is needed for a public purpose. 
After such declaration has been made under section 6, the Collector has to take 
orders for acquisition of land It 1s manifest from the scheme noticed that as soon 
as a preliminary notification is issued under section 4, the officer authorised by the 
Government may enter upon the land to survey it and do all other necessary acts 
to ascertain whether the land 1s adapted for the purpose for which it was sought to 
be acquired and this action 1f taken would give sufficient notice to those interested 
to object. If objections are made, the Collector will consider those objections and 
make the necessary recommendations im his report to the Government. If, on the 
other hand, no objections are filed, the Government proceeds to issue a notification 
under section 6 on the report of the Collector. 


To this usual procedure there is, however, an exception under section 17 
contained in clause (4) of that section which recites : 

“ In the case of any land to which, in the opinion of the appropriate Government, the provisions 
of sub-section (1) or sub-section (2) are applicable, the appropriate Government may direct that the 
provisions of section 5-A shall not apply, and, 1f1t does so direct, a declaration may be made under 


section 6 m respect of the land at any time after the publication of the notification under section 4, 
sub-section (1) ” 


One thing 1s clear from section 17 (4) and that is that the direction contemplated 
by section 17 (4) should precede a declaration under section 6. There 1s nothing 
in the language of section 17 (4) to warrant the contention that the appropriate 
Government has to apply 1ts mind to the problem bearing on section 5-A only after 
the issue of the preliminary nottfication. No such sequence is provided m that sec- 
tion. It does not prescribe that the appropriate Government should wait for the 
dispensing with the provisions of section 5-A till after the 4 (1) notification It is 
one thing to say that the appropriate Government 1s not under an obligation to 
include the direction for dispensing with the provisions of section 5-A in the preli- 
minary notification, but a different thing to say that the Government 1s precluded 
from doing it. 


On the other hand, we feel that the scheme of the Act-indicates that the deci- 
sion as to tne requirement of the land for a public purpose and the decision not to 
apply the provisions of section 5-A 1n view of the urgency can be taken simultane- 
ously. The authorities concerned need not wait for bringing into operation the 
provisions of section 17 (4) till after the issue of a prelummary notification. 


This conclusion of ours is strengthened by the form of notification to be issued 
under section 4 of the Act which requires a schedule to be annexed mentioning dis- 
trict, taluk, village, description of land with survey or paimash numbers, name of the 
owner or occupier, boundaries of the land required to be taken up, all of which 
denote that section 4 has m contemplation a specified piece ofland. The absence 
of the word ‘particular’ before the expression ‘land’ 1n section 4 cannot lead to the 
mference that at the stage of the preliminary notification the Government has in 
view Only a particular locality and not any specified piece of land. On the other 
hand, all the indications in that section are that section 4 has reference to a specified 
bit of land It 1s true that after the notification under that section investigation is 
caused to be made by the officers authorised by the Government to ascertain the 


I] PALANISWAMI Y. SPECIAL TAHSİLDAR, ERODE (Chandra Reddy, C.J.). 19 


adaptability of the land for a public purpose and it is only after being satisfied 
about the suitability thereof that the Government takes a decision on the question 
of the acquisition of the land and then makes a declai ation under section 6 which 
becomes final It 1s too much to contend that the Legislature has invested the offi- 
cers envisaged in sub-section (2) with enormous powers to decide as to which parti- 
cular plot ın a locality should be selected for a particular public purpose In our 
opinion, the purpose of the section seems to be that after taking a decision as to the 
requirement of a particular piece of land for a public pui pose the appropriate Govern- 
ment authorises either specifically or generally one of their officers to carry out cer- 
tain tests to ascertain the adaptability of the land and if it is found suitable issues a 
declaration under section 6. We are not persuaded that section 6 declaration could 
have relation to a land that is not the subject-matter of a preliminary notification 
It may be that a larger extent of land is indicated in section 4 notification than the 
land finally decided upon to be acquired , or 1t may be that after the notification 
the land may be abandoned if found to be unsuitable We have already stated that 
section 17 (4) of the Act does not require that the issue of a preliminary notification 
and the direction to dispense with the provisions of section 5-A should be ın two 
stages. "There can be a simultaneous decision in regard to both the matters 


This conclusion of ours is reinforced by decided cases. In Ramabrahmam v- 
State of Andhra}, a Division Bench of the Andhra Pradesh High Court has held that 
there 1s nothing illegal ıf the Government by the same order directs the officer 
concerned to issue the notification under section 4 and also to dispense with the 
procedure laid down under section 5-A of the Act. In the same trend of thought 
is the ruling of the Madhya Pradesh High Court in Rambihari Misra v. State of M.P.? 
It was decided in that case that it was within the competency of the Government to 
order that in any particular case coming under sub-section (1) of section 17, the 
provisions of section 5-A shall not apply in the preliminary notification under sec- 
tion 4. 

Support is sought by Sri Vedantachari for the proposition advanced by him 
from a judgment of the Supreme Court 1n Somavants v. State of Punjab’. "The passage 
which 1s pressed 1nto service in this behalf and occurring at page 822 is : 

** If the Government, therefore, takes a decision to make such a notification and, thereafter take 
two further decisions, that 1s, to dispense with compliance with the provisions of section 5-A and also 
to declare that the land comprised in the notification 1s ın fact needed for a public purpose, there 1s 
no departure from any provision of the law even though the two notifications are published on the 
same day ” 

We are not convinced that these observations lend any colour to the conclusion 
of the learned Counsel. It is clear from the extracted sentences that the decision 
to make a notification under section 4 should be followed by two further decisions, 
namely, to dispense with compliance of the provisions of section 5-A and to make the 
declaration under section 6. It is significant that the expression used is ‘take a deci- 
sion to make a notification’ It does not talk of issuing a notificaticn and then tak- 
ing a decision. That the Supreme Court did not intend to lay down the propositicn 
contended for by Srı Vedantacharı is clear from the earlier passage ın the same page - 

““ But 1t seems to us that where there 1s an emergency by reason of which the State Government 
directs under sub-section (4) of section 17 of the Act that the provisions of section 5-A need not be 
complied with, the whole matter, that is, the actual 1equirement of the land for a public purpose 
must necessarily have been considered at the earliest Stage itself that 1s when ıt was decided that 
compliance with the provisions of section 5-A be dispensed with ” 

~ It ismanifest from this sentence that the two decisions are parts of the same 
process, namely, acquisition of a particular piece of land and dispensing with the 
provisions of section 5-A. 


It may be mentioned here that in the case under citation the direction not to 
apply the provisions of section 5-A was contained in the preliminary notifications 
under section 4 and that both the notifications under sections 4 and 6 were publi- 
shed simultaneously. Notwithstanding this, the objections of the owner of the 
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land were over-ruled. Thus Somavani v. State of Punjab! far from lending any sup- 
port to the case of the appellants militates against 1t. 


Nor is Nandeshwar Prasad v. U.P. Government?, of any avail to the learned Counsel. 
No where in the whole of the judgment has it been even suggested that the two things, 
namely, issue of preliminary notification and the directicn contemplated in section 
17 (4), should be done at different stages. In our opinion, neither the decided 
cases nor the language of the relevant provisions of the Act render any assistance 
or even colour to the contentions raised by the learned Counsel for the appellants. 
We feel that this argument is devoid of substance Even otherwise, we do not see 
how the appellants have been prejudiced by the inclusion of this direction in the 
preliminary notification. We fail to see how the decision not to apply the pro- 
visions of section 5-A taken sometime after the preliminary notification puts thenr 
in a better or more advantageous position. We are satisfied that the ground of 
attack is inadmissible and the writ appeal has to be dismissed with costs. 


The judgment in Writ Appeal No. 34 of 1965 applies to Writ Appeal 
7 352 of 1964 as the same point is raised therein. ‘This appeal is also dismissed 
with costs. 


V.K. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice M. NATESAN 


C, Lakmichand Mehta ..  Pehhioner* 
D. 
B, Rajagopal Naidu and others .. Respondents, 


Madras Guy Tenani”s Protection Act (IIT of 1922), sections 7 and 11—Nottce under—If necessary even in 
cases for recovery of arrears of rent—Terminatzon of tenancy by nottce under section 106, Transfer of Property Act 
— Tenaney governed by the Gity Tenants’ Protection Act—Landlord—If could clasm damages for use and 
eccupation. 


Transfer of Property Act (IV of 1882), section 106 (f£) and Madras City Tenants’ Protceton. Act (LIT 
of 1922), section. 11— Mutual. effects. 


The provisions of section 106 ( f) of the Transfer of Property Act relating to termination of tenancy 
by notice to quit, m 1ts application to tenancies governed by the Madras City Tenants’ Protecetion Act 
shall to the extent necessary to give effect to the provisions of the later Act, be deemed to have been 
repealed or modified. The provision of section 11 of the City Tenants’ Protection Act regarding three 
months’ notice will be attracted only to suits for eviction or application under section 41 of the Presi- 
dency Small Causes Courts Act for possession against tenants But where a landlord does not seck 
to evict the tenant but only claims damages for use and occupation on the basis of termination of 
tenancy ın accordance with the provisions of the Transfer of Property Act, there 1s no provision oflaw 

arring him from claammg such damages for use and occupation. To such cases the notice 
required by section 11 of the Act 15 not necessary 


Quaere "—(13 " Where a landlord purports to terminate the tenancy under the provisions of the 
Transfer of Property Act but does not take any proceedings for evicting the tenant can his claim to 


get possession be said to get barred on the expiry of twelve years from the period of such termination 
of tenancy ? 


(2) “ Where the tenancy ss governed by the provisions of the Madras City Tenants’ Protection 
Act can a landlord recover as damages for use and occupation anything more than the maximum 
rent that would be fixed under sections 7 and 7-A of the Act, merely because he has chosen to 
terminate the tenancy under the Transfer of Property Act. 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the decree of the Court of Small Causes, Madras, dated 26th August, 1963, and 


passed in N.T.A. Nos. 143 to 146 of 1963 against S.C S. Nos. 5645, 5643, 5646 and 
5644 of 1962 respectively. 


$. K, L. Ratan, for F.C. Jacob, S.K.L. Ratan and M. X. Cardoza, for Petitioner. 
Respondents ex parte. 


t (1963) 2 SOR. 774 (1963) 2 AnWR 2 (1965) 18C.] 90 * (1964 3 S C.R. 495 : 
(8C.118:(1963) 2 MLJ (SC) 18: (1963) 2 ATR 1964 S.C. 1217. 
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ə C.R.P, Nos. 365 to 368 of 1964 8th April, 1966, 








TI LAKMICHAND MEHTA Y. RAJAGOPAL NAIDU (Natesan, J.). 


The Court made the ollowing 


OrpER.—These revisions arise out of suits filed by the same plaintiff against 
four different tenants for arrears of rent and damages for use and occupation, in 
respect of portions of land in No. 57-L, Mount Road, Guindy, Madras Itis the 
case of the plaintiff that he terminated the tenancy of the respective defendants by 
notice dated 26th October, 1961, expiring with goth November, 1961 He had 
called upon the defendants to surrender vacant possession of the premises on the 
expiry of the tenancy and the notice contained the provision that in default the 
tenant would be liable to pay damages for use and occupation. The plaintiff 
claimed damages for use and occupation at Rs. 15 per mensem. In the surts, arrears 
of rent of Rs, 17-25 and damages Rs. 135, fiom each tenant for his occupation from 
1st December, 1961, were claimed İn defence, inter alia, the tenants set up rights 
under the Madras City Tenants Protection Act (III of 1922). It was pointed 
out that the landlord was in effect seeking to enhance the rent, and under the Act, 
the enhancement'cannot exceed two annas 1n the rupee of the rent previously paya- 
ble. 


When the case was taken. up for trial 1t 15 stated, learned Counsel for the plain- 
tiff was prepared to argue the matter on the assumption that the tenants may be 
entitled to claim protection under the Madras City Tenants’ Protection Act. He 
addressed arguments, assuming for the purpose of the case only that the City Tenants' 
Protection Act applied to the occupation of the plots in question by the respective 
tenants. But the plaintiff did not desire any definite finding by the Court ın the 
matter on evidence which may preclude him from agitating the question over again, 
or at least be a stumbling block in re-agitating the question 1n future. 


The first complaint by the petitioner before me, the landlord, is that, notwith- 
standing this reservation, the lower Court had gone into the question and given a 
finding that the tenantsare entitled to protection under the City Tenants’ Protection 
Act. A ground objecting to the finding ın that form has been taken on the appeals 
to the New Trial Bench in the Court of Small Causes. The New Trial Bench 
proceeds to consider the case 1n the view that 1t has been admitted that the Act 
applied to the tenancies in question. The limited nature of the admission it is 
contended has not been noticed. Evidently, the distinction which 1s made by the 
learned Counsel for the plaintiffhas been lost sight of as the distinction does not affect 
the disposal of the cases before the Court Learned Counsel for the plaintiff was 
willing to concede for the purposes ofthe suits, and for the determination of the claims 
made in the suits, that the City Tenants’ Protection Act applied to the tenancies 
in question. But only he did not want a finding as already indicated which will be 
binding in all cases. Assuming that the City Tenants’ Protection Act applied, the 
question posed and submitted by learned Counsel for the plaintiffs was that he would 
be entitled to claim damages for use and occupation, once he terminated the 
tenancy. Of course, the question can arise and may arise, whether it 1s open to 
him to terminate such a tenancy. That will be a question for determination. It is 
on this basis, that the learned Counsel it 15 stated, addressed arguments before the 
trial Court that section 11 has no application. It has no application, not in the 
sense that for the purposes of the suit the land need not be deemed to be one which 
is protected under the City Tenants’ Protection Act, but 1n law 1t does not apply 
when there is no suit for eviction. Having gone through the papers and the sub- 
mission of learned Counsel who appearedin the Court of firstinstance and made the 
concession with reservation, I accept the statement of the Counsel and hold that the 
Court need not have given a finding in regard to that question on evidence. The 
Court need not have examined the evidence relating to the same. The Court need 
have only proceeded with the further hearing of the suits on the concession made by 
Counsel for purposes of the particular suits. So far as the suits are concerned, ıt 
was immaterial whether the concession 1s made with a reservation, or not, as the 
concession would bind for all purposes in the suit. 


The finding that the tenancies are governed by Madras Act III of 1922 as a 
£nding on evidence is therefore discharged without prejudice to the respective claims 
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of the parties 1n other proceedings. But the concession stands and the matter is now 
considered on the basis of the concession limited to the present proceedings. 


The learned Trial Judge is of the view that the notice terminating the tenancy 
with 30th November, 1961 1sincompetent and of no effect since 1t is not 1n conformity 
with section 11 of the City Tenants Protection Act. The learned Judge,has failed 
to appreciate the provisions of section 11 ofthe Act. No doubt in its application the 
Transfer of Property Act shall to the extent necessary to give effect to the provi- 
sions of the Act be deemed to have been repealed or modified. The question- 1s 
whether the provisions of section 11 are inconsistent with the determination of a 
lease under the provisions of the Transfer of Property Act. 


Section 7I runs thus: 


€“ No surts m ejectment or applications under section 41 of the Presidency Small Clause Courts Act 
1882, shall be mstruttd or presented agamt a tenant until the expiration of three months next after 
notice in writing has been given to him requiring him to surrender possession of the land and building, 
and offering to pay compensation for the building and trees, if any, and stating the amount thereof 
Ifthe present suits were suits for eviction, certainly the notices will be wholly invalid 
and the suits will get dismissed in lume The prohibition is against institution 
of suits in ejectment without notice 1n accordance with the provisions of section 11. 
The notice as provided therein is required and insisted upon only when the landlord 
seeks to evict the tenant and instituted a suit or makes an application under section 
41 of the Presidency Small Cause Courts Act for the said purpose. The question 
which we have to consider is whether when a landlord, is not seeking to evict the 
tenant by suit he cannot terminate the lease by a notice in accordance with the 
provisions of the Transfer of Property Act. Of what use it may be to him is quite a 
different matter, The effect of it in one sense will be to compel him to file a suit 
for possession within 12 years of the termination of the lease by the notice. If 
any such suit 15 filed, ıt must be preceded by a notice in accordance with section 11. 
By not giving notice 1n accordance with section 11 and terminating the lease, the 
landlord only places himself in a dilemma that he cannot keep quite without filing a 
suit for eviction within 12 years and such a suit must be preceded by a notice 1n accord- 
ance with section rr. Ifhe fails to file such a suit on the lapse of 12 years the land- 
lord may be met by the plea of limitation. It must be seen that under the Act a 
tenant in relation to land includes a tenant who continues 1n possession of the land 
after the determination of the tenancy agreement. This therefore contemplates 
the applicability of the Act to cases of persons 1n possession of the land after deter- 
mination of tenancy. In the present case, if the tenants are tenants under the Act, 
they will be continuing in possession after the determination of the tenancy agree- 
ments and they can claim benefits under sections 7-A, 9 and 11 amongst other rights 
recognised under the Act. 


The next question for consideration 1s if they are not tenants under the Transfer 
of Property Act, is not the plaintiff, as owner, entitled to claim from them damages 
for use and occupation I see no provision of law barring him from claiming damages 
for use and occupation ofthe land from the erstwhile tenants, continuing 1n possession 
after the determination of tenancy. No doubt, as pleaded by the tenants, the ques- 
tion may arise as to the quantum of damages for use and occupation whether he can 
get round the limitation in section 7 of the Act. It may be that the landlord cannot 
claim more than what he could recover if the tenants had chosen to apply for fixa- 
tion of fair rent under section 7 A of the Act, or thelandlord had applied under sec- 
tion 7 of the Act for a tenant under the Act includes a person whose tenancy agree- 
ment has been determined. This aspect of the matter has not received any consi- 
deration from the trial Court. Then there 1s section 8 to be considered. The lower 
Court has in the view that the tenancies have not been validly terminated, given the 
finding that the plaintiff 1s not entitled to recover damages for use and occupation 
for any period As I have held that even if the Act applied to the tenancies in 
question, the leases as such could be validly terminated, though the landlord may 
not be able to seek eviction without a notice under section 11, the trial Court will 
have to entertain the cases over again and determine the damags for use and occu- 
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pation which the landlord may be entitled to. No doubt the Act makes no distinc- 
tion between rent proper that 1s what is payable by a tenant under subsisting lease 
for occupation and the amount payable by the protected tenant under the Act whose 
lease might have been determined usually termed damages for use and occupation 
outside the Act—see sections 6 to 8 of the Act. The decrees of the Courts below are 
therefore set aside and the cases remitted to the Court of firstinstance for fresh dis- 
posal in the light of the observations made above. The respondents are unrepresent- 
ed and there will be no order as to costs. 


R.M. ————— Revision set aside. 
IN THE HIGH COURT OF”VUDICATURE AT MADRAS 
PRESENT —MR. Justice K. S. VENKATARAMAN. 
M. Kuppusvamy . Appellant* 


Griminal Procedure Code (V of 1898), sections 242 and 243— Procedure under—Accused questioned under 
Section 242 denying offence—tIf could be convicted on a memo filed later admitting his guilt 


The scheme of sections 242 to 245 of the Code of Criminal Procedure makes tt clear that when 
the particulars of the offence are put to the accused under section 242 1t 1s open to him to admit the 
offence under section 243 of the Code But if he does not admıt the offence the Magistrate shall 
proceed to take evidence under section 244 of the Code and pass appropriate orders under section 245 
There 1s no provision in the Code which contemplates the filing of a memorandum by ihe accused 
admitting his guilt after the initial stage under section 243 of the Code A conviction based cn such a 
memorandum 1s not according to law and such procedure is not justified by the Code 

Appeal against the Judgment of the VIII, Presidency Magistrate of the Court 
of Presidency Magistrates, George Town, Madras in C. Case No. 13640 of the 


Calendar for 1965. 
S. R. Chandran and M. A. Kermani, for Appellant. 


R, Santhanam for S. Shek Mohammed Ansari (Advocate) on notice. 
B. Sriramulu, for Public Prosecutor on behalf of State 


The Court delivered the following 


JupemENT.—This is an unfortunate case, The facts are these: The petitioner 
Kuppuswamy was charged by the Sub-Inspector of Police before the Eighth Presi- 
dency Magistrate, George Town, Madras, for an offence under section 4 (1) (a) 
of the Madras Prohibition Act, the allegation being that on 14th September, 1965, at 
about 16 hours at Kothawalchavadi, he was found ın possession of a bottle contain- 
ing 12 ounces of coloured alcohol and a small bottle containing 1 ounce of coloured 
alcohol without permit. On 15th September, 1965, the first day of hearing, when 
the copies of the records were furnished to him and he was questioned under section 
242, Criminal Procedure Code (this being a summons case), he denied the offence. 
Consequently, summons were issued to the prosecution witnesses. The case was 
adjourned to 21st September, 1965. Since the witnesses were not ready, ıt was 
adjourned to 29th September, 1965. On that day the following is what happened 
according to the judgment of the learned Magistrate : 

** To-day when the case 1s taken up for trial, the accused filed a memo admitting the offence 
The records produced by the prosecution do not mdicate any bad antecedents about this accused 

Accused feels penitent. for the offence and appeals for mercy Taking into consideration the 
repentance of the accused, I feel that the accused should be given a chance toreform himself 
Therefore, instead of sentencing the accused to any punishment, I order the release of the accused 
under section 3 of the Probation of Offenders Act, after due admonition ” 

The accused has filed this Criminal Revision and has filed an affidavit stating 
that he did not plead guilty at all, that a fraud was played upon him by an Advocate, 
Mr. Ansari whom he engaged and that the Advocate made him understand that the 
case against him had been dismissed and that he could go home after signing some 
paper he produced. Actually the memorandum is written in English, but signed 
by the accused in Tamil. 


In view of the serious allegation made by the petitioner I called for a report from 
the learned Magistrate and also issued notice to Mr. Ansari. The Magistrate has 
sent a report, the relevant portion of which is: 
es 

*Cr.A.No. 231 of 1966. 29th April, 1966, 
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“€ On 29th September, 1965, Mr. Ansarı, Advocate, filed a memo signed by the accused 1epresent- 
ing that the accused volunteered and pleaded guilty and pleaded for leniency The accused was 
questioned with reference to the memo signed by him and he accepted it The case was disposed of 
fater admonishing him under section 3 of the Probation of Offenders’ Act” 


Mr. Ansari has filed a detailed counter-affidavit denying that he played any fraud 
and stating that on 29th September, 1965, the accused came to him and wanted his 
help saying that he was going to plead guilty 1n the case. It was thereupon that he 
dratted the memo and the learned Magistrate also questioned the accused with refe- 
rence to the contents of the memorandum and the accused pleaded guilty. 


I accept the statement of the MagistrÉte that the accused was questioned with 
reference to the memo. signed by him and he accepted 1t as correct. This prima facte 
suppoi ts the version of Mr. Ansar1 but I do not think it necessary, for the disposal 
of the revision petition before me, to go further into the truth or falsity of the allega- 
tion made by the petitioner against Mr. Ansari. For the purpose of this revision 
petition, 1t is enough to observe that even accepting the statement of the learned 
Magistrate, there seems to be no provisionin the Code to justify such a procedure. 
Section 242 says that when the accused appears before the Magistrate, the particulars 
of the offence shall be stated to him and that he should be asked ifhe has any cause 
to show why he should not be convicted. Under section 243, 1t is open to the accused 
to admit the offence. Section 244 says that 1f the accused does not admit the offence, 
the Magistrate shall proceed to hear the complainant if any and take all such evi- 
dence as may be produced im support of the prosecution, and also to hear the accused 
and take evidence in his defence. Section 245 says that ifthe Magistrate upon taking 
the evidence referred to 1n section 244 and such further evidence desired by the Magis- 
trate and if he thinks fit, examining the accused, finds the accused not guilty, he 
shall record an order of acquittal. But if he finds him guilty he may pass sentence 
upon him according to law. Thus, there 1s no provision contemplating the filing 
of a memorandum by the accused admitting his guilt after the initial stage under 
section 243, Criminal Procedure Code. The decision of Somasundaram, J., in 
Kadan Kunlikannan In vel, is distinguishable, betause there the prosecution witnesses 
were examined as required by section 244, Criminal Procedure Code, and 1t was 
only when the accused was further questioned under section 245, Criminal Procedure 
Code, the admitted the offence and the‘learned Judge held that the Court was justified 
in accepting the prosecution evidence and acting on the admission of the accused 
at that stage. Sri Sreeramulu appearing for the learned Public Prosecutor is not 
able to cite any authority to justify the procedure which was adopted in this case. 
On this ground I set aside the conviction and sentence and direct the case to be 
re-tried by some other Magistrate. R 


R.M. Order accordingly. 


————————,— a A m 
1. (1957) 1 M.L.). 151. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr. M. ANANTANARAYANAN, Officrating Chief Justice AND 
Mr. Justice P. RAMAKRISHNAN 


P. S. S. Somasundaram Chettiar and another .. Appellants* 
0, 
CQ. T. Senthilnathan and two others .. . Respondents. 


Letters Patent (Madras) — Clause 15— Appeal under—If would lie in cases where a specific remedy ts pro- 
urded by statute— Decision of a single judge tn a claim petition under Order 21, rule 58, Crorl Procedure Code, 
(V of 1908)— If- appealable under Clause 15 of Letters Patent 


Cwil Procedure Code (V of 1908), Order 21, rules 58 and 63—Order allowing a clam petition under— 
Remedy of the decree-holder—If could appeal under Clause 15 of Letters Patent (Madras) against the order. 


The remedy of a decree-holder in cases where a claim or objection 1s allowed in execution in 
respect of any property attached by him 1s to institute a suit against the party in whose favour the claim 
has been allowed The statute expressly provides that subject to the result of the su:t, if any, the order 
on the claim petition shall be final Hence a party aggrieved by an order on a clam petition has no 
right of appeal but can only file a suit to set aside the order 


In view of the express provision 1n Order 21, rule 63, Civil Procedure Code, providing for a right 
of suit against an order on a Claim petition under Order 21, rule 58, no appeal would he under 
Clause 15 of the Letters Patent against the decision ofa single judge of the High Court in a claim peti- 
tion. 


On appeal from the order and Judgment of the Honourable Mr. Justice Srini- 
vasan, dated 15th March, 1963, and passed inthe exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Application No. 1918 of 1962 in 
E.P. No. 24. of 1960 in O.S. No. 6 of 1952-53 (District Court, Shimoga). 


B. Kalyanasundaram, for Appellant. 
K Kesava Ayyangar and E. A. Viswanathan, for Respondent No 1, 

, V. Meenakshtsundaram, and D. C. Kreshnamurthy, for Respondent No, 2. 
The Judgment of the Court was delivered by 


M. Anantanarayanan, O.C.7.-—The main ground upon which we are now dis- 
posing of this Orginal Side Appeal can be very simply stated. In E P. No. 24 of 
1960 1n OS No. 6 of 1952-53 of the District Court, Shimoga, there was an applica- 
tion (No. 1918 of 1962) before Srinivasan, J., on the Original Side under Order 21, 
rule 58, Civil Procedure Code, for raising the attachment of certain properties, 
which was effected ın execution of the decree. This application was preferred by 
One C.T. Senthilnathan, the claimant. 


Naturally enough, the learned Judge (Srinivasan, J.) addressed himself to the 
main question whether the claimant was holding the property under the judgment- 
debtor, or for the benefit of another person, or whether he was holding it in his 
own bona fide right. The learned Judge was satisfied that the title prima facie and 
possession were with the applicant, 1n his own right and on his own account. The 
learned. Judge, therefore, concluded that this property could not be validly attached 
and sold as the property of the judgment-debtor, liable to be proceeded against in 
execution of the decree. The learned Judge allowed the application and raised 
the attachment. The decree-holder has preferred this appeal from that judgment, 
under Clause 15 of the Letters Patent. 


Even apart from the merits, Sri Kesava Ayyangar for the claimant-(respon- 
dent-1) advanced the argument that such an appeal could not be allowed. Accord- 
ing to him itis not even maintainable. But he was content to press the argument 1n 
the form that, in any event, Order 21, rule 63, Civil Procedure Code, could not be 
negated ın this fashion, by the decree-holder. "That rule specifically lays ıt down 
that if the claim or objection is allowed, the party against whom such an order is 
made (decree-holder) has to institute a suit to establish the right which he claims to 
the property. “ Subject to the result ofsuch a suit, if any, the order shall be conclu- 
sive ", and the Legislature is explicit on this point. The argument, therefore, was 
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that we should not, merely because of Clause 15 of the Letters Patent, proceed into 
the merits of the controversy, and differ from tbe learned Judge (Srinivasan, J.) upon 
any conceivably different view of the facts. The affected party (decree-holder) 
has to be referred to the only remedy available to him in law, which is a remedy 
by way of suit. 


It must be immediately stated that 1n certain early decisions of this Court, 
the matter has come up for discussion, and that a view has been expressed, no doubt 
with considerable hesitancy, which does not seem to be in accord with the subse- 
quent explicit views of the Judicial Commuttee and of the Supreme Court It 1s 
sufficient for this purpose to refer to Venugopal Mudal v  Venkatasubbiah Chetiyl, 
which noticed certain earlier decision of this Court also. The question arose in a 
different form in that case, because an appeal was actually entertained against the 
order on a claim petition passed by a single Judge of the High Court, and the Bench 
confirmed that order ; one argument advanced was that such a confirming judg- 
ment was without jurisdiction, 1n view of the explicit language or Order 21, 
rule 63, Civil Procedure Code. The learned Judges were exercised to come to a 
conclusion whether the general principle was that enunciated in Order 21, rule 
63, Civil Procedure Code, and the specific provision of an exception was Clause 
15 of the Letters Patent, or whether a reverse view should be taken. After noticing 
the prior authorities, such as Sabapathy Chetty v. Narayanaswami Chetty, and Ravi 
Veeraghavulu v. Venkatanarasımha Naidu Bhadur?, Sadasiva Aiyar, J, expressed the 
view of the Division Bench with considerable hesitancy, that he thought that there 
was no warrant for interference with a long-standing practice, which was to allow 
such appeals, under the Letters Patent, or to reopen the question, when earlier 
decisions appeared to have sustained the point of view that such appeals could be 
maintained, notwithstanding the explicit terms of Order 21, rule 63, Civil Pro- 
cedure Code. There the matter was permitted to rest, as far as this catena 
of decisions was concerned. 


But susequently, the same principle came up for discussion, though in the 
context of other provisions of law, as part of the area of decision in the Privy Council 
Judgment in Secretary of State v. H.G.I. Soctety4, The Judicial Committee explicitly 
stated that, where there was such a provision for finality of decision specifically 
enacted by statute, ıt was intended to exclude any further appeal, and hence that ıt 
would prevail over some general provision as to appeals similar to that embodied in 
Clause 15 of the Letters Patent, the provision itself was not Clause 15 of the Letters 
Patent, but a distinct one. 


Again, 1n the Supreme Court decision in S. A. Industries (P.) v. Sarup Singh®, 
their Lordships had occasion to consider the same situation and principle, with 
reference to other facts. At page 1443 of the text there are explicit data to the 
effect that if a specific enactment makes an order of a single yudge conclusive and 
final the appeal provided by the Letters Patent will not prevail over such a bar, it 
is only if there 1s no such bar, that the appeal hes under the Letters Patent maz. the 
observations 1n paragraphs 11 and 13 of the text, at pages 1446 and 1447 of the report. 


In this view, therefore, we have no hesitation 1n coming to the conclusion that 
the earlier view expressed by the Division Bench of this Court, that we have referred 
to, and certain still earlier decisions noted in that judgment, may no longer be sus- 
tainable, or liable to be regarded as expressing the correct positronin law. However, 
itis not necessary for usto proceed further in this direction, for the simple reason 
that we do not now have before us the situation of the canvassing of the legalty or 
otherwise of a judgment given by a Division Bench, in appeal from a Judgment of a 
single judge, which itself allowed or dismissed a claim under Order 21, rule 58 read 
with rule 63, Civil Procedure Code. It is sufficient for us to note that, in this appeal 
it is always open to us to dismiss the appeal, by referring the appellant to hus true 
ee M Ob RD 
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remedy at all and the exclusive remedy provided by the statute namely, the remedy 
by way of a separate suit. Accordingly, we refer the appellant to this remedy, and 
dismiss the appeal. 


There would appear to be, no doubt, some difficulty about limitation, since 
the statute permits only one year from the date of order, for the institution of a suit. 
Butthat would depend, on the further question whether the appellant could success- 
fully claim that he has been dona fide pursuing another remedy in a Court, upon a 
misconception of his rights or of the processual law. | Subject to satisfying the appro- 
priate Court on this question of limitation, the appellant is referred to his remedy 
by way of a separate suit. This appeal is dismissed. ^ The parties will bear their 
own costs, 


R.M. ———— Appeal dismissed 


IN THE HIGH COURT OF TUDICATURE AT MADRAS. 
PRESENT .—MR. Justice K.S. VENKATARAMAN. 


D. A S. Swami 0 Peirteoner* 
9. 
Kubendran .. Respondent. 


Griminal Procedure Code (V of 1898), sections 4 (1) (r) and 205 (1)—Pleader—lIf includes an agent— 
Agent when can plead 


The definition of ‘ Pleader’ under section 4 (1) (r) of the Criminal Procedure Code 15 an exhaus- 
tive one and refers only to an Advocate, Vakil or Attorney on the rolls of Advocates Any other person 
even if he be a lawyer, but not on the rolls of Advocates, who seeks to plead on behalf of an accused 
can do so only with the permussion of the Court The reason behind the distinction is that while 
law yers who are qualified for the purpose and are subject to some disciphne may be permitted to have 
a right of audience as a matter of course, persons who are not Advocates or Attorneys on the rolls of 
the Court, but purports to appear and plead as the power of attorney agent of the accused should get 
the permission of the Court The distinction 1s a reasonable one and does not violate Article 19 (1) 
(f) or (g) of the Constitution of India 

Petition under sections 439 and 561-A of the Code of Criminal Procedure, 
1898, praying the High Court to revise the Order of the Court of the Second Prcsi- 
dency Magistrate, dated 8th June, 1966, 1n C, C. No. 6481 of 1966. 


Petitioner Party 1n person. 
K. A Panchapagesan, for Public Prosecutor, for State. 


The Court made the following 


Orver.—The facts giving rise to this Revision Petition filed under section 439, 
Criminal Procedure Code, by one D. A. S. Swami in his personal capacity are these. 
In G C. No. 6481 of 1966 on the file of the Second Presidency Magistrate, Madras, 
one Kuppuswamy alias Kubendran filed a Complaint against Kandaswam1 Mudaliar 
under sections 409 and 403, Indian Pencal Code. On 29rd April, 1966, he prayed 
for the issue of the summons to the accused for appearance on 3oth April, 1966. 
On 30th April, 1966, one Sri T. R Venkataraman, a lawyer, entered appearance on 
behalf of the accused and prayed that the absence of the accused for that day might 
be excused on medical grounds. That was excused The case was adjourned to 
9th May, 1966, and that day, being a holiday, 1t was adjourned again to 20th May, 
1966. In the meantime the accused executed a power of attorney ın favour of D.A S. 
Swami. It may be taken that thereby Sr1 T. R. Venkataraman was no longer 
appearing for the accused. The power of attorney 1s in the following terms: 

“ 1 hereby appoint my lawyer Mr DAS Swam1,BA,BL, of 33 Habibullah Road, T Nagar, 
to represent me and to act on my behalf in C C No 6481 of 1966 and M P No 70 of 1966 on the file 
of the Second Presidency Magistrate, George Town, in addition to or in substitution for any Advocate 
engaged or to be engaged by him He is furthr authorised by me to apply under section 4 (1) (r) 
and section 540-A of the Criminal Procedure Code” 

It may be mentioned at once that though ın the power of attorney D. A. S. Swami 
1s described as a lawyer and is a person holding a law degree, actually he is not on 
——————— M Á CCP MÀ or ——  ——M — 


* Crl R C No. 763 of 1966 and 29th June, 1966, 
Crl, R. P, No. 747 of 1966. 
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the rolls as a lawyer. It is necessary to mention this at the outset because there is a 
special definition of a ‘ Pleader * 1n section 4 (1) (r) of the Code of Criminal Proce- 
dure to the following effect : 

« * pleader ” used with reference to any proceeding in any Court means a Pleader authorised 
under any law for the time being m force to practice in such Court, and includes an Advocate, a 


Vakil and an Attorney of a High Court so authorised and any other person appointed with the 
permission of the Court to act m such proceeding ” 


Since Swami was not an Advocate, a Vakil or an Attorney, he would not be a 
Pleader under the first sub-clause and would require the permission of the Court 
under sub-clause (2) to be a Pleader and act for the accused in the case. The power of 
attorneys eems to take note of this and that was why 1t mentioned section 4 (1) (7). 


On 1oth May, 1966, itself D. A. S. Swami presented two petitions; one petition 
in the name of the accused under section 4 (1) (r) was to this effect : 

** Yt 15 prayed that the petitioner be permitied to appear through his lawyer Mr D A S Swami 
im whose favour he has executed a ycvver of attorney for this purpose ”’ 
The other petition was under section 540-A, Criminal Procedure Code, to this 
effect : 

* Ytis prayed. that the personal attendance of the petitioner be dispensed with as a medica 
certificate has been already produced” 
Both these petitions were signed by D. A. S. Swami styling himself as “.petitioner’s 
agent?. No orders were passed on the above petitions. Section 540-A may be 
quoted here : 


* At any stage of an inquiry or trial under this Code, if the Judge or Magistrate 1s satisfied, for 
reasons to be recorded, that the personal attendance of the accused before the Court 1s not necessary 
in the interests of justice, the Judge or Magistrate may, if the accused 1s represented by a Pleader 
dispense with his attendance and proceed with such inquiry or trial in his absence, and may, at any 
subsequent stage of the proceedings, direct the persona! attendance of such accused ” 


On 20th May, 1966, a further petition was presented in the name of the accused to 
this effect : 


“€ Tt 15 prayed that the presence of the accused be dispensed with under section 540-A, Criminal 
procedure Code 


This was also signed by D A S Swami as “ petitioner’s agent ”. The learned 
Magistrate passed an order which may be deciphered as “dispensed with". Some 
two petitions were filed on 27th May, 1966, and goth May, 1966, but they were 
ordered to be called on 31st May, 1966. 


On 31st May, 1966, the complainant’s Counsel presented a petition to the follow- 
ing effect : 

« 'T'he accused m the above case 1s not appearing before this Honourable Court and no power of 
attorney can represent the accused under section 205, Criminal Procedure Code Only an Advocate 
in whose behalf special vakalat 1s given by the accused can represent the accused and none else. 
It 1s prayed that this Honourable Court may be pleased to direct the accused to appear in this 


Honourable Court or by a duly authorised Advocate and reject the memo filed by the power of 
attorney holder ”’ 


Section 205 (1), Criminal Procedure Code, may be quoted here : 


“Whenever a Magistrate issues a summons, he may, if he sees reason so to do, dispense with the 
personal attendace of the accused and permit him to appear by his Pleader "' 

Upon the above petition, the learned Magistrate passed the following order on 8th 
June, 1966 : 

“€ Heard Unless the accused appoints and the Court permits one cannot come in as Pleader to 
represent the accused As such the accused 1s directed to appear and move for permission of Court to 
appoint his Pleader if necessary ” 

The present Revision Petition has been filed against the above order dated 8th 
June, 1966. 

As stated already, this petition has been filed by D. A. S. Swami on his own 
behalf and not 1n the name of the accused. A question arises out of this straight- 
away whether D. A. S. Swami can claim a right of audience in this Court on behalf of 
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the accused in the case. On this, Clauses 9 and 10 of the Letters Patent of this Court 

make it clear that since D.A.S.-Svvami is not an Advocate on the rolls of this Court 
he cannot have a right of audience to represent the accused. The only exception to 

this Clauses 9 and 10 1s that any suitor shall be allowed to appear, plead, or act on 
behalf of a co-sutor. “But that exception does not apply here. These provisions 
have been interpreted by a Full Bench of this Court in 7 hayarammal v. Kuppuswamy 
JVaidu!, and this has been followed recently by a Bench of this Court in L.P.A. (S R.) 
No. 1363 of 1966. The Full Bench case points out the undesirable consequences 
which would ensue ifa person other than a Lawyer 1s allowed to have a right of 
audience. A Lawyer who 1s qualified for the purposes 1s subject to some discipline 
but this cannot be successfully postulated of persons other than Lawyers. It is of 
Some interest to note that in L.P.A. (S.R.) No. 1363 of 1966, the right of audience 
was refused to Srı D.A S Swami himself. But those decisions are in civil matters, 
and so far as the Criminal Procedure Code 1s concerned there 1s à special provision 
in section 4 (1) (r). Here again, as I have already pointed out, D.A.S. Swami canno; 
come in under the first clause he not being an Advocate, Vakil or an Attorney on the 
rolls of this Court, and 1n order to plead for the accused, he must get the permission 
of this Court. But D A.S. Swami does not seek any such permission from me and 
claims to have a right to plead for the accused without any such permission. Alter- 
natively he says that hé has a gri»vance in his individual capacity against the order 
dated 8th June, 1966, and that he 1s entitled to ventilate that grievance in his own 
right without any permission. 


I shall take up the first part of his argument. Has contention is that the defini. 
tion of “ Pleader in section 4 (1) (r), Criminal Procedure Code, used only the 
word ‘includes’ and 1s, therefore, not an exhaustive definition and cannot bara power 
of attorney agent like, himself. He points out that there are other sections in the 
Criminal Procedure Code and the Indian Penal Code using the word “ agent of the 
accused", for instance, sections 172, 173 and 174 of the Indian Penal Code and Forms 
12 and 13 of Schedule V to the Criminal Procedure Code. I am, however, unable 
to accept this contention. The defination of“ Pleader ” ın section 4 (1) (7), Criminal 
Procedure Code, must be understood as an exhaustive definition, that is as saying 
* means and includes”? ‘To hold otherwise would mean that sub-clause (2) of the 
definition requiring the previous permission of the Court in the case of a person 
who 1s not an Advocate, a Vakil or an Attorney of a High Court, would become a 
dead]letter. The context, therefore, clearly shows that the definition 15 an exhaustive 
one, It may be that for the other purposes contemplated ın the provisions and Forms 
quoted by D.A.S. Swami, an agent may represent the accused without prior per- 
mission of the Court. But that cannot control the interpretation of the definition 
of * Pleader ? 1n section 4 (1) (r), Criminal Procedure Code. It 1s also understandable 
that where a person other than an Advocate, Vakil or an Attorney 1s given the 
privilege of pleading for an accused, previous permission of the Court is necessary. 
Hence both as a matter of construction and on the probability of the matter, 1 
have no difficulty in holding that the definition of “ Pleader’ in section 4 (1) (7) 
means that a person who 1s notan Advocate, Vakil or Attorney, requires the permis- 
sion of the Court to become a Pleadeı as defined. Hence, the contention of D.A.S. 
Svvamı that he has a right to argue the case of the accused in this Criminal Revision 


Petition without such permission cannot be accepted. 
— ————--—-------——--—--------—————- 
1 (1937)2M.L/ 552: ATR.1937Mad 937 (F.B) 
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D.A. S. Swami contends that the above interpretation would interfere with the 
fundamental right of the accused to 1nsist on anybody of his own choice, not neces- 
sarily a Lawyer representing him and arguing his case. D A.S. Swami urges that 
the accused might not have the means to engage a Lawyer and might find it cheaper 
to ask his son or some person like D.A.S. Swami to appear for him and that the re- 
quirement in section 4 (1) (7), Criminal Procedure Code, of the previous permission 
of the Court would be an unwarranted restriction on the right of the accused to 
Acquire, hold and dispose of property within Article rg (1) (f ) of the Constitution. 

t seems to me that this argument is very far-fetched and that 1t will be straining: the 
language to say that the requirement in section 4 (1) (r) of the previous permission 
of the Court to act for the accused 1n the case of a person other than an Advocate, a 
Vakil or an Attorney, 1s an interference with the fundamental rights of the accused 
under Article 19 (1) (f) of the Constitution. The definition 1s intended to regulate 
the procedure in a Criminal Couit, and from that point of view it 1s quite reasonabl® 
for the Legislature to say that the permission of the Court 1s required in the case cf 
a person other than an Advocate, a Vakil or an Attorney. Even if it should be 
considered as restrictive of the fundamental right under Article 19 (r) (f) it can be 
justified under Article 19 (5) of the Constitution as a reasonable restriction in the 
interests of the general public. Swami refers to the provision in Article 19 (6) of the 
Constitution which refers to sub-clause (g) of Article 19 (1), which says * 


** All citizens shall have the right to practice any profession, or to carry on any occupation, trade 
or business " 


Article 19 (6) says : 


“€ Nothing 1n sub-clause (g) of the said clause shall affect the operation of any existing law in so 
far as 1t 1mposes, or prevent the State from making any law imposing, in the interests of the general 
public, reasonable restrictions on the exercise of the right conferred by the said sub-clause, and, ın 
particular nothing 1n the said sub-clause, shall affect the operation of any existing law 1n so far as 
it relates to, or prevent the State from making any law relating to 


o 
(1) the, professional or technical qualifications necessary for practising any profession or 
carrying on any occupation, trade or business. 


(33) «es. 44 Dd 


— 


The argument ıs that D.A.S. Swami 1s carrying on the occupation of being a power 
of attorney agent of persons like the accused and that 1t will be competent for the 
State under Article 19 (6) to 1mpose a reasonable restriction on the said right of 
D.A.S. Swami when he seeks to represent, plead and act for the accused ın a cri. 
minal case and that because of the existence of such a power 1t 18 unnecessary to 
restrict the right of the accused to choose a person of his own choice to represent and 
plead for him. Now 1t seems to me that this very argument gives away the case of 
D.A.S. Swami and justifies the restriction in section 4 (1) (r) of the Criminal 
Procedure Code requiring the permission of the Court where a person other than an 
Advocate, a Vakil or an Attorney wants to act for the accused, It will be seen tha, 
in the above argument D.A.S. Swami concedes that it will be competent for the 
State to impose some technical qualification where the power of attorney agent wants 
to appear in Court and plead for an accused and it will be noted that the provision 
in section 4 (1) (r) concerns itself directly only with such a situation, It does not 
purport to affect the general right of a person like D. A, S. Swami to carry on the 
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occupation of being a power of attorney agent ofothers Section 4 (1) (r), Criminal 
Procedure Code, will come into play only where such a person seeks to act for the 
accused and plead for him. 


It should be clear from the discussion so far that D. A. S. Swami has no /ocus 
stand: to ventilate in this petition any grievance of the accused. It will be time 
enough to consider the situation if the accused himself should come forward with 
another criminal revision petition ventilating his own grievance. 


I shall turn to the alternative limb of the argument of D. A. S. Swami that in 
this petition he is ventilating his own personal grievance. He urges that he has 
got a fundamental right under Article 19 (1) (g) to carry on the occupation of a 
power of attorney agent of persons like the accused and that the provision in section 
4 (1) (7), Criminal Procedure Code, requiring him to seek the previous permission 
of the Court 1s violative of that fundamental right and must be struck down. I shall 
assume for the purpose of this argument without deciding it that the activity of 
D. A. S. Swami can be called ‘ carrying on an occupation ? within the meaning of 
Article 19 (1) (g). As part of the occupation he wants to ‘appear in a criminal 
Court and act for the accused by which he also means a right to plead for the accused. 
It seems to me that the restriction in section 4 (1) (r), Criminal Procedure Code 
requiring the previous permission of the Court 1s quite a reasonable restriction within, 
the meaning of Article 19 (6) of the Constitution. Article 19 (6) itself contemplates 
that 1t is open to the State to make a Jaw relating to professional or technical qualı- 
fication necessary for practisıng any profession, or carrying on any occupation, and 
section 4 (1) (r), Criminal Procedure Code, can be justified under this provision. 
The Court mayın a given case permit even a person not qualified in Jaw to plead 
for an accused and certainly the previous permission of the Court 1s only a minimum 
requirement and cannot be attacked as an unreasonable restriction on the supposed 
fundamental right of D. A S. Swami. 


In the result, the petition is dismissed. 
R.M. 5— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction.) 
PRESENT ”—Mh Justice P. KUNHAMED KUTTİ. 


C. R. Neelakantan and another .. Appellant* 
0, 
C. Bakthavatsalam . Respondent 


Girl Progedure Code (V of 1908), section 92—Sutt under—Sanctton of Advocate-General—Amendment of 
suit by addition. of part, —If requires fresh sanction 
Where a suit has been properly instituted under section 92 of the Civil Procedure Code after 
obtaining the sanction of the Advocate-General, any amendment sought for m the suit subsequently 
by way of addition of party which 1s merely formal and does not alter the nature of the suit, does not 
require a further sanction of the Advocate-General 


Where a suit has been originally instituted against the Secretary of a Charitable Trust registered 
under the Societies Registration Act, after obaming the requisite sanction under section $2 of the Code 
of Civil Procedure an application subsequently to implead the society itself as a party to the 
suit 15 maintainable and it does not require a fresh sanction from the Advocate-General. 


R. Srimoasa Rao, for Appellant. 
V. Ganapathtsubramania Iyer, for Respondent. 


The Court delivered the following 

JupcMent.—This application by the plaintiff is to implead Saidapet 
Annadhana Samajam by its Secretary, C Bakthavatsalam as second defendant 
There is a connected application for consequential amendment of the cause title and 
————————————————————— 


“C.S No 54 of 1966 "18th July, 1966. 
Appln. No 1302 of 1966. 
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the several paragraphs of the plaint. That matter is not now before me as the said 
application 1s not stamped or numbered. 


Applicants plaintiffs have filed the above suit for framing a scheme for safe- 
guarding the properties of the aforesaid Samajam, and its income, for proper 
administration of the affaus of the Samajam, for removal of Bakthavatsalam from 
all posts which he claims to hold as, according to the plaintiffs, he has committed 
various acts of breach of trust, for appointment of a Commussioner-cum-Receiver 
to take 1nventory and for accounts, etc. The plaint 1s laid under section 92, Civil 
Procedure Ccde, and the Advocate-General has given consent to. the institution 


of the suit as originally framed wherein C. Bakthavatsalam is impleaded as the sole 
defendant. 


The averments in the plaint are to the effect that taking advantage of the factions 
within the Samajam, Bakthavatsalam has committed various acts of mismanagement 
and breaches of trust detrimental to the interests of the Samajam and has usurped 
for himself all the key posts of the Samajam. It 1s also alleged that subsequent to 
the order passed in ILA, No 2628 of 1962 in OS. No 2178 of 1962 (City Civil 
Court) that status quo ante should continue, he has altered several rules of the 
Samayam and effected changes in the personnel of the Committee to suit his own 
ends and that he had temporarily misappropriated the Government grant for 
teachers amounting to about Rs. 2,000 so that it is the plaintiff’s case that 
the affairs of the Samajam are 1n a chaotic, deplorable and dangerous condition 
and that the funds of the Samajam are not utilised for the purpose for which they 
are intended. 


Along with this plaint, the plaintiffs moved an application No. 806 of 1966 for 
appointing a Commussioner-cum-Receiver to take possession of the account books, 
and movable and immovable properties of the Samajam and administer the Affairs 
of the Samajam. The said application 1s still pending In the counter filed by 
defendant Bakthavatsalam im the said application, he stated inter aha that the 
plaintiffs have no right to agitate for reliefs in respect of the affairs of the Samajam. 
especially when the Samajam 1s nota party to the surt İtıs to obviate this objection, 
and for an effectual and complete adjudication of all questions involved 1n the suit 
and further to make the scheme framed and the orders made 1n the suit binding on 
the Samajam that the plaintiffs have now sought to implead the Samajam represen- 
ted by its Secretary Bakthavatsalam, and the short point for consideration 1s whether 


this application 1s not maintainable in law and the applicants have no right to file 
the application. 


Bakthavatsalam to whom notice was taken of this application, both in his 
individual capacity and as the Secretary of Saıdapet Annadhana Samajam, has 
filed counter on his own behalf and on behalf of the Saidapet Annadhana Samajam. 
The substantial objection taken by him is that Saidapet Annadhana Samajam 1s a 
Society registered under the Societies Registration Act and the description of 1t as 
a public charitable institution is made with ulterior motives. He would contend 
that he has been sued in his individual capacity and sanction had been obtained 
from the Advocate-General in such capacity and, therefore, it 15 not open to the 
plaintiffs to say that the Saidapet Annadhana Samajam should be impleaded as a 
party for whatever purpose. He would further contend that the application 1s 
not maintainable according to the law governing bodies registered under the 
Societies Registration Act and the rules of the Samajam. 


The suit is instituted, as I stated, under section 92, Civil Procedure Code with 
the consent of the Advocate-General. In the case of public charities, where any 
alleged breach of any express or constructive trust created for public purposes of 
a charitable or religious nature or where the direction of the Court is deemed 
necessary for the administration of any such trust, the Advocate-General, or two or 
more persons having an interest m the trust and having obtained the consent ın 
writing of the Advocate-General, may institute the suit for the reliefs set out in 
the said section, 
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Annadhana Samajam is a charitable trust registered under the Societies 
Registration Act (XXI of 1860) Section 6 of the said dct. preseribes the mode in 
which suits by or against such Societies have to be brought. Every Society may 
sue or be sued in the name of the president, chairman, or principal secretary, or 
trustees, as shall be determined by the rules and regulations of the Society, and, in 
default of such determination, 1n the name of such person as shall be appointed 
by the governing body for the occasion- provided that it shall be competent for 
any person having a claim or demand against the society to sue the president or 
chairman, or principal secretary or the trutees thereof, if on application to the 
governing body some other officer or person be not nominated to be the defendant, 
and section 7 provides that no suit or proceeding in any civil Court shall abate 
or discontinue by reason of the person, by or against whom such suit or proceedings 
shall have been brought or continued, dying or ceasing to fill the character 1n the 
name whereof he shall have sued or been sued, but the same suit or proceeding 
shall be continued 1n the name of or against the successor of such person. There 
are other provisions in this Act which enables the society to proceed against the 
members, who are in arrears, by suit as strangers and also for arrears of subscrip- 
tion. or possession or detention of the property of the Society contrary to these rules, 
etc., orfor otherwise being guilty of offences such asstealing, purlcining, embezzling 
any money or other property etc. There are also provisions defining a member, 
providing for mode of dissolution and the effect of dissolution. of societies. that 
might be registered under the Act. But there is no provision in the Act which would 


justify the inference that a suit filed by or against a Society 1s not governed by section 
92 Civil Procedure Gode. 


Sri Ganapathisubramaniam for the respondent, however, drew my attention 
to a ruling of this Court, reported 1n Vara Prasad Rao v Gopalacharlul, Krishnan and 
Venkatasubba Rao, JJ , laid down in this case that objection as to absence of sanc- 
tion under section 92 1s not an objection that can be properly waived. What is 
emphasised by the learned Judges is the object of such sanction. That being to 
secure that suits are not brought against trustees unless there 1s a prima facte case 
against them of breach of trust or unless circumstances exist which necessitate 
the Court's interference ın the administration of the trust. They also stated that 
the object of the section will be defeated itis left open to a plaintiff to get sanction 
against a peron who is not the trustee and then use ıt afterwards against the real 
trustee, The personality of the trustee and the way ın which he 1s dealing with 
the trust are matters of material consideration ın granting sanction for a suit. If 
we probe into the facts of this case, 1t would be seen thatit has very httle applica- 
tion to the present case where Sri Bakthavatsalam who 1s already on record 
as a defendant, no doubt, without any description of his capacity, as an intermeddler 
with the affairs of the Annadhana Samajam and against whom sanction has been 
granted by the Advocate-General 1s sought to be impleaded as representing the 


Annadhana Samajam which is sought to be added as supplemental second 
defendant. 


— 


Tessingohat v. Tauvatlal?, is a case where a suit was instituted under Section 92 
against some defendant after obtaining sanction of the Advocate-General. Subse- 
quently, the plaintiff amended the plaint by addition of one more defendant without 
such sanction. The Bombay High Court held that the amendment necessarily 
enlarged the scope of the suit and the suit thus being not identical with the suit which 
it was at the time of 1ts commencement, was bad. 


The present however is a case which to my mind, more appropriately comes 
within the scope and ambit of the ruling in Selvam Mudahar v. Raju Mudalar?, 
wherein Rajamannar, C J., and Venkatarama Auyar, J., held that a sanction given 
by the Advocate-General under section 92 1s one generally for the institution of the 
suit for the removal of persons purporting to act as the trustees of a public religious 
ynstitution and that an amendment sought for subsequently by way of addition 


SSS ee, 


1. A.LR. 1926 Mad. 970. 3. (1952) 2 M.L.J. 653 : A.L.R. 1953 Mad. 816. 
2. A.LR. 1947 Bom. 487. 
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of a party is merely formal and does not alter the nature of the suit. In such a case. 
a further sanction of the Advocate-General 1s not necessary. 


I have already set out the material plaint allegations which necessitated th€ 
impleading of Bakthavatsalam as a person who was 1n charge of, and meddled with, 
the affairs and funds of the Samajam. The main relief 1n. the plaint being the 
preservation and continuance of the Samajam as a charitable body after framing 
a scheme, it cannot be said that the Samajam represented by the present secretary 
who also 1s Bhaktavatsalam 1s not a necessary party to the suit for an effective 
adjudication of the controversy between the plaintiffs and Bhaktavatsalam as 
representing the Samajam. 


This application 1s, therefore, allowed. "Ihe applicant may file a separate 
application for amendment of the plaint consequent upon this order. 


R M. - ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT —Mr M. ANANTANARAYANAN, Chief Justice, AND MR. JusTIcE 
P, RAMAKRISHNAN. 


The Management of Lakshmi Coffee Hotel, Kumbakonam .. Appellant* 


0. 


The Workmen of Lakshmi Coffee Hotel, represented by the 
Kumbakonam Hotel Employees’ Association, Bus Stand, 
Kumbakonam and another . .. Respondents. 

Industrial Disputes Act (XIV of 1947), section 2 (rr) —V/ages— Free food supplied to workers in a hotel— 
If part of wagss 

VVnether the free food and tiffin supplied to workers in an establishment 1s part of their wages 
within the meaning of section 2 (rr) of the Industrial Disputes Act, 1947 is essentially a question of fact 
which had to be determined according to the circumstances of each case Where an employer pays 
the full compliment of wages to his workers, but as a matter of grace or concession supphes them with 
free food and tiffin during the hours of work, 1t can hardly be said that such supplies will form part of 
the wages even though they may be capable of bemg equated in terms of cash. But where the wages 
are only nominal and such a low or nominal wages could be explained only on the basis of the free food 
and tiffin supplied regularly to the workers, which was also reckoned with as part of the contract, the 
value of such food will be wages within the meaning of the section. 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Kailasam dated 11th April, 1966, and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 1007 of 1966 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records, 1n I.D. No 46 of 1964 on the file of the Additional Labour 
Court, Madras, the 2nd Respondent therein and quash the award passed therein 
on 15th February, 1966. 


A. Krishna Rao, for Appellant. 
The Judgment of the Court was delivered by 


Anantanarayanan, C.F —This appeal, which is sought to be instituted by 
the Management of a coffee hotel at Kumbakonam involves what 1s really an issue 
of fact, vzz., whether the free food and tiffin that has been supplied to the workers, 
by his establihment throughout can be taken mto the computation of ‘ wages? 
within the meaning of section 2 (rr)of the Industrial Disputes Act (XIV of 1947). 
Section 2 (rr) defines ‘ wages’ as : 

* all remuneration capable of being expressed in terms of money, which would, if the terms of 
employment, express or imphed, were fulfilled, be payable to a workman 1n respect of his employ- 
ment.. . . .. 

As the learned Judge (Kailasam, J.) has pointed out, the only issue is whether 
the free food and tiffin that has been supplied by the employer consistently to his 
employees in this hotel, would properly form part of “ wages ' as defined, It appears 


-— 
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to us that this is primarily a question of fact, for everything would depend on the 
circumstances. ‘There may be a situation in which an employeris paying the full 
complement of wages to his employees, and 1s also giving free food and tiffin during 
hours of work, merely as a matter of concession or grace. In such a situation it 
could perhaps be argued that though the cost of the food and tiffin can be definitely 
calculated and, in that sense, the supply 1s certainly capable of being expressed in 
terms of cash, this does not form part of ‘wages’ because it 1s no part of the 
contract. 


But, in the present case, the Tribunal has definitely found that the cash wages 
of each worker are, small, below the average, and that the prevalence of such a 
level can only be explained on the basis that the food and tiffin supplied 1s also to 
be reckoned with as part of the contract. The Tribunal remarks: 

**'The worker has to work and because he was working he was promised and given free food and 
tiffin. In my view, the very fact that for earned leave period he was given cash value of food . 1S 
itself an indicator that it Was accepted by all parties that supply of food was remuneration which was 
payable on terms under which the workers were employed ” 

The finding on this issue of fact being so specific and unambiguous, we have 
no doubt whatever that the learned Judge (Kailasam, J ) was justified in holding 
that the cost or cash value of this supply formed part of the ‘ wages’ as defined in 
the Act, under the circumstances of this particular case. The Writ Appeal has no 
merits and is dismissed. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. Justice K. S. VENKATARAMAN. 
Manı alias Balasubramaniam and others .. Petittoners”" 


Criminal Procedure Code (V of 1898), section 195— Procedure under—Applicability—Scope of. 


It 1s no doubt true that the provisions of section 195 of the Code of Criminal Procedure cannot be 
evaded by resort to devices or camouflage merely by changing the label of an offence, which essentially 
falls within 1ts scope. Where an offence falls within the provisions of the section, it cannot be taken 
«ognizance of unless it be at the instance of the concerned officer But ıt 1s equally settled that section 
195 of the Code cannot bar the trial of an accused for distinct offences disclosed by the same facts which 
18 not within the ambit of the said section. 


Where the accused 1n violating a prohibitory order under section 144 of the Code forms an unlaw- 
ful assembly and commits acts of trespass, theft and mischief to property, the accused could be prose- 
cuted for such offences which are distinct from the offence of defying the prohibitory order, even though 
there 1s no complaint by the Magistrate as required by section 195 of the Code. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Special Sub-Divisional 
Magistrate (J.), Tiruchirappalh, dated roth May, 1966 ın C M.P. No. ro of 1966 
in C.C. No. 2 of 1966. 


P. R. Gokulakrishnan, for Petitioners. 
FE. A. Panchapakesan for Public Prosecutor, for State. 


The Court made the following 


“ORDER.— Ihe twenty-six petitioners herein were charged by the Police before 
the learned Special Sub-Divisional Magistrate, Tiruchirappalli, for offences under 
sections 147, 148, 454, 454 read with section 149, 427, 435 and 435 read with section 
149, Indian Penal Code. The main allegation against them was as follows . 


“On 10th February, 1965 at about 11 am at Jawahar Bazaar, Karur Town, the petitioners 
-were members of an unlawful assembly, that in prosecution of the common objects of such assembly, 
viz, the resisting of the execution of law by defying the order passed under section 144, Criminal 
“Procedure Code, in breaking open Kalyani Ready-made Stores belonging to Govindarajulu Pillay 
.and causing mischief and mischief by fire, committed the offence of rioting, that at that time accused 
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10 was armed with a crowbar and accused 7 and 21 with iron rods and that thereby accused 1 to 
6,8,9, 11 to 20 and 22 to 26 committed an offence punishable under section 147, Indian Penal Code 
57 accused 7, 10 and 21 committed an offence punishable under section 148, Indian 
Penal Code". 


After ten out of the 68 prosecution witnesses were examined, the petitioners filed 
an application. before the Magistrate for dropping the proceedings on the ground 
that they were void for want of a complaint from the Deputy Tahsildar-Magistrate 
who had passed the prohibitory order under section 144, Criminal Procedure Code, 
prohibiting meetings and demonstrations for a period of fifteen days from grd 
February, 1965. The learned Magistrate overruled this objection. This revision 
case has been filed against that order. 


Sri P. R. Gokulakrishnan, the learned Counsel for the petitioners, points out 
that the charge-sheet filed by the Police itself proceeds on the basis that the offences 
were committed ın the course of defying the order passed under section 144, Criminal 
Procedure Code, and accordingly the defiance of that order would amount to an 
offence under section 188, Indian Penal Code, which could be taken cognizance 
of by the Court under section 195 (1) (a) of the Code of Criminal Procedure only 
on the complaint of the Deputy Tahsildar or some other superior officer. The 
learned Counsel urges that the other offences attributed to the petitioners are only 
ıncıdental and that the provisions of section 195 (1) (a), Criminal Procedure Code, 
cannot be allowed to be evaded by omitting the offence under section 188, Indian 
Penal Code. 


There are two decisions of the Supreme Cou. which lay down the principles 
to be observed ın such cases. The first 1s Basir-ul-Huq and others v. The State of West 
Bengal!, and the other 1s Chandrika Sao v. State of Bihar?. In the first case, the 
appellant Nurul Huda gave false 1nformation to the Police that one Dhirendra. 
Nath had murdered his mother and he brought the Police to the cremation ground. 
The corpse was removed when it was found that the complaint was false. "There- 
upon, Dhirendra Nath filed a complaint against Nurul Huda and others under 
section 297, Indian Penal Code (trespass upon cremation ground) and section. 500; 
Indian Penal Code (defamation). Nurul Huda and others objected that the 
proceedings were void because the offence under section 182, Indian Penal Code, 
had been commnutted ın laying false information to the Police and the offence under 
section. 182, Indian Penal Code, could be taken cognizance under section 193 (1) (a), 
Criminal Procedure Code, only on the complaint of the particular Police Officer- 
This contention was negatived. In respect of the offence under section 297, Indian. 
Penal Code, it was pointed out that the offence was committed after the false infor- 
mation was given and was therefore a distinct offence. So far as the offence under 
section 500, Indian Penal Code, was concerned, it was recognised that it 
was contained in the very false complaint made to the Police. Nevertheless, 1t 
was held that the case under section 500, Indian Penal Code, could be taken cogni- 
zance of separately, though there was no complaint to the Police in respect of the 
offence under section 182, Indian Penal Code. The decision of the Full Bench of 
' this Court in Narayana Ayyar v. Veerappa Pilla33 was approved The first principle 
laid down was that section 195, Criminal Procedure Code, does not bar the trial 
of an accused for a distinct offence disclosed by the same facts and which 1s not 
included within the ambit of that section. The second principle was that the 
provisions of section 195, Criminal Procedure Code, could not be evaded by resorting 
to devices or camouflages. It was observed : 

“The test whether there 1s evasion of section or not 1s whether the facts disclose primarily and 
essentially an offence for which a complaint of the Court or of the public servant 1s required In 
other words, the provisions of the section cannot be evaded by the device of charging a person with 
an offence to which that section does not apply and then convicting him of an offence to which it 


does, upon the ground that such latter offence 1s a mmor offence of the same character, or by describ- 
ing the offence as being one punishable under some other section of the Indian Penal Code, though 








1 (1953)SCQJ 405 (1953) 1M.L/ 775: 3. (1950 2 MLJ. 686. TLR. (1951) 
(1953) SCR 836 at 845 and 846. Mad. 661 (F.B.) 
2. (1963) MW N. (Crl) 49 at 52 and 53. / 
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i 
in truth and substance the offence falls in the category of sections mentioned 1n section 195, Criminal 
Procedure Code. Merely by changing the garb or label of an offence which is essentially an offence 
by the provisions of section 195 prosecution for such an offence cannot be taken cognizance of by 
musdescribing it or by putting a wrong label on it” 

In Chandrika Sao v. State of Bihar1, the accused caused obstruction to the Assistant 
Superintendent of Commercial Taxes, when the latter wanted to take his books of 
accounts. This was an offence under section 26 (1) (A) of the Bihar Sales Tax 
Act, 1947. Tbe accused also assaulted the officer and that was an offence under 
section 353, Indian Penal Code, The prosecution of the offence under section 
26 (1) (2) of the Sales Tax Act required the previous sanction of the Commissioner 
of Commercial Taxes and no such sanction had been obtained and there was no 
complaint 1n respect of that offence. It was held that the conviction under section 
353, Indian Penal Code, could stand. Their Lordships proceeded on the footing 
that the same act of the accused amounted to an offence under section 26 (1) (2) 
of the Sales Tax Act and also an offence under section 353, Indian Penal Code. 
They stated : b 
; “ He could be prosecuted for either or both these offences at the discretion of the prosecuton It 
may be that he was not prosecuted in respect of both the offences and the prosecution was restricted to- 
the offence under section 353, Indian Penal Code, only to obviate the necessity of obtammg the Com- 
mussioner’s Sanction Even so, the prosecution cannot be said to have done something which 1s 
unwarranted by law An offence under section 353, Indian Penal Code, 1s a graver offence than 
the offence under section 26 (1) (A) of the Act ə 

Reference may also be made to 7og/z Mahato v. Ananta Lal Chosh?. There, the 
accused along with some others had been restrained by a Magistrate by order under 
section. 144, Criminal Procedure Code, from going upon a particular plot of land. 
They went to the land and did something further, with which the Magistrate's. 
order had no concern, namely, they stole the crops of the complainant. It was. 
held that the offence under section 379, Indian Penal Code, could be enquired into 
even though there was no complaint by the Magistrate for disobedience of the order 
under section 144, Criminal Procedure Code. At page 369 the following illustra- 
tion 18 given: 

* A man may be injuncted by a Police order under section 144 of the Code from goimg with 
five or six persons through the streets of Calcutta and if that order 1s violated by a body of hooligans 
and they commit mass murders, then in the interpretation that 1s now sought to be put upon Mr. 
Justice Sen’s decision, the Magistrate would be precluded from going into the case of mass murder 
simply because of the violation of the order of the Commissioner of Police which 1s also an offence under 
section 188 of the Indian Penal Code The present case 1s a good illustration Theft has nothing to 
do with trespass. Even if there had been no order by the Magistrate under section 188 of the Indian 


Penal Code the offence would still be theft in the present case for taking away the complamant's crop 
if the facts are proved ” 


Sri K. A. Panchapakesan has referred also to some other decisions, namely, Chandra 


Rao v. Sambayya3, Rashi Nath Pathak v. Ku Rajwar*, and the aecision of Sadasivam, 
2. in Cr.M.P. No. 799 of 1965. 


Sri P. R. Gokulakrishnan has, for his part, relied on the following decisions ¢ 
Ramswarup v. The State®, Magandha v. State of M.P.9, Makaradhwaj Shahu v. The 
State", and In re V. V. L. Narasimhamurthy?. 


I am clearly of theopinion that the circumstances ofthe present case bring it 
within the ambit of the decisions cited by Sri K.A Panchapakesan and that the deci- 
sions cited by Sri P. R. Gokulakrishnan are distinguishable. The offences under 
sections 147, 148, 454, 427 and 435, Indian Penal Code, are distinct offences from 
the alleged violation of the prohibitory order? In fact, I doubt whether there was 
any violation of the prohibitory order to constitute an offence under section 188, 
Indian Penal Code — Even on the footing that an offence under sction 188, Indian 
Penal Code, had been committed, the want of complaint by the Tahsildar relating 
to that would not bar the Magistrate from taking cognizance of the other offences, ə 
5—————————.. 
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which are distinct and separate offences, and in fact graver offences. Those 
offences could stand 1ndependently, whether there had been an order under section 
144, Criminal Procedure Code, or not. There is no attempt by the prosecution to 
circumvent the provisions of section 195 (1) (a) of the Code of Criminal Pro- 
cedure. Accordingly, the revision case is dismissed. 


R.M. — Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice. 


G. A. Rajaram .. Petitioner” 
2, 
R. Anantaram and others .. Respondents. 


Gorl Procedure Gode (V of 1908), Order 1, rule 10—4dd:ng party —Scope of 


The provisions of Order 1, rule 10 are capable of both a narrower and a wider interpretations 
While a necessary party (1e ) a party without whom a legal decree cannot be passed in the suit, has 
every right to get 1mpleaded, even a proper party may in certain circumstances seek such a relief. The 
Courtmust primarily consider whether the presence of the proposed party would advance the total 
and satisfactory adjudication of the subject-matter m controversy İn such cases the Court has a 
wider discretion to 1mplead a party if 1t considers the presence of such a party essential or even desir- 
able in the imterests of justice 


In a suit for dissolution of partnership and accounts in which one of the partners 1s the head of a 
Hindu joint family, the son of such a partner may be immpleaded as a party in that sut He will, 
however, not be able to get any night inter se between him and his father adjudicated in that suit but 
he can be mmpleaded so as to enable him to protect the interests of the family assets 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the order of the Court of the Subordinate Judge, Madurai, dated 23rd November, 
1964 and made in I A No. 419 of 1964 in O S. No. 121 of 1963. 


A. Sundaram Iyer, for Petitioner. 

M. R. Rayagobalachan and A. Sundaresan, for 1st Respondent. 
K. Parasurama Iyer, for Respondents 2 to 4. 

The Court made the following 


OnDpER.— This revision proceeding involves a question of some interest on the 
precise principle of Order 1, rule 10, Civil Procedure Code, 1n the context of a 
suit for dissolution of partnership and accounts, as between partners, in which one 
partner is the head of a Hindu joint family including the son. It is the son of the 
partner (plaintiff) who now prays that he may be formally 1mpleaded 1n the suit, on 
the principle of Order 1, rule 10, Civil Procedure Code, as a proper party even if he 
is not a necessary party and permutted to be in touch as a party on record with the 
course of the litigation. 


Curiously enought the other partners who are strangers do not object to this 
prayer of the son. They maintain a strictly neutral attitude and as the suit has 
hardly begun their learned Counsel represents that they are not substantially affect- 
ed by the order one way or the other. Evenif the son is impleaded and he files 
a written statement, they are concerned only with the rights in the partnership 
business as between themselves and the other partner, namely, the plaintiff. It 1s 
the father (plaintiff) who strongly objects to the impleading of the son as a party to 


the suit, apparently on the ground of some illwill between himself and his son. 


Certain aspects of the law which have relevance to facts of this kind will be 
found discussed 1n a Bench decision of Varadachariar and Pandrang Row, JJ-5 1n 
* Venkataramana v. Varahalu*. As the Division Bench pointed out, the principle of the 

Full Bench ın Gangayya v. Venkataramiah? 1s that a person in the position of a plaintiff 
cannot maıntaın a suit for dissolution of a partnership in which the managingmember 
ree —— 

*C RP No 343 of 1965. 29th July, 1966. 
1, (1940) 50 L.W. 681. 2. 34M.L.J. 271 : LL.R. 41 Mad. 454 (F.B.) - 
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of his family was a partner. But where on dissolution, a managing member 
partner has entered into an arrangement prejudicial to the interests of his family, 
the junior coparceners are not without a remedy. Equally, when the managing 
member has placed himself in an embarrassing position ın respect of the assertion or 
protection of the rights of his family, the junior members are not without a remedy. 
They can maintain the suit, not merely against their manager, but also against the 
persons who are in possession of their share of the assets. 


In the present case I think that the Court below has taken too strict and narrow 
a view of the scope or Order 1, rule 10, Civil Procedure Code, practically luniting 
the interpretation of the rule to the words ‘necessary party”, Actually, the rule 
involves both a narrower scope and wider scope, and while a necessary party, that 
is, a party without whom a legal decree cannot be passed in a suit, has every right 
to be included, even a ‘ proper’ party can press for such a relief. The Court must 
primarily consider whether the presence of that party would advance the total 
and satisfactory adjudication of the hs or the subject-matter of controversy. If 
the presence of such a party would be essential or highly desirable in the interests 
of justice, the Court has a wide discretion to implead such a party also. In the 
present case, as I have observed earlier, the other partners (defendants) do not objecs 
to the impleading of the son. Even the objection of the father (plaintiff) is nebulous 
and vague and seems to be based more on an apprehension arising from hostility 
than anything else. I must make ıt clear that the impleading of the son as a party 
does not mean that he can get any right adjudicated by a decree 1n this suit enter se 
between himself and his father. It 1s conceded that this is outside the ambit of the 
suit and that he may have to file a separate suit for such purpose. But he has to 
safeguard the interests of the family by seemg that his father (plaintiff) does not 
compromise the suit to the disadvantage of the family or in such a manner as to 
whittle down the family asset. In this sense he is a proper party and his presence 
on record will not 1mpede the suit 1n any way as he claims no separate right or relief. 
I accordingly direct that the revision be allowed and the son (revision petitioner) 
be immediately 1mpleaded as a party to the suit, and directed to file a written state- 
ment forthwith. ‘The suit should thereafter proceed to expeditious trial. No costs. 


R.M. — Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT .—MR. Justice T. VENKATADRI. 


The Management of Express Newspapers, Ltd., Madras-2 .. Petetsoner™ 
0. 


The Additional Commussioner for Workmen's Compensation, 
Madras and another ... Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (oo)—" Retrenchment "—What 1s—Bona fide retrench* 
ment of surplus stoff—When could be sntezfered müh by tribunal 


It 1s now well settled that if a person has a right to carry on his business he has an equal right to 
decide not to carry on his business if he so chooses No management can be compelled to retam an 
employee when his services are not useful to the management and they have a right to retrench his 
services Retrenchment 1s discharge of surplus labour for any reason otherwise than as a punishment 
and :t cannot apply to a case of bona fide closure of business. 


Where an employer re-organises his business for reasons of economy or under a bond fide scheme 
of re-organisation introduced ın all areas of his business the fact that its implementation will result in 
retrenchment of some worker will have no material bearing on the question whether the re-organısa- 
tion was adopted bona fide. It is no doubt true that the form of the order by which the workmen's 
services were terminated would not be decisive of the question and an Industrial Court or tribunal 
would be entitled to examine the substance of the matter and decide whether the termination was a 
discharge simpliciter or whether it was a dismissal under the cloak of retrenchment. 
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Where there was a general strike 1n an establishment and there has been a complete closure of the 
same, the fact that the management carried on the work with a skeleton staff to collect the outstandings 
due, cannot mean that they have no right to effect a re-organisation 1n their skeleton staff The 
fact that the services of a surplus hand among the skeleton staff was retrenched cannotlead to any 
inference that the retrenchment was not bond fide, especially in the background of the history of the 
establishment. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated 1n the affidavit filed therewith the High Court will be pleased 
to issue a Writ of certiorar calling for the records in M S E. Appeal No. 6 of 1963 
on the file of the ist respondent and quash the order dated 24th May, 1963 and 
made therein. 


R Narayanaswam, for Petitioner. 
The Government Pleader, on behalf of Respondent No. r. 
JV. G. R. Prasad, for Respondent No. 2. 


The Court made the following 


ORDpER.—İhe Management of Express Newspapers, Limited have filed this 
petition under Article 226 of the Constitution of India to quash the order of 
the Additional Commissioner for Workmen’s Compensation, Madras (first respon- 
dent) dated 24th May, 1963 setting aside the order of termination of the services of 
M. Neelakantan (the second respondent) passed by the Management on 7th Decem- 
ber, 1962. 


The facts leading to this petition lie in a narrow compass. In 1959, there 
was a strike in the Madras office of the Newpaper. Thereupon, the Management 
declared a closure of their business, and also paid the staff their dues upto that date. 
The second respondent who was an employee of the Newspaper office was one 
among them. Sometime thereafter, the second respondent volunteered his services 
and the Management then entertained him as a temporary employee to assist the 
skeleton staff which was then functioning. According to the affidavit filed 1n support 
of the writ petition, the second respondent was continued in various departments 
of the Office to assist the staff 1n collecting the outstandings due to the Newspaper 
office and that when the Management had to effect a re-organisation even 1n respect 
of the skeleton staff, they had to retrench the second respondent from service as 
he happened to be the juniormost among the temporary staff. Of course, it is 
in the records that the Management were not satisfied with the work and conduct 
of the second respondent. On termination, the second respondent was paid one 
month's salary 1n lieu of notice, besides the retrenchment compensation he was 
entitled to under the law. Thereupon, the second respondent filed an appeal 
before the Additional Commissioner for Workmen’s Compensation under section 
41 (2) of the Madras Shops and Establishments Act. The Clommissioner set aside 
the order of termination of the second respondent by the petitioner, as he was of 
the view that the services of the second respondent were not terminated for a 
reasonable cause. While setting aside the order of termination, the Commissioner 
observed that the various allegations of misconduct made against the second respon- 
dent would show that the actual reason behind the termination was certain alleged 
musconduct and not that he was being found surplus to the requirement. It 1s 
Ae order of the Commussioner that 1s attacked by the Management 1n this Writ 

etition. 


The only question for consideration in this Writ Petition therefore is whether 
the termination of the services of the second respondent was termination simpliciter 
or dismissal under cloak of discharge simpliciter. 


x 


Befóre deciding that point, it is pertinent to note the observations of 
Rajamannar, Chief Justicein Indian Metal and Metallurgical Corporation v. Industrial 
Tribunal}, 

—  ————”———,........——5,—.— M 
1, (1952) 1 M.L J. 481 at 486. 
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** If a citizen has got a right to carry on business, we think it follows that, he must be at liberty not 
to carry it on if he so chooses A person can no more be compelled to carry on a business than a 
person can be compelled to acquire property Mr Bhashyam was really unable to convince 
-us how any one can be compelled to carry on a business against his will and yet be said to enjoy a 
right to carry on a business” 
In the present case, there was strike followed by a closure and the management 
were maintaming a:skeleton staff to collect the outstandings and to look after the 
pending matters. The employee who volunteered his services was taken on a 
temporary basis. ‘There is no doubt the fact that the management were not pleased 
with his work and conduct. They transferred him from one section to another, 
and finally when he was found a surplus he was discharged. Certainly, the manage- 
ment cannot be compelled to retain or maintain an employee, when that person 
is not useful to the management. Retrenchment is termination by the employer 
of the service of a workman for any reason whatsoever, otherwise than as a punish- 
ment inflicted by way of disciplinary action. It means, as observed by their 
Lordships of the Supreme Court in Hariprasad v. A. D. Divelkar3, the discharge of 
surplus labour or staff by the employer for any reasons whatsoever otherwise than 
as a punishment inflicted by way of disciplinary action and it has no application 
where the services of all workmen have been terminated by the employer on a real 
and bona fide closure of business. In Macropolio & Co. v. Their Employees’ Union?, 
their Lordships of the Supreme Court had to consider a case of retrenchment conse- 
quent upon re-organisation of business for reasons of economy. They have observed 
that if re-organised scheme has been adopted by the employer for reasons of economy , 
and convenience and it has been introduced ın all the areas of its business, the fact 
that 1ts implementation would lead to the discharge of some of the employees would 
have no material bearing on the/question as to whether the re-organisation scheme 
was adopted by the employer Jona fide or not and that the resulting discharge and 
retrenchment would have to be considered as an inevitable, though very unfortunate, 
consquence of the reorganised scheme which the employer, acting bona fide was 
entitled to adopt. In the case cited also the respondents contended that there was 
victimization and unfair labour practice. In Jata Ow Mills Co., Lid. v. Their 
Workmen? the Company lost their confidence in a particular salesman. and there- 
fore terminated his services ‘The Company contended that the termination was 
discharge sımplıcıter but the workmen contended that 1t amounted to dismissal. 
Their Lordships observed that where an order of discharge made by an employer 
gave rise to an industrial dispute, the form of the order by which the workmen’s 
services were terminated would not be decisive and Industrial Court would be 
entitled to examine the substance of the matter and decide whether the termination 
was in fact discharge simpliciter, or whether 1t amounted to dismissal which had 
put on the cloak of a discharge simpliciter, and that if the Industrial Court was 
satisfied that the order of discharge was punitive, that 1t was mala fide, or that it 
amounted to victimisation or unfair labour practice, it was competent to the 
Industrial Court to set aside the order and 1n a proper case direct reinstatement of 
the workman, and that the test always was whether the act of the employer was 
bona fide or not. 


In the 1nstant case, the Commissioner, after referring to the counter-statement 
of the management, wherein they had mentioned about the unsatisfactory work 
and conduct of the second respondent, concluded that the petitioner did not establish 
by any evidence that the second respondent was found to be surplus to the require- 
ments. From the records, 1t will be seen. that the Management had not only set 
out the record and conduct of the second respondent but also the service conditions 
of the employee. It is common case that there was a general strike in the office 
of the Newspaper. The strike was followed by the closure of the establishment 
itself. Sometime thereafter, the second respondent was taken ın as a temporary 
employee to collect the outstandings due to the office ın the various departments. 
When the Management wanted to effect a re-organisation even inrespect of the 
skeleton staff and when the second respondent was found to be a supernumerary 





1. 19578C 88. AIR.1957 SC 121 at 132. 3. (1963-64) 24 F.] R. 472. 
2. (1958) 2 L L J, 492: AIR. 1958 S C. 1012. 
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to their requirements, they terminated his services as he happened to he the junior- 
most person. On these facts, I am unable to say that the order of discharge 1s 
punitive or thatitis mala fide. "The second respondent has not established that he , 
was actually not a surplus and the retrenchment effected was a cloak to get rid 
of him. May be the Management were not pleased with his work and conduct. 
But 1n the face of patent facts, we cannot make an inference as to the reason behind 
the termination, as has been done by the tribunal below. In the 1nstant case, I am 
satisfied that the termination was, 1n fact, discharge simpliciter. 


In the result, the order of the Additional Commissioner for Workmen’s Compen- 
sation dated 24th May, 1963 setting aside the order of termination of the services 
of the second respondent 1s hereby quashed. The petition 15 allowed, but, in the 
circumstances, without costs. 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT -—MR. Justice T. VENKATADRI. 


R. Venkataramani .. LPetitroner* 
0. 

The Madras Hindu Rehgious and Charitable Endowments Board, 

: represented by its Commissioner .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) —Schime Sremed under ignoring 
the rights of a hereditary trustee—If binding on such trustce 


Tt 13 now well settled that the office of hereditary trusteeship is * property? which can descend 
to the heirs of such trustees. Any scheme framed by the Board which does not make provision for 


the management of the temple by the hereditary trustee and reduces them to the position of dummies, 
cannot be binding on such trustee. 


But where the Board framed a scheme after removing the hereditary trustee for acts of mıs- 
management, the scheme would be valid and st 1s not open to such a trustee to attack its validity by 
way of a writ under Article 226 of the Constitution Even if he establishes a prima facte case that he 


1s the hereditary trustee, his only remedy will be to take appropriate proceedings to safeguard his 
rights. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of prohibition, restraining the respondents herein 
from enforcing against the petitioner the provisions of the scheme Exhibit F. 
issued by the Madras Hindu Religious and Charitable Endowments Board as 
confirmed by its order dated 2nd December, 1965 particularly or to exercise of the 
powers of management of Sri Krishnaswami Kasivaradarajaswami and Prasanna 
Venkateswaraswami temples by the respondents or through their agents. 


S, Chellaswamy, M. R. Krishna Iyer and I. M. Govindan, for Petitioners. 
The Assistant Government Pleader, for Respondents. 


The Gourt made the following 


ORDER.—These writ petitions are filed by one Venkataramani claiming to 
be the hereditary trustee of three temples, namely, Sri Krishnaswami, Kari Varada- 
rajaswami and Prasanna Venkateswaraswami, situate in the village of West 
Komaralingam, Udumalpet Taluk, to quash the scheme framed in respect of the 
management of these temples in O.A. No. 98 of 1955 by the Hindu Religious 
Endowments Board and to prohibit the Commussioner of the Board from enforcing 
the said scheme. 


Before I dispose of these writ petitions it 1s necessary for me to state briefly 
the facts that led to the filing of these writ petitions. The petitioner is the son of 
= ee — —X—— — .k..—.K.N....  ....... 

* W P. Nos 735 and 736 of 1963. 7th September, 1966. 
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one K. S. Ramaswami Ayyangar who claimed to be the hereditary trustee of the 

abovesaid temples. He alleges that the temple was founded and established by his- 
ancestors 155 years ago. <A grant in respect of the temple was made by the Ruler 

of Mysore and with regard to the Kar: Varadarayasvvami temple the grant was made” 
by the Palayakars of Madurai. The petitioner’s ancestors have been rn possession! 
and enjoyment of the properties attached to the temple. A patta for the properties* 
was issued in the name of his great-grandfather, Narayana Ayyangar, after him to’ 
bis son and grandson, the grandfather of the petitioner who died in 1951 and there- 
alter the hereditary trusteeship descended to the petitioner's father and he continued- 
to be the trustee till he was removed by the Endowments Board for mismanagement 

of the temples. Owing to the mismanagement of the temples, scheme proceedings’ 
were started under section 58 of Madras Act XIX of 1951 in O.À. No. 98 of 1955 
and notice was given to the petitioner’s father on 26th March, 1955. He filed his 
objections on 20th September, 1955 and after an enquiry the Deputy Commissioner; 

Hindu Religious and Charitable Endowments Board, Coimbatore, framed a scheme 

by his order dated 2nd December, 1955. Simultaneously charges were framed 

against the petitioner’s father under section 45 of the Act and after following the 

procedure prescribed by the Act the Deputy Commissioner by his order dated 18th 

December, 1955 removed him from the office of trustee of the temples. 


Then the petitioner's father started a series of proceedings only with the 
intention of preventing the implementation of the scheme framed by the Board and. 
depriving him of the possession of the properties belonging to the temple. He filed. 
O.S No. 6 of 1956 on the file of the Sub-Court, Coimbatore, for a declaration that 
the properties of the temple are his absolute properties only burdened with service 
or in the alternative to declare that he 1s the hereditary archaka of the temple entitled 
to the management of the temples and possession of the properties. In that suit 
one of the important issues framed was ‘‘ Whether the plaintiff is a hereditary 
archaka-trustee of the temple?" ‘The learned trial Judge gave a finding to the 
following effect : 


** Plaintiff’s forefathers and the plaintiff have been the hereditary archaka-trustees of the temple. 
It was on this ground that the temple was declared as an excepted temple in 1941.” 


Evidently, the reference is to the Board’s order dated 7th November, 1941, wherein 
it was observed : 


2 . the petitioner and his ancestors had been managing the temples as trustees and that 
therefore the temples are excepted temples as defined ın Madras Act II of 1927” 


Nevertheless, the suit was dismissed on the ground that the properties really belonged 

to the temples and therefore the plaintiff cannot claim tə be in possession of the 

same. Against that decree he preferred A.S. No. 240 of 1958. The only question 

raised before Kailasam, J., was whether the properties in surt belonged to the plaintiff 
absolutely only burdened with service. The learned Judge negatived this conten- 

tion and came to the conclusion that the grant was not a personal inam to the plaintiff 
but that the properties did really belong to the temples. Hence he dismissed the 

appeal. ‘Thereupon the plaintiff filed L.P.A. No. 110 of 1961 and the Bench 

consisting of Ramachandra Iyer, C.J , and Anantanarayənan, J., confirmed the 

finding of Kailasam, J., and dismissed the appeal on 23rd October, 1962. Soon. 
after the dismissal of that appeal the petitioner rushed to this Court with the above 

two writ petitions for the reliefs mentioned above. The main ground urged by 

the petitioner 1s that his rights as a hereditary trustee1s not affected and that in the 

scheme framed by the Endowments Board no provision has been made for the 

management or possession of the temple properties and that therefore the scheme is 

not binding upon him. But this contention is met by the learned Counsel appearing 

for the State that it has not been declared that the petitioner is not a hereditary 

trustee, that no order has been passed against him and hence he is not an aggrieved 

party and that the scheme will be and would be valid at the time of its framing, 

since the petitioner’s father had been removed from the trusteeship on account of” 
his mismanagement of the properties. 
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Therefore, the only question that has to be considered by me in this case is 
-whether the scheme would be binding on the petitioner. İt has been held im 
Narayanan .Nambudribad v. State of Madras! : 

“The nature and incidents of the office of hereditary trusteeship are well settled by authority. 
Tt descends like partible property on the heirs of the trustees Even females will be entitled to the 
Office if they happen to succeed as heirs." 


In Sankaran Nar v. Govindan Nambiar®, Balakrishna Ayyar, J., held that hereditary 
trusteeship 1s property wthin the meaning of Article 19 (r) (7) of the Consti- 
tution andifthereisan encroachment of the rights of citizens as hereditary trustees 
to manage a temple, they can be granted appropriate rehef and that where a scheme 
framed by the Hindu Religious Endowments Board and modified by the District 
Court reduces the herediary trustees to the position of dummies, the provisions of 
such a scheme are void under Article 19 (1) (f£) of the Constitution. Therefore, 
it is clear from the principles lard down by these decisions that if the petitioner is 
a hereditary trustee and 1f there 1s no provision 1n the scheme sought to he enforced 
for the management of the temples, he (petitioner) has got every right to say that 
the scheme would not be binding on him. 
But then the question would arise whether the petitioner has established that 
‘he is a hereditary trustee in respect of these temples. Learned Counsel for the 
State contended before me that the petitioner has not established that he 1s a 
hereditary trustee and that ıt 1s for him to establish such a right by taking appro- 
priate proceedings under the Hindu Religious and Charitable Endowments Act 
and that as long as he did not get such a declaration, he has no right 1n these writ 
petitions to question the propriety of the scheme framed by the Board 1n 1955. 1t 
is therefore necessary for me to consider whether there 1s any material placed before 
me for holding that the petitioner has prima facie made out that he 1s a hereditary 
trustee of these temples. As early as 1n the year 1941, when an application under 
section 84 of Madras Act II of 1927 was filed for a declaration that the temples are 
-excepted temples, the Commissioner of the Endowments Board gave a finding that 
since the petitioner therein (Sami Ayyangar) and his ancestor had been managing 
the temples as trustees, the temples are excepted temples as defined 1n Madras Act 
II of 1927. Simularly, when the petitioner's father filed the suit O.5. No 6 of 1956 
and an issue was framed whether he 1s the hereditary archaka-trustee of the temple, 
the finding was that “ plaintiff’stforefathers and the plaintiff have been the hereditary 
archaka-trustees of the temple." But what the learned Counsel for the State 
-contended before me 1s that this finding was unnecessary for the disposal of the suit 
"because the question that was concerned in that suit was whether the suit temples 
were excepted temples or not. But the learned Counsel for the petitioner brought 
to my notice the decision, in Munuswami Mudals v. Kanmah .Naidu3, where Chandra 
Reddi, J., (as he then was) observed “ 
um the decision of the Board that the temple was an ‘ excepted’ one could only be 
"based either on the finding that the trusteeshyp of these institutions was hereditary or that the rule 
of succession was provided for for that office,” 
Therefore, on the materials placed before me, 1t looks as if the petitioner has prima 
ace established that he 1s the hereditary trustee 1n respect of these temples. But 
the question that would still remain to be considered is whether the petitioner 1s 
entitled to ask for the quashing of the scheme framed by the Board when his father 
was removed from trusteeship on account of his mismanagement. At the time 
when the scheme was framed, the Board had got jurisdiction to frame it. An 
Executrve Officer was appointed to take possession of the temples and their properties. 
The petitioner cannot now in these proceedings question the validity of the said 
scheme. It 1s for him to take appropriate proceedings to protect his rights and 
therefore as long as the scheme was valid at the time when ıt was framed by the 
“Board, the petitioner cannot attack the same in these proceedings. Of course, 
“the scheme as it is may not bind him. With these observations, these writ petitions 
are dismissed. No order as to costs. 


RM. — Petitions dismissed. 


1. (1953) 2 M.L J. 699. LL R. (1955) Mad, 2 (1955) 1 MLJ 243 
“356 at 385. 3. (1954) 2 M LJ. (Andh. High Court ) 42 at 438 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—-Mr Justice K. VEERASVVAMI AND Mr Justice M NATESAN 


Sri Velur  Vaidyanathaswami Devasthanam, Seerkali and 
others .. Petittoners” 


Ü 


State of Madras .. Respondent 


Madras Minor Inams (Abolition and Gonversin into Ryotwan) Act (XXX of 1963), sections 7 and 8 (b) 
~—Mohint grants— Origin. and nature of —If '* minor ams falling within purovew of the Act 


Mohini inam grants were only assignment to temples of the right of the Government revenue 
‘over specified lands The grant of land revenue is not in respect of any inam land but on lands which 
were held on ryotwari tenure These assignments of revenue were 1n lieu of existing cash allowances 
‘which in turn were being made as compensation for temple lands resumed by the East India Company 
The so-called Mohini inam grants are not therefore “ minor inams ” within the meaning of the Madras 
Minor Inams (Abolition and Conversion into Ryotwari) Act (XXX of 1963) and as such do not fall 
‘within the purview of that Act. 


(For history of Mohr grants see Secretary of State v Vaululinga Pandora Sannadht, Appeal Nos. 40 
tto 42 etc. of 1936 ) 


Petitions under Article 226 of the Constitution of India praying that in the 
‘circumstances stated therem and m the affidavits filed therewith, the High Court 
will be pleased to issue Writs of Prohibition requiring the State of Madras to forbear 
from applying the provisions of the Madras Minor Inams (Abolition and Conversion 
into Ryotvvarı) Act (XXX of 1963) to the petitioners’ inams covered by (A) (1) 
T D. Nos 602 and 603 in Karkoil Village, Karkoi Vattam, Sirkali Taluk, 
‘Thanjavur District, (2) TD No 591 m Edakudi Thenpathı Village, (3) TD. 
No. 590 in Keezhaveli Village, (4) TD. No 594 in Santhaputhur Village, (5) T D. 
No 595inKazhi Kavalpuram Village, (6) TD No. 562 in Vaithayanathapuram Vil- 
lage Nos 2 to 6 ın Edakudı Vadapathı Vattam, Seerkal: Taluk, Thanjavur District, 
(7) TD No 565 in Malhkud: attached to Punganur Village, (8) TD. No 566 in 
Varavagudy attached to Vadakuveli Village, Nos 7 and 8 in Punganur Vattam, 
Seerkali Taluk, Thanjavur District and (9) TD No 1132 in Athukudi Village, 
Dharmathanapuram Vattam, Mayuram Taluk, in W.P No. 2064 of 1965, 
(B) (1) T D No. 1143 m Kalathur Village of PandurVattam, Mayuram, Taluk, and 
(2) T D No 1242 in Seedhakkamanagalam Village of Mela  Ramaseth: Vattam, 
Nannilam Taluk,in WP No 2088 of 1965, (C) (1) T.D No. 586 Thenur Village, 
Kondal Vattam, Seerkalı Taluk, and (2) TD No. 102 in Tadalan Koil Village, 
Seerkalı Taluk in W.P. No 2089 of 1965, (D) TD No. 1124, Kuzhichar Village, 
Mayuram Taluk, in W P Ne. 2125 of 1965, (E) T D. No. 1241 in Peralam Village, 
Nannilam Taluk, in W P. No. 3040 of 1965 respectively or interfere with the same 
in pursuance of GO (P.) No 309, Revenue, dated 9th February, 1965 published 
in the Fort St. George Gazette (Extraordinary), Part II, Section 1 dated 15th February, 
1965 and (F) T.D Nos. 1181 and 1183 situate in 38 Kuttalam Village, Mayuram 
‘Taluk, or collect the increased assessment of Rs 1,019 11 levied on these Mohini 
inam lands for Fash 1374 and for subsequent Faslisin WP. No 437 of 1966 and 
(G) Mohini mam lands of the petitioner Devasthanam or collecting the enhanced 
assessment of Rs. 21,891 94 levied for Fash 1374 and for subsequent Faslis in respect 
of the Mohim mam granted to the petitioner Devasthanam in respect of its lands in 
Kuruvadi Koilpathu, hamlet of Tirupanandal Village and its lands in Sikkaraickan- 
p Village both in Kumbakonam Taluk, Thanjavur District in WP. No. 446 
of 1966 


V Vedan tachari and T. M. Chinnaiya Pillai, for Petitioner. 


The Advocate-General and £” Venkataswami for the Additional Government 
Pleader, on behalf of Respondent. 


i pe ys 


* W.P Nos 2064, 2088, 2089, 2125 and 24th June, 1966. 
3030 of 1965 and 437 and 446 of 1966. 
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The Judgment of the Court was dehvered by 


Natesan, 2 —This batch of Writ Petitions under Article 226 of the Constitu- 
tion relates to what are called Mohim grants which have been notified under the 
Madras Minor Inams (Abolition and Conversion into Ryotwari) Act, 1963 The 
constitutional validity of the Act which 1s challenged has been considered and upheld. 
by us in the judgment in Writ Petitions Nos 1552 of 1965, 1640 of 1965 etc , just. 
now delivered. That does not preclude the examination of the question raised 
that these grants are not mams at all The petitioners are religious institutions 
in the Thanjavur District. Typical cf their claim WP No 2064 may be taken up. 
The Head of the Dharmapuram Mutt, Dharmapuram, Mayuram Taluk the heredi- 
tary trustee of Sri Velur Vaidyanathaswami Devasthanam, Vaitheeswaran Kail, 
18 the petitioner therein. ‘The petitioner is affected by a notification made under 
the Madras Minor Inams Abolition Act XXX of 1963 with reference to this 
Mohm: inam grant which, it 1s stated, 1s assignment of right of the Government 
Revenue over specified lands - (a) the right to the Government Revenue of 
Rs. 862-0-11 on its lands m Karkoi Village, Karkoil Vattam, Seerkali Taluk, cove- 
red by TD No 602 for the purpose of spending the same for the religious services 
in the petitioner temple; (2) the right to the Government Revenue of Rs. 202-8-7 
on its lands in Karkoi Village, Karkoi Vattam, Seerkalı Taluk, covered by 
T D No. 603 for the purpose of pooja expenses of Sri Mullavanthaswami temple 
at Thirumullavasal, Seerkalı Taluk, Thanjavur District; (6) the right to Govern- 
ment Revenue of Rs, 902-7-10 on its lands in Edakudi "Thenpath: Village in 
Edakudi Vadapathi Vattam, Seerkalı Taluk covered by 'T D. No. 591 for the pooja 
expenses of the petitioner Devasthanam ; (d) the night to the Government Revenue 
of Rs, 1,137-5-7 on its lands in Keezhavel: Village, Edakudi Vadapathi Vattam, 
Seerkah Taluk, covered by T D. No 590 for the pooja expenses of the petitioner 
Devasthanam ; (e) the right to the Government Revenue of Rs 1,920-0-6 on its 
lands m Santhaputhur Village, Edakudi Vadapathı Vattam, Seerkali Taluk, 
covered by T.D No 594 for the pooja expenses of the petitioner Devasthanam ; 
(f) the right to the Government Revenue of Rs. 885-10-2 on its lands in Kazhi 
Kavalpuram Village, Edakudi Vadapathi Vattam, Seerkali Taluk, covered by 
TD No 595 for the pooja expenses of the petitioner Devasthanam ; (g) the right 
to the Government Revenue of Rs. 504-14-8 on its Iandsin Vaithyanathapuram 
Village, Edakudi Vadapathi Vattam, covered by TD No 562 for the pooja 
expenses of the petitzoner Devasthanam ; (hk) the right to Government Revenue 
of Rs 193-9-8 on its lands m Mallikudi attached to Punganur Village, Punganur- 
Vattam, Seerkali Taluk, covered by TD No. 565 for the pooja expenses of Sri 
Sivalogathyagarajaswami Devasthanam at Achalpuram ; (2) the right to the Govern- 
ment Revenue of Rs. 439-13-1 on 1ts lands m Varavugudy attached to Vadakuveli 
Village, Punganur Vattam, Seerkali Taluk, covered by TD No 566 for the pooja 
expenses of Sri Sivalogathyagarajaswami Devasthanam at Achalpuram ; and (4) 
the right to the Government Revenue of Rs. 557-9-0 on its lands m Athukudi 
Village, Dharmathanapuram Vattam, Mayuram Taluk, covered by TD No 1132 
for the pooja expenses of Sri Vedaranyeswaraswami Temple, Vellalarkoil. The 
case of the petitioner is that the assignment of the revenue ın these cases was in lieu 
of money allowance called Tasdk which the Devasthanam was receiving from the 
British Rulers in continuation of similar payments from the Rajas of Thanjavur. 
It is stated that on objection taken in England to money allowances in favour of 
Hindu religious institutions, these money allowances were substituted by assign- 
ment of land revenue of value equal to the money allowances plus 10 per cent. to 
cover vicissitudes of season and cost of collection These revenue assignments 
were called Mohini grants and were recognised and confirmed during the Inam 
Settlement İmam title deeds were also issued The lands of which the land 
revenue was assigned had already belonged to the institution Jt is stated in 
the affidavit that the grant of land revenue 18 not ın respect of any “nam land” 
but on lands which were held on ryotwari tenure. When in the first instance 
assessment was levied under Madras Inams (Assessment) Act LX of 1956, on 
objection being taken that the assignment was of the land revenue, that 1t. related to 
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service tenure and that 1t was exempted by proviso to section 3 of the Act the assess- 
ment was cancelled The Inam Register extracts in respect of these Mohini inams 
which were produced, gives the following details : tax free : the grant 1s riot an assign- 
ment of land but assignment of land revenue payable to Government subject to 
the payment of additional assessment direct to Government on account of extra 
cultivation fassal or trrva jasti, water tax, etc. Under the column “by whom 
granted and ın what year ” it 1s stated that it was granted by the Government in 
Faslı 1273, that is, 1863-64, It 1s further found therefrom that revenue was assigned 
ın leu of ready money allowance. 


In the counter-affidavit filed on behalf of the State, ıt 1s not controverted that 
the lands in question of which the revenue is assigned are held under ryotwari 
tenure. Apart from the usual general demal, ıt 1s pointed that if the contention 
of the petitioner is that the grants im question are not “minor mams’ withm the 
meaning of the Act he should resort to the statutory remedies provided under the 
Madras Inams (Supplementary) Act, 1963 (Madras Act XXX of 1963). 


It 1s admitted that all the imams in question are Dumbala inams, tax free, 
and they are not assignment of lands but assignment of land revenue but that it 1s 
asserted that they are only inams_ The history of Mohim grants 1s found discussed 
in the Secretary of State for India in Council v Varthilinga Pandara Sannadht Avergal?, 
by a Division Bench of this Court consisting of Wadsworth, J , and Patanyal: Sastri, 
J.. (as he then was) Referring to the early money allowances that had been made 
by the East India Company, it »s observed that the origin of these allowances 1s 
obscure, that they generally represented endowments granted to the various temples 
in pre-British days, and that many of these allowances were 1n lieu of temple lands 
resumed by the East India Company When the Madras Government wanted to 
withdraw from all interference with the temples and places of religious resort, the 
Government of India insisted on the transfer to the temples of the lands recognised 
as temple lands and asked for further information regarding those cases in which 
the original temple lands could no longer be traced and m respect of which money 
payments were being made from the treasury ın hieu thereof, with a view to commuta- 
tion of these payments into assignments of revenue. It is noticed in the judgment 
that from the records produced in the case many of the allowances represented 
ancient resumption ixi respect of which it was found impossible to trace the original 
lands, so that some compensation in another form was necessary It is further 
noticed in the judgment : 


“ The Collector was unable to trace the origin of these grants ; but he points out that from the 
commencement of the British Rule ın Tanjore, these and other connected allowances have always been 
wecagnised as a charge upon the revenue of the district ” 


‘The minutes in the matter of these grants show that the assignment of land revenue 
in question was made as the equivalent of specific money payments and the rights 
of the assignee should be restricted to the specific area 1n which the amount of land 
revenue has been granted and that any extension of cultivation beyond such specific 
areas should be treated as liable to the payment of assessment to Government. In 
this report dated 5th May, 1891 1n respect of the Resettlement of the Tanjore District, 
the Deputy Commissioner remarks thus : 


€ Mohini inams situated within Government Villages" “These so-called 1nams are assign- 
ments of revenue to temples ‘ the pattadars simply pay assessment to temples instead of to Government 
and for second crop and tiva jastt they are dealt with like Government patta lands at the annual 
ajamaband1 as 1s done with other inam lands ’” 


It 1s observed ın the judgment that the whole intention appeared to he to give to 
the temples the right to collect revenue approximately equivalent to the cash allow- 
ance collection and a small margin to cover seasonal fluctuations. It was held 
un one of the appeals that the grant was not of the specified lands on the ordinary 
“minor inam tenure, implying the surrender in toto of the Government's right to 





1. Appeal Nos. 40, 41, 42 etc. of 1936. 
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revise the assessment. ‘The grant was clearly, ıt 1s stated, a grant of the present 
revenue on the specified lands, the Government retaining the right to future incre- 
ments of revenue and the right to impose assessment on lands within the villages: 
not covered by the specific terms of the assignment. ‘The appeals in those cases. 
arose when the Government's right to resume and resettle these Mohini imams. 
restoring the cash allowances was questioned. 


One thing emerges from the facts which have been placed before us and ıt 
is that these assignments of revenue were 1n lieu of existing cash allowance. The 
money allowances represented ancient resumptions 1n respect of which the original 
lends could not be traced and these cash allowances were substituted by assignment: 
of equivalent revenue from lands with addition of 10 per cent. as collection charges 
to provide for vicissitudes of season and cost of collection. It 1s specifically averred” 
in the affidavit that the lands are held under ryotwari tenure and this has not been. 
controverted by the State ın the only counter-affidavit that has been filed ın this. 
batch of cases. 

On these facts the first contention on behalf of the petitioners 1s that there is: 
no such thing as inam lands in these cases. Inam has been defined in Madras 
Act XXX of 1963 as a grant of the Melwaram 1n any inam land or a grant of both 
the Melwaram and Kudiwaram 1n any land which grant has been made, confirmed. 
or recognised by the Government. Assuming that ıt could be said that there 1s a 
grant of Melwaram, the contention 1s that the Melwaram 1s not on 1nam land. The 
lands are held under ryotvvarı patta, Our attention was drawn in this connection. 
to section 5 of Madras Act XXXI of 1963 which provides for determination of the 
question whether any non-ryotvvarı area is or is not an existing inam estate or 
not. The declaration provided for under the section is whether the non-ryotvvari 
area specified 1s a minor inam or one or other of the inams which come under 
Madras Acts XXVI and XXX of 1963. It 1s submitted that 1t follows from this: 
that as the land revenue 1s 1n respect of ryotwari land, it could not be considered. 
to be a minor inam as contemplated under Madras Act XXX of 1963. 
Going through the several provisions of the Act 1t could, in our view, be properly 
inferred that the minor inam dealt with under the Act should be a grant of both. 
the warams but for the fact that the provisions of section 8 militate against such. 
conclusion. Section 7 of Madras Act XXX of 1963 refers to “inam land’ as any 
land comprised 1n a minor inam. When the grant is only of Melwaram, it is not 
appropriate to say that the land 1s comprised in the minor inam. The vesting” 
section, section 3 (5) also would lead to a similar conclusion. It reads : 


“ Every minor mam including all communal lands etc” 


The inam that vests must ordinarily be one that 1s capable of including waste land s,. 
porambokes, etc. May be that the draftsman of the Act has adopted the customary 
phraseology found in inam title deeds which had raised doubts and necessitated. 
Madras Act VIII of 1869 providing that nothing contained in any title deed shall 
be deemed to confer on any inam holder any right to land which he would not. 
otherwise possess. No doubt in one sense even where the grant is of the revenue 
only, the revenue being derived from the land, in a loose way and straining the 
language the land could be said to be comprised in an inam grant. 


It 1s contended for the petitioners that the mere fact that the Inam Commis-- 
sion has issued title deeds or the assignment of the land revenue is referred to as. 
Inam grant, will not make it an Inam, if in essence itis not an Inam. It is 
argued that the assignment of the revenue being in leu of cash allowances, the- 
element of gift or favour or benefaction 1s wanting to make the grant an Inam. 
Our attention 1s drawn to the observations in Sellappa Goundan v. Bhaskaran} . 

“€ The circumstance, that the grant was treated as an inam at the time of the İnam Settlement. 
proceedings and title deeds were issued on that basis, cannot affect the original character of the grant. 
An Inam title deed does not operate either to enlarge or abridge the rights of 1namdars under the: 
original grant" . 
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It is argued that in fact there was no Inam earlier for consideration at the time 
of the Inam Settlement. The Government had been, instead of discharging the obliga-- 
tion of returning to the temples the lands that had been taken from them, giving- 
them money allowance. This money allowance was substituted by a fixed revenue 
grant. "Therefore it is argued that these are not Inams at all Itis contended that 
in substance it was assignment of money by the Government. They had assigned 
the right to collect the revenue in discharge of their obligation It 18, therefore, 
submitted that to acquire this right treating it as Inam will be in effect taking 
away money, and that there could be no acquisition of money under the Constitution. 
Learned Counsel in this connection drew our attention to the observations in the 
Darbhanga case, Mahajan, J. (as he then was) observed at page 943 1n relation to 
acquisition of arrears of rent : 

‘Taking money under the right of eminent domain, when it must be compensated in money 
afterwards 1s nothing more or less than a forced loan Money or that which in ordinary use passes 


as such and which the Government may reach by taxation, and also rights tn action which can only be 
available when made to produce money, cannot be taken under this power ” 


The learned Judge further observed at page 96r: 


“ It is said by the learned Attorney-General that the subject-matter of acquisition ın the present 
case Is not money but choses in action — It seems to me that there 1s no difference in principle between 
them because a chose in action can be available to the acquiring authority only when it 1s made to 
produce money , otherwise it 1s useless altogether ” 

In our view it 1s unnecessary to go so far and consider whether there could be an. 
acquisition of these grants in the circumstances of the case for the reason that at the 
origin they are just cash allowances made by the State Article 91 (2) has under- 
gone significant changes since the Dharbanga case*, and besides there 1s Article 31-A. 
In our opinion the uncontroverted allegation that the land revenue relates to lands 
held under ryotvvarı tenure and the further fact that the assignment of the revenue 
coming for the first time during the Inam Settlement was in heu of cash allowances 
to which the temples were entitled and which have been charged on the State 
‘Treasury are sufficient to take these so-called Inams out of the category of Minor 
Inams which would fall under the provisions of the Madras Inams Abolition Act. 
Whether the State could reach these grants by any other Act does not arise for consi-- 
deration now. It 1s stated on behalf of the petitioners that as the lands are held. 
under ryotwari tenure, no applicat on would lie under Madras Act XXXI of 1963 
and nothing has been suggested on behalf of the State as to why 1n the circumstances 
these petitions should not be allowed. 

The Writ Petitions are, therefore, allowed and the rule nis: thereon made 
absolute. No costs. 

V.K. ———— Petitions allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
PRESENT .—MR. M. ANANTANARAYANAN, Chef Justice, AND Mr. Justice 
P. RAMAKRISHNAN. 
State of Madras represented by the Secretary to Government, 
Rural Development and Local Administration Depart- 
ment, Madras-g -- Appellant* 
D. 
Tirunelveli Municipal Council represented by its Chairman Thiru 
M. Abdul Magd and another .. Respondents. 


Madras District Municipalities Act (V of 1920), sections 41 (1) and 41 (1-A)—Power to supersede a 
Municipal Council under— Nature of —Court’s power under Article 226 of the Constitution of India to strike down 
the exercise of the power—Mala fides—Proof and effect —" Persistently makes default "—Meaning of. 

Words and Phrases—Persıstent default. 


The power to supersede a Municipal Council conferred by section 41 (1) read with section 41 
(1-A) of the Madras District Municipalities Act (V of 1920) 15 essentially an administrative power 


1. (1952) S.C.R. 889 : (1952) S C 1. 354. 
*W.A. Nos. 148 & 149 of 1966. 2nd September, 1966. 
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(though a power which is to be exercised in a quasi-judicial manner) in which the exercise of the power 

. depends on the subjective satisfaction of the State Government that a Municipal Council 15 not compe- 
tent to perform the duties imposed on it by Jaw, or that it persistently makes default in performing 
them, or exceeds or abuses 1ts powers. 


This decision itself is subject to the quasi-judicial process made obligatory by section 41 (1-A) and 
to the principles of natural justice Therefore, the grounds for the action proposed must be commum- 
cated to the Council, a reasonable period for the explanation of the Council must be given, the expla- 
7: or objections should be duly considered and all the principles of natural justice should be 
adhered to : 


If the quasi-judictal character of the process has not been adhered to or any principle of natural 
justice has been violated, the Court in exercise of its writ jurisdiction under Article 226 of the Consti- 
~ tution of India, will not hesitate to strike down the order The Court 1s not concerned with the materials 
upon which the Government might act, prior to the commencement of the hs, which commences 
, only with the issue of a show cause notice under section 41 (1-A), but once the is or quast-iis has 
commenced extraneous matters or considerations should not intrude into the actual decision 


Apart from this, there must be a reasonable nexus between the ground upon which the Govern- 
ment purports to act and the satisfaction which 1s enacted in section 41 (1) of the Act The material 
must relate to the incompetency of the Council to perform its duties or to persistent default in 
performing the duties imposed on it by law or excess or abuse of power If the material 1s extraneous 
to these considerations, the Court may proceed to strike down the exercise of power, upon the analogy 

.Of the “no evidence’ rule But the adequacy of the material, provided that at is relevant, and the wisdom or 

, unwisdom. of the actual exercise of power, do not concern the Court, for the Court cannot substitute its 
7K5:: or absence of satisfaction, for the satisfaction of Government that the ingredients were 
establishe 


If the exercise of the power 1s mala fide, or 18 a colourable exercise of power for some ulterior 
- purpose, the Court will never hesitate to strike down the exercise of the power. 


Mala fides would include a colourable exercise of the power, that 1s, an exercise of power which 

18 ostensibly so, but which 1s really a pretext with the ulterior objective or for achieving some other 

,end Butt is for the party alleging mala fides to establish that element as a reasonable inference, on 

the facts and probabilities shown to exist, a mere allegation of mala fides, as not entirely improbable, 

will not do and Courts have to take notice of the increasing trend to allege this, sometimes with little 
. or no evident substance 


The argument that “ persistent default " within the meaning of section 41 (1) of the Act could 
occur only when there 1s contumacious continuance 1n some course and neglect or breach of duty 
against “ opposition or remonstrance” and that without the presence of this element of “ opposition 

, or remonstrance”’ persistent default could not be established, is untenable The word “ persist ” 
comes from two roots “ per ” and “sisters”, to stand. It ymplies “ to continue firmly or obstinately 

sın a State, opinion, purpose, or course of action, especially against opposition " But while 

.contumaciouS ‘perseverance, notwithstanding opposition or remonstrance 1s the substance of the 

expression, nevertheless, 1t cannot be said that opposition or remonstrance is essential We can well 
conceive of a case where default 1s persistent though the opposition or earlier remonstrance has not 
happened at all. 


In the instant case the Government Order dated 2nd July, 1966 superseding the Tirunelveli 
~ Municipal Council for a period of two years under section 41 (1) of the Madras District Municipalities 
Act cannot be struck down under Article 226 of the Constitution of India The grounds on which 
the Order was made were that the Municipal Council failed to conduct seven ofits meetings in an 
orderly manner and broke out without transacting any busmess, that 1t appomted an employee with- 
, out reference to the panel of names sent by the Employment Exchange and that ıt passed a resolution 
. expressmg sympathy for the victims of the anti-Hind: agitations, a matter quite outside the purview 
and concern of the Council. None of these charges could be said to be irrelevant to the ingredients 
mentioned in section 41 (1). Once this 1s so the satisfaction of Government cannot be impugned on 
any objective criteria 


Nor can 1t be said, on the facts of this case, that the power was exercised mala fide. 


The plea that the State Government im directing the supersession took into account the reports 

of the Collector, sent to the Government before the charges were framed and the remarks of the 

. Collector on the explanation submitted by the Council, without giving an opportunity to the Municipal 

Counci to controvert the data thus supplied and that therefore there was a contravention of the 

-principles of natural justice, is also not sustainable The statute provides no restrictions as to the 

manner ın which the Government should be apprised of the data against the Council before it com- 

mences to formulate the charges, nor has ıt prescribed any restrictions as to the manner in which 

the Government should consider the objections received from the Council, in answer to the show 
cause notice 


Appeals under Clause 15 of the Letters Patent against the Order of 
ythe Honourable Mr. Justice Kailasam dated 11th August, 1966 and made in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
"Nos. 1789 and 1917 of 1966 presented under Article 226 of the Constitution of 
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İndia to issue writs of certiorari calling for the record pertaining to the passing 
of the Order ın G.O. Ms No. 1643, Rural Development and Local Admınıstratıon, 
dated 2nd July, 1966, and quash said order of the Respondent in both the Writ 
Petitions and made therein. i 


The Advocate-General and the Additional Government Pleader on behalf 
of the Appellant. ? 


P. R. Gokulakrishnan and R. Balsubramamam, for Respondent. 
The Judgment of the Court was dehvered by 


Anantanarayanan, C.F.—These appeals are by the State of Madras from the 
Judgment of Kailasam, J., in W.P. Nos. 1789 and 1917 of 1966 before the learned 
Judge, in which he directed the issue of a writ of cerfzorarı quashing the orders of the 
appellant in G.O. Ms. No. 1643 (Rural Development and Local Administration), 
dated 2nd July, 1966. I may tersely state that, by virtue of this Order, Govern- 
ment purported to exercise the powers vested in them under section 41 (1) read with 
section qı (1-À) of the Madras District Municipalities Act, and superseded the 
lirunelveli Municipal Council for a period of two years from and July, 1966. 
As the appeals were argued before us they traverse not merely the facts on the 
record but also a wide area of questions of law upon the nature and implications 
of this statutory power vested 1n Government, which do merit very careful consider- 
ation at our hands. 


a 


At the outset itself, I think we should approach the problems involved :n these 
appeals from the perspective of first defining and delimiting the scope of the statutory 
power under sections 41 (1) and 41 (1-A) of the Act, as well as the implications of 
the exercise of that power. ‘This 1s essential, for the simple reason that, otherwise, 
we are likely to be involved in issues of fact, without constantly bearing ın mind 
the character of the judicial review that this Court might exercise in such an 
instance, under Article 226 of the Constitution. In brief, these are the questions 
involved Is this power essentially an administrative power with the subjective 
satisfaction of Government as the determining factor for 1ts exercise, or can objective 
tests be apphed by the Court? Again, by virtue of section 41 (1-A), 1s 1t proper 
to interpret that section as bringing into the exercise of this essentially admınıstra- 
tive power, a quasi-judicial process? If that is the proper view, can this Court 
assess the 1nadequacy of the material for the order of supersession, or should it 
confine itself to the bare relevance of that material, and to the observance of the 
quasi-judicial process and principles of natural justice? Finally, there is the question, 
upon which the learned Judge (Kailasam, J ) gave his conclusion in favour of the 
State, namely, whether the act of supersession 1s a mala fide or colourable exercise 
of power, for the reason that the largest single group in the Tirunelveli Municipal 
Council was of the Dravida Munnetra Kazhagam, which forms the opposition in 
the State to the Congress Government. 


Sections 41 (1) and 41 (1-A) of the District Municipalities Act are as follows ; 


* 41 (1) If in their opinion a council is not competent to perform or persistently makes default 
in performing the duties imposed on it by law, or exceeds or abuses its powers, the State Government 
may by notification direct that the council be dissolved and reconstituted on such dates as the State 
Government may fix 1n that behalf or, they may, if they think necessary, supersede the council for 
a specified period not exceeding two years and the notification shall be laid before both Houses of 
the State Legislature 


Provided as follows 


(a) for the purpose of completing the elections to a council which has been dissolved the 
State Government may from time to time, extend the time fixed by them under this [sub-section 
for its reconstitution 


(b) the State Government shall not supersede a portion only of the municipal council. 


(1-A) Before publishing a notification under sub-section (1) the State Government shall 
communicate to the council concerned the grounds on which they propose to do so, fix a reasonable 
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period for the council to show cause against the proposal and consider its explanation or objections, 
if any 


Provided that where a council has disobeyed an order issued under section 36 the State Govern- 
ment shall not be bound to follow the procedure laid down in this sub-section ^ 


A very brief outline of the situation may be desirable, at this stage, before we 
proceed to the legal arguments | G.O Ms. No 1376 (Rural Development and. 
Local Administration), dated 27th May, 1966, 1s the notice to the Municipal Council 
to show cause, and 1t charges the council with ‘ defaults 1n. the performance of the 
council’s functions, asindicated There are nine heads of charge, containing specific 
allegations, the Order tlíen proceeds to state that “ there has been faction and con- 
fusion in the Council and consequent persistent default in performing the duties 
of the Council imposed on it by law." The explanation of the council to the charges. 
is dated 16th June, 1966, and the Tamul text contains the detailed reply of the 
Council, after which the Council proceeds to accuse the Government of a political 
motive, 1n contemplating this action. The supersession was ordered by G.O. Ms. 
No. 1643, dated 2nd July, 1966. The findings are given by Government, with. 
stated reasons, holding that the charges were proved, and paragraphs ro and ıı of 
this Order make references to the inspection and other reports of the Collector, 
after which there 1s a notification to the effect that the Council was not competent 
to perform its duties, and has persistently defaulted in performing them, which 
justified the supersession I may add here that, broadly stated, the heads of charge 
relate to convened meetings of the Council on various dates, which broke up im 
disorder and without the transaction of business, while one head of charge relates 
to an irregular appointment, and another to a meeting which was adjourned after 
the passing of a resolution recording sympathy with the victims of the Anti-Handr 
agitation, a matter quite outside the purview and coricern of the council 


On the observance of the quasi-judicial process, enacted in section 41 (1-A)s. 
and the principles of natural justice, the arguments have resolved themselves into 
two main categories On behalf of the superseded Councu, it is firstly urged that 
extraneous matters, on which the Council had no opportunity to explain, have been 
taken into consideration in the promulgation of the Order, as revealed by para- 
graphs io and rı of the Order , the reference is to the inspection report of the 
Collector, another report dated 23rd March, 1966, of the Collector, and the com-. 
ments of the Collector, which were not disclosed to the Municipal Council, The 
other argument 1s that there has been no failure in the performance of any of the 
statutory duties imposed on the Council, and that the fact that there are factions. 
in the Council, which led to the break-up of seven or eight meetings in disorder, 
without the transaction of business, 1s not relevant for purposes of sections 41 (1) and. 
41 (1-A). Inother words, the argument 15 that, even if the adequacy of the material 
cannot be assessed, where material not relevant to the statutory power has been 
taken into account for its exercise, the Court must strike down the act of 
Government. This 1s apart from the question of alleged mala fides, which has to be 
separately dealt with. 


There is a bewildering multiplicity of precedents, both of the United Kingdom: 
and of the Supreme Court and the High Courts 1n this country, on the nature of an. 
admınıstratıve power, as distinguished from a Judicial or quasi~judicial power, 
upon when an act of the exercise of the power 1s to be deemed to be quasi-judicial 
in character, what rights to the affected party flow from this character, and how 
far Courts, in judicial review, can re-assess the decision. From these precedents, 
I have selected those which appear to me to be the most significant 1n the evolution 
of legal ideas on this aspect. At the outset itself, I may state that the perspective 
stressed by the learned Advocate-General for the State seems to me to be the proper 
one. The learned Advocate-General would make a sigmficant distinction between. 
a discretion which 1s to be exercised with regard to a Fundamental Right guaranteed. 
by the Constitution, and some other right afforded by statute: vide Pannalol Binjraj v. 
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Union of India’. As he points out, a right to Local Self-Government, or the right 
of a Municipal Council to carry on 1ts administration as such, cannot be termed as 
Fundamental Right It 1s a right springing from the statute alone, and the status 
of the Council 1s derived entirely from the Act, for that reason, the Council can only 
function within the provisions of the Act, and the restrictions imposed by the statute 
apply to the Council It might be a different matter, if the act of supersession of 
the Council violated any Fundamental Right, either of the citizens or of the members 
of the Council, but thatis not the argument Again, there can be no doubt what- 
ever that, having regard to the language of the Legislature 1n enacting section 41, 
this 1s, essentially, an administrative power vested in the Executive, though a power 
which 1s to be exercised in a quasi-judicial manner, in the process of 1ts exercise, 
under section 41 (1-À) The learned Advocate-General stresses that section 41 (1) 
makes the subjective satisfaction of Government, with regard to the competency 
of the Council to perform its duties, or persistent default in the performance of its 
duties, or excess or abuse of 1t$ powers, the criterion for action, by the use of the words 
“ın their opinion ”, this provision has to be distinguished from other provisions in 
enactments of other statutes which do not contain these significant words. The diffi- 
culty here 1s, does the coupling of the quasi-judicial form or process of action, made 
obligatory under section 41 (1-A) read with section 41 (1), convert the administra- 
tive power into a judicial power, so that 1t is not merely incumbent on Government 
to record their reasons, but the very exercise of the power 1s amenable to objective 
tests, in judicial review ? dis 


With reference to the case-law, a brief history of 1ts evolution is of interest and 
significance. After this, I shall devote greater attention and analysis to a few selected 
cases of the United Kingdom and of the Supreme Court. Atkin, L J., in Rex v. 
Electricity Commissioners, ex parte London Electricity Fount Committee Company®, laid down. 
the dictum, now classic, of the test of a quasi-judicial process, amenable to writ 
jurisdiction 

““ Wherever any body of persons having legal authority to determine questions affecting the 

rights ofsubjects, and having the duty to act judicially, act in excess of their legal authority, they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these writs ?? 
A gloss was put on these observations by Lord Heward, G J. in Rex v. Legislative 
Committee of the Church Assembly ex parte Haynes Smith? to the effect that ıt must 
appear not merely that the said body should have the legal authority but also that 
it must further be required to act judicially ; this duty 1s an ingredient, which must 
be present from the test to be satisfied In Nakkuda An v. MF D E.S. Fayaratne* 
the Privy Council dealt with-an order of the Controller of Textiles in Ceylon, which 
empowered him to cancel a licence where the Controller had reasonable grounds 
to believe that a dealer was unfit to be such. The Privy Council held that this did 
not necessarily imply that the Controller must act judicially in exercise of the power, 
and if he 1s not so bound, his decision wouid not be amenable to judicial review. 


It was against this background of the development of the law that we have the 
leading decision of Ridge v. Bladwin®. This related to the powers of a Watch Com- 
mittee to dismiss an officer on the ground of neglect of duty, or unfitness, under sec- 
tion 191 of the Municipal Corporations Act, 1882 The decision 1s a landmark, 
for the observations of Lord Reid with regard to the gloss put upon the famous 
passage in the judgment of Atkin, L.J., 1n Rex v. Electricity Commissioners, ex parte 
London Electricity joint Committee Co.?, by Lord Hewart, C.J. Lord Reid said . 

“€ If Lord Hewart meant that 1t 1s never enough that a body simply has a duty to determine what 
the rights of an individual should be, but that there must always be something more to impose on 1t 
a duty to act judicially before 1t can be found to observe the principles of natural justice, then that 
appears to me impossible to reconcile with the earlier authorities ”’ 

A catena of decisions follows this passage. But the learned Advocate-General has 
devoted some time to an analysis of these precedents, and satisfied us that, in every 
one of these cases, it was a matter ot the alleged 1nfringementofa principle of natural 





1. (1957) SCR 233 at 261. 4. LR (1951) AC. 66 
2. LR (1924) 1 KB 171. 9. LR. (1964) A.C. 40. 
3. L.R (1928) 1 K.B 411. : 


- 


32 THE MADRAS LAW JOURNAL REPORTS. [1967 


justice. Lord Reid then said that both Adan, L.J., and Bankes, L.J., “ınferered 
the judicial character of the duty from the nature of the duty itself”. Nakkuda Al v. 
Jayaratne1, has been dissented from, on the statement of its principle. 


Considerable light 1s thrown upon this evolution, by a discussion which appears 
in the judgment of Subba Rao, J , (as he then was) in Dwarka Nath v. The Income-tax 
Officer * He referred to the dicta of Parker, J ein Rex v. Manchester Legal Aid Committee? 
and stressed. that “a duty to act judicially may arise in widely different circums- 
tances, and it is not possible or advisable to lay down a hard and fast rule or an 1nflex- 
ble rule of guidance ", An admunistrative body, in ascertaining facts or law, may 
be under a duty to act judicially, notwithstanding that its proceedings have none of 
the formalities of a Court of law. The evolution of the case-law has been discussed 
in considerable detail by Gajendragadkar, C.J.,in Associated Cement Companies Ltd. v. 
Sharma and another’. The judgment of the Supreme Court referred to the follow. 
ing authorities, apart from the English cases, which I have earlier noticed : 


(1) Province of Bombay v. Kusaldas S. Adwanz and others®, (2) Nagendranath Bora 
and another v. The Commissioners of Hill Dwiswn and Appeals, Assam and others 8, (3) Siuoy: 
Nathubhat v. The Union of India and others", (4) The Bharat Bank Ltd., Dell: v. Emflo- 
ees of the Bharat Bank Lid, and the Bharat Bank Employees Union, Della 8, (5) Messrs, 
Harınagar Sugar Mulls Lid v Shyam Sundar Fhunghunwala and others®, (6) Faswant 
Sugar Mills Lid , Meerut v. Lakshmichand and others?, (7) Engineering Mazdoor Sabha 
representing Workmen employed under the Hind Cycles Lid., and another v. The Hind Cycles 
Lid , Bombay!!, and (8) Indo-China Steam Navigation Co., Ltd. v. Jaspt Singh, Additional 
Collector of Customs, Calcutta and others12, The principle was then tersely stated by 
the learned Chief Justice 1n this form, as crystallising the evolution of the case-law : 


“ Te would thus be seen that the area where the principles of natural justice have to be followed 
and judicial approach has to be adopted, has become wider and consequently, the horizon of the 
writ jurisdiction has been extended 1n a corresponding measure.” 


Kailasam, J. relies on this very passage for his conclusion that the exercise of 
the power, 1n this particular case, could properly be the subject of judicial review, 
and lend itself to objective tests to be imposed by the Court, even apart from the 
problem whether the quasi-judicial process enacted in section 4Y (I-A) has been 
duly observed, and the principles of natural justice have been adhered to. But this, 
in my view, proceeds really on a misconception. The evolution of the case-law 
makes clear one cardinal feature, apart from every thing else, the distinction between 
an essentially administrative power, and a quasi-judicial power, cannot be determined 
upon any abstract propositions of law. Though our Gonsutution proceeds on an 
apparent theory of the separation of powers, ıt 1s undeniable that there are zones 
of intermingling of those powers , the Executive sometimes has functions analogous 
to yudicial functions. Courts have administrative powers, and even the Legislature 
may have its own area of judicial or executive capacities. The matter has to be 
judged, solely and entirely, upon the particular enactment, its terms and intend- 
ment. For instance, a closely analogous case 1s Radheshyam v. State of Madhya Pradesh 13 
The learned Judge (Kailasam, J.) has also referred to, and cited, this decision. 
But when we closely examine 1t, and particularly the terms of both setctions 59-A 
and 57 of the Central Provinces and Berar Municipalities Act, 1922, we find a very 
vital distinction. Under both these sections, the State Government has povver to 
actın the case ofıncompetence ın the performance of duty, or persistent default in 
the performance of duty, by the concerned Committee ; but significant words, such 
as ““ 1nÍthe opinion of Government ", are not to be found ; in other words, though 


8. (1950) SCR 459, 


1. LR (1951) AC 66. 
2 (1965) 2S GJ 296: (1965) 2LTJ 218: 9 (1963) $ Cİ 471. (1962) 2 8 OR, 339, 
A.I R. 1966 SQ Bİ, 852. 
3 LR (192) 2 Q.B 413 at 428 10 (1963) (SuppL) 1 S C R. 242. 
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4, AIR.1965 S.G 1575 ll. (1963) (Suppl) 1S Q R. 625. 
5 (1950 SOR. 621:1950 SCJ. 451: 12. AIR 19648 Q. 1140 

(1950) 2 ML J. 703. 1$. (1959) SCJ 6: (1959) 1  AnWR. 
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the power is administrative, 1ts very exercise depends on the establishment of an 
objective fact, that is, the incompetency of the Committee, for which the subjective 
satisfaction of the concerned Authority may by no means be adequate. 


I shall refer to certain other precedents of this country, before proceeding to 
the leading cases relied on by the learned Advocate-General 1n the course of his argu- 
ments. ln Glaxo Laboratories v. A. V. Venkateswara!, a Division Bench of the Bombay 
High Court held, with referenc to an assessment under section 87 of the Sea Customs 
Act, that absence of reasons 1n the order of assessment was not fatal to an order, but 
that the grounds given in the affidavit filed could be looked into. This is on the 
aspect that, according to the learned Advocate-General, the bare notification 
superseding the Council (page 16 of the typed volume) would have been sufficient 
compliance with the law, though detailed reasons were actually given in the 
Annexure. Kailasam, J., quoted the observations of Subba Rao, J., (ashe then was) 
in M. P. Industries Lid. v. Umon of Indig?, and also the observations in Govindrao v. 
State of Madhya Pradesh ?. But we note that both those decisions have relevance to 
the exercise of a frankly judicial power. One instance of considerable interest 
on this aspect, 1s to be found in Karel: Mumepality v. State*. Hidayatullah, C.J. (as 
he then was) held, with respect to charges framed against a Municipal Committee 
and the explanations submitted by that Committee, that it was too wide a proposi- 
tion that the Court could not at all proceed into the adequacy of the material, and 
that, apart from mala fides, arbitrariness, absence of jurisdiction or violation of the 
principles of natural justice, there was the ground of quite insufficient evidence t 
presumably, this would come under the kind of ** no evidence” rule, which is well- 
known 1n the Administrative Law of England and the United States of America. 


The contention of the learned Advocate-General may, therefore, be expressed 
in this form. Where there is no question of the deprivation of a Fundamental 
right, but the status of the concerned body and its powers are both derived from 
a statute, and subject to the restrictions of thatstatute, we must look to the statute 
alone for the interpretation of function or power possessed by Government. 
Where the words, such as “in their opinion are deliberately used, this is a 
subjective satisfaction, and essentially an administrative power ; in its exercise, a 
quasi-judicial form or process may well be engrafted on it, and the learned Advo- 
cate-General concedes that this 1s the effect of section 41 (1-A) of the Act But 
his point 1s that, so long as relevant material was placed before Government, and 
the Government acted 1n bona fide exercise of the statutory power, and the quasi- 
judicial process was respected as well as the principles of natural justice, this Court 
ought not to interfere It should not, in judicial review, constitute itself a judge 
of the adequacy of the facts on which Government acted, or the wisdom of the 
steps taken. 


Apart from the leading case of Ridge v. Baldwin®, the learned Advocate-Genera 
relies on (1) Johnson & Co. v. Mimster of Health?, (o) the criteria laid down in 
Kesar: Mal v. The State’, (8) Hubli Electricity Co. v. Province of Bombay9; (4) Ross- 
Clunis v. Papadopoullos?;* (5) The Queen v. The Bishop of London*9, and (6) Board of 
Education v. Rice!?*. Of these cases, I might immediately refer to the facts in the 
The Queen v. The Bishop of London!?, where the question related to the discretion 
of a Bishop under the Public Worship Regulation Act, 1874, and Lord Esher, M.R., 
observed that the nature of the discretion 1s judicial, but that if the Bishop honestly 
and fairly undertook to consider the circumstances, he was not bound to consider 
every one of them 1n the record of his decision, and that his action could not be 
impugned on that ground. 
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Certain of the cases cited by the learned Advocate-General deserve special ' 
mention One of them 1s Ross-Clunis v. Papadopoullos!, where the question related 
to an order under Regulation 3 by the Commussioner of Cyprus, imposing a collec- 
tive fine on the assessable Greek-Cyprıot inhabitants of the area The case 1s 1m- 
portant, because 1t laid down that the subjective satisfaction of the Commussioner 
was the test ; and that unless 1t could be shown that there were no grounds on which 
the Commissioner could be satisfied, that the inhabitants of the area were given an 
adequate opportunity of making representations, the Court could not interfere. 
This 15 an instance of essentially an administrative power, which 1s, nevertheless, 
subject to a quasi-judicial form and to the observance of principles of natural 
justice. Another case of great interest and importance 1s Johnson’s case?, where the 
owners of land comprised in a compulsory purchase order, confirmed by the 
Ministry of Health, applied for quashing the order, on the ground that the Minister 
was bound to act 1n a quasi-judicial manner, and that he had failed in that duty 
in not making available to the objectors the contents of certain letters written to the 
Minister by the local authority, before the order was made The discussion of 
relevant aspects 1n the judgment of Lord Greene, M R , 1s of considerable signifi- 
cance, on certain aspects of the present controversy. The Court held that, though 
the functions were essentially administrative, “ there 1s super-1mposed on his admi- 
nistrative character a character which 1s loosely described as ‘ quasi-judicial ”.” 
The As is a stage in the process of arriving at an administrative decision, and the 
administrative decision 1s purely of that character, “ based on his conceptions as to 
what public policy demands” In the accompanying judgment of Cohen, L J. 
an expression like ‘ quasi- [25 ” 1s also to be found. We do not think that we would 
be justified in regarding the statutory power, 1n the present case, as on all fours with 
the kind of function that was cenvassed in Foknson’s case * There is, surely, one 
vital distinction, in that a question of policy cannot intrude into decisions under 
section 41 (1), which must be rightly confined to the subjective satisfaction of the 
State in respect of specified ingredients, But the decision 1s of significance, as 
shown when a /;s may be properly said to commence, and how far it would extend, 
in the exercise of the power. For instance, in the present case, upon the aspect of 
extraneous considerations, which have been dealt with by the learned Judge 
(Kailasam, J ) 1t 1s important to note that every one of these documents adverted 
to, namely, all of the inspection reports of the Collector and the Admumustration 
Reports of the Collector, had been received by Government before the Government 
promulgated the ‘ show-cause ? notice on charges culled from this material. 


Certain decisions have been cited before us, on the question whether the Muni 
cipal Council was entitled, as of right, to copies of this material. The learned 
Advocate-General relies on the judgment of Rajamannar, C.J., and Rajagopala 
Ayyangar, J ,1n D. Rajah v. Inspector of Municipal Councils and Local Boards,  Madras?, 
for the view that Government need not have disclosed these earlier reports. But, 
the significant point 1s that the 4s commenced only with the ‘ show-cause ? notice 
and 1t thereupon took the quasi-judicial character envisaged by section 41 (1-À). 
The prior materials, which may include confidential reports, or notes by a Secre- 
tary to Government, upon which the is commenced, are ghite irrelevant to the 
proceeding , nor can the Municipal Council be said to have a proper concern with 
them, once the charges were formulated, with grounds for them made evident, 
in the ‘show-cause’ notice. Reference may be convemently made here to the 
decision in Hubli: Electrictty Co. v. Province of Bombay*, Lord Uthwatt was dealing 
with the provisions of section 4, (1) (a) of the Electricity Act, 1910, where the words 
“in the opinion of the Provincial Government’ occurred both in sections 4 (1) (a) 
and 4 (1) (4) The Judicial Committee observed :— 

" Their Lordships are unable to see that there 1s anything 1n the language of the sub-section or 


ın the subject-matter to which it relates, upon which to found the suggestion that the opinion of the 
Government 1s to be subject to objective tests ” 
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On a careful consideration of the entire case-law, and the select precedents 
from a wide range that I have earlier set forth, I think that the following proposi- 
tions may be rightly inferred, upon the character of the statutory power 1n this case, 
with respect to the scheme of the entire Act, the language used 1n sections 41 (1) 
and 41 (1-A), and the indisputable fact that we are not here concerned with any 
Fundamental Right under the Constitution, or its supposed infringement. 


(2) This is essentially an administrative power, in which the exercise of the 
power depends on the subjective satisfaction. of Government that a Municipal 
Council 1s not competent to perform the duties imposed on it by law, or that ıt 
persistently makes default ın performing them, or exceeds or abuses its powers. 
Needless to say, such a satisfaction must be arrived at, ın accordance with the 
quasi-judicial process enacted 1n section 41 I-A) and it must be bona fide and not 
tainted by an ulterior object or colourable exercise of the power. 


(zz) This decision itself is subject to the quasi-judicial process made obligatory 
by section 41 (1-A), and to the principle of natural justice Therefore, the grounds 
for the action proposed must be communicated to the Council, a reasonable period 
for the explanation of the Council must be given, the explanations or objections 
should be duly considered, and all the principles of natural justice should be adhered 
to. ‘These hybrid functions, as pointed out in Johnson's case, frequently arise with 
reference to the complex organization of a modern State , there is nothing surpris- 
ing in them. Both the essentially administrative character of the ultimate decision, 
and the necessty to observe the quasi-judicial process, must be kept 1n mind by 
the Courts before which the matter is brought up 1n Judicial review 


(zz) If the quasi-judicial character of the process has not been adhered to, or 
any principle of natural justice has been violated, the Court will not hesitate to 
strike down the Order. “The Court 15 not concerned with the materials upon which 
the Government might act, prior to the commencement of the hs But once the 
hs or quasi-hs has commenced, extraneous matter or considerations should not 
intrude into the actual decision. b 


(7v) Apart from this, there must be a reasonable nexus between the grounds 
upon which the Government purports to act, and the satisfaction which 1s enacted 
In section 41 (1) of the Act. The material must relate to the incompetency of the 
Council to pertorm its duties, or to persistent default in performing the duties 1m- 
posed on it by law, or excess or abuse of power. If the material 1s extraneous to 
these considerations, the Court may proceed to strike down the exercise of power, 
upon the analogy of the ‘no evidence’ rule But the adequacy of the material, provided 
that wt ts relevant, and the wisdom or unwisdom of the actual exercise of power, do not concern 
the Court, for the Court cannot substitute its satisfaction or absence of satisfaction, 
for the satisfaction of Government that the ingredients were established; 


(v) If the exercise of the power 1s mala fide, or 1t 18 a colourable exercise of 
power for some ulterior purpose, the Courts will never hesitate to strike down the 
exercise of the power. 


It isin the light of these principles, or guiding criteria, that I feel that the entire 
matter has to be viewed and assessed Tn this light, of the several grounds which 
have been adverted to by the learned Judge (Kailasam, J.) in his judgment, some at 
least appear to me to intrude into the merits ; in other words, to make the satisfac- 
tion of this Court the determining factor, by substituting its judgment. Since I 
feel that that cannot be done, the objections to the exercise of the power in this case 
will have to be limited, on the facts, to the following categories : 


(1) Since, apart from one instance of an irregular appointment, the several 
charges relate exclusively to convened meetings, which broke up in disorder withou, 
transacting business, the question 1s whether there 1s any duty imposed on the Muni, 
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cipal Council, by law, to convene meetings and to transact business This aspect 
is made more acute by the fact that the Amended Rules require only one meeting 1n. 
a month, during the relevant period ist August, 1964 to 5th February, 1966, while 
the Municipal Council actually met many more times Another relevant aspect 
is the analysis of the statutory duties of the Council, with regard to the provisions 
of the Act, elaborately made by the learned Judge (Kailasam, J.) They could be 
classified as duties to maintain roads and channels of communication, duties to 
obtain revenues by taxes, duties of conservancy and sanitation, and the like , the 
learned Judge stresses that, apart from the obligatory monthly meeting, the law 
did not impose a duty on the Council to meet and conduct business, so long as 
these functions were carried out Hence, the failure to conduct seven of the meetings 
in an orderly manner, would not amount to incompetence or to persistent default. 


(2) With regard to the expression ‘ persistent default’ the learned Judge 
has held that this means contumacious continuance ın some course, and neglect 
or breach of duty, against opposition or remonstrance. There 1s a power vested 
in Government under section 39 of the Act to give the Municipal Council a locus 
penitentiae to perform the duty within a time fixed, and since there was no remons-- 
trance or opposition 1n this case, the break-up of the seven meetings could not be 
said to constitute ‘persistent default" 


(3) Extraneous matter has intruded into the decision of Government, in 
that certain reports, remarks and comments of the Collector, many of which were 
not disclosed to the Council, appear to have formed the basis of the [;5, or the draw-- 
ing up of the charges. Even more importantly, paragraphs 10 and 11 of the grounds. 
of supersession render it clear that these reports and remarks were relied on by 
Government, ın reaching its decision The Government have thus acted on material 
withheld from the Council and contravened the principles of natural justice 


) There is the question of mala fide or colourable exercise of the power. 
On this aspect, the learned Judge (Kailasam, J.) has definitely found that no mala 
fides or colourable exercise of power could at all be inferred, from the facts of the 
record Since we are 1n agreement with him on this aspect, it 1s sufficient to be 
brief here, apart from referring to one or two authorities on the aspect of mala fides. 


Sri Gokulakrishnan for the respondent-Municipal Council, has strenuously 
contended that the learned Judge 1s right in his view that the law imposed no obliga- 
tion on the Municipal Council to transact business at meetings convened, apart 
from the obligation to hold a minimum number of meetings. He points out that 
there 1s no charge that the Municipal Council has not carried out its statutory func- 
tions under other provisions, which have been elaborately analysed by the learned 
Judge, and, in his view that he advances, there will be a clash between the require- 
ments of the law and the Rules 1n the Municipal Manual, to which our attention. 
has been drawn, 1f we infer a duty on the Municipal Council to transact business at 
the meetings convened. But, on a deeper scrutiny of the scheme of the Act and 
the Rules, and the requirements of the law, we are unable to agree — As the learned 
Advocate-General has rightly stressed, there appears to be some musconception 
in this regard, for the provisions elaborately analysed by the learned Judge (Karlasam, 
J.) no doubt relate to statutory obhgations under the Act but they are really 
functions which have to be performed through the decision of the Municipal Council 
at its meetings by the Executive ofthe Municipal Council In other words, the 
Municipal Council can only function by transacting business at its convened meet- 
ings, and there is no other mode by which this statutory body can function at all. 
Conceivably, all these functions could be perfectly carried out by the Executive 
Officers of a Municipal Council, and the Council nevertheless may totally default 
in meeting and transacting business at 1ts meetings. Can it then be pretended that 
such a Municipal Council 1s functioning at all under the scheme of the Act? On. 
the contrary, we regard section 25 read with Schedule III as clear and categorical, 
on this aspect Underssecticn 25 of the Act, the Municipal Council 1s bound, to 
observe the 1ules 1n Schedule III, and the first rule of Schedule ITI 15 that the Council 
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*shallmeet . . for the transaction of business at least once in every monthg 
upon such days and at such times as 1t may arrange and also at other times as often. 
as a meeting shall be called by the Chairman’? We may point out that rule 2 (2) 
empoweis the Chairman to convene urgent meetings, and that the Municipal 
Council is bound to meet when it has been convened, because the business requires it, 
which may be urgent, and bound to transact business, except for good reasons We 
can envisage 2 Municipal Council which 1s so torn by faction or disorder that it 1s. 
unable to meet and transact business, even though 1t purports to meet the minimum 
number of times, or, may be, on more numerous occasions İt 1s difficult to see 
how such Municipal Council can be said to be functioning, as envisaged by the law 


Sri Gokulakrishnan has placed reliance upon certain parts of the Municipal 
Manual, 1ncluding rule 26 (5), which cmpowers the Chairman, 1n the case of disorder, 
to suspend the meeting. We are unable to see any conflict between this power 
invested ın the Chairman and, the statutory duty of a Council to meet as convened 
and to transact business at the meetings No doubt, 1t 15 true that there 1s another 
group opposed to the Dravida Munnetra Kazhagam group, headed by a named 
individual, and that the disorder may well be due to some obstructive tactics on the 
part of this group, as alleged, but the order of supersession 1s aimed against the Coun- 
cil as a creature of the statute, and may be said to affect those members of the Council 
equally with the rest "The law admits of the plain inference that the obligation to 
meet and transact business at the meetings 1s essential to the very functioning of the 
Council, and that this cannot be merely limited to the minimum number of meetings 
specified 1n rule 1 of Schedule III. Even with regard to the resolution on the Anti- 
Hindi agitation, it could very well be argued that the mischief Jay, not so much in 
the passing of a resolution upon a quite irrelevant matter, but 1n the adjournment 
of the Council immediately thereafter, without the transaction of any business. 


We are, therefore, unable to hold that these facts, with reference to the seven 
meetings which broke up in disorder without the transaction cf business, are not 
relevant to the ingredients mentioned ın section 41 (1) Indisputably, the charge 
with regard to the irregular appointment, however minor 1n itself 1t might be, 1s 
also relevant, as well as the charge that the Municipal Council passed a resolution 
on some totally extraneous matter, conceivably tinged with a political complexion. 
It 1s impossible not to feel that, 1n a great part of the judgment, the learned Judge 
(Kailasam, J ) was really assessing the adequacy of this material on an objective 
test Certainly, we agrce with him in thinking that, on this material, if an objective 
test were to be attempted, the x1mpugned order of supersession could not be defended. 
The Municipal Council met sufficiently frequently, and transacted business at a 
number of meetings , so that, objectively viewed, the break-up in disorder of these 
seven meetings may not be any justification for the drastic step of supersession. 
Admittedly, the other two charges are quite minor ones Hence, if the satisfaction 
of the Court were relevant, the appeals would have to fail 


But that 1s not the test I must re-emphasise that, ın the context of this power, 
as embodied 1n the statute, so long as the quasi-judicial process and the principles 
of natural justice are adhered to, the satisfaction of the Court cannot be substituted 
for the satisfaction of Government that the ingredients in section 41 (1) were esta- 
blished. The wisdom or unwisdom of such a measure does not concern the Court. 
Certainly, the supersession 1s a drastic step, and 1t could very well be argued that 
the material adduced hardly furnished a justification for such a procedure, which 
would interfere with the democratic process of Local Self-Government, for as long 
a period as two years But that 1s a matter for the State, and ıt may even now be 
open to Government to reconsider whether this step 1s really justified, and essential 
in the public interest 


Concerning the interpretation of the words “ persistent default” certain very 
Interesting arguments were adduced — I think it is sufficient for me to state that T 
find the definition ın the Shorter Oxfcrd Dictionary to be the most lucid and satis- 
factory one. The word ‘ persist? comes from two roots, ‘ per ? and ‘sisters’, to 
stand. It implies “ To continue firmly or obstinately in a state, opinion, pufpose, 
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or course of action, especially agamst opposition’. I have also referred to Corpus 
Juris Secundum, Volume 70, page 686, to Words and Phrases (Permanent Edition), 
Vol. 32, page 282 and Stroud’s Judicial Dictionary, Vol. 3, page 2166, (1953) Edition. 
But, as far as I can gather, while contumacious perseverance, notwithstanding 
opposition or remonstrance, is the substance of the expression, nevertheless, 1t cannot 
be said that opposition or remonstrance 1s essential Upon any question of the 
interpretation of a statute, I would certainly agree that the Court has a right to 
interfere, and that the order of Government cannot be conclusive vide Naviniiprasad 
v. Ahmedabad Mumciality!. We can well conceive of a case where default is per- 
sistent, the consciousness of the obligation 1n respect of which the default occurs 
being taken for granted, and, nevertheless, the opposition or earlier remonstrance 
has not happened at all, and the power was validly exercised. Here again, [ think 
that there is some confusion between the wisdom of the measure, particularly where 
there was no previous remonstrance, and the strict requirements of the law. Rex v. 
Turner? 15 an instance in which a Judge construed the word ‘ persistent ’ , as applying 
to an offence committed immediately after a man obtained discharge from prison. 
In Promode Kumar v Jaman, Bose, J., held that persistent default connoted that the 
default should be successive or repetitive, ın spite of warning or opposition. But I 
am unable to hold that warning or opposition must be essentially present, and that, 
without the presence of this element, ‘ persistent default? could not be established. 
In this context, I may add that our attention has also been drawn to two interesting 
decisions of Banerjee, J., on the test of subjective satisfaction with regard to an 
essentially administrative power; they are V C. Fute Mills v. Finance Mümsiryl and 
Nani Gopal v. State of West Bengal? But, with respect to the learned Judge, I am 
unable to agree that a distinction could be introduced with regard to the degree of 
subjective satisfaction, in the form of an opinion “ which 1s lesser in degree than the 
self-confident opinion based on reasonable materials commonly known as objective 
opinion but is certainly greater 1n degree than the speculative view, which goes by 
the name of subjective satisfaction”. I must reiterate that, once ıt 1s conceded 
that relevant material was placed before Government, upon which Government 
came to the decision, the satisfaction of Government cannot be impugned on any 
objective criteria, or by substituting for it, the judgment of the Court 


I must next deal-with thé very important point that the terms of the Govern- 
ment Order themselves show that extraneous matters or documents not disclosed 
to the Council, have not merely influenced the decision of Government, but have 
gone into the making of that decision Certainly, if that were true, the decision 
would have to be struck down, as notin conformity with the quasi-judicial procedure 
of section 41 (1-À), and with principles of natural justice But a close analysis of 
the record shows that the stand taken by Government ın paragraph 17 ofthe counter- 
affidavit is perfectly justified. Actually, ıt was the Municipal Council that, 1n its 
reply, referred to the Inspection Report and the Administration Report, and claimed 
that there were no adverse comments therein on the working of the Council. The 
learned Advocate-General points out that, as the record shows, these Reports were 
communicated to the office of the Council. Though it may not be correct for 
Government to claim that the Municipal Council requested that Government may 
look into these Reports, the alleged absence of adverse comments in these Reports 
was relied on by the Municipal Council, and Government were, therefore, compelled 
in stating their grounds of supersession, to refer to the contents of these Reports, in 
paragraphs ro and 11 of their Order. The observation of the Government “ The, 
Collector's remarks clearly bring out the fact that the charges have been proved ^, 
cannot be construed as an additional material upon which Government acted. 
That 1s to introduce a distinction between the Government and the Collector which 
as was pointed out by one of us during arguments, is quiteillusory ‘Government ’ 
is an impersonal agency or concept, and would include all its administrative and 
secretariat officers The fact that Government had regard to reports of the Collector, 
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means no more than that Government took counsel upon the formulated charges 
and the explanation of the Municipality, ın the way that Government, thought best. 
Certainly, a Secretary might have made a confidential note on this file to the Minis- 
ter, and that note might have influenced the Minister , but that 1s no relevant con- 
sideration, either for the Municipal Council or for the Court. Actually, the order 
of the Government proceeds entirely on the formulated charges, the explanation 
thereto, and a recorded finding upon each charge that, 1n the Government's view, the 
charge was established _ It is after this part of the order that we have paragraphs 10 
and ır, ənd the learned Judge (Ka:lasam, J ) himself was apparently not conscious 
of the distinction that I am making, when he observed that “ the plea that the 
Government was not influenced by the remarks of the Collector cannot be accepted”. 
Since the Collector is also a limb of the Government, this is, in effect, merely stating 
that the Government took counsel of all its concerned officers, and then-came to the 
decision There is nothing to show that the decision itself was based upon anything 
except the formulated charges, the cxplanation thereto, and the findings thereon. 
Actually, the record shows that ccrtam averments against the Municipal Council 
existed in the Reports of the Collector made before the notice, but that Government 
eschewed them as not necessary. On this ground, the decision of the Government 
cannot be struck down 


We are lcft with the aspect of mata fides, upon which the following citations maY 
be briefly referred tc—Pratap Singh v. The State of Punjab*, CS Rowjee v. The State of 
Punjab* , Kesari Mal v The State? and Venkatachalam Iyer v. State of Madras* As 
their Lordships of the Supreme Court have pointed out, mala fides would include 
colourable exercise of the power, that 1s, an exercise of power which 1s ostensibly 
so, “ but which 1s really a pretext, with an ulterior objective or for achieving some 
other end Certainly, the fact that the Dravida Munnetra Kazhagam Party 1s the 
largest political group in this Municipal Council, might well have evoked 2 suspi- 
cion in the Chairman, or some of the persons affected, that the order of supersession 
had a political bias or motive. But it 1s for the party alleging mala fides to establish 
that element as a reasonable inference, on the facts and probabilities shown to exist ; 
a mere allegation of mala fides, as not entirely improbable, will not do, and Courts 
have to take notice of the increasing trend to allege this sometimes with little or no 
evident substance. In the present matter, we have carefully gone through the res- 
pective affidavits of the Home Minister and the Minister for Rural Development and 
Local Administration, as well as the facts of a particular contioversy with regard 
to a licence for an Exhibition by the Women and Children Hospital Impiovement 
Committee — It 1s clear that the alleged remarks of the Home Minister at the Tıru- 
nelvel: Public Meeting, were made after the issue of the ‘show cause’ notice, and 
might merely have reflected his knowledge of the fact that such a notice has been 
issued, based on certain reports of maladministration The affidavit of the other 
Minister 1s explicit to the effect that he did not ask for the approval of any Councillor 
or Councillors of the Municipal Council fon its supersession, and further, that he did 
not consult them in this regard. With regard to the controversy about the Exhibi- 
tion, we find that the Chairman (Writ Petitioner 1n W P. No 1917 of 1966) as well as 
a leading member of the opposite group, were both concerned, and hence that there 
could be no question of mala fides at all. In brief, there is nothing to sustain this charge, 
except a speculaticn, apparently founded on the presumed inadequacy of the facts 
relied on for the order of supersession. The learned Advocate-General iightly 
stresses that 1n several Reports of the Collector, prior to the ‘show cause’ notice, this 
action had been suggested as desirable in the public interest, and hence that the ele- 
ment of political male fides would scem to be excluded We agree with the learned 
Judge on this aspect. 


Upon this analysis, I am unable to see how the Court could, ın exercise of its 
powers of judicial review, strike down the order of supersession. I would conse- 
quently allow the appeals and discharge the rule. In conclusion, I must ceitainly 
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reiterate my impression that the measure taken 1s drastic, in its possible repercussions 
affecting the democratic process of Local Self-Government 1n that area, for as long 
a pericd as two years ; further, the basis of facts relied on, in justification of the 
measure, would appear to be relatively slender and inadequate , but it 1s entirely 
for the State to take such further action 1n this matter, as 1t deems fit, in the light 
“Of these impressions. No order as to costs. 


Ramakrishnan, 7 —I had the advantage of perusing the judgment of my Lord 
the Chief Justice. While agreeing with the conclusion set forth ın that judgment 
I wish to add the following , 


The main points for our consideration in these appeals, arising from the 
findings of the learned Judge, are as follows .— 


I. The failure to conduct seven of the meetings of the Council in an orderly 
manner (forming the subject-matter of 7 out of the 9 charges against the Municipal 
Council) would not be relevant material, for holding that the Municipal Council 
was not competent to perform or made persistent default in performing the duties 
imposed on it by law. The subject-matter of charges 4 and 7 relating to the appoint- 
ment of an employee, without reference to the panel of names sent by the Employ- 
ment Exchange, and the passing of resolution expressing sympathy for the victims 
of the Antı-Hındı agitation, would not constitute evidence to show that the Munici- 
pality acted in excess or abuse of its powers. 


2. The State Government 1n directing the supersession of the Municipality 
took into account the reports of the Collector, sent to the Government before 
the charges were framed, and the remarks of the Collector on the explanation 
submitted by the Municipality, after the charges were framed, did not give 
an opportunity to the Municipality to controvert the data thus supplied, and, 
therefore, there was a contravention of the principles of natural justice. 


3. The plea that the State Government was actuated by mala fides in 
superseding the Council. The finding of the learned Judge was that there was 
no such mala fides. 


My Lord the Chief Justice, in his order «has dealt with the third point at 
length, in considering the arguments of the learned Counsel for the respondent in 
the appeals before us, when he sought to support the order of the learned Judge, by 
inviting us to hold that there was mala fides. I fully concur in the views of my Lord 
the Chief Justice, and do not wish to add any remarks of my own. 


On the first and second points mentioned above, the learned Judge (Kailasam, 

J ) has held that the State Government, while exercising its powers under section®41 
ofthe Madras District Municipalities Act ( V of 1920), will be acting judicially. 
He has also held that the satisfaction of the State Government, reflected by the words 
“in their opinion ” used in the language of section 41, must be construed in the 
light of well-known authorities, which 1t 1s not necessary to cite here, as the subjective 
satisfaction of the Government , there has been no challenge before us by the learned 
Advocate-General for the appellant, against this conclusion. The learned Counsel 
for the respondent argued that the failure of the Municipal Council to transact busi- 
ness at 7 meetings mentioned.in 7 out of the 9 charges, was due to the obstructive 
tactics adopted by a handful of members of the Municipal Céuncil, and that there 
are ample powers given to the Municipal Council, for keeping order at such meetings 
(vede Regulation 26 (a) and Regulation 26 (2) which give power to deal with dis- 
orderly councillors). Reference was also made to the successful termination of a 
much larger number of meetings of the Municipal Council, wherein business was 
transacted during the relevant period. It was, therefore, reiterated before us, that 
these data are not material data for supporting the finding against the Municipal 
Council, While it may be possible to take a broader view of the matter, and treat 
the circumstances of 7 meetings of the Council proving 1nfructuous because of dis- 
orderly conduct of some members, as a minor defect 1n the working of the Council it 
_ cannot be held by this Court, in the exercise of its writ jurisdiction, that it would not 
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constitute relevant material at all on which the Government could act under section 
41 of the Act. Equally, the irregular appointment referred to 1n charge 4, and the 
resolution on a collateral matter not pertaining to the business of the Council, form- 
ing the subject-matter of charge 7, could be viewed 1n a different light, and treated 
as venial faults. But here again, 1t will not be appropriate to substitute the opinion 
of this Court in the place of the opinion of the State Government, when it is free 
from dispute that what 1s relevant 1s the subjective satisfaction of the Government, 
and when we are upholding the finding of the trial Judge, about the absence 
of mala fides 


Regarding point 2, the Municipality 1s a corporate body owing its existence to 
the statute, which also provides self-contained provisions for regulating 1ts powers and 
duties as well as terminating its existence by supersession or dissolution Therefore, 
in, addition to the statutory procedure enacted ın section 41, the Municipality, 
as a corporate body, cannot claim any other fundamental right or common-law right, 
for the purpose of an enquiry which leads to 1ts dissolution or supersession While 
dealing with a Municipality against whom allegations are made regarding incompe- 
tency to function or persistent failure to perform its duties, the State Government 
1$ acting as an administrative authority, on whom the statute has enjoined the obli- 
gation to adopt a procedure which 1s quasi-judicial 1n 1ts nature, during a stage of 
the enquiry, commencing from the formulation of the grounds for supersession, pro- 
ceeding through the grant ofa period of time to the Council to show cause, and ending 
with the consideration of the explanation or objections of the Council, ifany. How- 
ever, the statute provides no restrictions as to the manner ın which the Government 
should be apprised of the data against the Council, before 1t commences to formulate 
the charges , nor has the statute prescribed any restriction as to the manner in 
which the State Government should consider the objections of the Municipality after 
those objections have been received in answer to the show cause notice. On the 
other hand, 1f the duty to supersede or dissolve 1s cast by the statute upon an 1ndivi- 
dual Minister, the statute may also provide that, in considering the objections, the 
Minister should consult his own conscience without taking any extraneous counsel, 
before giving his decision, putting himself on a par with a judicial officer, dealing 
with a criminal or a civil matter. But1n the present case, the authority to deal with 
the objections, ışthe Government 1n the abstract, and for considering the objections, 
it will be open to the Government to use its usual official machinery including the 
machinery of the Secretariat and the machinery of the local officer on the spot, the 
Collector, for helping 1t to arrive atits conclusion. There 1s nothing 1n the order of 
supersession passed by the Government in this case, to show that, while 1t has con- 
sulted the Collector after the objections were recerved, 1t had travelled beyond the 
charges and the explanation to the charges, before taking the decision to supersede. 
The Government notification ın paragraph 11 contains the following remarks 

"The Government have obtained the comments of the Collector on the replies given by the 
Municipal Council to the show cause notice The Collector's remarks clearly bring out the fact that 
the charges have been proved and that the functioning of the Municipal. Admunistration has not at 
all been satisfactory ” 

We observe that the language cannot be considered to be very happy. But it is 
not conclusive to show that the Government surrendered its judgment or the exer- 
cise of its discretion in dealing with the charges, to the Collector, because in the 
earher portion of the notification, while dealing with the charges one by one, a 
clear finding ın respect of each of them has been arrived at by:the Government, and 
recorded. In view of this, the action of the Government 1n obtaining the comments 
of the Collector on the replies given by the Municipal Council, must be treated as 
part of the administrative process 1nvolved, when the Government, after receipt of 
the objections of the Council, proceeded to deal with it. In this connection, the 
learned Advocate-General Sri Mohan Kumaramangalam appearing for the State 
drew our attention to the decision of the Court of Appeal 1n England 1n Johnson &? Co. 
v. Minster of Healthi. That case dealt with a compulsory purchase order by a local 
Authority under the Housing Act of 1936 which gave the aggrieved owners of the 
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land a right to approach the Munister for relief, and the Minister under the statute 
could cause a public local enquiry to be held, consider any objections not withdrawn, 
the report of the person who held the enquiry and may then confirm the order with 
or without modification. Lord Greene, M.R , observed at page 399 of the report . 


* But his (Minister's) functions are administrative functions subject only to the qualification 
that, at a particular stage and for a particular and limited. purpose, there 15 superimposed on his 
admınıstratıve character a character which 1s loosely described as  quasi-judicial ’ The 
(ultimate) decision must be an administrative decision, because it 1s not to be based purely on the 
view that he forms of the objections vzs-a-ms the desires of the local authority, but is to be guided by 
his view as to the policy which 1n the circumstances he ought to pursue ”’ 


In the present case, however, the conclusion of the Government to supersede or not 
to supersede must be based purely on the subjective view that they take on the obyec- 
tions, and it will not be correct to draw a parallel from the English case above cited, 
for holding that the subsequent decision of the Government under section 41 of the 
Act should have no reference to the charges and the explanations, preceding it, but 
should be viewed only as a policy decision. — Johnson's case!, however, will provide 
an analogy, ın the limited sense, for viewing the intermediate process of supplying 
the grounds and calling for objections, as amounting to a procedure of a quası-yudı- 
cial character, 1mposed by the statute on the Government as an administrative body, 
but giving 1t a certain freedom of discretion in the use of the appropriate official 
machinery for the purpose of taking 1ts decision subjectively From’ this-point of 
view, we are inclined to accept the argument advanced by the learned Advocate- 
General that there has been no violation of the obligatory requirements of the 
statute or contravention of the principles of natural justice in dealing with the 
obyections of the Municipal Council to the charges. 


At the conclusion of the appeals it was submitted before us that the period of two 
years for the supersession 1s the maximum period provided by section 41 of the Act, 
that the remaining life of the present Council, as constituted, will expire before that 
date, and that the order will amount 1n substance to the dissolution of the Municipal 
Council, which is a more drastic step than supersession, under the statute. It was 
urged that recent days have witnessed many an instance of democratic bodies 1n 
this country, at every level, finding themselves paralysed 1n their work by the obs- 
tructive tactics of a few members, and that such tactics have been dealt with by 
methods other than supersession, either because the law does not provide for that 
remedy, or because, where the statute has provided such a remedy the authorities 
had considered the fault to be vemal. It was pressed on us that a remedy out of all 
proportion to the requirements of a given case 1s likely to lead to an unfavourable 
impression on the public mind, and even lead to allegations of mala fides, as has 
happened ın this case. Our attention was also drawn to the provision in the statute 
itself, namely, section 41 (5), which gives the discretion to the Government to 
reconstitute a superseded Council even before the expiry of the period notified 
earlier by section 41 (1) of the Act. In our opinion, these submissions are relevant, 
and may be appropriately considered by the-Government 1n due course, for mitiga 
ting the severity of the remedy now applied, seeing that the statute clearly gives 
them the discretion to do so. 

V.K. Appeals allowed 


I. (1947) 2 All E.R, 395. 


I) RAJAMANI Y. PANCHAYAT-UNION COUNCIL (Venkatadri, J.). 63. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original. Jurisdiction.) 
PRESENT —MR JusricE T. VENKATADRI 


P. K. Rajamani Manager, Elementary School, Kamma- 
patcheri Petitioner” 


0. 


The Panchayat Union Council, Kadayanalluı, represented by its 
Commissioner at Kadayanallur, Tirunelveli District Respondent. 


Madras Panchayats Act (XXXV of 1958), section 65 (e) —Panchayat. Unton Gounc to make proviston for 
opening and expansiwn of elementary schools—Gonditions necessary to be observed-—Rules for the grant of recogmiton 
and aid to elementary schools—Rule 4— Governments Notifications giving directions regarding opening of new elemen- 
tary schools—Scope—Person running existing elementary school —Right do apply for issue of mandamus. 
restrammtng Panchayat Union from starting or running new school sn contravention of the Rules and Notifications 


Reading Section 65 (e) of the Madras Panchayats Act 1958, and the relevant notifications and rule 
4 of the Rules for the grant of recognition and aid to elementary schools, it appears that the Panchayat 
Union Council of Kadayanallur m the instant case deliberately commutted a breach not only of the 
provisions of the rule but also of the notifications m opening a new elementary school 1n the locality 
Consultation of the local panchayat 1s required by the notification as it is for the local panchayat to- 
decide whether they should have an elementary school — It1s for the local panchayat to decide whether 
to have another schoolornot Inthe absence of material to show that another elementary school is 
absolutely necessary-and that the present elementary school 1s not adequately serving the needs of the 
school-going children, the writ of mandamus agamst the Panchayat Union Council, Kadayanallur 
75:: ıt from running another elementary school ın the vicinity of an existing school has to be 
Issued, 


A person already running an existing elementary school in the locality has got every right to come 
to Court as an aggrieved party and ask for the issue of a writ of mandamus on the ground that there was 
breach of the rule, and notifications in opening another elementary school by the Panchayat Union in 
the instant case 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased. 
to call for the records connected with the starting of a feeder school at Kamma- 
patcherı, Tenkası Taluk, under the respondent’s management and to issue a writ 
of mandamus directing the respondent to forbear from starting the said feeder school. 


K. Kumarasamt Pula, for Petitioner. 
T. R. Mam, for Respondent. 
The Court made the following 


ORDER.— İhiıs 1s a Writ Petition for the issue of a writ of mandamus directing the 
Panchayat Union Council, Kadayanallur, represented by its Commussioner at 
Kadayanallur to forbear from starting the feeder school at Kammapatcheri, Tenkası 
Taluk, unde: its management 


The short facts that are necessary for the disposal of this Writ Petition are as 
follows. The petitioner, one Rajamant, started as early as 1941 an aided Elemen- 
tary School at Kammapatcheri having Standards I to V for the total population of 
that village of 690. The school was recognised and the petitioner was getting aid 
from the Government. Theschoolrun by the petitioner 1s a brick-built one. While 
the petitioner 1s running theschool, the Panchayat Union Council started another 
Elementary School for Standards I to ITI 1n improvised thatched sheds. The peti- 
toner 1s aggrieved that the conduct of the Panchayat Union Council by opening 
an Elementary School 1s only due to enmity and not due to the convenience of the 
villagers. Therefore, the petitioner has filed the present petition for the issue of a 
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writ of mandamus directing the Panchayat Union Council not to start the school. 
Along with the writ petition the petitioner has filed another petition for interim 
injunction restaiung the iespondent from opening the school Srinivasan, J, 
allowed both the schools to function, as the Panchayat Union Council had by that 
time started the pronoscd Elementary School and begun to admit children in that 
school ‘This writ petition has come up before me for final hearing after a period of 
three years, and the learned Counsel for the petitioner contended before me that there 
are two Notifications issued by the Government, where it 13 specifically stated that 
the Panchayat Union Council should consult the local panchayats in the area before 
opening of new schools or new classes 1n existing schools and regarding the location 
of such schools, and that they could open new Elementary Schools 1n a locality, which . 
has no schoo] within a radius of one mile and which has a population of not less 
than 300. Admittedly, the school in question opened by the Panchayat Union 
Council to Kadayanallur, 1s within 40 yards of the institution belonging to the peti- 
tioner. This is a deliberate breach of the Rules for the grant of recognition and 
aid to Elementary Schools, committed by the Panchayat Union Council, Kadaya- 
nallur, and as such the petitioner has got every right to come to this Court for the 
issue Of writ of mandamus directing the Panchayat Union Council to forbear from 
running the schools .Therefore, the only question for my consideration is whether 
the Panchayat Union Council has got a right to start another school of their own 1n 
spite of the fact that a private person 1s running an aided Elementary School 1n that 
locality Under section 65 (e) of the Madras Panchayats Act, 1958 1t 1s the duty 
of a Panchayat Union Council, within the İrmits of its funds, to make reasonable 
provision for carrying out the requirements of the Panchayat Union ın respect of 
the opening and maintenance and expansion or improvement of Elementary Schools, 
including the payment of grants to private managements in respect of Elementary 
Schools. It 1s also necessary to refer to rule 4 of the Rules for the grant of recognı- 
tion and aid to Elementary Schools where ıt 1s provided that no new schools shall be 
permutted to be opened by a local autho rity in a locality which is adequately served 
by an aided school or schools already existing in the locality This rule must be 
read along with section 65 of the Madras Panchayats Act, 1958. In addition to 
these specific provisions there 1s also the notification ofthe Government which has 
"been circulated to all gramasevaks, to the social education organizers, to all managers 
of aided Elementary Schools and to all Extension Officers, that the Panchayat 
Union Council should consult the local panchayats in the area before opening of 
new schools or new classes in existing schools and regarding the locating of such 
schools, and the Notification No. 47606-2-E 8-61 dated goth June, 1961 that the 
Panchayat Union Gouncil could open a new Elementary School in a locality which 
has no school within a radius of one mile and which has a population of not less 
than 300. 1 feel, reading section 65 of the Madras Panchayats Act, 1958 and the 
Notifications mentioned already and rule 4 of the Rules for the grant of recognition 
and aid to Elementary Schools, that the Panchayat Union Council, Kadayanallur, 
deliberately committed a breach not only of the provisions of the Rules but also of 
the Notifications mentioned already instartinga new Elementary School The 
learned Counsel for the respondent contended before me that even though there 
is the Notification of the Government which directs the Panchayat Union Council 
to consult the local panchayats in the area before opening new schools, 1t has no 
statutory force I agree with him. This Government Order must be read with the 
other Government Order Memorandum No 47606-2 E/8-61 dated goth June, 1961 
which has authorised the opening of a new Elementary School 1n a locality which 
‘has no school within a radius of one mile, and rule 4 of the Rules for the grant of 
recognition and aid to Elementary Schools. The purpose of the Notification of 
the Government, G.O Ms No. 1718 dated roth June, 1961, which requires consulta- 
tion of the local panchayats, is that 1t 1s for the local Panchayats to decide whether 
they should have an Elementary School or not Otherwise there would be an 
unseemly competition between the Panchayat Union Council and the persons who 
are already running an aided Elementary School Its also clear from the Notfi- 
cation of the Government Memorandum No. 47606-2 E 8-61 dated goth June, 1961, 
that the proposed school should be in a locality which has no school within a radius 
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of one mile and which has a population of not less than 300 Here the population 
at the time of the stating of the Elementary School by the petitioner was 690. 
No doubt a school may be necessary. But it 1s for the Jocal Panchayat to decide 
whether to have an additional Elementary School or not There 1s no matcııal 
placed before me that another Elementary School 1s absolutely necessary and that 
the present Elementary School 1s not adequately serving the needs of the school- 
going children In these circumstances, the petitioner is entitled to a writ of 
mandamus directing the Panchayat Union Council, Kadayanallui, to forbear from 
iunning another Elementaiy School 


The learned Counsel for the respondent contended before me that the petitioner 
1$ not the aggrieved person and as such he 1s not entitled to file a writ against the 
iespondent Though there may be some force in the contention of the learned 
Counsel fo. the respondent, still 1t 1s clear that the petitione: 1s not fighting personally 
‘The question 1s whether an additional school is necessary and 1s permissible When 
the aided Elementary School of the petitioner 1s serving the school-going children 
of the locality, there 1s no necessity for another school in the same locality There- 
fore the petitioner has got every right to come to Court as an agerieved party and 
to report that there was breach of the 1ule in opening another Elementary School. 
I find that the petitioner is entitled to obtain a writ of mandamus dnecting the 
Panchayat Union Council, Kadayanallur, to forbear from running the school. 
The Writ Petition is allowed There will be no ordei as to costs. 


K s. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mn Justice K, S. VENKATARAMAN 


V Mohamed Mahin Appellant™ 
9. 
"The Madras State Wakf Boaid Respondent 


Wakfs Act (XXIX of 1954), section 3 (1) (u1)—Muusalman Wakf Validating Act (VI of 1913), section 3— 
Respective scope— Whether a deed is a wakf or wakf-alal-aulad— Determination of —Giitei 20n—YVakf-alal-aulad 
validated under Mussalman Wakf Validating Act—If would be a wakf-alal-aulad under section 3 (1) (zm) of 
VVakfs Act also—Wakf deed providing for concurvent and immediate gift partly for maintenance of wakif's family 
and partly for charitable purpases—Nature of the wakf—Wakf Board's power to u ify such wakf——“* Family ” in 
section 3 (a) of Act VI of 1913—Meaning of — Allocation of income: betwzen charitable and secular objects in the 


case of wakf-alal-aulad—Duty of Gourt 


Lighting of a mosque, payment for the pesh unam of the mosque and reading of Koran, performance 
of gurubalt with sacrifice of one goat in the month of Bakrid and feeding the poor are recognised by 
Muslim law as pious, religious or charitable objects and a deed permanently dedicating properties for 
these purposes by a Muslim would clearly be a wakf under section 3 (1) of the Wakfs Act and is liable 
to be notified as a wakf by the Wakf Board 


Where the material portion of a deed styled as wakf deed executed by a Hanafi Mussalman provid- 
ed ‘‘ I shall be entitled to enjoy the income of the following properties and after my lifetime, 
M. the son of my elder brother . .shall receive and enjoy the 1ncome from the properties 
and shall do the charities as specified below. After his lifetime his descendants shall enjoy the income 
from the properties and conduct the undermentioned charities. If he has no issues, his elder sister 

za or her descendants shall recerve and enjoy the income and out of the income do the under- 

mentioned charities, that 1s to say, in accordance with the family custom, baris:a and pathia (annual 
ceremony) of my father . and also feed a traveller every day The persons mentioned : 
will not be entıtled to alienate the properties ” 


Held, the deed was a wakf-alal-aulad within the meaning of section 3 (1) (un) of the Wakfs Act 
(XXIX of 1954) and will be a wakf for the purpose of the control of the Wakf Board to the extent to 
which the properties have been dedicated for the religious and charitable acts namely, annual cere- 
mony of the father of the wakf and feeding of a traveller every day 

The contention that there vvas no dedication of the properties to God which is the essence of a 
vvakf, that there was only a gift of properties to M and the other persons mentioned in the deed witha 
charge for the religious and charitable objects and that therefore the deed was not valid as a wakf at 
all, 1s untenable In the first place the deed is styled as a wakf deed and the term must be known to 
every Muslim — It definitely implies a transfer of ownership to God Secondly, there 1s no transfer of 
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ownership of the properties to M — He 1s only given a right to enjoy the income subject to the perfor- 
mance of the charities Further there 15 also a prohibition against any alienation which 1s consistent 
with a wakf and 1s inconsistent with a transfer of ownership to M The deed would thus really appear 
to be a wakf-alal-aulad’ 


Nor has the argument any force that the deed 1s not a wakf-alal-aulad but a wakf under the maiB 
definition of section 3 (1) of the Wakfs Act on the ground that the deed does not really confer any bene- 
fit on M o1 his descendants or M'^s sister or her descendants but that they are only meant to be mutavalss 
for the performance of the religious and charitable acts mentioned zn. thedeed If the intention was 
that the persons named were merely to receive the mcome and spend it wholly on the religious and 
charitable acts, the words “‘ enjoy the income ” which occurs in more than one place in the deed would 
have been omitted altogether The prohibition against alienation docs not in any way invalidate 
the intention to benefit M and his descendants or M's sister and her descendants That 1s a necessary 
feature ın a wakf-alal-aulad because there must be a transfer of ownership of the corpus to God and there 
could be no question of alienation of the corpus 


Nor can the deed be considered to be a wakf on the giound that the predominant mtention of the 
wakif was to dedicate the properties only for religious or charitable purposes 


The Wakfs Act (XXTX 1954) itself does not contain any definition of wak/f-alal-aulad but whatever 
other tests may be suitable ın any given case, it is not 1mpermissible to assume that if a wakf will be a 
wakf-alal-aulad valid under section 3 of the Mussalman Wakf Validating Act VI of 1913, it will be a 
zbakf-alal-aulad even for the purpose of Wakfs Act 


In the present case there can be no doubt that the deed under consideration 1s a wakf-alal-aulad 
valid under section 3 of the Mussalman Wakf Validating Act and ifso it would be a wakf-aulal-aulad 
for the purposes of Wakfs Act also 


The argument that section 3 of the Mussalman Wakf Validating Act 1s mtended to apply only 
to a case where the provision for the mamtenance and support of the family, children or descendants is 
of the entire mcome and that therefore inasmuch asın the instant case. there ıs a concurrent gift for the 
benefit of both the family of the wakif as well as for religious and charitable objects it would not be a 
twakf-alal-aulad within the meaning of section 3 of Act VI of 1913, would be unsound 


While the section undoubtedly applies to cases where the whole of the income for the time being 
1s intended for the maintenance and support of the family, children or descendants, with an ultimate 
express or umplied reservation for the poor or other religious or charitable purposes, the section will also. 
apply to a case where only part of the income for the time being is given for the benefit of the family, 
children or descendants and there is an immediate gift of the other part for religious or charitable pur- 
poses Where there is a concurrent and immediate gift for permanent charitable objects in a wakf 
created in favour of one’s own family children or descendants it would warrant the implication of 
an ultrmate trust for those objects on the failure of the family or descendants 


The words “ wholly or partially ” in section 3 of the Mussalman Wakf Validating Act have re- 
ference to the income of the wakf property and not to the maintenance and support of the vvakıf and 
others 


Syed Admadv fulaina Bwi, (1916) 2MLJ 335:1L R 1947 Mad 480, Mahkboob Band: v Mahboob 
Hussain Khan, ATR 1937 Oudh 454 and Mohammad Sabir Ah v Tahir Ah, AIR 1957 All. 94 
ILR (1954) 2 All 556, relied on 4h Bakhktyar v Khondkar Altaf Hossain, IL R 60 Cal 790: 
AIR 1933 Cal 581 and Tyebhoy v Collector of Ahmedabad, A IR. 1944 Bom gi, dissented from. 

, sawed Shabbir Hussain v Shek Ashiq Hussain, IL R 4 Luck. 429, distinguished - 


The term “ family ” m section 3 (s) of the Mussalman Wakf Validating Act indicates persons des- 
cended from one common progenitor and having a common lineage In the instant case M and the 
settlor can trace their descent from one common progenitor Similarly M's descendants and the settlor 
can trace their descent from one common progenitor So too M’s sister and her descendants and the 
settlor can trace their descent through one common progenitor. Hence M and his descendants as 
also M's sister and her descendants will belong to the settlor’s “family ” within the meaning of section. 
3 (a) of Act VI of 1913 and therefore the deed m the present case cannot be said to be an invalid wakf- 
alal-aulad under Act VI of 1913 on the ground that they do not belong to the members of the settlor's. 
family. 


Quaere Whether the term wakf-alal-aulad used 1n section 3 (1) (11) of the Wakfs Act must be con- 
fined to a wakf validated under section 3 of the Mussalman Wakf Validating Act or will take in some 
other kinds of wakf-alal-aulad also ? 


Where a suit 15 filed for a declaration that a deed notified as wakf by the Wakf Board is not a wakf 
at all—(the Wakf Board contending that it ts a wakf m its entirety)—and the Court finds that the deed 
1s really a wakf-alal-aulad, it will be the duty of the Court to declare the true position and determine, in 
the suit itself, the extent to which the properties may be said to have been dedicated for the religious 
and charitable purposes mentioned It cannot be said that such a determination would be foreign 
to the scope of the suit S 


Appeals against the Decree of the Court of the Second Additional Subordinate 
Judge, Vellore, ın Appeal Suit Nos. 437 and 436 of 1961, respectively preferred 


a 
— 
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against the Decree of the Court of the Additional District. Munsif of Vellore in 
Original Suit No. 308 of 1960 and 1n Original Suit No. 716 of 1960 respectively 


R. Gopalaswam Iyenga, N Sivamam and M. V. Krishnan, for Appellant 


M. M. Ismail and M. A Sathar Sayeed, for Respondent 
The Court delivered the following 


Jupement.—These Second Appeals have been filed by the pla:ntiff in two suits 
O S. No. 308 of 1960 and OS No 716 of 1960, which were tried together by the 
learned District Munsif of Vellore. The suit, O.S. No. 716 of 1960 concerns a 
wakf deed dated 7th October, 1940 (Exhibit A-32) executed by one Rukhia Bi 
Sahiba, and the suit, OS No 308 of 1960 concerns another wakf deed (Exhibit 
A-22) dated 4th August, 1941, executed by her. The Wakf Board constituted under 
the Wakfs Act (XXIX of 1954), notified them as wakfs under the Act. The 
plaintiff brought the suits fo. a declarat on that the Ppropertics mentioned in the 
deeds are not wakf properties and not hable to be notified under the Act His 
contention was that Rukhia Bi did not really intend these documens to come into 
force and that they were not also valid as wakfs. The learned District Munsif held 
against him on both these points and dismissed the suits. The appeal preferred by 
the plaintiff to the learned Subordinate Judge also failed. Hence this further appeal, 


Before proceeding further 1t would be convenient to give a free translation of 

the two deeds, ın so far as they are" material. 
Exhibit-A 32, dated 7th October, 1940 

“ I executed a wakf deed on 5th May, 1938, but I am not satisfied withit Hence I am cancelling 
that, and executing this wakf deed — That is to say, I myself shall enjoy the income of the under- 
mentioned properties valued at Rs 2,000 for my hfetime and after my lifetime Mohamed Mahin 
Sahib (plamtiff), that 1s the son of my elder brother Abdul Rahim Sahib, shall conduct the following 
charities and other arrangements from out of the income of the said properties After him his descen- 
dants shall hereditarily conduct the above affairs In case he has no descendants, his elder sister 
Abibunniss's descendants shall manage If the above two have no heirs, Mahboob Begum Sahiba and. 
Asia Begum Sahiba and their descendants shall manage “That is to say, they shall take possession 
of the under-mentioned properties and out of the income therefrom shall do the charities and other 
affairs None of the above persons shall be entitled to sell or alienate the above properties The 
buildings mentioned below shall be rented out and out of the income, the residue, after payment of 
Union taxes and repairs, shall be utilised for the following charities - 


(1) Lighting of the mosque in Kaveripakkam, Kondapuram Road, as I have been hitherto. 
doing and payment of not more than Rs 10 per month for the Pesh Imam of the mosque and 
reading of Koran ; 


(2) Performance of Gurubah with sacrifice of one goat in the month of Bakrid every yeai ın 
the name of myself and my husband 


(3) Payment of Rs ro per month for each of two persons, 
annually for their clothing , 


(4) H there is any residue left out of the income, the poor have to be fed once every year 


I have only a right to enjoy the income of the following properties during my lifetime " 
I will not be entitled to alienate them ” 


Exhibit A-22, dated 4th August, 1941 
Deep or Wakr 


Dadamian and his wife, and Rs 25 


otherwise 


* I shall be entitled to enjoy the income of the following properties valued at Rs 2,000 a 
my lifetime, Mohamed Mahın Sahib (plaintiff), son of my elder brother, Abdul Rahim Sahib .... 
ceive and enjoy the income from the bclow-mentioned properües and shall do the charities as specified 
below. After his lifetime his descendants shall enjoy the income from the properties and conduct the 
undermentioned charities If he has no issues, his elder sister Habibunnisa Sahiba or her descendants 
shall receive and enjoy the income from the undermentioned properties and out of the income do the 
undermentioned charities, that 1s to say, in accordance with the family custom, dartsia and Jathia 
(annual ceremony) of my father Abdul Khader Sahib, and also feed a traveller every day — The 
persons mentioned by me and their descendants shall conduct the charities from out of the income ; 
otherwise they will not be entitled to alienate the properties ” id 


Rukhia Bi died on 27th April, 1952 Dadamian Sahib and his will, mentioned 
in clause (3) of Exhibit A-32, died even in I045. As stated abovf, the plaintiff 1s the 
brother's son of Rukhia B1 The Wakf Board issued notices 


(Exhibits A-5 and 
A-6) dated gth February, 1959 to the plaintiff treating him as the Mutawalli 1n 


respect of the two wakfs. They called Exhibit A-g2 as Rukhia Bi Wakf, and 
Exhibit A-22 as wakf alal-aulad. 
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At this stage it is necessary to refer to the definition of “ vvakf”” contained in 
section 3 (1) of the Act as 1t stood before the Act was amended by Act XXXIV 
of 1964. 

"Section 3 (1)—” Wakf " means the permanent dedication by a person professing Islam of any 

movable or 1mmovable property for any purpose recognised by the Muslim law as pious, religious or 
charitable and, ıncludes— 

(1) a wakf by user , 

(n) Mashrut-ul-khidmat , and 

11) a wak*alal- t 

nised by sı 7ÜÜ7?7? EE 75: 2... PEO eee 
and wakif means any person making such dedication 2 

As a result of Act XXXIV of 1964, sub-clause (11) above was replaced by the 

following 

* (ıı) grants (including mashrut-ul-khidmat) for any purpose recognised by the Muslim law 
as pious, religious oi charitable ” 
But that does not make any difference so far as the present case 15 concerned The 
term wakf-alal-aulad has not been defined in the Act. But Sri M M. Ismail, 
learned Counsel appeaiing for the Wakf Board, stated that the literal meaning of 
aulad is one’s own descendants, and the meaning of alal 1s “ on ” and that meaning 
of wakf-alal-aulad 1s wakf foi descendants Actually the term has a wider import 


Now, I find from the plaint, that so far as.the first deed, Exhibit A-32 1s con- 
cerned, the only contention in the plaint was that ıt was not a valid vvakf, So fa: 
as the second wakf deed, Exhibit A-22, 1s concerned, the two contentions were (1) 
that Rukhia Bi never intended to create a wakf, and (11) that it was not a valid 
wakf. The resulting contention 1n respect of both the wakfs was that the properties 
remained as Rukhiabi’s own absolute properties and that the plaintiff inherited 
them as her sole surviving heir. The learned District Munsif found that Exhibit A-32 
was valid asa wakf. Regarding Exhibit A-22 he rejected the contention of the 
plaintiff that 1t was not acted upon. He also held that it was valid. Before the 
learend Subordinate Judge the contention that Exhibit A-22 was not acted upon does 
not appear to have been urged, and the only contention urged was that Exhibits 


A-32 and A-22 wee not valid as wakís. 


It is easy to dispose of the appeal, S A. No 510 of 1963, relating to the earlier 
wakf, Exhibit A-32 (O 5. No 716 of 1960 on the file of the District Munsif, and A.S. 
No. 436 of 1961 on the file of the Subordınate Tudge, Vellore) As already stated 
Dadamıan Sahib and his wife died in 1945 itself. The remaining objects mentioned 
in the deed are recognised by the Muslim [aw as pious, religious or charitable ‘There 
is a permanent dedication by Rukhia Bi of the properties for those purposes, and 
hence the deed 1s clearly a wakf deed, under the main definition in the Act, (Unless 
otherwise mentioned, the reference 1s only to Act XXIX of 1954) Sri Gopalaswam1 
Iyengar, learned Counsel for the appellant was unable to advance really any useful 
arguments regarding Exhibit A-32. The decision of the Courts below dismissing the 
suit 1s clearly correct, and the appeal has got to be dismissed with costs, and 1t is 


hereby so dismissed with costs. 


S A No 509 of 1963 The mam contention of Sri R Gopalaswama1 Iyengar, 
learned Counsel for the appellant 1s that, Exhibit A-22 1s not a valid wakf because, 
according to him, there 15 no dedication of the properties to God whichis the essence of 
a wakf, and that the direction to conduct the charities would only amount to a charge 
on the properties He says that there could be two types of deeds (a) giving a 
specific portion of the income to the relatives and the residue for charities and (5) 
giving a specific portion for charities and the residue to the 1elatives. He says 
that the first would be a wakf under section 3 of the Act, but not the second, because 
in the second the property itself 1s given only to the relatives with a charge for the 
charities, and therffore the transfer of ownership to God which 1s the essence of a 
wakf will be wanting. He urges that the expenses for the perfomance of the annual 
barışsa and fata ceremony of the father, and the feeding of a traveller every day 
could be easily ascértained and would constitute only a specified amount for the 
time being that consequently the amount to be spent for rehgious and charitable 
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objects was specified and the residue to be taken by the plaintiff or the other benefi- 
ciaries was indefinite, and therefore there was no wakf at all and there was only a 
gift of the properties to the plaintiff and the other persons with a charge for the reli- 
gious and charitable objects. He refers to some of the decided cases on the point 
viz., Sonatun Bysack v. Sreemutty Juggutsoondree Dossee1, Har Narayan v Surya Kunwari?; 
Thiruvengadamudayanaya v Narasimhaswamaiya*, Adaikappa Chettiar v  Chandra- 
sekhara Thevar^, and pages 157 to 164 of Mukerjee's Hindu Law~of Religious and 
Charitable Trusts, Second Edition. He relies, in particular, on the decision in 
Harnareyan v Surja Kunwari?, dealing with a Hindu will Their Lordships of the 
Piurvy Council observed : 

“€ "The question whether the 1dol itself shall be considered the true beneficiary, subject to a charge, 
in favour of the heirs or specified relatives of the testator for their upkeep, or that, on the other hand, 
these heirs shall be considered the true beneficiaries of the property, subject to a charge for the upkeep 


worship and expenses of the 1dol, 1s a question which can only be settled bv a conspectus of the entire 
provisions of the will” 


Mr. Gopalaswami Iyengar strongly relies upon the decision of the Privy Council 
in Adaikappa Cheitiar v Chandrasekhara Theoar4 There the question arose under the 
Agriculturists Relief Act (Madras Act IV of 1938) Thisin turn depended upon 
the question whether the plaintiff had a beneficial interest in certam villages 
o) whether those villages were wholly dedicated to charities (vide page 515). That 
in turn depended upon the construction of a certain compromise Clause (6) of 
the compromise provided that the plaintiff shall, fo: the performance of tree feeding 
etc , in the chatram which she was running at Ramnad, for ever enjoy the villages. 
Their Lordships of the Privy Council, differing from the High Court, held that 
the four villages were to belong to the plaintiff, but charged with the obhgation of 
maintaining the charity which she had theretofore carried on They observed: 


“The words do not appear apt to ımpose a duty upon the plamhff of devoting to charity the 
whole of the income of the villages however much it might exceed the requirements of the charity in 
fact mamtamed by her. There 1s, no doubt, force in the observation made by the High Court, that, 
1f a donor was making a gift of property burdened with the performance of a charity, one would expect 
to find that the charity was to be conducted according to a fixed “ dittam ” or standard of expenses, 
after meeting which the surplus income was to be enjoyed by the donee — But 1t appears to be a suffi- 
cient answer to this pomt that the nature of the charity itself supplied a sufficient standard I The main- 
tenance of a choultry for the feeding of travelling pilgrims would normally require a sum which varied 
from time to time and could not easily be defined in the terms of so many rupees a year no more. and 
no less It appears to their Lordships in accordance both with the probabilities of the case and with 
the language of the document to conclude that, an estimate bemg made of the probable expenses of the 
charity and of the income of the villages, an appropriation was upon the division of the zamındarı made 
to the plaintiff which would enable her to carry on the charity but would leave her free to retain for her 
own use any surplus after that purpose had been satisfied The alternative view 1s one that would 
involve a cypres application of the surplus to some other charitable purpose 1n the event of the income 
exceeding the needs of the particular charity In the circumstances of the case, there seems to be 
little yustification for ascribing to the parties a general charitable mtention which alone would justify 
such an application ” 


Mr. Gopalasvvamı Iyengar urges, on the above authority, that in this case 


also the expenses of the annual ceremony of the father of Rukhia Bi, and the 
expenses of feeding a traveller every day could be ascertained and would merely 
constitute a charge 


While the submission of Sri M. M. Ismail, Jearned Counsel appearing for the 
Wakf Board, is that such an argument was not open atall to the appellant on the 
pleadings in the plant and that no such specific case was put forward there, ıt must 
be noticed that the plaint says that the deed was not valid as a wakf and from that 
point of view 1t 1s open to Sri Gopalaswami Iyengar to contend that, as a matter of 
construction, there is no transfer of ownership to God and that only a charge was 
created for the charities But, on the merits, I am unable to accept the contention 
of Sri Gopalaswami Iyengar. In the first place, the deed 1s styled as a wakf deed 
and the term must be known to every Muslim It definitely implies a transfer of 
ownership to God. Secondly, there 1s no transfer of ownership of the properties 
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to the plaintiff. He is only given a right to enjoy the income subject to the perfor- 
mance of the charities. Further, there 1s also a prohibition against any alienation 
which 1s consistent with a wakf and 1s inconsistent with a transfer of ownership to 
the plaintiff The deed would really appear to be a wakf-alal-aulad within the 
meaning of Act XXIX of 1954. 


Sri Ismail has, however, put forward some arguments that 1t will not be a wakf- 
alal-aulad, but will be a wakf under the main definition in Act XXIX of 1954 
It will be necessary to consider that submission 1n some detail later But, before 
doing so, I shall refer to a few further submissions made by Sri Gopalaswami lyengar . 


Sri Gopalasvvamı Iyengar concedes that the performance of the annual barista 
and fathıa for the father 1s a valid object of a wakf. (Vide the decision in Abdul 
Sattar Ismail v. Abdul Hamid Sait’, following Ramanathan Chettiar v Veda Levvat Mara- 
kayar?, and Kunhankutty v. Ahmad Musahar? He also concedes that feeding of a 
traveller every day 1s a charitable purpose But he contends that the provision 
in the deed 1n favour of the plaintiff and his descendants and, failing that, the plain- 
tiff’s sister and her descendants, will not be a purpose recognised by the Muslim 
Jaw as pious, religious or chat itable. In this connection, he refers to the Mussalman 
Wakf Validating Act, VI of ıgış It 1$ well known that that Act was passed in 
order to validate certain wakfs which, according to the decisions of the Privy 
Council, in particular the decision in Abdul Fata Mahomed Ishak v. Russomoy Dhur 
Chowdhry*, would be invalid According to the Privy Council decision, a deed 
tying up property for the benefit of relatives of the settlor with on]y an 1llusory or 
remote provision for charity, was not a valid wakf Since this decision was contrary 
to the ideas of Mussalmans on the point, the Mussalman Wakf Validating Act, 
VI of 1913, was passed It 1s necessary to refer to some portions of the Act for eluci- 
dating the argument of Sri Gopalaswami Iyengar : 


Section 2 (1) “ VVakf”” means the permanent dedication by a person professing the Mussalman 
faith of any property for any purpose recognised by the Mussalman law as religious, pious or charitable 


_ Section 3 1t shall be lawful for any person professing the Mussalman faith to create a wakf which 
in all other respects 1s 1n accordance with the provisions of Mussalman law for the following among 
other purposes — 


‘a) for the maintenance and support wholly or partially of his family, children or descendants, 


(b) where the person creating a wakf 1s a Hanafi Mussalman, also for his own maintenance and 


support .c hus lifetime or for the payment of his debts out of the rents and profits of the property 
dedicated : 


Provided that the ultimate benefit 1s in such cases expressly or impliedly reserved for the poor or for 


any other purpose recognised by the Mussalman law as a religious, pious or charitable purpose ofa 
permanent character. 


Section 4, —No such wakf shall be deemed to be invalid merely because the benefit reserved therem 
for the poor or other religious, pious or charitable purpose of a permanent nature Is postponed until after 
the extinction of the family, children or descendants of the person creating the wakf "' 

Sri Gopalasvvamı lyengar recognised that Exhibit A-22 might be a lawful wakf 
under the provisions of section 3 (a) of the Act VI of 1913 1n so far as 1t provided for 
the maintenance and support partially of the family of Rukhia Bi, but his argument 
was that even so 1t would not follow that the maintenance and support of the family, 
children or descendants of thesettlor would be a purpose recognised by the Mussalman 
law as religious, plous or charitable Insupport of this argument he pointed out 
that section 9 1tself showed that, but for that section, provision for the maintenance 
and support of the family, children or descendants would not be a purpose recognis- 
ed by the Mussalman law as religious, pious or charitable and that was why it 
enacted that 1n all other respects the deed must be in accordance with the provisions 
of Mussalman law and that the ultimate benefit in such cases must be expressly 
or impliedly reserved for the poor or for any other purpose recognised by the 
Mussalman law as a religious, pious or charitable purpose of a permanent character. 
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He urged that it was 1eally unnecessary to elaborate that point furthe: because 
of two pronouncements of the Supreme Court to that effect, namely, Mohammad 
Ismail v. Sabir Ali!, and Fazlul Rabbi Pradhan v. State of West Bengal? In Mohammad 
Ismail v. Sabir Alit, the question was whether a wakf-alal-aulad validated by virtue 
of section 3 of Act VI of 1913 could be considered to be a transfer for religious and 
charitable purposes within the meaning of section 18 of the Oudh Estates Act, I 
of 1869 Then Loidships observed, that, even though 1t might be valid as a wakf 
under section 3 of Act VI of 1913, the provision for family, children or descendants 
would not be a religious or charitable purpose, as the term 1s normally understood. 
They observed 


** This is made clear by the proviso to section 3 which provides that the ultimate benefit in such a 
case must be for religious or charitable purpose The proviso would have been unnecessary if the pur- 
pose of a wakf-alal-aulad was recogmsed as religious or charitable by thislaw The same in our opi- 
nion will follow from the provision in section 4 ” 


Similarly, in Fazlul Rabbi Pradhan v. State of West Bengal?, their Loidships point- 
ed out that a private gift to one's own self or kith and kin might be a valid wakf under 
Act VI of 1913, but it would not be exclusively for a purpose which was religious 
or charitable so as to be exempt from the operation of the West Bengal Estates 
Acquisition Act (I of 1954). 


But all this argument of Sr: Gopalaswami Iyengar would only lead up to this 
point, namely, that Exhibit A-22, in so far as 1t makes provision for the relatives of 
the settlor, will not be wakf under the main definition in Act X XIX of 1954. But 
these submıssıonsdo not touch the point that the deed may yet be, as indeed ıt seems 
to me it 1s, a wakf-alal-aulad, and would therefore be a wakf under Act XXIX of 
1954 to the extent to which the property 1s dedicated for the two purposes (annual 
ceremony of the father of the wakif and feeding of a traveller every day), which 
are recognised by the Mussalman law as pious, religious or charitable. 





It therefore only remains to deal with the contention of Sri M.M. Ismail that 
Exhibit A-22 is not a wakf-alal-aulad at all under the definition of “ wakf” in 
Act X XIX of 1954, but s a wakf under the main definition. His primary argument is 
that Exhibit A-22 does not really confer any benefit on the plaintiff or his descendants 
or the plaintiff's sister or her descendants, that they are only meant to be mutavallis 
for the performance of the 1eligious and charitable acts mentioned in the deed, and 
that the entire income was to be utilised only for those purposes. His secondary 
contention 1s that, even assuming for the sake of argument that Exhibit A-22 intended 
some benefit for the plaintiff and his decendants or the plaintiff's sister and her des- 
cendants, the deed would still fall under the main definition of wakf, and would 
not be a wakf-alal-aulad. The point of the learned Counsel is that the test for 
determining whether a deed is a wakf under the main definition, or a wakf-alal- 
aulad under clause (ui) of section 3 (1) 1s what was the predominant intention of 
the settlor, 1f the predominat intention was to dedicate the properties for purposes 
recognised by Mussalman law as pious, 1eligious or charitable, it would be a wakf 
under ithe main definition, even though incidentally some benefit was intended for 
the relatives of the settlor as well Simularly, if the predominant intention was to 
benefit the relatives of the settlor, and incidentally to give some thing for purposes 
recognised by Mussalman law as pious, religious or charitable, it will be a wakf- 
alal-aulad for the purposes of the Act. On these premises he urges that Exhibit A-22 
had the predominant intention of dedicating the properties for purposes recognised 
by the Mussalman law as 1ehgious or charitable and would therefore be a wakf 
within the main definition. In support of this contention he relies, in particular, 
on the decision of a Bench of this Court in Ibrahim Sahib’s Trust v. State Wakf Board3. 
In that case ıt was found that the unmistakable intention of the testator was 
to dedicate the property absolutely for wakf. But there was a provision for payment 
of a small amount of paddy and cash to two 1elatives of the testator for their lifetime 
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The Wakf Board notified the endowment as a wakf under the Act That was. 
challenged by a suit in the District Court and 1n further appeal to this Court. It 
was held that the document taken as a whole substantially dedicated the properties 
to charities with a charge 1n favour of the two relatives of a small extent of the income 
fo. the duration of their lives, and that consequently the deed would fall under the 
main definition of wakf amenable to the jurisdiction of the Wakf Board, but that 
the Board was under a duty to make the payments to the specified relatives. On 
behalf of the appellant trustee 1t was urged that before the notification could be 
declared as valid, there should be an allocation of the income between the charitable 
and secular purposes, and that the notification should relate only to the former. 
This contention proceeded on the footing that the deed was a wakf-alal-aulad within 
the meaning of the Act This contention was repelled on the ground that the 
dedication in question was an absolute wakf and that the donees had only a charge 
on the properties. It was further observed 


** Further there 1s no specific provision in the Wakf Act fox. conferring any authority on the Wakf 
Board to allocate the income between the charitable and secular objects, where the deed of foundation 
partakes of both the characters In such a case the proper course will be to frame a scheme regulating 
the expenses between the diverse objects of the wakf We are therefore unable to accept the conten- 
tion of the appellant that before a notification can be made under section 5 (2) of the Act, there should 
be an allocation of the income from the wakf properties between the charitable and secular objects "' 


Founding on these observations, the learned Counsel urges that, if the Court 
accepts his contention that Exhibit A-22 1s a wakf under the main definition, the 
Board will be entitled to supervise the management of the wakf under the main 
definition, subject, however, to making provision for the relatives mentioned in 
Exhibit A-29. But if, on the other hand, the Court should find that Exhibit A-22 
is a walkf-alal-aulad, the Board could still notify it, but a scheme may have to be 
formulated regulating the expenses betwcen the charitable and the secular purposes. 
The learned Counsel submits further that the scope of the present suit would not 
call for a consideration of any such scheme or any allocation between the charitable 
and secula: purposes, because, according to the learned Counsel, the only basis of 
the plaint was that Exhrbit A-22 was not intended to come into force at all, and 
that contention having failed, there 1s nothing further left for the Court except to 
dismiss the suit 


The learned Counsel suggesied another possible criterion foi determining 
whether Exhibit A-22 would be a wakf-alal-aulad undex section 3 (1) (111) of Act 
XXIX of 1954. The submission of the learned Counsel 15 that, though Act XXIX 
of 1954. has not referred to the Mussalman Wakf Validating Act, VI of 1918, it 
may have been the intention of the Legislatme to refer to a wakf validated by that 
Act (under section 3 thereof) as a wakj-alal-aulad, when it referred to a wakf-alal- 
aulad, under section 3 (1) (ur) of Act XXIX of 1954 The fuither submission of 
Sri Ismail 1$ that, even according to this criterion, Exhibit A-22 would not be a valid 
wakf-alal-aulad. He puts this on two grounds — Firstly, he said that according 
to some decisions, Exhibit A-22 will not fall unde section 3 of Act VI of 1913 
because there 1s a concunent gift to 1eligious and charitable purposes, and that 
section 3 of Act VI of 1913 would apply only to cases where for the time being the 
whole of the income from the endowed properties 1s given for the family, children 
or descendants of the settlor According to the learned Counsel these decisions 
proceed on the footing that, since the proviso to section 3 of Act VI of 1913 speaks 
of the ultimate benefit ın such cases being expressly or impliedly reserved for the 
poor or for any other purpose recognised by the Mussalman law as a religious, pious 
or charitable purpose of a permanent character, section 3 will not apply where there 
is immediate benefit for the poor or for any other purpose recognised by the 
Mussalman law as a 1eligious, pious or charitable purpose of a permanent character. 


The second way 1n which Sri Ismail contends that Exhibit A-22 cannot clarm 
validity as wakf-ulal-aulad under section 3 of the Act VI of 1913 is that, while the 
plaintiff or the plamtıfi”s sister may answer the description of belonging to the family 
of the settlo: within the meaning of section 3 (a) of Act VI of 1913, the descendants 
of the plaintiff or the decendants of the plaintiff's sister cannot answer the descrip. 
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tion of the family of the settlo:, and, of course, they will not be the children or 
descendants of the settloı. 


The further submission. of Sri Ismailis that, on this alte:native critezion, if 
Exhibit A-22 1s not a valid wakf-alal-aulad under section 3 of Act VI of 1913, it 
will not be a valid wakf-alal-aulad under section 3 (1) (zz) of Act XXIX of 1954 
and wil be a wakf undcr the main definition undei section 3 (1) of Act XXIX of 
1954 
These are undoubtedly able arguments, but I am unable to accept them The 
primary contention of the learned Counsel that no benefit at all 1s 1ntended under 
Exhibit A-22 1s based on the submission that the only indication of a benefit to the 
relatives 1s the use of the word “ .regiLie s ers Qesr” (enjoy the income) 
that ihe mere use of that word is not sufficient and that the deed taken 
as a whole cannot be taken to confer any beneficial interest at all on the 
plaintiff or his descendants or the plaintiffs sister or her descendants. 
The learned Counsel urges that there aie no express words directly grant- 
ing an interest in favour of the plaintiff ox his descendants o: the plaintiff’s 
sister or her descendants, and he says, in contrast to this, that there 
are express woids of grant for religious and charitable puiposes, and he 
further emphasises the last sentence that the plaintiff and his descendants or the 
plaintiff's sister and he: descendants should conduct the religious and charitable 
acts only from the income, and should not alienate the corpus He submits that 
this is an indication that the entire income should be utilised by the plaintiff and 
his descendants or the plaintiff's siste and her descendants foi the rehgious and 
charitable acts 


Apart from these submissions, which aie based on the words of Exhibit A-22 
itself without reference to the surrounding circumstances under which the deed 
was executed, the learned Counsel refers* also to those surrounding circumstances 
in support of his contention He points out that according to the evidence of the 
plaintiff, the properties of Rukhia Bı ın 1930 were worth about four to five lakhs 
ofrupees, ın other wo1ds, she was a very rich woman, and the properties settled under 
Exhibit A-22 have been valued only at Rs. 2,000 and the construction which would 
be more in keeping with her status and which would take account of the smallness 
of the proper ties settled under Exhibit A-22 in relation to the vastness of the properties 
would be a construction that she intended the entire income from the properties 
settled under Exhibit A-22 to be utilised for the performance of the religious and 
charitable acts mentioned in 1t, and did not intend any portion thereof to be taken 
by the plaintiff and his descendants or the plaintiff's sister and her descendants, 
and that those persons have been refeired to merely as persons who should receive 
the income and conduct the charities without appropriating any portion thereof 
for themselves 

These submissions, however, fail to give effcet to the use of the word “ 9p 
Le 5.6 G sir ssr” (enjoy the income) in more than one place of the deed If the 
intention was that the persons named were merely to receive the income and spend 
it wholly on the 1eligious and charitable acts, the word “ayia? 5 s G) ar cər” 
(enjoy the income) would have been omitted altogether In this respect, wé haven 
the key in the earlier deed Exhibit A-32 of the settler herself for the interpretation 
of the later deed, Exhibit A-22 In the earlier deed, the term “ sanju? & ah 
Gl esr esr” (enjoy the income) 1s entitrely absent in relation to the plaintiff or his 
descendants o1 the othe: persons named, ın the event of their failure It may be 
noted that Exhibit A-32 says that the settlor herself had the right to enjoy the 
income from the properties during her hfetime Büt such a word (enjoyment) is 
not used in respect of the plaintiff and his descendants or the other persons Thus 
Exhibit A-32 clearly shows that the plaintiff and his descendants or the other persons 
were to have no beneficial interestin the income from the properties settled there- 
under Exhibit A-22, written just within a year of Exhibit A-32, 1s 1n sharp con- 
Gast to Exhibit A-32 in this respect, because Exhibit A-22 has used the term 
" HBL 5 giá G Hr er 3” (enjoy the income) in more than one place. The 
prohibition against alienation does not in any way invalidate the intention to 
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benefit the plaintiff and his descendants or the plaintiff's sister and her descen- 
dants. "That 1s a necessary feature in a wakf-alal-aulad, because there must be a 


transfer of owneiship of the corpus to God and. theie could be no question of the 
alienation of the corpus. 


We must therefore proceed on the footing that Exhibit A-22 1s a settlement 
both for the benefit of the persons named therein and the religious and charitable 
acts mentioned therein. If so, it seems to me that it wil] plainly be a wakf-alal- 
aulad within the meaning of section 3 (1) (ız) of Act XXIX of 1954, and it will be 
a wakf for the purpose of the control of the Wakf Board to the extent to which the 
properties have been dedicated for the ieligious and charitable acts It will be 
for the Court to determine that extent It seems to me that this isa simple way of 
applying the Act in relation to a document like Exhibit A-22. The Act itself does 
not contain any definition of wakf-alal-aulad, but whatever other tests may be 
suitable in any given case, it is not impermissible to assume that, 1f a wakf will be a 
wakf-alal-aulad valid under section 3 of the Mussalman Wakf Validating Act, 
VI of 1915, it will be a wakf-alal-aulad even for purposes of Act XXIX of 1954 
It has been noticed that Sri M. M, Ismail himself has suggested this criterion. So 
far as Exhibit A-22 15 concerned, 1 have no doubt that it 1s a wakf-alal-aulad valid 
under section 3 of Act VI of rgr3— The relevant portions of sections 3 and 4 of that 
“Act have already been quoted. : 


Now, there ıs no difficulty so far as the provision during the life time of the 
settlor is concerned It 1s valid under section 3 (2) of Act VI of rg1g3. As for 
the provision ın favour of the plaintiff and his descendants or the plaintiff’s sister 
and her descendants 1t will be valid under section 3 (a) of Act VI of 1913, because 
the relevant poition of that clause is “ for the maintenance and support wholly or 
partially of his family, children or descendants? The provision in Exhibit A-22 
will be one for the maintenance and support partially of the settlor’s family. Further, 
the proviso to section 3 1s also satisfied So far as the portion to be spent for the 
religious and charitable acts 1s concerned, there is an immediate benefit, and so far 
as there is provision for the plaintiff and his descendants or for the plaintiff’s sister 
and her descendants, 1t can be held, as a matter of construction of Exhibit A-22, 
that the ultimate benefit even in respect of that part has been impliedly reserved 
for the religious and charitable acts mentioned in the deed We cannot assume 
that there will be a perpetual line of the descendants of the plaintiff or the des- 
cendants of the plaintiffs sister. Indeed, we can proceed on tho footing that the 
line of descendants may come to an end ultimately, 1n any case, section 4 of Act 
VI of 1913 can validate it The matter is really concluded by the decision of a 
Bench of this Court in Syed Ahmad v Fulana Bayıl, 


In that case the income of the properties settled under the wakf deed was about 
Rs. 1,500 and the provision for charities cost only Rs. 160 per annum and the 
remainder was intended for the maintenance of the wakif’s family and descendants. 
It was held that it was a valid wakf under section 3 of Act VI of 1913. So far as 
some of the items of properties (the shop 1n 1tem 2 in Schedule A and the lands in 
Schedule E) were concerned, the deed provided that the wife of the walaf should 
enjoy them during her life time and thereafter the properties should he added to 
the charity referred to in Schedule D But in respect of the other properties, from 
out of which benefit was given to the children and the descendants of the wakif, 
there was no express reservation of the ultimate benefit on. failure of the children 
and descendants The question was whether such a reservation could be implied 
from the terms of the instrument read 1n the light of the surrounding circumstances 
The learned Judges held that the use of the term “ wakf ” by itself might be taken 
to imply an ultimate dedication for the poor or for other unfailing charitable object, 
and further, where there was a concurrent and immediate gift for permanent chan- 
table objects in a wakf created 1n favour of one's own children and descendants, ıt 
would warrant the implication of an ultimate, trust, for those objects on the failure 
ofthe descendants (Vide pages 496 and 497 of the report) The learned Judges 
———.“————””. 
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quoted with appioval the following observations of Sularman, C J delivering the 
judgment sof the Court, in Mt Rugia Begum v Sura; Mal! 

“ Where the walif has indicated his intention that his object is to benefit his family, and also 1eli- 

g10us, pious or charitable purposes, it can be 1mplied that there is an ultimate 1eservation for such pur- 
poses, particularly so when he has provided that a part of the income should be applied to such purposes 
during his own lifetime — If one object, namely, the maintenance of his descendants, fails, there is no 
reason why the othe: object should also fail and no reason whatsoever why the whole income should 
not be devoted to the remaining object as indicated ” 
Syed Ahmed”s case*, was followed ın Thanga Mayıl Ammal v Fathma’, where the 
income of the properties was Rs 150 per annum and the amount to be spent on 
religious objects was only about Rs 5 and the rest was to be taken by the trustees 
after the wakifs life time, namely, his daughters, and his descendants. 


Sir M. M. Ismail, however, has put forward two lines of argument to support 
the contention that Exhibit A-22 will not be valid under section 3 of Act VI of 1913. 
The first line of argument 1s that, according to some decisions, the existence of the 
proviso to section 3 of Act VI of 1913, would indicate that the section was intended 
to apply only to a case where the provisions for the maintenance and support of 
the family, children and descendants 1s of the entire income According to these 
decisions, where there 1s a concurrent gift for the benefit of individuals and for 
religious and charitable objects it could not be said that the benefit for the poor 
or religious or charitable purposes 1s ultimate within the meaning of the proviso. 
This reasoning 1s, however, incorrect While the section undoubtedly applies to 
cases where the whole of the income for the time being is intended for the maintenance 
and support of the family, children or descendants, with an ultimate express or 
implied reservation for the poor or other religious or charitable purposes, the section 
will also apply to a case where only part of the income for the time being is given 
for the benefit of the family, children or descendants, and there is an immediate 
gift of the other part for religious or charitable purposes. We have seen that, 
according to the decision ın Syed Ahmad v Julaina Biwi?, an ultimate benefit for 
religious or charitable purposes can be implied in respect of a part of the income 
which is for the time being intended for the maintenance and support of the family, 
children or descendants. The words ‘for the maintenance and support wholly 
or partially of the family, children or descendents’ 1n section 3 of Act VI of 1913 
are apt to cover both a case where the entire income for the time being is intended 
for the maintenance and support of the family, children or descendants, and also 
a case where only part of the income for the time being is intended for the family 
children or descendants, the other part being intended immediately for the benefit 
of religious and charitable purposes The first kind of cases will be covered by 
the word * wholly ? 1n section 3 (a) and the second kind of cases will be covered by 
the word ' partially. That seems to be the only reasonable and sensible way of 
interpreting the Act If, even 1n a case where the entire income for the time being 
is given for the maintenance and support of the family, children or descendants, 
the deed of wakf will be valid under section 3 on the ground that an ultimate benefit 
for the poor or for other religious or charitable purposes can be implied, that is 
all the more reason why 1t should be held that section 3 intended to validate also a 
wakf deed where only part of the income for the time being 1s given for the main- 
tenance and support of the family, children or descendants, the other part being 
given immediately for religious or charitable objects. There can be no reason, 
on the principle of the matter, as to why the Act, which is assumed to validate the 
first kind of wakf, should be held not to validate the ‘second kind of wakf. The 
principle of the matter demands just the opposite conclusion. 


The above views necessarily follow from the Bench decision in Syed Ahmad v. 
Jjulana Bin? There is also a direct decision of a Bench of the Oudh Chief Court 
in Mahboob Bandi v. Mahboob Hussain Khan*. The question for decision in that case 
was whether a particular wakf, which partly provided for the maintenance and 
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support of the wakif’s wife, children and descendants, and partly for religious and. 
charitable objects, was excluded from the operation of the Mussalman Wakf Act 
XLII of 1923, on the ground that the wakf fell under section 3 of the Mussalman. 
VVakf Vaidatng Act (VI of 1913) Act XLII of 1923 applied to a wakf as 
defined theicin, and the definition was this . 

“ «Wakf? means the pexmanent dedication by a person professing the Mussalman faith of any pro- 
perty for any purpose recognised by the Mussalman law as religious, pious or charitable, but does not 
include any wakf, such as is described in section 3 of the Mussalman Wakf Validating Act, 1913, under 


which any benefit 1s for the time being claimable for himself by the person by whom the wakf was crea-- 
ted or by any of his family or descendants ” 


Under section 3 (1) of Act XLII of 1923 the mutawalli of a wakf governed by the 
Act was required to furnish a statement to the Court containing the prescribed 
particulars 1n respect of the wakf property within six months from the commence- 
ment of the Act Sub-section (3) of section 3 is important, and it says 


€ Where 


(a) a wakf 1s created afte: the commencement of this Act, or (5) in the case of a wakf such as 1s 
described in section 3 of the Wakf Validating Act, 1913, the person creating the wakf or any member 
of his family or any of his descendants 1s at the commencement of this Act alive and entitled to any 
benefit thereunder, 


the statement referred to ın sub-section (1) shall be furnished, in the case referred to 1n clause (a) 
within six months of the date on which the wakf is created or, 1f 1t has been created by a written docu- 
ment, of the date on which such document 1s executed, or, in the case referred to in clause (5), within 
sıx months of the date of the death of the person entitled to such benefit as aforesaid, or of the last sur- 
vivor of any such persons, as the case may be ” 


It will be seen from this that 1n the case of a wakf described in section 3 of the 
Mussalman Wakf Validating Act VI of 1913, wheie the benefit 15, for the time being, 
claimable by the wakif or by any of his family o1 descendants, the statement under 
Act XLII of 1293 1s not required to be furnished within six months of the commence- 
ment of the Act, but only within six months of the death of the person entitled to 
the benefit or the last survivor of any such persons The reasons presumably 
why the obligation of the mutawal: to furnish a statement 1s postponed in the case 
of a wakf described 1n section 3 of Act VI of 1913 scem to be two-fold, (1) where the 
beneficiary 1s the family or descendants, the Legislature did not want to interfere 
in that private wakf, and (4) the members of the family or descendants benefited 
by the wakf could be expected to have sufficient control over the mutawalh and 
would not require protection from the Legislature under Act XLII of 1923. Act 
XLII of 1923 1s, however, intended. to apply 1n respect of other wakfs, even though 
the wakf 1s not entirely for public purposes, and some private individuals, who are 
not members of the family or descendants of the settlor, are also the beneficiaries. 
Such beneficiaries are entitled under the Act to apply to the Count for directing 
the mutawalli to furnish further particulars 


In Mahboob Band: v Mahboob Hussain Khan}, the mutawalh contended that he 
was not bound to furnish the statement and give further particulars under Act 
XLII of 1923 because, according to him, the wakf was saved from the operation 
of the Act under the definition. The wakf was one created, among other purposes, 
for the maintenance and support of the wakif’s wife, children and descendants, and 
therefore, turning to the definition in Act XLII of 1923, some benefit was for the 
time being clarmable by the wakif’s wife and descendants, and theiefore the wakf 
was excluded from the operation of Act XLII of 1923 This contention was accept- 
ed by the Bench It was however argued by the learned Counsel for the peison 
who made the application against the mutavvallı that only those wakfs could come 
under Act VI of 1913 which were made wholly or mainly for the maintenance and 
support of the wakif’s family, children or descendants, but that the wakfin question 
being mainly fo: religious and charitable purposes and not mainly for the mainten- 
ance and support of the wakif"s family, could not come under Act VI of 1913, and 
was consequently not exempt from the operation of Act XLII of 1923 This argu- 
ment was repelled by the learned Judges, observing 
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** We are unable to accept this argument as we find nothing in section 3 of Act VI of 1913 to 
justify the view that wakfs which are partly for the maintenance and support of the wakif’s family and 
partly for religious and charitable purposes, are excluded from the provisions of that section The 
learned Counsel places great reliance on the Full Bench case in Satyed Shabbir Hussain v Shatkh Ashiq 
Hussain}, but the question for decision in that case was whether the Charitable and Religious Trusts 
Act (XIV of 1920) applies to the cases of mixed wakfs or trusts where a portion of the benefit is allotted 
for private purposes and a portion for public purposes, or whether 1t applies only to those cases where 
the entire benefit 1s allotted for public purposes No doubt, the learned Judges remarked ın passing 
that a wakf which 1s partly private and partly public 1s governed by Act XLII of 1923, but in view of 
the questions for decision before the learned Judges, this remark can only be regarded as an obiter dictum 
"The view we have taken 1s supported by section 3 (3) (2) of Act XLII of 1923, which lays down that 


* Where ın the case of a wakf such as is described in section 3 Wakf Validating Act VI of 1913, the" 
person creating the wakf or any member of his family or any of his descendants 1s at the commence- 
ment of this Act alive and entitled to claim any benefit thereunder, the statement referred to 1n sub- 
section (1) shall be furnished within six months of the date of the death of the person entitled to 
such benefit, as aforesaid, or of the last survivor of any such persons as the case may be.’ 


This clearly shows that if part of the purpose of a wakf 1s to provide for the wakif himself or for 
any member of his family or his descendants, the provisions of the Act will not come into force till after 
the death ofsuch persons Weare therefore of opınıon that the order of the learned District Judge was 
correct and dismiss this application with costs ” 


Again, in Mohammad Sabir Ah v Tahu Ah?, the following observations occur: 


“ The Wakf Validating Act VI of 1913 does not prescribe any amount or proportion of the income 
of wakf property that may be reserved by a wakif for the maintenance and support of himself, his family 
and descendants The entire income of the wakf property may be reserved for this purpose The 
words ‘wholly or partially’ in section 3 of the Act have reference to the income of the wakf property and 
not to the “maıntenance and support” Of the vvakıf and others When the entire income is thus reserved 
for the wakif, his family and children, it matters little whether the words employed are ‘mamtenance 
and support’ or ‘use’ or ‘benefit’ or the like ” 


I shall now deal with the four decisions quoted by Sri M. M Ismail in support 
of the contention that, where there 1s a concurrent provision for 1ehigious and. chari- 
table acts along with a provision for the maintenance and support of the family 
it will not be a valid wakf under section 3 of Act VI of 1913. The four decisions, 


chronologically, are these 


Sayed Shabbir Hussain v. Shah Ashig Hussain1; Ah Bakhtiyar v. Khondkar 
Altaf Hossaın3 , Kadir Murthuza v Mohammad Murthuza* ; and Tyebhoy v. Collector 


of Ahmedabad”. 


In Said Shabbu Hussau v Shah Ash Hussam}, the tcstator., one Mian 
Mohammad Aitimad Alıkhan, who had no legal heirs, made a will, and he appoint- 
ed one Hussain as executor, trustee or mutavvallı to carry out the directions under the 
will, and also provided for the line of succession of the mutawalh The income of 
properties was about Rs. 1,710 per annum Only about Rs 500 was to be Spent 
on objects of charity A specified portion was given for the maintenance of the 
dependents and servants, and the mutawall was to get Rs. 400 a year as his remunera- 
ton. (Vide pages 435-430 of the 1eport) One Shabbir Hussain, who was the 
mutavvallı for the time being, filed his accounts in the District Court, Lucknow, under 
the provisions of the Mussalman Wakf Act XLII of 1923. The accounts were duly 
checked and audited under that Act Thereafter one Ashiqu Hussain, entitled 
to a small benefit of Rs 5 per month unde: the will, filed a petition requiring 
Shabbir Hussain to furnish particulars under section 3 of the Charitable and Reli- 
gious Trusts Act (XIV of 1920) The mutawalliiesisted that application contending 
that the Charitable and Religious Trusts Act was applicable only to a trust purely 
for public purposes, but the deed ın that case was a mixed wakf created partly for 
public purposes and partly for private purposes and that consequently it would 
not fall under the Charitable and Religious Trusts Act, but would fall only under 
Act XLII of 1923. The matte: was referred to a Full Bench, and the Full Bench 
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accepted the contention of the mutawall: on a compaiison of the relevant provi- 
sions of the Charitable and Religious Trusts Act, and the Mussalman Wakf Act 
XLII of 1923 It was in that connection that they observed at page 446 * 


“ The conclusion which we draw therefore is that the Act of 1923 deals with a trust by a person 
professing the Mussalman faith whatever 1ts purpose public or private or partly public and partly pri- 
vate On the other hand, the Act of 1920 covers such trusts only as are created or exist for a public 
purpose only " 


İt will be seen that no contention was advanced by the mutawalli in that case thaf 
the wakf would not fall even under Act XLII of 1923 on the ground tht 1t was a wakt 

under section 3 of the Mussalman Wakf Validating Act VI of 1913. It was evi- 
dently not possible for the mutawalli to put forward such a contention, because the 

private beneficiaries were only dependants and servants of the testator and they 
would not answer the description of ‘ family, children or descendants’ occurring ux 

section 3 (a) of the Mussalman Wakf Validating Act VI of rg13 


Thus the Full Bench in Satyed Shabbir Hussam v Shaikh Ashig Hussain!, was not 
called upon to decide the question whether a wakf providing partly for the mainten- 
ance and support of the family, children or descendants of the wakif, and simultane- 
ously for religious and charitable objects, would not fall under section 3 (a) of Act 
VI of 1913. The observation at page 446 that Act XLII of 1923 applies to a wakf 
created partly for public and partly for private purposes must be understood with 
reference to the question before the Full Bench, namely, whether such a wakf 
would attract the Charitable and Religious Trusts Act, 1920. 


The position therefore seems to be this. A wakf making provision simultaneously 
for the family, children or descendants of the wakif, and for religious and charitable 
acts, will be a valid wakf under section 3 (a) of the Mussalman Wakf Validating 
Act Vi of 1913 Vide the decision in Syed Ahmed v. Fulaina Bin?, and the obser- 
vations of Sularman, G J in Mt Bugqia Begum v Suraj Mal*. Such a wakf will be 
saved from the operation of the Act XLII of 1923. Vide Mahboob Band: v. Mahboob 
Hussain Khan*. Act XLII of 1923 will, however, apply to other kinds of ‘ mixed 
wakfs’, that 15, wakfs providing partly for public purposes and partly for the benefit 
of individuals who do not answer the description of ‘ family, children or descen- 
dants’ of the settlor ‘To such a “ mixed vvakf ” the provisions of the Charitable and 
Religious Trusts Act 1920, will not apply. 


In Ah Bakhtyarv Khondkar Altaf Hossain®, an application filed b-fore the District 
Judge by certain Mussalman inhabitants as interested 1n a certain wakf against the 
mutawalli under Act XLII of 1923 was thrown out by the District Judge on the 
ground that 1t was saved from the operation of Act XLII of 1923, because the wakf 
was of the nature described 1n section 3 of the Wakf Validating Act VI of 1919, 
it was partly a public and partly a private wakf. Reversing this decision of the 
District Judge, the Bench held that tosuch a mixed wakf the provisions of Act XLII 
of 1923 applied, and they relied on the decision of the Full Bench in Sa:yed Shabbir 
Hussain v. Shaikh Ashig Hussain'. Matter, J., at page 793 observed : 


~ €“ We are of opinion that section 3 of the Mussalman Wakf Valıdatıng Act applies to wakfs, which 
are in the nature of family settlements pure and simple where the ultimate benefit is expressly or im- 


pliedly reserved for the poor or for any other purpose recoznised by the Mussalman law as a religious, 
pious or a charitable purpose of a permanent character.” 


I have endeavoured to point out (with great respect to the learned Judges) 
that this may not be a correct statement ın so far as ıt suggests that a mixed wakf 
providing for simultaneous gift for the family, children and descendants, and for 
religious and charitable acts will not be a valid wakfunder section 4 of. the Mussal- 
man Wakf Validating Act VI of 1913. I have also explained what, in my opinion ; 
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is the true scope of the two Acts 1n question namely, Act VIof 1913 and Act XLII 
of 1923. I have also explained that the Full Bench does not consider any question 
under Act VI of 1913 


Kadir Murthuza v Mohammed Murthuza!, 1s a decision of King, J ; of this Court, 
where the income from the wakf properties went partly to charitable purposes and 
partly fo. the maintenance of the family of the creator of the wakf. The applica- 
tion under Act XLII of 1923 was thrown out by the learned District Judge on the 
ground that the wakf was saved from the provisions of Act XLII of 1923 inasmuch 
as the wakf fell unde: section 3 of Act VI of 1913 Kung, J , reversed the decision 
of the Jearned District Judge He observed 

“ It seems to me that this view is mistaken, that section 3 (a) of Act VI of 1913 cannot apply to 
wakfs which subserve two purposes partly charitable and partly private, but must apply to wakfs ori- 
ginally designed to serve one purpose only and that 1s private For the maintenance and support 
wholly or partially of his family, children or descendants! describes two possible sizes of vvakis, the first 
one being sufficiently large to maintain the family completely and the second one being insufficiently 


large for this purpose ‘That this must be the meaning of the phrase seems to me clear from the use 
of the word ‘ultimate’ in the proviso The proviso 1s 


* Provided that the ultimate benefit 1s 1n such cases expressly or implediy reserved for the poor or 
for any other purpose recognised by the Mussalman law as a religious, pious a charitable purpose of a 
permanent character ' 


The existence of this proviso 1n the section shows, I think beyond all possibility of dispute that the 
wakfs which the section validates are those which are primarily and wholly for the purpose of support- 
ing and maintaining the family, children or descendants of the creator of the wakf All that the Act 
requires 1s that ın case the family should one day become extinct there should be a provision in the 
wakf for the benefit of some religious pious or charitable purpose I am of opinion therefore that the 
learned District Judge was wrong in holding that this wakf was excluded from the Act ” 

With great respect to the learned Judge, I am unable to accept his interpreta- 
tion of the words “ wholly or partially" 1n section 3 (a) of Act VI of 1913 as qualify- 
ing the words ‘ maintenance and support ? ; On the other hand, it seems to me that 
the words * wholly or partially ” have application only to the income of the proper- 
tics settled under the wakf. In other words, * wholly ” will refer to a type of wakf 
where the entire income for the tume being 1s devoted to the maintenance and 
support of the family, children or descendants of the settlor, and the word 
ec - ? : - . 

partially "will apply to a kind of wakf where only a part of the income for the time 
being is so devoted the othe: part being devoted simultaneously for religious or 
charitable purposes. 


I have discussed the point already and I need not repeat the reason The deci- 
sion of King, J., cannot stand 1n view of the decision of the Bench in Syed Ahmad v. 
julama Bii? I respectfully follow the Bench decision, and also the decision in 
Mahboob Band: v. Mahboob Husain Khan?, and the observations in Mohammad 
Sabir Ali v. Tahu Ah, already quoted, namely, that the words * wholly or partially ” 
in section 3 of the Act have reference to the income of the wakf property and not to 
the ‘ maintenance and support’ of the wakif and others. 


In Tyebhoy v. Collector of Ahmedabad, the deed of dedication directed that the 
trustees should apply not less than half the net income towards the establishment, 
continuance and maintenance at Surat of a charitable dispensary and hospitals, 
and divide the balance of the net income into eight equal sharcs between the settlor’s 
sons and daughters during their respective lives and after their death among their 
legitimate lineal descendants, provided that in case of failure of decendants of the 
settlor the whole of the balance of that net income was to be applied for the purposes 
and benefit of the dispensary and hospitals The learned District Judge acting 
under the provisions of the Mussalman Wakf Act XLII of 1923, called upon the 
trustees to pay contribution in respect of half of the income of the trust properties on 
the ground that at least half the income of the trust was independent of any family 
obligation and was therefore not saved from the operation for Act XLII of 1923 
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by vutue of the exception ın the definition of  wakf? 1n Act XLII of 1923 exempt- 
ing a wakf of the nature described in section 3 of the Mussalman Wakf Validating 
Act VI of 1913 ‘This decision was upheld by Lokur, J. The decision may be justi- 
fiable on the peculiar facts of the case, and if the observations of the learned Judge 
may be understood as being confined to the particular order of the learned District 
Judge, I have no comment But Lokur, J , also quotes the observations of Mitter, 

2. in Ah Bakhtya v Khondkar Altaf Hossain}, that section 3 of the , Mussalman 
Wakf Validating Act VI of 1913, would apply only to a family settlement, pure 
and simple where the entme income 18 intended for the family, and that, where 
it 18 a mixed wakf with a concurrent gift for a public purpose, the provisions of Act 
XLII of 1923 would. apply Lokur, J, also observed that that was also the view 
taken by the Full Bench in Sazyed Shabby Hussain v Shaikh Ashig Hussan® With 
great respect, for the ıcasons already pointed out, I would express my dissent 
from these observations. 


Thus, the first hne of argument of Sri Ismail for saying that Exhibit A-22 will 
not be a valid wakf-alal-aulad under section 3 (a) of the Mussalman Wakf Validat- 
ing Act VI of 1913, must fail 


The second line of argument 1s that, while the plaintiff and the plaintiff?s sistei 
may answer the description of the wakif’s family within the meaning of section 3 (a) 
of the Mussalman Wakf Validating Act VI of 1913, the same cannot be said of the 
plaintiff's descendants or the plaintiff's sister’s descendants. The submission 1s that 
the collocation of the words ‘ his family, children o1 descendants? shows that the 
word ‘ descendants? will take 1n only the descendants of the settlor, and that the 
descendants of the existing members of the family of the settlor was meant to be 
excluded by the Act. In support of this contention, the learned Counsel relies on 
the observations of Malik, J., ın Rahmanul Hasan v. Zahurul Hasan$. ‘The learned 


Judge says: 


““The question is whether Mt Masiban and her descendants could be included in the term “family” 
The word ‘family’ has not been defined in the Act _ It is surprising that the Legislature should have 
used a term, which though 1n a sense has a well defined meaning, is a term of great flexibility and 1s 
capable of many different meanings according to the connection 1n which it 15 used. The meaning of 
the word came to be considered ın two cases by this Court (See Mt. Musharafv Mt Sikandar Fohan*, 
and Ghazanfaı Hussain v. Mt Ahmad: Bibi 9.) It is no doubt true that the word ‘family’ has beeninterpret- 
ed 1n a very wide sense, but it could not be said that 1t would include any and every relation by blood 
or marriage howsoever remote and all their descendants should be included 1n that term Though the 
rule against perpetuities may be inapplicable in the case of the lineal descendants of the wakif, I do not 
think the section was intended to give the same exemption to the descendants or members of his family, 
generation after generation, and yet unborn " 


But the above observations more or less stand alone and the weight of authority 1s 
in favour of the view that the term “family ” indicates person descended from one 
common progenitor having a common lineage. "Thus, in this case the plaintiff 1s 
the settlor's elder brother's son, and therefore the plaintiff and the settlor can trace 
their descent from one common progenitor. Simularly the plaintiff's descendants 
and the settlor can trace their descent from one common progenitor So too, the 
plaintiff's sister and her descendants and the settlor can trace their descent through 
one common progenitor Of the cases which have decided this, it 1s enough to 
cite Ghazanfar Husain v. Ahmad: Bibi$, Ismail Han v Umar Abdulla’, Asha Bib: v 

Nabtissa Sahib’, and Abdul Qan v Asaf AR? 


In Ghazanfar Husain v. Ahmad: Bibi, the question was whether the provision 
for the maintenance of the three nephews of the settlor and all their descendants, 
generation after generation, would be a valid wakf under section 3 (a) of the Mussal- 
man Wakf Validating Act VI of ıgış. Answering the question in the affirma- 
tive, the learned Judges observed at page 379 
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“ We are of opinion that the word ‘family’ was intended to-be used in this section in a very large 
and extensive sense The policy of the Act was to validate the creation of a walfin perpetuity in favour 
of persons who happened to be the members of the family according to the popula: acceptance of that 
term Technically the word ‘family’ may be taken to mean the collective body of persons who Inve in 
ene hovse and under one head or manager , and includes within its fold a household consisting of 
parents, children and servants and, as the case may be, lodgers or boarders Popularly however, the 
term indicates persons descended from one common progenitor and having a common Jineage The 
nephews of the settlor are in this sense the membets of his family It could never have been the object 
of the Legislature to exclude peisons who were related by blood merely by reason of the fact that they 
did not reside in the house of the settloi or that the settlor was not normally responsible for their main- 
tenance "There is nothing in section 3 (a) to indicate that any such limitations were in the contem- 
plation of the Legislature If these limitations are introduced, the result would be to considerably 
narrow down the scope and utility of the Act 


The word ‘descendants’ in section 3, clause (a) has some bearing upon the question under consi- 
deration İt clearly indicates persons descended from the settlor both in the male and the female Inne 
A descendant 1s an individual, irrespective of the sex, proceeding from an ancestor in any degree The 
daughter's sons and daughters’ daughters’ do not reside in the same house as the settlor and have no 
claims upon his bounty — It is clear that descendants in the female line not residing in the house of the 
settlor and not maintained by him are within the Act and cannot be excluded from its purview ” 


In Jsmau Han v Umar Abdulla, Chagla, J (as he then was) followed the above 
decision and held that Hoosein Noor Mahomed, the sister's son of the testator would 
answer the description of the family of the testator under section 3 (a) of Act VI of 
1913 On the death of Hoosein Noor Mahomed, his heir was his paternal uncle’s 
son Umar Abdulla. Chagla, J , pointed out that Umar Abdulla and the testator 
could not trace thei descent from a common progenitor, nor were there any ties 
of kinship between them , hence Umar Abdulla could not answer the description 
of the famuly of the settlor The learned Judge proceeded to observe that because 
the disposition in favour of the hens of Hoosein Noor Mahomed was void, the 
provision for the ultimate benefit of the charity also fai 


So far as the present case 1s concerned, it will be noted that the words used in 
respect of the persons to succeed the plaintiff are his "a 5 5 ölsə” which means the 
descendants and this 1s also the term used in respect of the persons who have to 
succeed the plaintiff's sister The word (Santhathigal) can properly be translated 
əs descendants and not heirs, and so the ground on which Umar Abdulla was held 
not to be a member of the settlor's family by Chagla, J., will not affect the descen- 
dants of plaintiff or the descendants of the plaintiff's sister in this case 


Asha Bibi vy Nabissa Salnb?, was a Bench decision where, after directing that 
the trustees shall be appointed from qualified Muslims of Tanjore, including apph- 


* 4 


cants from the founder’s family, the learned Judges procecded to indicate what they 
meant by the term ‘family’ They observed at page 587 


“The term ‘family’ will be construed in the sense of ‘family’ used in section 3 (a) of the Mussalman 
Wakf Validating Act, 1913 , which was intended to be used in a very large and extensive sense The 
policy of that Act was to validate the creation of a wakfin perpetuity ın favour of persons who happened 
to be the members of a family according to the popular acceptance of that term 


Technically the word ‘family’ may be taken to mean the collective body of persons who live in 
one house and under one head or manager , and includes within its fold a household consisting of 
parents, children, and servants and, as the case may be, lodgers or boarders Under the Mussalman 
Wakf Validating Act, 1t is intended to be used in a broad and popular sense. 


Popularly, however, the term indicates persons descended from one common progenitor and 
having a common İmeage Itwilltake in both agnates and cognates and relations by blood or 
marriage The nephews of the settlor are in this sense the members of his family Similarly 
daughters-in-law, the son of a half-brother or the son of a half-sister ” 


They quoted a number of cases, including Ghazanfar Hussain v. Ahmad Bab: 3, and 
Ismail Hap v. Umar Abdullat. There is thus the authoiity of a Bench of this Court in 
support of the view expressed in Ghazanfar Hussain v Ahmad: Bibi, followed in 
Ismail Hap v. Umar Abdulla!, that the term ‘ family ? will indicate persons descended 
from one common progenitor and having a common lineage. 
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In Abdul Qanı v Asaf Ah, there 1s an exhaustive discussion of the case-law. In 
that particula1 case, however, the question was limited, namely, whether one Fatima, 
the step-daughter of the sister of wakif No r, who had been brought up from her 
childhood by wakif No 1 as her child, was a member of the family. It wes held that 
she was a member of the family of walaf No. r. It was also held that her descen- 
dants as such would not zpso,facto become members of the settlor’s family The learned 
Judges, however, dissented from the view of Chagla, J, that the failure of the 
disposition in favour of such descendants would invalidate the ultimate benefit for 
the charities The learned Judges took the view that on the failure of the inter- 
mediate disposition in favour of Fatima’s descendants, the ultimate benefit of the 
charity would be accelerated. 


In view of these decisions I have no hesitation in holding that the plaintiff 
and his descendants as also the plaintiff’s sister and her descendants will belong to 
the settlor’s family within the meaning of section 3 (a) of the Act VI of 1913, and 
therefore Exhibit A-22 cannot be said to be an invalid wakf-alal-aulad, under 
Act VI of 1913, on the ground that they do not belong to the members of the settlor’s 
family. 


I have thus shown that Exhibit A-22 1s a wakf-alal-aulad unde section 3 (a) 
of the Mussalman Wakf Validating Act VI of 1913. ‘That 1s sufficient for the dis- 
posal of the appeal It may however be necessary to consider the question uf it 
arises whether the term wakf-alal-aulad used in section 3 (1) (12) of Act XXIX of 
1954. must be confined to a wakf validated under section 3 of Act VI of 1913, or 
will take ın some other kinds of wakf-alal-aulad Act XXIX of 1954 does not say 
that wakf-alal-aulad means only a wakf validated under section 3 of Act VI of 1913. 
In this connection it 18 worthwhile noting that Ameer Ali in his learned treatise 
on Mohammedan Law, Fourth Edition (1912), volume 1, at page 276, says that a 
valid wakf may be made in favour of— 


(a) a Mussalman or a Zımmı, but not in favour of an alien or Harbi (an 
inhabitant of the Dar-ul-Harb), 

(b) One’s children and descendants, male and female, boin o1 unborn , 

(c) similarly, other people's children and descendants , 

(d) heirs as well as non-heirs , 

(e) One's kindred, neighbours, etc. 

(f) Strangers , 

(e) One's dependants, servants, etc., and 


(h^) under the Hanafi Law in favour of the wakif himself first, and then for 
other objects, 1n other words, a wakif may constitute himself the first beneficiary 
of the trust. 


Similarly it will be seen that the wakf ın Sazyed Shabbir Hussain v. Shaikh Ashug 
Hussain?, was partly a wakf 1n favour of the wakif’s dependants and servants, andın 
the order of reference 1t was stated, 


** Under the Mohamedan Law a wakf may be constituted 1n favour of one's children and also 
kindred, neighbours, dependants, servants, etc ” 


The test propounded by Sri Ismail of primary intention for deciding whether 
a wakf will fall under the main definition 1n section 3 (1) or section 3 (1) (uz) of Act 
XXIX of 1954 does not enable us to determine who could be the beneficiaries under 
a wakf-alal-aulad The criterion of. primary intention may perhaps be useful in some 
cases, but 1t may fail ın some cases, where, for instnce, the provision for the family 1s 
half and the provision for religious and charitable purposes is half. For the purpose 
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of the application of the Act, 1t may not always be necessary to resort to this criterion 
of primary intent, and 1t seems to me that 1t may not make much difference from 
the practical point of view which criterion is applied, because under section 15 (2) (d) 
of the Act the Board 1s empowered to settle schemes of management for a wakf, and 
subject to the result of a suit under sub-section (3) and from the practical point of 
view, the Board may perhaps legitimately claim jurisdiction to settle a scheme even 
ın the case of what would readily be considered a wakf-alal-aulad under section 
3 (1) (ın) of Act XXIX of 1954 That jurisdiction is conferred on the Board as 
the wakf-alal-aulad would be a wakf for the purpose of the Act to the extent to 
which the property 1s dedicated for any purpose recognised by Muslim law as pious, 
1eligious or charitable, and for the proper administration and discharge of the res- 
ponsibihty the Wakf Board has been given such a power. 


The decision ın Ibrahim Sahib’s Trust v State Wakf Board*, does not 1n my opinion 
contain anything to invalidate my view that the deed in this case, Exhibit A-22 
will be a wakf-alal-aulad under section 3 (1) (11) of Act XXIX of 1954 


Since the deed is a wakf-alal-aulad and it would be a wakf only to the extent 
to which the property 1s dedicated for the religious and charitable acts mentioned 
in the deed, 1t will be necessary fo: the Court to determine that extent 1n the present 
litigation itself. I am unable to agree with the submission of Sri M. M. Ismail that 
such a determination 1s foreign to the scope of the suit The plaintiff came forward 
with a case that Exhibit A-22 was not a valid wakf at all On the other hand, the 
Board contended that 1t was a vvakfın its entirety and no portion of the income could 
be claimed by the plaintiff or his descendants or the plaintiff's sister and her descen- 
dants. Under those circumstances, 1t 1s the duty of the Court to declare the true 
position and to ascertain the extent to which the property may be held to have been 
dedicated for the religious and charitable purposes mentioned in the deed Sections 
15 (3) and 27 (2) of the Act are further indications that the Court should make a 
declaration and ascertain it, 1n this suit itself After all, the whole matter has come 
up before the Court, and there is no reason why the question should not be decided 
now. Indeed, if the question is not decided, the plaintiff may be faced with a. plea 
of res judwata in any future suit which he may bring. 


Overruling the contention of the Wakf Board, I declare that Exhibit A-22 1s a 
wakf-alal-aulad under section 3 (1) (11) of Act XXIX of 1954, and the suit is re- 
manded tothe trial Court (District Munsif of Vellore) for determination of the extent 
to which the property has been dedicated for the religious and charitable purposes 
mentioned 1n the deed The appeal 1s allowed partly to this extent The parties 
will bear their own costs in the appeal. Leave to appeal granted to both sides 
Board Counsel’s fee Rs. 500 (for senior) plus junior’s fee 150. 


V.K — ---— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT ‘'—Mr Justice M. NATESAN. 


P. Parthasarathy Chetty .. Appellant* 
0. 
S. Chitra Pillai and another .. Respondents. 


Civil Procedure Gode (V of 1908), Order 21, rules 35 and 97 to 103—First suit under Order 21, rule 103 
against order for removal of obstruction dismissed —BSecond suit. between same parties claiming same relief but pur- 
porting to be under different title-—Latter suit filed beyond one year from order for removal of obsiructton —Maimn- 
tainability 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 26 and 35—Evtctzon order under 
earlier Rent Control Act of 1949 without tmpleading the sub-tenant —If can be executed against sub-tenant after the 
coming into force of the 1960 Act 


Alandloid applied foi execution of a decree for eviction obtained under the Madras Buildings 
(Lease and Rent Control) Act, 1949 against his tenant The sub-tenant who was not impleaded in 
the eviction proceedings obstructed delivery but on an application by the landlord, the obstruction was 
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ordeie to be removed by the Court on 16th July, 1956 Thereupon the obstiuctor instituted a sur 

alleging, among other grounds, that he was a direct tenant of the landlord and that the order of evic- 
tion was not binding on him. The suit was dismissed by the trial Court on 30th January, 1957, the 
Court holding that the obstructor was only a sub-etnant This dismissal was confirmed in Second 
Appeal on gth April, 1964 Butun the meanwhile the Madras Rent Control Act, 1949 was repealed 
and the 1960 Act had come into force 


After the disposal of the S*cond A»peal on gth Avril, 1964 as aforesaid the obstructoi-sub-tenant 
filed a second snt against the landlord pleading that by reason of the finding of the sub-tenancy in. the 
Second A»peal read with sections 26 and 35 of the Madras Buildings (Lease and Rent Control) Act 
(XVIII ot 1950) the original order of eviction had become unexecutable against him and claimed 
Injunction restraining proceedings for his eviction in pursuance thereof On the question of the main- 
tainability of the second suit ; 


H^H, the suit brought beyond on? year from the date of the order for removal of obstruction, viz 
16th July, 1956, was clearly barred by limitation, besides being barred by res judicata 


In a suit instituted under Order 21, rule 103 of the Civil Procedure Code by a person in possession 
who 1s sought to be dispossessed the questions that are tried are questions of title to the present posses- 
sion The claim to the same relief cannot be tried once over again between the same parties, just 
because in the latter suit the title on which relief is claimed purports to be different from the one the 
plaintiff had put forward ean lier 


The argument that the sub-tenant having not been impleaded in the proceeding for eviction, the 
order of eviction would not be binding on him after the coming into force of the 1960 Act by virtue of 
the provisions contained 1n sections 26 and 35 thereof, is unsustarnable İtis settled law that a decree 
in ejectment passed azainst a tenant at the instance of a landlord 1s not only binding upon the tenant, 
but also upon his sub-tenants provided they have no right independent of the right of their tenant in 
the demised premises ection 26 of the Madras Act XVIII of 1960 which says that an order of evic- 
tion would be binding on the sub-tenant if made a party is only an enabling provision and cannot be 
construed to affect the well established ormciple that a sub-tenant 1s bound by the order for possession 
azaınst the tenant Section 26 by statutorily providing for the 1mpleading of sub-tenants even before 
the passing of the eviction order onlv obviates the possibility of further prolonged proceedings and a 
long drawn out suit under Order 21, rules 97 to 103 of the Code of Civil Procedure 


Appeal against the decree of the City Civil Court (Additional Judge), Madras 
in Appeal Suit No 233 of 1964, pieferced against the deciee of the Court of the City 
Civil Court (V Assistant Judge), Madras in Original Suit No 1220 of 1964. 


M C Raghavachari and N S Varadacharı, fo. Appellant 
A Sundaram Ayyar, S Padmanabhan and D K Sridew, for Respondent 
The Court delivered the following 


TUDGMENT —This Second Appeal by the first defendant 1s having its thud 
round ın this Court and that too on the intangible claim of a sub-tenant to main- 
tain his possession of a premises in respect of which the owner has obtained an order 
for eviction against his tenant The facts and proceedings 1n which the subtleties of 
of law and procedure have had their full play may be briefly set out The appellant 
is the owner of a premises 1n the City The second respondent herein was his 
tenant, and he initiated against him proccedings foi eviction H R G No 3036 of 
1955, under the Madras Buildings (Lease and Rent Control) Act, 1949 On 17th 
January, 1956, the owner secured the order for eviction and applied, under section 9 
of the Madras Buildings (Lease and Rent Control) Act, 1949, to the City Civil 
Court, Madras, 1n execution, EP No 592 of 1956, for the issue of a warrant for 
delivery of possession The present first respondent obstructed delivery and this 
led to EA No 382 of 1956 by the owner for removal of obstruction On 16th 
July, 1956, an order was passed directing the removal of the obstruction, the Court 
granting time to the present rst respondent, who will be hereafter referred to as 
the obstructor or sub-tenant according to the context to vacate the premises by 
31st July, 1956 Thereupon, the obstructor instituted the suit OS No 1236 of 
1956 alleging that he was a direct tenant of the owner, that the tenancy was only 
of the site and not of the building, that he was entitled to the protection and privileges 
conferred by the City Tenants Protection Act, that the order for eviction had been 
obtained collusively and that 1n the circumstances, the order for eviction was not 
binding on him Appropriate declaration and injunction were prayed for. On 
goth January, 1957, this suit was dismissed, the trial Court finding that the obstructot 
was only a sub-tenant under the tenant and that the order of eviction was not a 
collusive order. The Court further found that the City Tenants Protection Act 
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had no application to the premises in question, the lease being of lend and superstruc- 
ture. There was an appeal therefrom by the sub-tenant, AS. No 7o of 1957 City 
Civil Court, Madras, and the appellate Court differed from the Court of first 
instance and held that the obstructor was not a sub-tenant and that the proceedings 
for eviction had been instituted collusively In the result, it has found that the 
eviction order was not binding on the obstructor. The matter was then brought 
up to this Court by the ownei 1n Second Appeal, and this Court set aside the judg- 
ment of the lower appellate Court and remanded the matter for fresh disposal 
On remand, the lower appellate Court agreed with the findings of the trial Court 
and confirmed the decree of dismissal of the suit. Against that decree, the sub- 
tenant came up 1n Second Appeal to this Court, S A No 1323 of 1961 This Court, 
ın Second. Appeal, upheld the findings of the trial Court that the obstructor was not 
a direct tenant of the owner and that the lease was not of vacant land but of land 
with superstructure thereon Observing that the question depended entirely on 
appreciation of evidence and that the findings of both the Courts below were findings 
of fact, this Court refused to interfere 1n Second Appeal An attempt was made in 
Second Appeal to contend that by the repeal of the Madras Buildings (Lease and 
Rent Control) Act of 1949 and by reason of the provisions under the new Act, the 
Madras Buildings (Lease and Rent Control) Act, 1960, 2 new situation had arisen, 
and that the owner could not ın the circumstances avail himself of the eviction 
order obtained under the old Act It was contended that for the sub-tenant to be 
bound by an order for eviction under the Madras Buildings (Lease and Rent 
Control) Act, he must, under the new Act, be made a party to the proceedings 
The obstructor was, however, not permitted to raise this new ground İt was 
pointed out that the plea that was taken by the obstructor, that he was a sub-tenant 
entitled to certain benefits under the 1950 Act, was 1n direct contravention of the 
stand taken by him ın the execution proceedings and in the suit which had been 
taken up to Second Appeal The Second Appeal was dismissed. with costs on the 
oth of April 1964 On the 14th of Avril, 1964, the suit, out of which the present 
Second Appeal arises, was instituted by the obsmuctor as plaintiff, impleading therein 
the owner as the rst deferdant and the erstwhile immediate tenant as the 2nd defen- 
dant The plaint sets out the original ordei of eviction, the subsequent proceedings 
and the dismissal of the Second Appeal It refers to the fact that the owner was 
applying for the removal of obstruction and delivery of the order he had secured 
The plaint purports to rely on the dismissal of the Second Appeal on gth April, 
1964, as giving a fiesh cause of action It 1s submitted in the plaint that by reason 
of the finding of sub-tenancy in the Second Appeal, read with sections 26 and 35 
of the Madias Buildings (Lease and Rent Control) Act, 1960, the original order 
passed in H R C No 3036 of 1955 became unexecutable against the obstructor, 
that 1s, the sub-tenant. There 1s no specific prayer for a declaration that the order 
passed by the executing Court directing the removal of obstruction is bad Hovv- 
ever, a declaration is prayed for that the order dated 17th January, 1956, in H R.C. 
No 3036 of 1955 was inexecutable against the sub-tenant, the plaintiff in the suit, 
1n view of the findings 1n Second Appeal No 1325 of 1961. Injunction was claimed 
restraining proceedings for eviction 


The learned City Civil Judge, the Court of first instance, rejected the pleas 
put forward observing that the non-ımpleadıng of a sub-tenant would not exculpate 
him from the effect of the valid eviction ordei against the principal tenant or confer 
immunity in a petition for removal of obstiuction filed under the Code of Civil 
Procedure. It was further observed that the petition for removal of obstruction, 
E A. No 382 of 1956, had been allowed on 3lst July, 1956, and the suit O S No 
1236 of 1956, which included a prayer fora declaration against that order, had been 
dismissed finally and the dismissal was confirmed 1n Second Appeal. The present 
suit which did not even contain a prayer relating to the o1der for removal of obstruc- 
tion and filed beyond one year from the date of the order, cannot efface or ignore 
the effect of the conclusiveness of the order for removal of obstruction under Order 
21, rule 108, Civil Procedure Code. In the result, the suit was dismissed. But 
the obstructor sub-tenant, has succeeded in the appeal therefrom and it 1s this that 
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has led to the present Second Appeal The learned Additional Judge, City Civil 
Court, Madras, noticing that the obstructor 1s a sub-tenant under the 2nd defendant 
against whom an order for eviction had been passed, overruled the plea of limitation 
on the ground that ıt 1s without substance. The following observations of the 
yudgment show the approach . 


“The suit is to establish the plaintiff's title as a sub-tenant — It 1s in that view that he has prayed 
for the declaration that the eviction order obtamed by the 1st defendant against the 2nd defendant 1s 
not binding on him İt cannot however be denied that the effect of granting that declaration would 
amount to upholding the objection which the plaintiff put forward in execution taken out by the rst 
defendant agamst the 2nd — But that cannot be helped, for, the scope of the present suit 1s entirely 
different from the scope of the suit which the plaintiff filed to set aside the summary order The suit 
toset aside the summary order was based on the title of the plaintiff to present possession as a direct 
tenant under the 1st defendant But the basis of the present suit is that the plaintiff is entitled to 
present possession as a sub-tenant Both these being different, I do not think that there is any 
substance ın the plea of limitation 7 

I am unable to follow this reasoning. No doubt, the plaintiff in a suit under 
Order 21, rule 103 institutes the suit to establish the right which he claims to 
the present possession of the property. "The claim to evict the obstructor, which 
was put forward by the owner, was on the ground that he was only a sub-tenant. 
This the sub-tenant resisted claiming certam superior rights in the property When 
it was found in the summary proceedings that he was only a sub-tenant and eviction 
ordered, he filed a suit to have the summary order set asids. The basis of the order 
being the sub-tenancy of the obstructor, I fail to see how the effect of the order can 
be got over by contending that previously the obstructor did not admit his sub- 
tenancy, but had been persisting ın his claim to independent nights and that now 
only he 1s coming forward admitting his sub-tenancy If the sub-tenancy 1s 
admitted the validity of the order 1s beyond question. When in Second Appeal, 
the order of the trial Court holding that the obstructor was a sub-tenant was con- 
firmed, the Court was not making out for the first time a relationship which did 
not previously exist "The effect of the findings in the previous proceedings :s, 
that the obstructor had been a sub-tenant from the beginning of his tenancy. The 
judgment in the Second Appeal, confirming the findings of the Courts below affirm- 
ing the view taken 1n the summary proceedings, cannot give rise to a fresh cause of 
action for resuscitation of the proceedings; 1t does not confer any fresh title to the 
obstructor for him to start on a third round of ligation on it. The question in 
the prior proceedings which got a finality by the dismissal of the Second Appeal, 
was whether the obstructor was a sub-tenant. The owner’s right to evict the 
obstructor was based on the sub-tenancy only and if the finality of that order 1s 
not otherwise affected, say by reason of the repeal of the old Rent Contiol Act and 
the fresh enactment 1n 1960, the order has to stand If the order directing the 
removal of any obstruction by the sub-tenant 1s not otherwise a nullity, 1t cannot 
be ignored, its effect could be got round only in the way pointed out by law and 
the obstructor has tried the remedy and failed. The learned Additional Judge 
himself notices that any declaration granted to the plaintiff in the present suit 
would amount to upholding the obstruction which the plaintiff had put forward 
in the execution proceedings but feels helpless in the face of the averments ın the 
new plaint But does it answer the existence of an order of the Civil Court over- 
ruling the claim of the obstructor to possession by a judicial order which had obtained 
a finalıty? By simply by-passing the order the sub-tenant cannot get over the 
order. The order if not superseded otherwise has to be set aside by a sut 
filed within one year. Assuming that the basis of the present claim 1s different, 
as the object even now is to maintain only the present possession, the very effort 
in the prior suit, both the letter and the spirit of the Code of Civil Procedure and 
the Limitation Act would require that this suit must be looked upon as a second 
suit to get over the same order for removal of obstruction. Its the substance of the 
plea that counts, not the form 1n which it 1s presented, or the language 1n which it 
is couched. Ruaghts of parties cannot be concluded that way nor habilties evaded 
Unless 1t 1s established that the order for removal of obstruction has been superseded 
by the New Act, as contended for the obstructor, the suit would be clearly barred 
by limitation, besides res judicata. 
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In a suit instituted under Order 21, rule 103 of the Code of Civil Procedure 
by a pe1son in possession who is sought to be dispossessed the questions 
that are t11cd are questions of title to the present possession “The claim to the same 
1ehef cannot be tried once over again betwcen the same parties, just because in 
the latter suit the title on which relief is claymed purports to be different from the 
one the plaintiff had put forward earlier. The ovposite party had resisted the 
plaintiff's claim on the very title of sub-tenancy now conceded, and succeeded in 
non-suiting the plaintiff on the very tithe There is no plea of any subsequent 
change ın the jural relationship, or acquisition of any independent and paramount 
title since the owner obtained his order of eviction for founding the second suit 


The crucial point for consideration 1s whether by reason of the repeal of the 
Rent Control Act of 1949 under which the order in question was passed and the 
enactment of 1960, the plaintiff had acquired new rights which he could set up 
against any fresh proccedings for his dispossession in execution The appellate 
Court 1s of the view that under the New Act, an order for eviction will not be bind- 
ing on a sub-tenant unless he had been made a party even ın the proceedings before 
the Rent Controller between the landlord and the chief tenant In that view, 
1elying on section 35 of the New Act, the learned Additional Judge would hold that 
the sub-tenant not having been 1mpleaded as a party to the eviction proceedings 
as required under section 26 of the New Act he 1s not bound by the order. Thus 
holding against the owner the suit has been decreed and an unqualified declaration 
and injunction granted to the plaintiff, 


Here again, I find there 1s a misunderstanding of the relevant provisions inv 
the Rent Control Act relating to a sub-tenant It must first be noticed that the 
sub-tenant as such has not been given any protection under the Act. We are not 
concerned here with the relationship between the tenant and the sub-tenant. The 
embargo against eviction 1s only 1n favour of tenants, Section 10 of the New Act, 
which corresponds to section 7 of the Old Act, starts with the prohibition ‘a tenant 
shall not be evicted whether 1n execution of a decree or otherwise, except, in 
accordance with the provisions of this section or sections 14 to 16.” It is clear that 
no protection 1s given to a sub-tenant from being evicted. Any rights he can claim 
to continue in possession must therefore be looked for under the common law. In 
the 1949 Rent Control Act, section 12 (c) specifically provided that any order for 
the eviction of the tenant passed under the Act shall be binding on all sub-tenants 
under such tenant, whether they were parties to the proceedings or not, provided 
that such order was not obtained by fraud or collusion. Under the present Act of 
1960, which repeals the 1949 Act, the related provision, section 26, is different 
and runs thus 


** Any order for the eviction of a tenant passed under this Act shall be binding on all sub-tenants 
who were made parties ın the application for eviction but any person who became a sub-tenant after 
the date of the application for eviction shall be bound by the order of eviction and be evicted as if he 
were a party to the proceedings, provided that such order was not obtained by fraud or collusion ” 
Strong reliance 1$ placed on this provision by learned Counsel for the obstructor. 
He would have this read with section 35 of the New Act which contains mier ala 
the following saving clauses. 

“Notwithstanding the repeal of the said Act (XXV of 1949) , . all eus 
orders passed or deemed to have been passed, decisions made or deemed to have been made, proceed- 
ings or action taken or deemed to have been taken, and things done or deemed to have been done 
under any provision of the said Act shall be deemed to have been made, issued, passed, taken or done 
by P» appropriate authority under the corresponding provision of this Act and shall have effect accord- 
ingly ” 

By clause (2) it is provided : 

“ Any lability or penalty incurred or deemed to have been incurred ; any 
application made or deemed to have been made ‘ . under any provision of the 
said Act shall be deemed to have been incurred made or commenced under 
the corresponding provision of this Act ” 

The argument 1s that, under the New Act, the sub-tenant must be made a party 
to the eviction proceedings. Section 26 states it shall be binding on the sub-tenant 
if made a party. It 1s argued that by implication the order would not be binding 
on the sub-tenant if he is not made a party; and that it followed that as the order 
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of eviction now in questions must under section 35 be deemed to be one under 
the New Act and as admittedly the sub-tenant was not a party to the proceedings 
before the Rent Controller the order ceased to be binding on the sub-tenant, on 
the New Act coming-into force. 


This argument 1n my opinion procecds on a fallacy Section 26 does not say 
that if a sub-tenant 1s not ımpleaded it shall not be binding on him No doubt 
under the Old Act, the provision was only that an order passed against a tenant 
was finding on the sub-tenant, m the absence of any fraud or collus.on end there 
1s a substantial variation ın the new section The object of the particular provision 
in the Old Act and the effect of the variation by the New Act can be appreciated 
only if the general law 1n 1egard to the matter and the processual law relating to 
execution of the ordei ın question 1s understood — Unde: section 9 of the Old Act, 
the order for eviction under section 7 or section 8 and orders on appeal or execution 
therefrom have to be executed m the Civil Courts indicated and they shall be execut- 
ed as 1f 1t were a decrce passed by that Court. The corresponding provision under 
the present Act 1s section 18 and there is no material change therein from the old 
provision Under both the Acts, there is a provision taking away appeals from 
orders passed in execution Obviously this would refer to orders appealable under 
section 47, Civil Procedure Code Ttis settled law that a decree in ejectment passed 
against a tenant at the instance of a landlord 1s not only binding upon the tenant, 
but also upon his sub-tenants provided they have no right, independent of the 1:1ght 
of the tenant 1n the demised premises Under Order 21, rule 35, Civil Procedure 
Code where a decree 1s for the delivery of any immovable property, possession there- 
of shall be delivered. to the party to whom it has been adjudged, if necessary by 
removing any person bound by tbe decree who refused to vacate the property 
Therefore the landlord who has obtained an order for eviction will be entitled unde: 
this provision to have the premises delivered to him, if necessary removing any 
sub-tenant ın possession as he would be bound by the order for eviction If the 
eviction order had been obtained collusively or by fraud, 1t 1s an established principle 
of jurisprudence that it 1s void as against every person who 1s not a party to the 
decree or order Section 12-C of the Act of 1949 only declared these principles 
to avoid any contention that these principles of law may not apply to proceedings 
jn execution under the Rent Control Act But a sub-tenant not a party to the 
proceeding against whom possession 1s sought under Order 21, rule 35 of the, 
Code of Civil Procedure may set up independent right to continue in possession of 
the demised premises He may for instance set up his own title or he may plead 
a direct tenancy as in the present case, apart from contending that the eviction 
order had been obtained fraudulently and in collusion. In such circumstances, 
the provisions of Order 21, rule 97 have to be avatled of by the decree-holder and 
thereunder 1f the Court 1s satisfied that the objection was wanton and made without 
just cause, the obstruction could be directed to be removed and the decree-holder 
placed in possession dispossessing the sub-tenant If the Court finds that the 
obstruction was from a person claiming ın good faith to be in possession of the pro- 
perty on his own account, the application of the deciee-holder would get dismissed 
In the former case, the obstructor would have to make out his claim to possession 
ın a suit instituted by him and ın the latter case, the obstructor’s possession could 
be maintained pending determination of his title These provisions of Order 21, 
namely, rule 35 and rules 98 to 105 while securing to the decree-holder possession 
of the property 1n execution against persons bound by the decree, ensure the conti- 
nuance in possession of a stranger to the decree who 1n good faith puts forward a 
claim to continue in possession on his own account or on account of some person 
other than the judgment-debtor pending the determination of the title to posses- 
sion 1n a suit to be instituted under Order 21, rule 103 of the Code of Civil 
Procedure. The scope of section 26 of the new Act must be understood in this 
context The Rent Control Act purports to regulate in a cheap and expeditious 
way the relationship between landlord and tenant 1n respect of buildings Statu- 
torily providing for the 1mpleading of sub-tenants even before the passing of the 
eviction order, the possibility of further prolonged proceedings and a long drawn 
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out suit under Order 21, rules 97 to 103 are obviated. While asa general pro- 
position a sub-tenant's 1nterest ceases with that of the tenant and he could claim 
no tangible right to the property, there may be cases as indicated above where ıt 
may be possible for him to question the determination of the head lease. It must 
be noted that where the tenancy 1s for a specific period agreed upon between the 
landlord and the tenant, the landlord will not be entitled to apply under section 10 
sub-section (3) of the Rent Control Act of 1960 for possession of the building before 
the expiry of the period. If there is lawful sub-letting in such a case with the written 
consent of the landlord, it may be that the tenant cannot 1n collusion with the land- 
lord determine his own tenancy and thereby seek to put an end to the sub-tenancy. 
It may be that in such circumstances the sub-tenant may be entitled to continue 1n 
possession till the determination of the agreed period In Mello v. Watkins}, 
Melhsh, L J., observed : 


* It is a rule of law that if there 1s a lessee, and he has created an under-lease or any other legal 
interest, if the lease 1s forfeited, then the under-lessee, or the person who claims under the lessee» loses 
his estate as well as the lessee himself , but if the lessee surrenders he cannot, by his own volu ntary 
act in surrendering, prejudice the estate of the under-lessee or the person who claims under him.” 


Section 26 only facilitates enquiries in such circumstances at the time of passing 
the order for eviction itself. "While it seeks to ensure that the sub-tenants are not 
evicted straightaway in execution by snap orders of eviction obtained behind their 
backs when they may ın fact have a present right to continue ın possession, it 
saves the landlord from further prolonged litigation at the stage of execution. But 
this enabling provision 1n the absence of specific language cannot be construed to 
affect the vvell-establıshed principle that a sub-tenant 1s bound by the order for 
possession against the tenant. The Act does not say that a sub-tenant 1s a necessary 
party to a proceeding for eviction. I am unable to read in the provision more 
than what1s found therein. It will be an intolerable position if the landlord 1s bound 
to implead each and every sub-tenant with whom he had no privity of contract and 
about whom he may know little in a case where he 1s lawfully entitled to vacant 
possession as against his tenant "There may be scores of them in a particular 
building the landlord would only be incurring the risk of obstruction proceedings, 
by not impleading them In Yusuf v. Fyotshchandra Baneyn”, the learned Judges 
discussing the position of a sub-tenant vis-a-ms the head landloid hold that’ when 
the landlord obtains a decree ın eyectment on forfiture or determination of the 
lease by notice against his tenant, the latter’s sub-tenants licensees or servants 1n 
actual possession of the premises are “ persons bound by the decree ? within the 
meaning of iule 35 of Order 21 of the Code of Civil Procedure In Jaffern 
Ibalum Fi v. Miyadin Mangal?, on an application under Order 21 rule 97 of the 
Code of Civil Procedure in execution of a decree in ejectment against a tenant 
where the obstructor relied upon the old Bombay Rent Act, 1t 1s observed . 


““ No doubt a plaintiff suing for possession may find it advantageous to Join all the persons in 
possession of the suit premises to avoid difficulties which may otherwise arise when he attempts to 
execute his decree But there 1s nothing in the Bombay Rent Act which gives persons a better right 
to obstruct the execution of the decree than they had apart from the Act.” 


The present obstructor is ın no better position than the obstructors ın that case. 
It 1s necdless to carry the discussion further as there has becn a full consideration 
of the question, if I may say so with respect, by my learned broth r Ramamurthi, J , 
in Ramachandra Chetty v Mothalıyandan Chetttar* That was also a case under 
the earlier Rent Control Act, (XXV of 1949) and the question for consideration 
was whether on the repeal of the Act, the order for eviction could be executed against 
a sub-tenant who had not been impleaded in the proceedings before the Rent 
Controller as a party respondent as provided in the 1960 Act. The learned Judge 
observes at page 267 : 
ee en ———— 
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* If before Act XVIII of 1960 an order has become an enforceable and executable order, by 

reason of the particular provision in section 9 read with section 7-A of the old Act, it cannot cease to 
be an executable or enforceable order by reason of section 35 of the Act , such an interpretation would 
result in this absurd consequence, that an order for eviction obtained by the landlord under the old 
Act of 1949 will become absolutely useless and the landlord will be obliged to commence fresh proceed- 
ings. İ have no doubt whatsoever that the Legislature never intended that section 35 should have 
such an effect b^ as , d». 00 0 a ə”. 
In my opinion section 26 must receive a limited application read with section 35 (2) (a) only where 
the scheme of the enactment can be carried out. In other words section 26 read with section 35 
would apply only ın so far as they are applicable to a particular situation. But if it would involve a 
fresh trial reopening the entire matter section 26 cannot possibly have application to such a situation. 
Even otherwise I am not inclined to agree with the learned Counsel for the petitioner that if the sub- 
tenant 1s not 1mpleaded under section 26, the order for eviction cannot be executed against the sub- 
tenant. It 1s settled law that 1f a decree for eviction is passed against the main tenant, the order of 
eviction can be straightaway enforced and executed as against the sub-tenant I do not think that 
by enacting section 26 ıt was the intention of the Legislature to make deliberate departure from this 
settled and accepted position in law. ” 
In the present case the matter has gone beyond the stage of the landlord securing 
for himself an executable order. He has put the order into execution under the 
earlier Act itself under section 9 of the Act 1n the civil Court for delivery of posses- 
sion in execution. The civil Court had become seized of the matter as if 1t were 
a decree passed by that Court. Once the matter had gone to the City Civil Court 
to be dealt with as a decree of that Court, its further course has to be governed by 
the provisions of the Code, unless’there 1s a. modification of the Procedure by the ex- 
press provisions of the Rent Act There is no such modification and orders passed 1n 
proceedings in execution would therefore be binding upon the parties thereto, the 
finality being governed by the provisions of the Code. As pointed out by the Division 
Bench of this Court in JVarayanaswam: v. Renuka Devi!, on an application for execu- 
tion of an order of eviction passed by the Controller being presented to the concer- 
ed District Munsif (in the present case the City Civil Court) he has to execute the 
order as if it were a decree for possession passed by him. 


Learned Counsel for the sub-tenant has not placed before me any authority for 
the position that by the repeal of Madras Act XXV of 1949 the orders passed im 
execution by the City Civil Couit have become  nullities. The observations 1n 
Natesa V. Dhanapal Bus Serowe®, reed on have no application in the interpretation 
of the statutory provisions now under consideration. As shown earlier even the 
order of eviction in H.R.C. No. 3036 of 1965 continues to be a perfectly valid 
order which binds the sub-tenant and could therefore be executed against him. 


In the result, the plaintiff’s prayers for a declaration that the order for eviction 
passed in H.R.C. No. 3036 of 1965 is unexecutable as against him and for a conse- 
quential injunction fail. The judgment and decree of the Court of First Instance 
dismissing the suit has therefore to stand. The Second Appeal is accordingly 
allowed. The decree and judgment of the trial Court are restorcd and the judgment 
and decree in appeal set aside. The Order as to costs made by the trial Court will 
stand. The appellant will be entitled to his costs in the Second Appeal. "The parties 
will bear their respective costs in the lower appellate Court. The plaintiff 
will have time till 31st October, 1966 to vacate and surrender vacant possession. 


No leave. - 
V.K Appeal allowed. 


——. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mnr. Justice M INATESAN 


A. Karuppiah Pillai . Appellant* 
9. . 
N, Narayana Mudalıar and another .. Respondents. 


Easements Act (V of 1882), section 4—Party wall-—Easement right to have it maintained as such—Scope. 


In the case of a party wall which belongs exclusively to one of the adjoining owners of two tene- 
ments but which 1s subject to an easement or right in the other to have 1t maintained as a dividing 
wall, it is permissible for the former to pull it down altogether temporarily with the idea of renovating 
it and also with the idea of having in it a door and a window when no right to privacy has been esta- 
blished. In such a case the latter cannot ask for a mandatory rnjunction for restoration of the original! 
wall, 

Appeal against the Decree of the Court of the Additional Subordinate Judge 
of Madurai in Appeal Suit No 84 of 1960, preferred against the Decree of the 
Court of the District Munsif of Madurai Town in Original Suit No. 344 of 1959- 


A. V. Narayanaswamt Ayyar, for Appellant. 
K. S. Champakesa Ayyangar and K. C Srinwasan, for Respondents. 
'The Court delivered the following 


TupGMENT.— he plaintiff whose claim to a mandatory injunction for restora- 
tion of wall on the basis of easement rights has been rejected by the Courts below is 
the appellant before me. In between the plaintiff's house and the house of the d.fen- 
dants there is a strip of land used as a lane and the wall in question was built by the 
plaintiff between the strip of land and the d«fendant's property butover the defen- 
dant’s land. This is pursuant to a registered agreement, Exhibit A-r. This agree- 
ment was executed by the plaintiff in favour of the defendants and their father. 
The plaintiff has come forward with this suit on the allegation that contrary to the 
agreement and understanding between the parties as brought out under Exhibit A-1 
the defendants have demolished the wall. The Courts below have held that the 
plaintiff cannot rest his claim either as easement or as licence and dism ssed the suit. 
The.e was also a claim by the plaintiff with regard to the lane that it is hie exclu- 
sive property. That has also been found against as it went against the tenor and 
terms of the agreement, Exhibit A-1 on which the plaint:ffrested his claim to manda- 
tory injunction and as it may not be open to the plaintiff to rely on Exhibit A-1 
for one purpose and discredit rt for another. 


The first question for consideration 1s whether the plaintiff can lay any claim 
to the wall in question and compe! the defendants to retain the wall. The agree- 
ment Exhibit A-1 recites thatın the absence of a compound wall on the dcfendant’s. 
site and there being only a fence, the members of the plaintiff's family experienced 
difficulty in going over the common lane and that with a view to get over this diffi- 
culty at the request of the plaintiff, the defendants had permitted him to put up the 
wall at his expense. Unde: the agreement the wall was to be raised on the defen- 
dants” land at about 10 f.et-high on a 2 feet foundation It was to be a brick and 
mud wall to be plastered with chunam on both sides At the top the plaintiff could 
have glass pieces inserted for protection. The agreement iecognises the right ofthe 
defendants to put up house, roofing etc, on the wall which the plaintiff erected. 
It 1s stated therein that the plaintiff had no objection to any such course. It is 
further provided in the agreement that the wall was erected only for the convenience 
of the plaintiff and that the pla:ntiff had no right in the wall and no further recourse 
in respect of the wall. The only question 1s whether under this agreement the plaintiff 
could compel the defendants to retain the wall as a dividing wall. 


Ex face it is difficult to maintain the clarm on the basis of a hcence. Consider- 
ing whether there could be an easement, easements are defined under section 4 of 


the Easements Act thus: 1 
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“ An easement is a right which the owner or occupier of certain land possesses, as such, for the 
‘beneficial enjoyment of that land, to do and to continue to do something, or to prevent and continue 
o prevent something being done, in or upon, or 1n respect of certain other land not his own ........ ii 


In the Explanation it is set out: 


*' In the first and second clauses of this section, the expression * land ? includes also things per- 
“manently attached to the earth the expression ‘ beneficial enjoyment” includes also possible con- 
venience, remote advantage, and even a mere amenity 2 


A V. Narayanasvvamı Iyer, learned Counsel for the appellants, contends that 
he has, by erecting this wall, and making the defendants themselves owners of this 
wall, provided for himself a possible convenience, which may be even a remote ad- 
vantage. The agreement specifically states that ıt 1s for the plaintiff’s convenience 
and enjoyment that the wall has been erected. No doubt, the wallis erected bet- 
ween the strip of land referred to as the common lane and the defendants’ property. 
‘Still learned Counsel submits that the common lane is appurtenant to his own house 
and he would have the protection and benefit of this dividing wall while going over 
the common lane. Itis therefore contended that he has provided for and secured 
for himself an easement right. In this connection reference is made to the several 
descriptions of party wall found in Watson v. Gray!. Fry, J, referring to ‘‘ party- 
wall” as being used ın four different senses sets out the four meanings thus: , 


“€ They may mean, first, a wall of which the two adjomin? ownsrs are tenants-in-common hə 
fn the next place the term may be used to signify a wall divided lonzitudmally into two strips, one 
bsloazin? to each of the nsigabo icin? owasrcs . . Then, thirdly, the term may mean a wall 
which belongs entirely to one of the adjoining owners, but is subject to an easement or right in the 
other to have 1t maintained as a dividing wall between the two tenaments . Lastly, the term 
may designate a wall divided longitudinally into two moieties, each moiety being subject to a cross 
-easement ın favour of the owner of the other moiety ” 


Learned Counsel for the appellant submits that the present wall could come 
under the third category of party wall referred toby Fry, J, He contends that it 
is a dividing wall and he has an easement right to have that wall maintained as a 
‘dividing wall between the two tenements Of course, the tenement immediately 
adjoining the party wallis under the very document shown as common property 
That, the learned Counsel submits, 1s not of much consequence as the benefit of 
the wal enures to (he main building which he owns himself, the lane being used 
by him for passage. 


Assuming that the plaintiff can clarm an easement right in the wall as a divid- 
ing wall, the only difficulty in accepting this right 1n the present case 1s that the docu- 
ment 1s vague 1n the matter It does not provide for the wall being retained there and 
the burden of the wall being borne by the defendants as a dividing wall between 
‘two tenements In fact it is provided that the plaintiff will have no further recourse 
aga:nst the wall and that the wall 1s the absolute property of the defendants No 
doubt the wall can be the absolute property of the defendants and still be a party- 
wall in the third sense given by Fry, J. But the questionis whether the agreement 
provides for its being a party-wall in that sense. No doubt, when the plaintiff in- 
-curred expenses in putting up the wall ro fe t high and the defendants agreed to it, 
the parties must have intended that the wall has to be retained at least as long as it 
lasted. No obugaton has been undertaken by the defendants to maintain the 
wall in repair ; nor has the plaintiff retained in himself or acquired for himself the ° 
power to repair the wall as and when necessary. 


^j Even assuming that one caninfer in the particular circumstances of this case that 
this is a dividing wall of the third category referred to by Fry, J., stall the question 
has to be considered whether the plaintiff is at all entitled to the mandatory 1njunc- 
tion which he claims. In the very plaint it is stated that the defndants have demoli- 
shed the above wall and dug the foundation for construction of a wall of their own 
in the place where the disputed wall stood w th the 1dea of having ın the wall a 


1. (1880) L.R. ıq Ch D. 192. 
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door and windows opening into the lane As pointed out in Katiar’s Law or 
Easements and Licences, 5th edition at page 555 

“ There 15 . ample authority for the view that 1t 1s permissible to a tenant-in-common of 
a party-vvall to decrease ıt or pull it down altogether temporarily with the object of renovating it provi- 


ded the demolition is carried out 1n such a way as not to cause any injury or damage to any of the 
partes concerned". 


Here even it js stated, the wall has been pulled down to put up a fresh wall in that 
place. The earlier grievance of the plaintiff was the inconvenience felt by him by 
there being only a fence separating the defendant's property from the common lane. 
It is to remove that inconvenience and difficulty experienced by the members of this 
family he, at his expense, built the wall and left it to the defendants absolutely. Now 
the defendants for the purpose of their own convenience and for putting up buildings 
have found it necessary to pull down the wall and admittedly are gging to put up 
another construction in the same place That being so, 1 do not think a case has 
been made out for the grant of mandatory injunction as prayed for 


A point has been made that the defendants propose to open up a door-way and 
window in the new wall The plaintiff has not made out any right of privacy. 
He cannot prevent the defendants having any openings in the wall which they pro- 
pose to put up. The learned Counsel for the plaintiff points out that though he has 
not prayed for any declaration of his exclusive right over the lane ın question, the 
Court below has given a finding against him in the matter. It 1s submitted that this 
question was not gone into 1n the trial Court, and any decision on the matter is 
likely to prejudice him The finding of the lower appellate Courtin regard to the 
ownership of the property referred to as the common lane in Exhibit A-1 has pro- 
perly to be, discharged. It ;s therefore discharged without reference to the merits 
of the claims of either party regarding the same. The Second Appeal fails and 18 
dismissed No costs 


No leave id 
V.K. ———— Appeal dismissed. 


IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. Justice K. S RAMAMURTHI 


Periaswami Pillai and others .. Appellants* 
0. 


Sri Arunjadeswaraswam:1 Temple at Tirupanandal represented 
by its sole and hereditary trustee Sri La Sri Subramania 
Desika Gnanasambandha Pandarasannathı Avergal 
Adhinakarthar of Dharmapuram Mutt «> Respondent. 


Transfer of Property Act (IV of 1882), secttons 106 and 107——Lease required to be registered not ragistered— 
Section. 106 would be attracted 


Transfer of Property Act (IV of 1882), seciton 51—Scope 


Where a document of lease which requires to be registered under section 107 of the Transfer of 
Property Act is not registered, section 106 of that Act would be attracted and statutorily the lease 
would be deemed to be a lease from month to month terminable on the part of either the lessor oc 
the lessee by ış days” notice In such a case the fact that the written lease provides that the rent 
is payable at indefinite intervals or that the terms of the lease are such that ıt 1s smpossible to regard 
ıt as a monthly lease, 15 wholly irrelevant. 


Under section 51 of the Transfer of Property Act it 1s clear that a lessee would not be entitled to 
compensation in respect of any 1mprovements effected on the property demused 


If a lessee effects improvements not 1n a mistaken belief of his rights in regard to the land but in, 
assertion of rights which he correctly believes to be his but which ultimately turn to be unfounded in 
law, he cannot claim compensation (Vide 60 MLJ 538°LR 581A gr (PC )) 

Appeal against the Decree of the Court of the Subordinate Judge, Kumbakonam, 
in Appeal Suit No. 37 of 1961, preferred against the Decree of the District. Munsif 
of Kumbakonam ın Original Suit No. 14 of 1960. 





* S A. No. toro of 1962 and Memo. Crors-objections 25th March, 1966. 
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1. R. Venkataraman, for Appellant. 
S. Nagaraja Ayyar, for Respor.dent, 
The Court delivered the following 


JupcMENT.—Defendants, are appellants in the Second Appeal. The plaintiff 
is Sri Arunjadeswaraswami Temple at Tirupanandal. The temple filed the suit 
to recover possession of the land of an extent of 120 kults belonging toit. The facts 
which are not 1n controversy are that on 24th January, 1893 the temple granted a 
lease of the property to one Doraisam: Kothan, the father of the first defendant, sub- 
ject to the condition that this Doraisam: Kothanshall take possession of the property, 
construct a brick building for Drowpadiamman Temple, stait and develop a 
nandavanam all round the temple and plant and rear coconut trees in the nandavanam, 
and pay a rent of 12 annas per fash to the devasthanam on or before 31st January 
of each fash. He should also maintain worship in the Amman temple. In default 
of compliance with the conditions, if the temple wants he should surrender possession 
of the property with the trees, temple building, mandavanam,etc — It is the plaintiff's 
case that Doraısamı Kothan got into possession of the property and complied with 
the conditions as per the lease deed Exhibit A-4. Doraisam: Kothan died on 6th 
December, 1940 Thereafter the first defendant got into possession of the property. 
He has created certain leases in favour of defendants except defendant 8. "The 
temple through its Advocate issued notice Exhibit A-6 dated 17th June, 1959 calling 
upon the aforesaid defendants to hand over possession of the property along with 
the temple building, nandavanam, standing trees, etc., alleging that there has been 
default on the part of the first defendant to perform the conditions under ‘Exhibit 
A-4. The complamt of the temple was that the first defendant was guilty of gross 
negligence and dereliction of duties, and that he did not attend to the temple, etc. 
The first defendant’s Advocate sent a reply, Exhibit A-7, dated 14th July, 1959 in 
which the first defendant set up title to the property and did not recognise or accept 
the title of the temple. This repudiation and att:tude of the defendant led to the 
present suit, O S. No 14 of 1960 on the file of the District. Munsif’s Court, 
Kumbakonam. 


The trial Court found that the property belonged to the temple and there is 
no substance in the defendants’ contention that the property was the private 
property of Dora;sami Kothan or, the first defendant. it also held that as the 
lease deed 1n question was not registered as required by section 107 of the Transfer 
of Property Act, it was terminable on the part of either lessor or lessee by 15 days’ 
notice, and would be deemed to be a lease from month to month as specified in 
section 106 of the Transfer of Property Act. In this view the contentions of the 
defendant were negatived and a decree for possession was passed in favour of the 
plaintiff. On appeal, the appellate Court while confirming the judgment of the 
trial Court on the ments with regard to the pla.ntiff’s claim for possession held 
ithat the first defendant would be entitled to compensation with 1egard to the coconut 
‘trees which he claimed to have planted on the land in questioa. It had directed 
ithe question of compensation to be determined by a commussioner. The first 
defendant had preferred the Second Appeal. The plaintiff has filed a memorandum 
of cross-objections with regard to the claim of compensation which was upheld m 
favour of the first defendant. 


Mr. Venkataraman, learned Counsel for the appellants, contended that the 
‘lease 1n question terminated with the death of Dorasami Kothan m 1940, that there- 
after 1t would not enure in favour of the first defendant with the result that his 
possession thereafter should be presumed to be adverse as that of a trespasser, and 
‘that as the first defendant had been ın such possession without title as trespasser 
‘for over 12 years from 1940 he has perfected his title by adverse possession and the 
plaintiff's suit is liable to be dismissed on that ground. In support ofthis contention, 
ilearned Counsel relied on the decisions m Saldana v. R C. Church, Mermajal!, and 


eS sl 





I. AJR. 1930 Mad 434. 
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Jumma v. Madhusoodan Dayal, Learned Counsel also ieled upon the decisions in 
Muraldhar v. Smt Tara Dye?, and Ramachandra Agarwala v. Syameswait Dasya?, in 
support ofhis further contention that as the lease deed was unregistered, the possession 
of Doraısamı Kothan was only that of a tenant-ai-will and therefore on his death 
there was nothing which the first defendant would inherit, and that after 1940 
the possession of the first defendant would be without any 1ight and only that of 
a trespasser. In this view too he contended that the plaintiff's suit would be barred 
by limitation as the İst defendant should be held to have acqurned title to the pio- 
perty by adverse possession. 1 see no substance in these contentions Mr M.S 

Venkatarama Iyer, learned Counsel for the respondent urged that Exhibit A-4 
was undoubtedly a lease which iequired registration under section 107 of thc 
Transfer of Property Act, as ıt 1s a lease fo. more than one year. Fiom this he 
contended that ıf for want of registration Exhibit A-4 becomes inadmissible and 
useless, section 106 of the Transfer of Property would be attracted and the position 
would be that there 1s no contiact with regard to the terms of the lease, and that as 
the lease was not for agricultural purpose, statutorily, the lease would be deemed to 
be a lease from month to month terminable on the part of either the lessor or lessee 
by issue of 15 days notice. According to learned Counsel the fact that Exhibit 
A-4 provides that rent 1s payable at indefinite inteivals extending over years oi 
that the terms of the lease are such that it 1s 1mpossible to 1egard 1t as monthly 
lease, 18 wholly irrelevant. According to learned Counsel section 106 would apply 
only to such cases and the section statutorily 1egards the lease from month to month 

In support of his contention learned Counsel 1eferred me to the statement of law 
ın Mulla's Transfer of Property Act, 6th Edition, at page 106, and also drew my 
attention to the decision of the Calcutta High Court m Sheik Akloo v. Sheikh Manan*, 
in which the facts were similai to these ın the present case. In that case also thc 
terms of the lease which was unregistered showed that 1t was annual tenancy and 
the rent was payable every year and the identical point was dealt with by the learned 
Chief Justice in these terms . 


** Then arises the next question whether from that fact, ıt can be presumed that the tenancy 
was an annual tenaney  Ishould be prepared to follow what was said by my learned brother 
Mr Justice Mookerjee in the case Durge Nikarint v Goberdhan Bose® namely, “it may possibly be 
accepted as a proposition generally true, that, as indicated in Wilkinson v. Holl” the mode in 
which rent 1s expressed to be reserved affords a presumption that the tenancy 1s of 
a character corresponding thereto The rule, however, 1s not of universal application, and it 
was pointed out by Mr Justice Maule in Atherstone v — Bostoch? that the presumption of 
yearly taking from the rent bemg paid yearly does not apply to the case of lodgings and the same 
view 1s supported by the case of Wilson v Abbott? Now an this case there is nothing to rebut 
the presumption which I think ought to be drawn from the fact that the rent was to be an annual 
rent Therefore, the presumption ought to be drawn that the tenancy was to be annual tenancy , 
and so far that conclusion at which I have arrived 1s in favour of the appellant. Therefore, within 
the words of section 106 of the Transfer of Property Áct, there would be a contract, namely, such as 
I have described a contract of tenancy between the plaintiff on the one hand and the defendant on 
the other, and an annual tenancy for which an annual rent of Rs 15 was to be paid, and, thereforc, 
section 106, if 1t stood by itself, would not apply because there would be a contract to the contrary 
But unfortunately for the appellant there 1s section 107 which says that such a contract as that, a con- 
tract such as I have described, which reserves a yearly rent, can be made only by a registered instru- 
ment, arid, inasmuch as there 1s no registered instrument 1n this case, that contract must be treated as 
invalid contract and as not existng Therefore, I am forced to the conclusion that this case does come 
within section 106, because there 1s an absence of a contract to the contrary 1nasmuch as the contract 
which was m fact made and was in fact held to exist by the Court of first 1nstance was not put into 
writing and was not registered ” 


Reference has also been made to an earlie: decision of the Calcutta High Court 
in Debendra Nath Bhowmik v. Syama Brosanna Bhowmik?, 1n which the same aspect 
is stressed having regard to the express language in section 106 ‘There also thc 
document of lease was unregistered and 1t was an yearly tenancy, the 1ent stipulated 
being annual rent. It was held that as the lease deed was inadmissible under section 
107, ıt was regarded as one terminable either by lesson or lessee by 15 days notice 








: ALR 1941 All 306 6. (1837) 3 Bing N.C 508. 
2 ATR.1953 Cal 349. 7 (1841) lo LJ GP. 114 

3 ATR. 1925 Cal 1171 8 Wo 5B& G88 

4 ILR 44Cal 403 at 409 9 (18060) rı OWN 1124 
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under section 106. It is unnecessary to multiply authorities in view of the cleaz 
language of section 106. Therefore the lease in the instant case was terminable 
by 15 days notice and was current when Doraisamı Kothan died. During the 
currency of the lease the first defendant undoubtedly became entitled to and obtained 
possession of the property as the lessee, because it 1s a lease from month to month. 
it is not 1n controversy that such a lease has been validly determined as a result of 
the notice Exhibit A-6 The result therefore is that the first defendant 1s bound 


to surrender possession to the plaintiff The Second Appeal is dismissed with costs. 
No leave. 


4 


With regard to the memorandum of cross-objections-1t is clear that the lower 
appellate Court has committed a mistake in relying upon the decision 1n Alogunswamt 
Kone v. Andhom — Having regard to the terms of the lease deed in that cate, that 
decision has no application to the instant case İn that case the lease deed contained 
a provision that on the termination of the lease when the lessor terminated his 
possession, the lessee would be entitled to the cost of the construction of improvement 
which was effected on the property with the result ıt could be said that when the 
lessee effected improvements, he did them in good faith and on the presumption 
that he would be entitled to the value thereof That principle will have ro zppl:- 
cation to a case in which the lease deed contains a contrary provision Exhibit 

-4 contains a clear covenant that on the termmatıon of the lease the lessee should 
hand over possession of the property along with the building, trees, etc. without 
any claim for compensation ‘The first defendant cannot blow hot and cold 
If he relies upon the lease deed, Exhibit A-4 he is not entitled to get compensation. 
If the lease deed becomes inadmissible for went of reg.stration, urder section 51 
it 1$ clear that a lessee would not be entitled to compensation in respect of any 
improvements effected on the property demised Mr Venkatarama Iyer drew 
my attention to the decision of the Privy Council in Anffv Ra Judunaih Majumdar 
Bahadur?, and the observations therein at page 546 to the effect that 1f a lessee erects 
any building not 1n a mistaken belief of has rights in regard to the land but in asse - 
tion of rights which he correctly believes to be his but which ultimately turn to 
be unfounded m law, he cannot claim compensation. From this it will be clear 
that the Ist defendant 1s not entitled to any claim for compensation ‘The result 


1$ the Memorandum of Cross Objections is allowed No Costs in Memorandum 
of Cross Objections No leave 


VK ————- Appeal dismissed; 
Memorandum of cress-objections allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice K Srinivasan. 


Veerappa Mudaliar e Appellant* 
2. 
Venugopala Mudahar and others .. Respondents. 


Will—Constructton—Rule against inference of tntestacy—Scope 
Gil Procedure Gode (V of 1908), section 100—Finding as to age—Interference an Second Appecl. 


Specific Relief Act (I of 1877), section 42—Suit for mere declaration of title to properties in the possession 
of cultevating tenants—Reltef of possessvn not asked for—Maintainabtlety, 


It 15 true that intestacy should not be lightly inferred and that the Supreme Court in Pearey Lal v. 
Rameshwar Das, (1964) 1 SCJ 852 has laid down that where one of the two reasonable construc- 
tions would lead to intestacy, that would be disregarded in favour of a construction which does not 
create any Such hiatus. But what is of vital importance in the construction of a willis to give effect 
to the intention of the testator When the Supreme Court said that intestacy should not be mferred 
it dealt with it asa question of the construction of the terms of the will. But where, as m the 
instant case, the terms of the Will are so clear that 1t 15 not by reason of any construction intestacy 
1$ inferred 1n respect of some of the properties that decision cannot apply 
———————— — dE RUE 


1 {(r961)1 M.LJ 158 s ... LR 581A 91 6o M.L7 598 
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The finding with regard to the age of a person at a particular time 1s a finding of fact which cannot 
be further canvassed ın Second Appeal. 


A suit for a mere declaration of title without a prayer for possession will be maintainable, when 
the declaration of title 15 sought in respect of properties in the possession of cultivating tenants governed. 
by the Madras Cultivating Tenants Protection Act which prevents actual possession being taken, the 
tenants being entitleu to continue in possession. 


Appeal against the Decree of the Additional Subordinate Judge, Mayuram, 
in Appeal Suit No. 164 of 1959, preferred against the Decree of the District Munsif 
of Sirkah in Original Suit No. 28 of 1957. 


R. Gopalaswamy Ayyangar and R. Balasubramania Ayyar, for Appellant. 


R. Sundaralingam, T. K. Subramania Pillai, T. R Ramachandran and $ ayı aman 
for Respondents 


The Court delivered the following 


JuDGMENT.—One Doraisvvamı Mudahar maiiied Balamani Arri in 1921 

On 14th April, 1921, he executed a registered settlement deed gifting items I and 
2 of the suit properties to her absolutely, but with a restraint on her powers of” 
alienation only during his lifetime A shot while before his death in 1940, he had 
purchased items 3 and 4 and a suit for recovery of possession of these 1tems was 
pending when he died — Even prior to this purchase he had executed a will in 1938, 
bequeathing ceitain properties to some charities of which he had constituted the 
first defendant, who 1s the appellant, as the manager In the suit relatmg to 1tems 
3 and 4, the first defendant apphed to the Court to be brought on record as the 
legal representative "The first plaintiff in the suit who 1s a son of a divided brother 
of Doraiswami, niade a simlar application The latter was rejected and the first 
defendant was brought on record as the legal representative The fust plaintiff” 
set up title claiming rights under another will of Doraiswami which he propounded, 
but that was found against in certain othe: proceedings Balamani died in 1956 
Claiming that succession to the estate of Doraiswami opened on the occurrence 
of her death, the plaintiff, the sons and daughter of a divided brother of Doraiswami 
brought the suit. They attacked the charity and the trust said to have been created 
by the will of Doraiswam: as illusory They also claimed that items 3 and 4 
continued to Le enjoyed by Balemam, who also dealt with these items of properties 
by way of mortgage and lease With regard to items 1 and 2, Balamani was claimed to 
be the absolute owner It appears that in the will of the year 1938, Doraısvvamı 
had purported to deal with items 1 and 2 as well The plaintiffs alleged that such a 
devise ın respect of these items could not be effective as Balamanı was the absolute 
owner of these properties and they were not properties of the testator which he could’ 
validly dispose of. The plaintiffs accordingly sought a declaration of their title to 
items 1 to 4 Possession was not, however, asked for, as defendants 2 and 3 were 
entitled to be in possession as cultivating tenants 


In addition to this 1elief, certain jewels belonging to Balamanı had been entrust- 
ed with a friend of the family, one Ramaswami Padayachı ‘This peison is said to 
have deposited them 1n the Tanjore Permanent Bank The legal representatives of 


Ramaswami Padayachı were impleaded as well as the Bank for the recovery of these 
jewels, 


The first defendant, who is the contesting defendant and whose pleas have been 
icjected both by the trial Court and the lower appellant Court, alleged that the- 
settlement executed in 1921 by Doraiswami m favour of Balamanı was ineffective, 
as Balamani was on that date a minor and incapable of making or accepting a con- 
tact. It was also alleged that Doraiswami was dealing with the properties as his 
own, and in fact, he made a disposition of these items of properties items 1 and 2 
as well under his will, whereunder he granted Balamanı the iight cf enjoyment till 
her lifetime The properties were thereafter to pass to the first defendant. It was- 
also claimed by the first defendant that rtems 3 and 4 were also covered by the will,. 
it being the intention of Do1aiswami that all of these properties should comprise- 
the estate set apart for charity. It was further alleged that the first defendant had 

13 
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ibeen in possession of the properties all along and that Balamanı was not in exclusive 
possession as claimed With regard to the jewels, the first defendant aga.n assert- 
ed that the jewels were gifted to him by Balaman: and that for that reason he alone is 
entitled to the jewels. 


The principal issues which the trial Court had to decide were : Whether the 
settlement of the year 1921 was valid; Whether items 3 and 4 were also covered by 
the will ; Whether the first defendant had perfected his title by adverse possession 
in respect of these items ; Whether Balamanı was bound by the disposition of items 
1 and 2 and lastly, whether the alleged gift and the claim of the first defendant in 
that regard were true. 


Upon all these issues, the trial Court found against the first defendant. The 
first defendant canvassed this decision in appeal and the very same questions were 
set down for consideration by the lower appellate Comt The lower appellate 
Court took note of the circumstances and concluded that the evidence established that 
Balamani was a major on the date of the gift, and after the execution of the settle- 
ment deed, Doraiswami ceased to be the owner ofitems 1 and 2. The lower appel- 
late Court also took the view that the properties purported to be covered by the will 
hav.ng been set out ın detail in the schedule thereto, and items 3 and 4 not having 
"been specifically dealt with by the will 1t could not be regarded as having disposed 
of these properties in any manner. It was also noticed that at the time of execution of 
the will, Doraiswam: had not even acquired the properties in question. "There was 
no clause in the will which purported to deal with lus after-acquisitions. The 
lower appellate Curt thus rejected the contention of the first defendant that the will 
was of sufficient amplitude to include a devise of these properties as well. 


The contention that Balamanı acquiesced in the provisions of the will, which 
purported to deal with her absolute estate in items 1 and 2 and to cut it down toa 
mere life estate, and that as she was given certam other properties under the will 
which she took she cannot be permitted to object to this provision was also rejected ; 
that 1s to say that argument that though Doraiswami having purported to deal with the 
properties of Balamanı, wher Balamanı took certam properties devised to her under 
the will, she must be deemed to have elected to stand by the provisions ofthe will 
and cannot put forward the claim that her absolute interest im the estate in these 
items could not have been dealt with by the will was not accepted. Balamam 
having died, there were only circumstances which would give any clue to the mten- 
tion of Balamani, whether she elected to abide by the will, or not. That being so, 
the lower appellate Court examined the evidence m this regard and was satisfied 
that there was nothing to show that Balamani acceped the will. The doctrine of 
election, therefore, did not come into play. The plea of adverse possession set up 
"by the first defendant was also negatived, as it was undeniably established that ın 
the subsequent transactions 1n respect of items 3 and 4 Balamanı took part and was 
not excluded by the first defendant, who claimed to be in possession. Lastly, the 
plea of gift was also negatived. The appeal failed on all the points 


The first defendant has prefeired this Second Appeal and the same questions are 
canvassed over again Another point raised by the appellant 1s that the suit itself 
was bad, for possession was not asked but only a declaration was sought. 


I shall deal first with the question whether the will contams any term or any 
indication that ıtems 3 and 4 were also intended to be dealt with. ‘The will was 
executed in June, 1938. Items 3 and 4 were purchased by Doraiswamy Mudahar 
in 1939, long after the will. At the time of the exectution of the will, therefore, he 
did not expect that any subsequent acquisitions would be made by hum. He was 

-on that date 68 years of age and executed the willin anticipation of near. demise. 
He stated in the will that he had become old and that he did not expect to live much 
longer. He had no issue and no expectation of any 1ssue Nor were there any per- 

-sons whom he was willing to take in adoption. Thereafter, he proceeded to say 
that the properties belonging to him were set out in A and B Schedules and they 

"were disposed ofin the following manner. He then stated that the properties in the 


/ 
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A Schedule which included items 1 and 2 in the suit, were to be enjoyed by Balamanı, 
his wife, without powers of alienation during her hfetime and after her hfetime 
should become part of the charity estate provided m the will. He then dealt with 
the B Schedule which he constituted as the charity estate, and appointed the first 
defendant as the hereditary trustee and manager thereof. The ususal clause that 
generally finds place in a will which provides for the devise of properties acquired 
after the date of the will by the testator is absent m this case. It 1s principally on this 
cırcumstance and in view of the express statement of the testator that he was dealing 
with A and B Schedules only that the Courts below took the view that items 3 and 4 
were not covered by the willin any manner whatsoever, The opening paragraph 
ofthe will, the substance of which has been extracted above, clealy indicates that 
at that time the testator had no intention of acquiring any further properties and 
any consciousness of making a disposition in respect of such 10perties could not 
have been present in his mind at all. It is true that intestacy should not be lightly 
inferred but in the peculiar circumstances of the case, I am unable to see how the 
concurrent view expressed by the Courts below that 1tems 3 and 4 were not covered 
by any term of the wi]l or by any manner of interpretation of the clauses of the will 
can be said to be mcorrect Mr Gopalaswami Ayyangar, learned Counsel for the 
appellant, has referred to Pearey Lal v. Rameshwar Dasl, where their Lordships say that 
in construing a will, the will should be 1ead as a whole m order to get at the intention 
ofthe testator. If there 1s a conflict 1n the terms of the will such construction as 
would give effect even to a conflicting expression rather than such construction as 
would render the expression inoperative should be given Their Lordships also 
say that all parts of a will should be construed in relation to each other and it is a 
well-recognised rule of construction that the Court will look at the circumstances 
under which the testator makes the will, such as the state of his property, of his 
family and the like. In another part of the judgment, they also say, 


** Further, where one of the two reasonable constructions would lead to the intestacy, that would 
be disregarded in favour of a construction which docs not create any Such hiatus.” 


Mr. Gopalaswamy Ayyangai relies on these observaticns and argues that the ın- 
tention of the testator was to create a charity estate, for he had no one to provide for 
except his wife, and, therefore, in so far as the prop.rties which were after-acqui ed 
and which weie not in terms disposed of under the will are concerned , it must be 
taken that they should form part of the trust estate Iam unable to accept that 
that result flows even on an applicauon of this decision. What is of vital importance 
in the construction of a w_ll is to give effect to the intention of the testator. When 
their Lordships say that intestacy should not be inferred, they dealt with it as 
a question of the construction of the terms of the will. Bi t, where the terms of the 
will are so clear that it 1s not by reason of aay constiuction of those terms that intes- 
tacy 19 inferred 1n respect of some of the prc perties, the decision cannot epply. If 
ay one fact is clearer than another, it is that the testator had no intention at the 
time of executing the will of ac quiring any further properties and he only wanted 
the properties that he was possessed of to be devoted to char ity. As I have pointed 
out, there 1s no residuary clause in the will which could be 1ehed upon in support 
of ihe intention, expressed m cleai oi ambiguous terms as 1t may be, m favour of any 
devise of any after-acquisitions, "There 1s no doubt about the inteation of the testator, 
and I must emphasise that it is not on 2 construct.on of the terms of the will that intes- 
tacy in respect ufitems 3 and 4 arose. It arose as a fact by reason of the express recitals 
m the will. I am accodingly satisfied that items 3 and 4 are not covered by the will 
And the fist defendant can claim no iight thereto as a legatee under the will. 


“ 


legatee, and that as a residuary legatee, he is entitled to these items Reliance 
i$ placed on paragraph 3 of the will. 


“ Excluding the properties set out for my wife out of the A Schedule, the balance which belongs 
ito me and the B Schedule properties are decided for charity.” 


eee 


| (1964) 1 S.C.J. 85: AIR. 1963 S.C. 1703. 


It was somewhat vaguely argued that the first defendant is constituted a residuary 
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On bchalf of the appellant, 1t 1s urged that the expression balance 1efers to the 
balance of the properties not expressly disposed of by the will and that should take 1n. 
items 3 and 4 In the context, however, I am not prepared to accept chis argument. 
The testator was only referring to the properties 1n the A Schedule other than those 
bequeathed to his wife The bala: ce in the context does not refer to the balance 
of the properties remaiming after all the dispositions had been given effect to. Nor 
18 there any term ın the will which expressh constitutes the first defendant as the 
residuary legatee. ‘This contention has accordingly to be rejected. 


The next question relates t. items 1 and 2 The contentions of the appellane 
ın this regard are two-fold Firstly, it 1s z1gued that there was no valid settlement 
at all in 1921 and that, therefore, Balamanı did not acquire an absolute estate, ın. 
these items. It 1s contended that even assuming that she had an absolute estate she 
was a consenting party to the mode of disposition contained in the will, so that it 
may be validly assumed that there wasa revocation of the settlement by mutual 
consent. Secondly, it 1s clarmed that Balamani elected to take the benefits 
conferred under the will and she cannot, therefore, be permitted, to deny the 
binding nature of the will UT : 


On the question whethe: the settlement was operative or not, Balaman”s 
age on the date of the settlement came ın for examination. The learned District 
Munsif dealt with the several documents in which Balamani’s age has been given, 
more, or less approx.mately ıt might be. Now, Balamanı was the third wife of 
Doraiswami, who had married her when he was somewhat advanced in years 
It is, not therefore, unlikely that he executed a sectlement in her favour The 
document does not show that at the time of settlement, she was represented by any 
guardian. "The learned District Münsif thought that Doraiswami Mudahar could 
not have been unaware that 1f Balaman: was a minor, she should have been properly 
represented by a guardian in order to make that settlement effective. It was 
certainly not his intention at that point of time to make a spurious settlement 
The evidence on behalf of the first defendant did nct purport io establish the age of 
Balamani at the relevant tıme It was only vaguely stated that the conversations 
that took place at the time of the settlement indicated that Balamani was 16 yeaıs 
of age. ‘The age of Balamani as given in the record of her depositions in certain 
other proceedings and in an affidavit and lastly in the will itself was considered 
by the learned District Munsif, who observed . 


** Par from being any proof that Balamanı was a minor at the time of the settlement there are 


indications to the contrary on the basis of the age given 1n the registered will which is admitted to be 
Correct. 


This view was accepted by the lower appellate Court as well. It seems to 
me that this is a finding of fact which cannot be further canvassed in this Second 
Appeal. 


Nor am I impressed with the argument that there should bave been a revoca- 
tion of this settlement by mutual consent Balamanı was alive for a considerable 
number of ycars after her husband's death, and though she seems to have admitted 
that she was aware of the execution of the will, at no time was there any 
admission proceeding from her that she obtained the properties only under the 
wil. Though Doraiswami must have been aware that he had executed the settle- 
ment in her favour, he did not expressly refer to the rights created thereunder .n 
the will Had anything been stated ın the will in. that regard and it was shown that 
Balamani was a consenting party to the disposition of these properties, one could 
perhaps give some measure of credence of this contention İt was only in connection 
with the suit seeking to recover items 3 and 4, when the first defendant put forward 
Ins claims to be brought on record as the legal representative of Doraiswami that 
any quest:on relevant to the will arose, and Balamanı appears to have sided with 
the first defendant at that time. In her deposition in that suit and the connected 
proceedings, she stated that her husband executed the will after consulting her and 
other friends. The trial Court noticed that even then she maintained that the 
properties had been settled on her absolutely and that she was in possession, and? 
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for these reasons he declined to accept the contention that she gave up her rights 
ander the settlement deed. 


I am not disposed to disagree with this evaluation of the evidence. Where a 
person had certain rights ın properties and that person 1s no longer alive to say 
what rights she claimed an inference of such a far-reaching nature that that person 
gave up the rights should not be lightly made Apart from the effect which the 
doctrine of election may have and independently of it, I am not disposed to agree 
with the contentions on behalf of the appellant that Balamani voluntarily gave up 
her rights 


On the question of election, no specific plea was taken by the first defendant. 
‘The suit is by the plaintiffs who clarmed as the reversioners to the estate of 
Doraısvvamı, succession to which opened on the death of Balamanı. Doraiswami 
died in 1940 and the will came mto effect on his death Balamam died in 1956 
or thereabouts. Now, any question of election is a mxed question of fact and law. 
When the possession of the propeities by Balamam during all these years is not 
inconsistent with her possession as the absolute owner or even with her possession 
as a limited owner under the terms of the will, no mference that she made any 
election, can be made. Under the will, Doraiswami purported to grant her a 
life estate ın 1tems 1 and 2 as well as a house. Even apart from the terms of the 
will, Balamani would have been entitled to the house, for 1f it had not been devised 
differently, no other person would have claimed it Her possession and enjoyment 
of 1tems | and 2 and the house are equally consistent with her possession and enjoy- 
ment as the heir of her husband. Mr Gopalasvvamı Ayyanagar argues that if 
Balamanı took the house under the terms of the will, she must equally be bound by 
the other terms of the will, which cut down her absolute r:ght in items 1 and 2 to 
a hmited estate. But, as far as I can see, Balamani’s possession of the house is not 
necessarily referable to the will Unless one can postulate that ıt was a benefit 
conferred by'the will and Balamanı took it as such benefit, the doctrine of election 
cannot be invoked against her to prevent her from insisting upon her absolute 
rights in items 1 and 2 Learned Counsel for the respondents-plaintiffs points out 
that there is no evidence to show in what manner the house was enjoyed, whether 
, Balamanı took the house under the terms of the will or otherwise. There 1s in 
fact no plea and no proofin that regard All of these questions are now raised long 
after Balamani’s death and unless the first defendant can establish that Balamani 
consciously stood by the terms of the will and accepted the benefits conferred 
thereunder, the first defendant-appellant cannot plead the doctrine of election. 


On the plea of adverse possession, there 1s a concurient finding of both the 
‘Courts It is not denied that after the death of Doraiswami the first defendant 
brought himself on record in the connected suit and obtained possession of the 
property items 3 and 4 through Court as representing Doraiswami, the contention put 
forward by him is that he had been 1n adverse possession of these properties, but this 
plea stands negatived by the admitted circumstance that, im 1943, these properties 
were mortgaged for discharging the debts of Doraiswami and Balamani was a 
Joint executant of that document. If the plea of the appellant that these properties 
had been devised for the trust estate 1s true, it 1s do. btful if he would have agreed 
to execute the mortgage for discharging the debts of Doraiswami Whatever 
remedy the creditors might have had against that estate 1s beside the point. It is 
even more doubtful 1f he would have permitted Balaman to join in the execution of 
the mortgage ‘That mortgage was discharged only m 1953. Tull that date, there- 
fore, the first defendant cannot be said to have put forward any hostile claims against 
Balamanı, and if that should be so, I can hardly see how the plea of adverse posses- 
sion can be maintained On the question of the jewels, the finding 1s that the 
alleged gift has not been established I am unable to interfere with that finding 
in Second Appeal. 


All the contentions material to the defence of the first defendant fail. 


Lastly, ıt was urged that a suit for mere declaration 1s not maintainable. It 
has been established by the evidence that there are tenants in possession who are 
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entitled to be there under the Cultivating Tenants Protection Act and that, there- 
fore, the plaint.ffs cannot ask for possession In Ratnasabapathi Pillay v. Ramaswami 
Ayer!, it was held that when a trustee of a temple, who had been ousted from posses- 
sion by his co-trustees, sued for a declaration that his dismissal was invalid and for 
an injunction to restrain the co-trustees from irterfering with his rights, the suit 
was held not maintainable in the absence of prayer for consequential celief. But 
that decision clearly proceeded on the footing that he having been in possession of 
the properties as co-trustee and havirg been ousted therefrom, ought to have sought 
for possession and not for mere declaration In Kandaswam: v. Vagheesom*, a suit 
for a declaration of the plaint.ff’s title to the office of Mahant of a Mutt, but without 
a prayer for possession of the properties was held to be bad, when it was not alleged 
that the plaint.ff was m possession and that wasthe reason why no decree for 
possession was sought. But these are cases where possession could have been 
obtained by the suitor. But these are cases where there 1s a statute law which 
prevents actual possession being taken, the tenants, being entitled to continue in 
possession, it seems to me that the suit as framed cannot be held to be not 
maintainable. Such a question arose in the Punjab High Court in Ganga Ram and 
others v. Shi» Lal? "The learned Judge observed that at page 569: 

** The defendant has protection of his status as a tenant under section 6 of Punjab Act (X of 1953) 
in spite of the transfer of title under the pre-emption decree in favour of the plaintiff. Of course, that 

rotection 1s subject to the terms of section 6 of that Act, but that 15 a matter which obviously cannot 

be 1n Controversy in a civil Court, because it 1s a matter that will arise when eviction of the defendant 
as tenant 18 sought Now, eviction of the defendant as tenant can only be obtained under the provi- 
sions of Punjab Act (X of 1953) and not in a civil Court Thus the plamtiff cannot claim posses- 
sion of the property as against the defendant as tenant ın a civil Court ... . ..It follows that 
there 18 no consequential relief that the plaintiff could claim in the civil Court and $o on this con- 
sideration he cannot be denied declaration he seeks.” : 
A similar view has been expressed .n Seshu Reddi v Rama Raghavareddy*, where the 
leaned Judge observed thus : 

* A sut such as the present 18 certainly maintainable where the only relief prayed for 1s 


granting a declaratory decree, because the consequential relief to which he may be entitled to viz., 
recovery of possession of the property, 18 not one which a civil Court .. can grant." 


The plea that the suit as brought 1s not mamtamable accordirgly fails. 
The iesult 1$, the Second Appeal fails and is dismissed with costs. Leave 
granted. 
V K. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—Mr. Justice M NATEsAN 





Ponnuswamy Reddiaı . Appellant* 
v. 
Vasantha (minor by mother and next friend Kannammal) .. Respondent. 


Ewidence Act (I of 1872), section 114—May presume— Woman leaving lawfully wedded husband —Lwing 
with ancther in illicat intimacy from about ten days of her leaving husband —Birth of a child unthin seven months 
after lea ing husband—. Natural birth after full period of gestation—JNo evidence contra—Not the sllegytsmate 
child of the other man—Presumption 

The first defendant and a woman had been living together 1n illicit intimacy from about ten days 
after she left her lawfully wedded husband. A child was born within seven months after she left her 
husband. 

On the question whether the first defendant was the father of the child. 


Held, there 1$ no evidence that it is not a natural birth afte: thefull period of gestation of about 
280 days. Section 114 of the Evidence Act can be relied upon m such a case having regard to the 
common course of natural events and human conduct If it 1s nota case of premature delivery, 
the coitus leading to conception should have been scme two months prior to the vvcman onu g the 
first defendant after leavn g her husband In the absence of a finding that the first defendant was 
Lene UU ee Ea 
1. (1910) LLR 33 Mad 452 20 MLJ MLJ 463 
: 3 ILR (1964) Punj 555 (FB). 

2. LLR (1922) Mad. 13 (F.B.) (1941) 2 4 AIR 1964 AP. 118, 123. 

5S,A, No. 1080 of 1962. 29th July, 1966. 
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xeeping the woman as his concubine at the relevant period prior to the marriage one cannot assume 
that he 18 the father of the child 


Appeal against the Decree of the Distict. Court of North. Arcot in Appeal 
Suit No. 547 of 1960, preferred egainst the deciee of the Court of the District Munsif 
of T.rupattur in Oiiginal Suit No 622 of 1959. 


1. V. Balakrishnan and N Vanchinathan, for Appellant 
T. R. Ramachaadran and R. Swapunyam, for Respondent. 


The Court delivered the following 


JUDGMENT.—The first defendant in a suit for mainterance by an illegitimate 
gul represented by her mother as next friend is the appellant before me. The 
suit was filed in forma pauperis and admittedly the mother of the illegitimate child 
was for sometime at least a concubine of the first defendant The case on behalf of 
the plaintiffs mother and daughter, the mother figuring as the first plaintiff, was that 
in February, 19 5 thatis attheend of Tha: 1955 the mother was got married to one 
Thirunavukkarasu, obviously against her desire, that she went to live with him at 
Gundureddiyur and was there with him just for a period of ten days and after that 
Short stay, she Joined the first defendant in his village as his concubine. The 
evidence, clear and clinching is, that at any rate after leaving Thirunavukkarasu 
who has figured as P W. 1, the first defendant has been keeping the: woman as his 
concubine. It 1s found by both the Court: below that when the mother left her 
lawfully wedded husband preferring the compaay of the first defendant, there was 
a Panchayat at which the mairiage was dissolved according to caste custom The 
dissolution of the marriage 1s stated to be in or about the middle of February, 1955. 
The woman who has been living wich the first defendant as his concubine gave birth 
to a girl on 29.h August, 1955, that 1s about seven months after she left her husband. 
İt 1s this girl who is the second plaintiff in he case and for whom maintenance 1s 
claimed. In both the Courts below and here in Second Appeal the contention on 
Lehalf of the first defendant has been that this girl was not his and under section 
112 of the Evidence Act she must be presumed to be the child of the lawfully wedded 
husband who has figured as P W. 1 


The Courts below have awarded maintenance to the child at Rs. 5 per month. 
Both the Courts below are of the view that there was sach animosity between the 
woman and PW 1 whom she had taken as her husband that it is unlikely that they 
had any intercourse, While it may be that they had been hvimg together for a 
period of ten days, the Courts below would hold that the husband had no access. 
A perusal of the judgment of the Courts below leaves one with the impression 
that the Courts below demanded evidence of not merely opportunity for intercourse 
but evidence that there was intercomse Certainly that is not the requisite of 
section 112. = 


Tü this case, m my view, it 15 unnecessary even to apply section 112 of the 
Evidence Act as the question for consideration 1s whether the first defendant was 
the father of this girl. The finding 1s to the eff ct that the first defendant and this 
woman had been liv ng together im illicit intimacy from about ten days after she 
left her husbard. This child was@born within seven ,months after she left 
her husband. There1sno evidence that it is not a natural birth after the full period 
of gestation of about 260 days. In a case of this kind we may rely on section 114 
of the Ev.dence Act having regard to the common course of naturalevents and human 
conduct. Ifitis not a case of premature delivery the coitus leading to conception 
should have been some two months prior to the woman jo.ning the first defendant 
after leaving her husband In the absence of a finding that the first defendant was 
keeping this woman as his concubine at the relevant period prior to the marriage, 
one cannot assume that he is the father of the child It follows that the conclusion 
that this child is the illegitimate child of the first defendant cannot be sustained 
Neither of the Courts below have addressed themselves to this aspect of the matter 
and even on the question of access they have gone wrong On this view, the claim 
for maintenance has to fail 
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However Counsel desire to record what has happened atter I posted the case 
for this day for judgment. Having regard to the fact that this woman had been 
his concubine, it 1s stated, that the first defendant offered to pay and paid her 
Rs. 350 in cash to be used for the benefit ofthe minor girl Learned Counsel appear- 
ing for the minor child represented by her mother as guardian stated that the 
amount has been paid into the hands of the mother. Learned Counsel appearing 
for the first defendant further states that the amounts 1f any deposited by him towards 
maintenance in the Lower Court pursuant to the decree may be withdrawn by 
the guardian herself despite the fact that the decree for maintenance 1s now being 
reversed. There will be an order that the amounts if any already deposited in 
Court by the first defendant towaids the decree may be paid ove: the second plaintiff 
represented by her guradian without any security. 


In the result, subject to the above direction as to payment out of the amount 
deposited in Court to the second plaintiff's guardian, the Second Appeal 1s allowed. 
If any costs have already been paid by the first defendant, the plaintiffs will retain 
the same The order as to Court-fees made by the trial Court will stand. Other- 
wise there will be no order as to costs. 


V.S. ———— Appeal allowed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mnr. JusricE P. RAMAKRISHNAN. 


Natesa Pillai alias Dorairaja Pillai .. Appellant* 
v 
The Public Prosecutor, Pond.cheiiry and another .. respondents. 


French Gode of Criminal Procedure, Articles 202 (2), 216—Recewwer—Partie civile moving. for the pro- 
secutzon of Recewer and for damages—Found guilty of breach of trust by trial Court as a correctional Gourt—Award 
of damages to partie civile—Appeal by Recewver——Acqutttal—Appeal to High Court by partie civile by way 
of cassation—No jurisdiction to interfere with acquittal at the sole tnstame of partie civile—Liability of Recewer, 
a civil one—Open to partie civile to take ciwil proceedings against Recewer 


There 1s no jurisdiction to mterfere with the order of acquittal, at the sole instance of the partie 
civile by the High Court 1n the exercise of 1ts power of cassation : 


Article 202 (2) of the French Ciode of Criminal Procedure confers a right of appeal (1) to the 
accused party or the persons found hable, (2) to the parie ctvile confined exclusively to his civil 
interest, (3) to the Forest Administration, (4) to the Public Prosecutor, and (5) to the Public Pro- 
secutor of the Court of Appeals Article 216 confers on the parte cile, the accused, the Public 
Prosecutor and the persons made civilly responsible, the right to appeal 1n cassation against an order. 
It 1s clear that when the partze cile under Article 216 appeals for relief by way of cassation, it must 
be read with Article 202 and therefore the appeal must be confined exclusively to his civil interest. 
This restriction, however, has an exception. If the party who moves the Court of Cassation in appeal 
is the Public Prosecutor, the entire decision can be at large and the parte. cwile may also agitate his 
rights withm the forum of such an appeal But, if there is no appeal by the Public Prosecutor the 
provisions in Article 202 (2) restricting his right exclusively to his civil interest will apply The 
partie cile cannot seek for reversal of the finding of acquittal, if the Public Prosecutor had not appealed. 


The relationship of the Receiver though appomted by Court, 1s governed by contract, and his 
liability would be acivilone In a case decided as a correctional matter, the acquittal of the accused 
will leave cpen to the partte civile a right to pursue his civil remedy ın independent civil proceed- 
angs, unlike n the case of ag cacquittal by the Court%f Assises of an accused, charged for a major 
crime. 


Appeal against the Judgment of the Tribunal Superior d” Appeal, Pondicherry 
Appeal No 131 of 1964 against No 60, Tribunal de Premiere Instance, Karankal. 


S. M Amjad Nawnar, for Appellant. 


7. Stumslas for A. Bala Pajanor, V. R Venkataraman and 7. Stanislas, for 
‘Respondents. 


The Public Prosecutor for Pondicherry at Madras, for State 
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The Court delivered the following 


TODGMENT —ln the course of certain iefeie proceedings for urgent orders 
under the French Civil Law, the Court of First Instance, Karaikal, appointed on 
24th October, 1941, one Amalu Pillai, as Receiver of certain properties. "The 
present appellant, Natesan Pilla: ahas Dojeiraja Pillai, was a party in the refere 
proceedings It appears that Amalu Pillai had received, in the course of his duties 
as Receiver, income from the properties in his custody but he was able to account 
only for a part of it, and he failed to account for a fairly large sum, viz., Rs. 32,924. 
Subsequently the Receiver was discharged, and the Court appointed another person 
as Receive: But Natesa Pillai alias Do1anaja Pillai was aggrieved against the 
conduct of the Receiver in not accounting for the above sum of money, and he 
moved the authorities for prosecution of the Receiver, and he also as partie civtle 
claimed damages from the Receiver to be awarded by the Criminal! Court The 
matter was tned by the Court of First Instance at Karaikal as a correctional offence 
under the French Criminal Law, involving the contiavention of Articles 406 and 
408 of the Code Penal (criminal breach of trust) The learned Judge of the Court 
of First Instance found the Receiver guilty under the aforesaid provisions and sen- 
tenced him to undergo imprisonment for six months and to pay a fine of 200 frances 
He also recognised the claim of Natesa Pillai as partie civile for the awaid of damages, 
and directed the accused to pay Rs 24,924 as damages to be deposited in the 
Court of First Instance at Karaikal in accordance with the request of the pai&e 
cie. Agamst this decision the accused-1eceiver appealed, and the Cour Superieur 
D’ Appel at Pondicherry in a short judgment acquitted him, making the following 
direction 


** Whereas 1t concerns a purely civil contract violation of which 1s of the jurisdiction of the civil 
Court, therefore, the accused 1s to be discharged both from the penal sentence and from that of 
damages pronounced by the first Judge against him” 


Against this order the partie cwile, Natesa Pillai has filed this appeal before this 
Court requesting it to exercise the powers of the Cour de Cassation, under the French 
Jaw, conferied on this Couit under Central Act XLTX of 1962. 


It was represented before me by the Cofinsel for the respordent-accused, as a 
preliminary objection, that in the circumstances of this case, the fartw cwile has 
no right to move this Court for relief by way of cassation ‘The relevant sections of 
the French law, 1n this connection, are Article 202, sub-section (2) and Article 216 
of the French Code of Criminal Procedure (Coded’ Instruction Criminclle) Article 
202 says that right of appeal will be conferred (1) to the accused party or the persons 
found liable; (2) to the partie civile, but it will be confined exclusively to his civil 
interest, (3) to the Forest Admınıstıatıon , (4) to the Public Prosecutoi; and 
(5) to the Public Prosecutor of the Court of Appeals Arbcle 216 confeis on the 
partie cwile, the accused, the Public Prosecutor, and the peisons made civilly 
1esponsible, the right to appeal ın cassation against an order — It 1s clear that when 
the partte ctvile, under Article 216 above cited, appeals for relief by way of cassation, 
it must be 1ead with Article 202 above, and therefore the appeal must be confined 
exclusively to his civil mterest "This restriction, howevei, has an exception. If 
the party who moves the Court of cassation in appeal is the Public Prosecutor, the 
entire decision can be at large, and the partie ciuile may also agitate lis rights 
within the forum of such an appeal But, if theie is no appeal by the Public Pro- 
secutor, the provision in Article 202, si.b-section (2), 1estiicting his 1ight exclusively 
to his civil interest will apply Thus, it has been held in regard to the right of 
appeal under Article 202. 

** In default of appeal by the Public Prosecutor, the judgment of acquittal will acquire, as regards 
Action Publique (Prosecution), the finality of a matter decided (Chose Fugee), the partie cwtle wall be 
able to raise 1n appeal only such matters as concern solely his civilinterest, and the Court in such an 
appeal will not be able to award punishment to the accused acquitted by the First Court" (Crime 
26 January, 1944—Dalloz, Recueil Analytique de jwisprudenee et de legislatton (hebdomadaire), annee. 1944, 
Jurisprudence, page 108). 

In this case there 15 no appeal by the Publ.c Prosecutor. Therefore ihe partie 
cwile cannot seek for reversal of the finding of acquittal. 


14 
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As regaids the contention about the civil liability of the Receiver, the Court of 
appeal at Pondicherry has found that even though the Receiver, is an officer of the 
Court, his relationship 1s governed by contract This conclusion 1s well supported 
by authority. There 1s also the further question that mn a case decided as a Correc- 
tonel matter, the acquittal of the accused will leave open to the partie cive a right 
tos pursue his civil remedy in independent civil proceedings, unlike in the case of 
an acquittal by the Court of Assises of an accused, charged for a major crrme. The 
Commentary of Pratique Cruminelle by Faustin Helie at page 91 has this to say 

** Tt follows from Articles 191 and 212 of the Code d" instruction Crimmelle that the Tribunals 
Correctionel, ceasing to have jurisdiction to deal with the offence, when they declaie that the facts 
do not constitute a Delit or contravention, are incompetent for deciding on the question of the damages 
claimed by the partie civile, because there 1s no provision of law which gives them a right to decide 
on the civil right separately from the Correctzonel prosecution, therefore, the action in damages will 
remain intact for being carried before the civil jurisdiction ”” 

This observation in the commentary 1s based upon the decision of the Court of cassation made on 
the 21st of April, 1904 
In the light of the foregoing observations, I am of opinion that there 1s no justifi- 
cation to interfere with the order of acquittal, at the sole instance of the partie 
civile by this Court in the exercise of its power of Cassation Adoptirg the reasoning 
mentioned in the Commentary of Fausti Helie above cited, the acquittal of the 
accused by the Correctionel Court will leave in tact the remedy of the partie cwile 
against the Receiver for damages ın the civil Court, and it will be for him to take 
appropriate steps as and when advised, for that purpose. The appeal is dismissed 
with the above observations 

V.S. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Onginal Jurisdiction.) 
PRESENT :—Mn. Justice K. V&ERAswAMI AND MR. Jusricg M. NAHSESAN. 


K. Visalam .. Petitroner* 
v. 

The Additional Authorised Officer (Land Refoims), Nagapattinam, 
East Thanjavur District .. Respondent. 


Madras Land Reforms (Fixation of Geing on Land) Act (LVIII qf 1961), sections 5, 17, 62 and 72.— 
Gultivating tenant in. possesston of lands as tenant—Excess over the tenant’s ceiling area—Reverter to landlord — 
Authorised Officer—Nottce to take possession of such surplus land and for distribution for landless persons—- 
Validity—Writ under the Constitution to quash. 

The petitioner-landlord owned 5 acres and 87 cents The total holding of the tenant as tenant 
was 5 acres and 94 cents ın standard acres. The Authorised Officer took proceedings under section 
62 of the Act to take over the excess holding ın the hands of the tenant and for distribution to landless 
persons for cultivation under the Act. The petitioner claiming the right of reverter of such excess 
over the tenant’s ceiling area under section 17 of the Act, applied under Article 226 of the Constitu- 
tion to quash the proceedings of the Authorised Officer 

Held, the writ will issue quashing the proceedings of the Authorised Officer Under section 17 
there will be a reverter to the landlord of the excess of the holding 1n the hands of the tenant 

A “ tenant ” is defined by the Act to include a cultivating tenant When section 17 (1) speaks 
of “any person as a tenant ’ it has to be taken that the word “ tenant ” there means a cultivating tenant, 
m the present context, and he will be governed by Chapter VIII and for purposes of section 5, he will 
not come within its ambit so as to enable him to hold 30 standard acres A separate ceiling is fixed 
for a tenant under section 60 Therefore under section 17 (1) where a tenant or cultivating tenant’s 
holding 18 in excess of the 5 standard acres, the excess can be taken over but if the excess 1s less than 
the ceiling area allowed to a landowner, to the limit of the difference to make up 30 standard acres, 
the land in excess of the permissible holding 1n the hands of the cultivating tenant will revert to such 


landholder. 

Petition under Art'cle 226 of the Constitution of India, prayirg that in tke 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of ce?fzorarı calling for the records of the pioceedirgs before the 
respondent ın MRII 13—S /MNG, and quash the notice issued in MR II-13/S/ 


MNG: (Form No 32) dated 18th January, 1966 
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V Balasubramanyam and V Kunchithapatham, for Petitioner, 
The Government Pleadei, for Respordent 
The Order of the Court was made by 


Veesaswami, 7 —The petitioner who is a lardowrer seeks to quash a notice issued 
to her in Form 32 dated 18th January, 1966, under the provisions of the Madras Land 
Reforms (Fixation of Ceiling on Land) Act, 1961 "The effect of this notice is that 
an extent of 94 cents as being in excess of a cultivating tenant’s ceiling area would 
be dealt with under Chapter VIII of the Act The petitioner says thet the extent 
of 94 cents should revert to her under section 17 (1) The question will turn on the 
construction of sections 5 and 17 and some of the provisions in Chepter VIII. 


Section 5 (1) (a) defines the ceiling area in the case of a person or a family, 
But this provision opens with the words * subject to the provisions of Chapter VIII ”. 
Chapter VIII relates to a cultveting tenant’s ceiling area Section 59 Imuts the 
operation of this chapter to a period of three years, now extended to six years from 
the date of publication of the Act The next section defines the cultivatir c tenant's 
ceiling area to be five standard acres held by a person partly as a cultivating tenant 
and partly as owner or wholly as a cultivating tenent There is an Explanation 
to this section to the effect that the expression cultivatmg tenant will include any 
tenant who 1$ 1n actuel possession of land, though he does not contribute his own 
physical labour or that of any member of his family in the cultivation of such land, 
Section 61 requires a person holdmg land as a cultivating tenant to furnish returrsin 
certain cases. Section 62 empowers the Authorised Officer to take possession of land 
in excess of the cultivating terant’s ceiling area In respect of the land taken 
possession of under that section, there is the Lability under section 63 on the Govern- 
ment to pay rent. The lands so taken possession of are intended under section 64 
to be distributed by the Authorised Officer in the manner indicated The rest of the 
provisions in this Chapter are perhaps not relevant for the instant purpose except 
section 72 which seys that the provisions of this Chapter shall subject to the provi- 
sions of section 17 have effect notwithstanding anything mconsistent therewith 
contained m any other provisions of the Act This Chapter has an overriding effect 
and will prevail notwithstanding anythıng inconsistent therewith contained in the 
Act, but such effect of the Chapter is, however, made subject to the provisions of 
section 17 which means that section 17 will prevail over Chapter VIII. Section 
17 (1) states. 

“ Where any land held by any person as tenant 1s in excess of the extent of land which he is entitled 
to hold under section 5, the possession of the land 1n such excess shall, with effect from the date of 
the publication of the final statement under section 12 or 14 revert to the landowner where and to 
the extent to which the land of the landowner himself 1s not liable to be declared as surplus land in 
accordance with the provisions of this Act” 


While this provision is relied upon by the petitioner, for the Government, it 15 
said that it will not assist the petitioner to have a reverter of the 94 cents 


On facts the petitioner owns 5 acres 87 cents The total holding of the tenant 
is 5 acres 94 cents, no part of which he owns. 


A tenant is defined by the Act to include a cultivating tenant Wher section 
17 (1) speaks cf ** any person as a tenant ”, st has to be taken that the word ‘ tenant? 
there means a cultivating tenant in the present context. If he 1s a tenant and there- 
- fore a cultivating tenant, he will be governed by Chapter VIII and that means that 
for purposes of section 5, he will not come within its ambit so as to enable him to 
hold 30 standard acres "The effect of the words *subject to the provisions of 
Chapter VIII’ in section 5 (1) (a) is, m our opinion, that the ceiling area fixed by 
that provision will not apply to a case of a cultivating tenent for whom a separate 
ceiling 1s fixed by section 60 That being the case, when we come to section 17 (1) 
the meaning is clear that where a tenant or a cultivating tenant’s holding isin 
excess of the extent of the ceiling area fixed for him, ramely, 5 acres, the excess can 
be taken over, but if the excess 1s less than the ceiling area allowed to a land 
owner, to the limit of the difference to make up 30 standard acres, the land in 
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excess of the permissible holdmg im the hands of the cultivating tenant will revert to 
such landowne1. 


What the learned Government Pleader contends, however, is that the words 
‘subject to the provisions of Chapter VIII in section 5 (1) (a) do not mean that a 
cultivating tenant ın his capacity as a person cannot own whatis permitted. by that 
section In other words, section 5 (1) (a) has apphcation to every person but rot 
to a culttvating tenant Butinasmuch as a cultivating tenant is also a person, to tha. 
extent section 5 will apply Büt in so far as he is a cultivating tenant, Chapter 
VIII will apply There is, therefore'according to the learned Government Pleader, 
a ceiling within a ceiling, namely, thet as a person he can have 30 stendard acres 
but as a cult.vatang tenant he cən have only 5 standard acres If section 5 (1) 
(a) 18 undeistood 1n that manner, 1t is obvious according to him, that section 17 
(1) will not enable the petitioner to get a reverter of the 94 cents 


We cannot accept this construction When section $ (1) (a) says, “ subject to 
the provisions of Chapter VIII" in the case of a cultivating tenant the only pro- 
visions to be looked at for application m his case are those found 1n Chapter VLHT 
It follows that when section 17 (1) speaks of a tenant, he 1s a person who is governed 
by Chapter VIII Understood in that sense, which is the only sensen whch the 
provisions afore mentioned can be understood, we have no doubt that the peti- 
tioner 1s entitled to the benefit of section. 17 (1) This will be more especially so, 
because section 60 itself defines a cultivating tenant’s ceiling area as so many acres 
held by any person partly as a cultivatmg tenant, and partly as an owner or wholly 
as a cultivating tenant — It is, therefore, not permissible to make a distinction of a 
cultivating tenant as 2? tenant for one purpose and asa person for another purpose, 
namely, for attracting section 5. 


V.S. 





Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—MrR Justice N Krishnaswamy REDDY 
A Kanniah and others .  Petitioners* 


Criminal Procedure Code (V. of 1898), seections 4 (h), 190 (1) (a), 249—Report of a police officer in a 
non-cognizable offence without. rnvestegation—Complaint—Cognizance can be taken of an offence, by Magistrate— 
Stay of proceedings as the accused were absconding—Order stopping proceedings illegal and without jurisdiction 
and vord—Continuance of the proceedings originally instituted —Valud— Memo by Public Prosecutor of filing a 
fresh charge sheet— May amount to smplied withdrawal ” 


It 1s well-established that a report of a police officer in a non-cognizable offence without investi- 
gation as required under section 155 of the Code will be complaint as defined under section 4 (2) 
ofthe Code If the Magistrate took cognisance of an offence upon such a complaint, section 249 
ofthe Code excludes stopping proceedings in cases instituted Any order passed by the Magistrate 
sopping such proceedings would be illegal and would be without jurisdiction and therefore void, 
As the stopping of the proceedings itself would be void, the question of revival does not arise The 
original trial started on the complaint filed by the police continues as there was no valid order pres 
venting the course of the original trial. 


Any memo filed by the Public Prosecutor that he would file a fresh charge-sheet would show that 
lewas not pressing the case instituted on the original complaint. That will certamly amount to 
zxumphed withdrawal. ; 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the Judgment of the Court of the Sub-Magistcate 
of Ponneri dated 19th July, 1965, and made in CM P No 1003-F in CC No. 687 
of 1965, GM P No 1093/D/65in CC No 685/65, CGMP No. 1003-C/65 in CCG. 
No 683/65 and C MP No 1003-Ain C C. No 524 of 1965 respectively on hus file. 

P R Gekulakriskaan, for Petitioner in Cr]. R.C Nos, 931 and 1023 of 1965. 

S A Seshadri, for Petitioner in Crl R.C. Nos. 1149 and 1151 of 1965. 

Public Prosecutor, for State.- 

The Court made the following 


OnpER ~The petitioners in all these cases were charged for offence under sec- 
tion 5 read with section 7 of the Motor Vehicles Taxation Act by the Sub-Inspector 





* Cri, R C Nos 931, 1023, 1149 and 1151 of 1965. [3th October, 1966, 
Çrl, R.P. Nos. 919, 1098, 1129 and 1131 of 19635. 
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of Police, Uttukottai. The Sub-Magistrate, Ponneri, took cognizance of the cases 
against the petitioners on a complaint filed by the Sub-Inspectoi of Police The 
petitioners did not appear in Court for ə long time in spite of stcps taker by the 
prosecution The proceedings were stayed under section 249, Cr mural Procedure 
Code, with the sanction of the District Magistrate, Chirgleput Subsequently, 
the case was revived and taken on file for trial by the Sub-Magistrete, Ponneii 
The petitiones raised several object.ons before the Sub-Magistrate, ard mainly 
contended that the stay of proceedirgs emounted to an acquittal and that the revival 
of the case agaınst the petitioners was illegal The learned Sub-Məgistrate nega- 
tived their contentions and held that stoppirg proceedirgs under section 249, Crimi- 
nal Procedure Code, with the sanction of the District Magistrate on the ground that 
the petitioners were absconding for a long time would not amount to an acquittal 
and that the revival of the proceedings was perfectly legal. 


The learned Coursel for the petitioners contends that the order passed under 
section 249, Criminal Procedure Code, by the Sub-Magistrate, in stopping the pro- 
ceedings 1s illegal ard the said order must be deemed to be the withdrawal of com- 
plait under section 248, Criminal Procedure Code, end the consequences of which 
should have been 2n acquittal of the petitioners. Section 249 of the Ciiminal Pro- 
cedure Code is as follows — 


- 


€ In any case instituted otherwise than upon complamt, a Presidency Magistrate, a Magistrate 
of the First Class or with the previous sanction of the District Magistrate, any other Magistrate, may 
for reasons to be recorded by him, stop the proceedings at any stage without pronouncing any 
judgment either of acquittal or conviction and may thereupon release the accused ” 


This section. can be ynvoked only im cases instituted otherwise than upon a com- 
plaint Complaint 1s defined ır section 4 (2) of the Criminal Procedure Code as allega- 
tion made orally or m writing to a Magistrate with a vicw to his teking action under 
this Code that some person whether known or urknowr, has committed an offence, 
but it does not include the report of a Police Officer The report of a Police Offi- 
ceris ope that 1$ contemplated under scctio»s 170 and 173 of the Code of Criminal 
Procedure which 1s filed by a Police Officer as a 1:esult of ievestigetion Under 
Chapter XIV of the Code of Criminal Procedure, an officer m charge of a Police 
Station has got power to investigate in cognizable cases In. ror-cogrizable cases, 
a Police Officer can investigate only with the order of a Magistrate of the First or 
Second Class having power to try such cases o1 of a Presidency Magistrate The 
offence for which the petitiorers were charged is undoubtedly a non-cognizable offence 
The Sub-Inspector admittedly had rot obtained orders from the corcerred Megis- 
trate to investigate the case under Chapter XIV of the Code of Crimiral Proceduie. 
The report by the Police Officer m a non-cognizable case without gcttirg peimus- 
sion to investigate the case as required under section 155 of the Code of Crimiral 
Procedure, carnot be a police report contemp lated under section 173 of the Code of 
Criminal Procedure Under section 4 (2) a police ieport is excluded from the cate- 
gory of complaint It is well established by the decisions that a report of a Police 
Officer m a ron-cogrizable offence without investigation as required under section 
155, Criminal Procedure Code, will be a complaint as defined sn section 4 (h) 
Vide State G SSI v Ramaswami!, Chidambaram Pillai v Emperor?, Public Prosecutor v 
A V Ramiah?, Mallikharjuna Prasada Rao v Emperor* 


Under section 190 (1) (a) of the Code of Criminal Procedure, a Magistrate can 
take cognizance of an offence upon receiving a complairt of facts which constitute 
such offence Under section 200, Criminal Procedure Code, if any complaint 1s 
“made by a public servant, he need not be examined on oath 


The learned Sub-Magistrate took cognizance of the case under section 190 (1) (a) 
as a complamt Section 249, Criminal Procedure Code, excludes stopping 
proceedings in cases instituted on complaints The order passed by the Sub- 





1 (1963) 1 MLJ 15 1963 MLJ (Cd) 3 (1958)1AnWR 145 1958MLJ (Or) 
68 AIR 1963 Mad 160 189. ATR 1958 A P 392. 
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Magistrate in stopping the proceedings 1s clearly wrong as the cases against the 
petitioners were instituted on a complamt contemplated under section 4 (2) and 
190 (1) (a) of the Code of Criminal Procedure The order under section 249, 
Criminal Procedure Code, is therefore illegal 


Learned Counsel for the petitioners contends that these case”, being summons 
cases, the order passed bythe Sub-Magistrate stopping the proceedings must be 
deemed to be the withdrawal of the complaint. I am unable to agree with this 
contention The order passed by the Sub-Magistrate under section 249, Criminal 
Procedure Code, 1s an order passed without jurisdiction and therefore is void İt 
should be taken for all purposes that the order 1s nen est The result is that there 
was a gap in the trial between the date of the stopping of the proceedings and the 
revival of the proceedings As the stopping of the proceedings itself is found to be 
void, the question of revival does not arise The original tral started on the eom- 
plaint filed by the police continues as there was no valid order preventing the couse 
of the original trial Learned Counsel for the petitioners relied upon the decision in 
Public Prosecutor v. Rajagopala! That was a case where the accused was prosecuted 
for an offence under section 14 (c) Madras Entertarrments Tax Act, 1939, and the 
Public Piosecutor filed a memo for staying of trial under section 249 on the ground 
that a fresh charge-sheet would be filed against the accused and two others “The 
case was stayed and a fresh complaint was filed against the accused end hus two 
partners Somasundaram, J, held that the case was instituted on a complaint 
and tbe result of the memo filed by the Public Prosecutor would amount to a with- 
drawal of the compl?int under section 494 and the only order that could be passed 
was acquittal and that the trial of the accused along with others would be barred by 
section 403, Criminal Procedure Code. 


It is clear in-that case that the memo filed by the Public Prosecutor that he 
would file a fresh charge-sheet would show that he was not pressing the case insti- 
tuted on the original complamt, That will certainly amount to an implied with- 
drawal At the request of the learned Counsel for the petitroners, I directed the 
learned Magistrate to produce all the records concerned in the case to find out 
whether there was any endorsement by the Public Prosecutor for stopping the 
proceedings undei section 249, Criminal Procedure Code. 1 find from the records 
that the proceedings were stopped on the initiation of the Magistrate himself as he 
found that the petitioners were absconding for a long time and that he could not 
proceed with the cases. 


In the circumstances mentioned. above, the learned Sub-Magistrate 1s directed 
to proceed with these cases expeditiously and dispose of them according to law, 
The petitions are dismisved, : 


V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mnm. Justice P CHANDRA REDDY, Chief Justice AnD Mr Justict 
M. NATESAN. 





R. P David and another .  Petitioners* 
v 
N Danuel (died) and others .. Respondents 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 14 (1) (b)—Landlord requiring 
building for demolitton and reconstructton—Bona fide derire or sntention essential—No requirement building is 
to be old and decrebut 


The petitioners purchased two properties and applied to the Corporation of Madras for sanction 
of the lay-out plan for the construction of new buildings after demolition Büt the Corporation 
replied that the sanction would be accorded only after the existing buildings were demolished One 
of the buildings had been largely demolished and in respect of the other that was m the possession of 
a tenant an application under section 14 (1) (6) of the Act was made to the Rent Controller The 


— 
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Rent Controller allowed the application but in appeal the Appellate Authority, reversing the order 
of the Rent Controller held that the application was not bona fide as the landlords had not averred that 
the buildings were old and required for demolition and reconstruction and that they had not 
decided what kind of buildings they are going to reconstruct after demolition Ona revision petition 
filed by the landlords 


Held, the application filed by the landlords under section 14 (1) (b) of the Act has to be allowed. 


The only requirement of section 14 (1) (5) 1s the honest desire. of the landlord to demolish the 
building and such demolition 1s to be made for the purpose of erecting a new building on the site of 
the building sought to be demolished There is nothing in the language of this clause to warrant the 
view that the building should be old and decrepit The expression ‘ bona fide’ occurring 1n that clause 
cannot sustain the opinion that it 1s only when a building 1s old and in a dilapidated condition that 
it could be demolished for the purpose of putting up a new construction so as to attract clause (5) of 
section 14 (1) The import of the section is that the desire or the intention to demolish and rebuild 
should be honestly entertained by the landlord — It should not be a device to evict the tenant 


Moreover there are sufficient safeguards in the statute itself against such devices m the shape of 
section 14 (2) (&), section 16 and section 33 (3) (5) 


The fact that the landlords have not decided as to what use they should put part of the building 
after 1ts reconstruction is not decisive on the question of bona fide 

Petitions under section 25 of Act XVIII of 1960 praying the High Court to 
revise the order of the Court of Small Cause, Madras, dated 12th September, 1963, 
and made in H R. A Nos 122 and 123 of 1963 (HRC Nos 3096 and 3095 of 
1962 Additional Rent Controller, Madias) 


V. C Veeraraghavan and C Harikrishnan, for Petitioners 
V K Tharuvenkatachan and 7 S Vedamanckam, for Respondents. 
The Judgment of the Court was delivered by 


Chandra Reddy, C. —In the revision cases filed by the agriieved landlords 
against the judgment of the Court of Small Causes at Madiəsm HRA Nos 199 
and 123 of 1963 the controversy centres around section 14 of the Madres Buildings 
(Lease and Rent Control) Act and the Rules The petitioners purchased the 
ground and premises Nos. lll and 112, Kodambakkam High Roed, Medras on 
16th February, 1961, from the former owner for a sum of about three lakhs of rupees. 
Thereafter they required by a notice the tenants in occupation of the building 
standing on the land, includirg the respondent, to deliver vacent Possession of the 
premises in their occupation for the reasons mentioned therein the chief of it being 
that they were required for demolition and rebuildirg As they did rot succeed 
in obtaining vacant possession of the same they initiatcd the proceedırgs giving 
rise to these appeals before the House Rent Controller, Medras 


It was inter alia stated in the petition that after purchase the petitioners applied 
to the Corporat.on of Madras for sanction of the lay out plan for premises Nos 111 
and 112, Kodambakkam Hogh Road, prelimirery to the construction of new bitild- 
ings But the Corporation had written to say that the plan would be sanctioned 
onl, after the existing buildings were demolished Tt was in such a situation, with 
the idea of demolishing the buildings for reconstruction, that the petitioner called 
upon the respondent by their notice dated 14th August, 1961, to vacate the premises, 


The petitions were opposed on the objection that the rent for the buildings in 
question being 1n excess of Rs, 250 1t was beyond the jurisdiction of the Rent Control- 
ler to entertam the petitions, and that in any event as the allegation regarding 
demolition. and, 1econstruction having been put forward for the first time in the 
present petition it was not bona fide. ‘This opposition of the respondent did not 
prevail with the Rent Controller. On the materials before him he came to the 
conclusion that there were two tenancies for Rs 250 and Rs 100 respectively and 
as such 1t did not fall within the ambit of section 30 of the Act and that being so, 
the jurisdiction of the Rent Controller was pot ousted in this behalf, and that the 
building was bona fide required by the landlord for demolition 2nd reconstruction. 


Against that judgment the tenant carried 2n appeal to the Court of Small 
Causes, Madras, The Appellate Authority while agreeing with the conclusion of the 
Rent Controller, that the rent paid for each of the tenancies did not exceed Rs, 250 
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came to the conclusion that the matter fell ‘within the jurisdiction of the Rent 
Controller However, he reversed the decision of the Rent Controller in the view 
thal m the petition for eviction the landlords had not averred that the buildings 
were old and required for demolition and reconstruction. ard that further they 
had not fully decided as to whether they should constrict a cinema theated or a 
hotel on the site of the present building and that a part of the new building may be 
used for residence Says the learned Judge 


Ləl 


€ It 1s 1mprobable that the respondents without even finally deciding about the nature of the 
construction to be put up by them on the site of the present building whether a cinema theatre ora 
hotel would require the building for demolition ” 


Consequently he found that the respondent’s request was not true and bona fide. 


In these revision petitions filed by the landlord this opimon. of the Appellate 
Authority 1s impugned by Sri Tiruvengadachari It is urged by learned Counsel 
that as the buildings were required for demolition and reconstruction it was not 
necessary to prove that they were old and decrepit and as such have to be pulled 
down. All that was necessary to make out was, that the landlords genuinely 
required the buildings for demolition and reconstruction He also assailed the 
view of the learned Judge as to bona fides on the ground that it is opposed to the 
evidence on record and also unsustamable in law. 


Before we deal with the merits of thesecontentions it is useful to read section 14 
of the Madras Buildings (Lease and Rent Control) Act, heremafter called the Act, 
the correct interpretation of which fii nishes an answer to the questions raised 1n these 
revision cases ‘That section, omitting the unnecessary portions, reads thus 


“14 Recovery of possession by landlord fot repairs or for reconsiuction.—(1) Notwithstanding 
anything contamed in this Act, but subject to the provisions of sections 12 and 13, on an application 
made by a landlord, the Controller shall, if he is satisfied— 


(a) that the building 1s bona fide required by the landlord for cariying out repairs which cannot 
carried out without the building being vacated , or 


(b) that the building 1s bona fide required by the landlord for the immmediate purpose of 
demolishing it and such demohtron is to be made for the purpose of erecting a new building on the site 
of the building sought to be demolished, pass an order directing the tenant to deliver possession of 
the building to the landlord before a specified date 


(2) No order directing the tenant to deliver possession of the building under this section shall 
be passed — 

a) On the ground specified in clause (a) of sub-section (1) unless the landlord gives an under- 
taking that the building shall, on completion of the repairs be offered to the tenant, who delivered 
possession in pursuance of an oider under sub-section (1) for his re-occupation before the expiry of 
three months from the date of recovery of possession by the landlord, or before the expiry of such 
further period as the Controller may, for reasons to be recorded in writing, allow , or 


(6) On the ground specified in clause (b) of such section (1) unless the landlord gives an under- 
taking that the work of demolishing any material portion of the building. shall be substantially com- 
menced by him not later than one month and shall be completed before the expiry of three months 
from the date he recovers possession of the entire building or before the expiry of such further period 
as the Controller may, for reasons to be recorded ın writing allow ” 


We are concerned here mainly with sect:on 14 (1) (5) of the Act, Itis manifest 
that the only requirement of section 14 (1) (2) is the honest desire of the landlord to 
demolish the building and such demolition 1s to be made for the purpose of erecting 
a new building on the site of the building sought to be demolished There is nothing 
m the language of this clause to warrant the view that the buildirg should be old 
and decepit. The expression ‘ bona fide ' occurring m that clause cannot sustain 
the opinion that it is only when a building is old and in a dilapidated condition that 
it could be demolished for the purpose of putting up a new construction so as to 
attract clause (5) of section 14 (1) The smport of that section 18 that the desire 
oi the intention to demolish and rebuild should be honestly entertamed by the 
landlord It should not be a device to evict the tenant Moreover there are 
sufficient safeguards m the statute itself agamst such devices m the shape of section 
14 (2) (b), section 16 and section 33 (3) (b). Under section 14 (2) (5) to which 
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we have already referred, an undertaking has to be given by the landlord that the 
work of demolishing any material portion of the building would be substantially 
commenced by him not later than one monthand that any violation of this under- 
taking will visit the landlord with the penal consequences contemplated by section 
33 (3) (5), viz , conviction and a punishment with a fine extending to one thousand 
rupees, Additionally section 16 of the Act enables the tenant to occupy the building 
after giving notice of his intention in that behalf, if the landlord fads to commence 
the work of demolition withim the period of ore month In this situation it 1s 
difficult to agree with the conclusion of the learned City Civil Judge that the land- 
lord has also to prove ihat the building was too old and decrepit. In our opinion 
that requisite 1s not contemplated by clause (2) of section 14 (1) of the Act. 


There 1s abundant authority for this view of ours In Neta Ram v Frwan Lal" 
it was ruled that in order to obtam an order for eyectment of his tenant on the 
ground of its being required for reconstruction the landlord has only to satisfy 
the Rent Controller about the genuineness of his claim and that this could be estab- 
lished by looking at all the surrounding cucumstances such as the condition of the 
building, its situation, the possibility of its being put to more profitable use after 
re-construction, the means of the landlord and so on Inthe course of the judgment 
it was observed by Hidayatullah, J , who spoke for the Court, that in deciding 
whether the building 1s :eqwred by the landlord for reconstruction, or for its replace- 
ment by another building or for erection of other buildings, the Court must have 
regard to the bona fides of the request of the landigi¥$; which meant that the desire 
to rebuild the premises should be honestly held by the landloid, but that the condı- 
tion of the building also played an impoitant part m determining whether the 
landlord had the mtention genuinely and was not using this excuse as a device to 
get rid of the tenant. 


Thus it is not essential to establish that the building 1s in a very old ard dilapi- 
dated condition. ‘This is so, also appears fiom several judgments of single judges 
of this Court : 


This matter was elaborately dealt with by Ramamurti, J, in Mahboob 
Badsha v Manga Dem?, and by Venkatadii, J., in Chandrasekara Chetty v Kakumam 
Adikasavalu Chetty’s Charities? "The learned Judges after refer1ing to the decided cases 
and after reviewing the case-law on the subject, held that 1t was the genuineness, 
of the desire to demolish and rebuild that was relevant and that 1t was not essential 
to prove that the building wes very old Thetwo judgments of Anantanarayanan, 
Tom Mahsin Bhai v. Hale & Co , Madias*, ard Sha Manakchand v Sankaryg Moolchand® 
are not helpful to the petitioners, as the leained Judge has not laid as a universal 
proposition of law that the age of the building 1s the determining factor 1n relation 
to the application under section 14 (1) (b) ofthe Act i 


The dictum in Bhulun Singh v Gnanendra Kumar$ also strengthens our view. 
Construmg an analogous provision in the West Bengal Premises Rent Control 
(Temporary Provisions) Act of 1948 which lays down 


“Nothing ın this sub-séction shall apply where the premises are bona fide required -by the land- 
lord either for purposes of building or rebuilding, or for his own occupation or for the occupation of 
any person for whose benefit the premises are held ” 


> 


Harries, C J , delivering the judgment of the Bench, observed : ees 


“€ Tt was suggested that this provision giving the landlord a right to possession, if he established 
that he required the premises bona fide for rebuilding could have no application whatsoever unless the 
state of the premises was such that they required to be reburlt It is to be observed that ‘proviso (5) 
to section 11 (1) of the Act does not mention premises requning rebuilding What it states is that 
sub-section (1) shall have no application if the landlord requires the premises bona fide for rebuilding 
The state of the premises therefore 1s not an essential 1actor in the case However, it cannot be 
overlooked that 1n this case the learned Judge has accepted the evidence of a witness which showed 
that these premises were very old, dilapidated, dangerous and likely to fallifextensive repairs were 
not done to them quickly ” 
255-05-00. 


it. (1902) 2 SC J 270. AIR 1963 SC 499 4. ( 
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Thus having regard to the language of the relevant statutory provisions and 
the decided cases the conclusion 1s irresistible that it is not necessary for the landlord 
to prove that the building was very old and unfit for occupation to succeed in obtain- 
ing orders under section 14 (1) (6). 


There remains the question relating to the bona fides of the petitioners In this 
context ıt should be remembered that the first petitioner categorically stated in his 
evidence that he bought the buildirg with land, for demolition and reconstruction 
and that he applied to the Corporation for sanction of the layout for the premuses 
shortly after he purchased the property But the Corporation wanted him to submit 
the plan after completion of the demolition He also filed a copy of the plan that 
was sent to the Corporation. This evidence of his stood uncontradicted. The 
respondent has not stated anything to the contrary In fact he admutted that 
building No. 111 has been largely demolished which substantiates the statement of 
the petitioners that they needed this building for demolition and recorstiuction. 
Further, it 15 not suggested that the petitioner is not possessed of sufficient means 
to carry out the demolition and the reconstruction operations İndisputabiy the 
petitioners purchased this property for about three lakhs of rupees and they are 
well-to-do men, having the where-with-all to demolish 2nd put up new building. 
The fact that the landlords have rot decided as to what use they should put a part 
of the building after its reconstiuction 1s not decisive From that one thing alone 
it cannot be inferred that the petitioners had not made up their minds as to whether 
the buulding should be demolish and a new construction put up inits place The 
finding of the Judge of the Court of Small Causes at Madras arrived at without ary 
reference to the evidence on record and the admission of the respondent cannot 
be sustained. The Rent Controller after careful consideration of the material 
before him reached a decision that it was required for demolition and recorstruction 
and there was no material on the basis of which that finding could be disturbed. 
As we have already said, the Judge of the Court of Small Causes gave the findirg 
without any regaid to the material on record and without appreciating the scope 
and ambit ofsub-section 14 (1) (6) ofthe Act. Inthese circumstances, the decision 
of the appellate authority is unsustainable and has to be set aside and Lhat of the 
Rent Controller restored. 


The respondent requests us to grant him some time to vacate and deliver 
vacant possession of the premuses and to be permitted to remove the structures 
put up by hun The petitioners are willing to give him nine months from Ist 
August, 1965, that 1s, till 30th April, 1966 They have also no objection to the 
respondent removing the structures put up by him, but within that time Ordered 
accordingly. 


The Civil Revision Petitions are allowed with costs throughout 1n one. 
V.S. 





Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT '——Mn. Justice T. VENEATADRI. 
Gomathi Ammal and six others .. Appellants* 
v. 
Ramachandran Pillai and another .. Respondents. 


Motor Vehicles Act (IV of 1939), section 110-4-—Molor Accident Glaums Tribunal—Claum for compen- 
sation for death—Quantum of—Expectatwn of lufe—Computation of. 


Tort—Damages for loss of expectation of lyfe—How computed in case of persons in tndependent professions. 


It 1s now a well accepted proposition that due to heavy taxation and increasing cost of living few 
people are able to save or make any provision for their famıly. Hence many people tend to con- 
-——..— À—M— n ———————M —— — a A  —— 


* A. A O. No. 231 of 1964. 28th March, 1966, 
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tinue to work now a good deal longer than they did before ‘There 1s nothing unusual therefore to 
presume that professional men go on working until they are 70 or even more — Further in fixing the 
damages in terms of money the permanent variations in the value of the rupee should also be taken into 
consideration That the deceased has left substantial properties to his legal representatives 1s not a 
7 consideration in assessing the damages due to the premature death of the victim of the 
accident 


In the case ofa lawyer aged 53 years a sum of Rs. 20,000 will be a reasonable compensation taking 
his prospect of life as 70 years and his earning capacity at Rs, 800 per mensem 


Appeal egainst the order of the Motor Accidents Claims Tribunal (District 
Judge), ə dated 26th December, 1963 and made in M,A.C,T.O.P, 
No 27 of 1962 


AY Sivamani and M V Krishnan, for Appellants. * 
K.C facob,S K.L Ratan and X Cardoze, for Respondents. 
The Court delivered the following 


TUDGMENT.— This is an appeal preferred by the widow, sons ard daughters 
of N S Seshadri Sarma, against ən order of compensation awarded to them, in 
a sum of Rs 3,600 for causing the death of Seshadri Sarma by the first respondent 
whose motor cycle was insured with the second respondent, the Oriental Fire and 
General Insurance Company, Limited. Not satisfied with the amount of compen- 
sation, the legal representative of Seshadri Sarma have filed the present appeal for 
the enhancement of compensation 


The Motor Accidents Claims Tribunal, Tıruchirappallı (District. Judge) 
found that the accident happened only because of the rash and negligent act on the 
part of the first respondent, the owner of the motor cycle He also found that the 
compensation amount which he fixed at Rs. 3,600, was payable by the second respon- 
dent-insurance company. 


At the time of the accident, the deceased was aged 63. He was practising as 
an Advocate m Tiruchirappalli, specializing in the work conected with trade-marks. 
On the matei1als placed before the Tribunal, it was found that the deceased would 
have been earning about Rs 300 per mensem He was maintaining two establısh- 
ments, one at Coimbatore where his wife and younger children were residing, and 
the other at Tiruchirappalh where he was cərrymg on his professional activity. 
The deceased has left a residential house at Coimbatore worth about Rs 50,000. 
The Tribunal fixed a sum of Rs 150 per month as the probable 2mount required 
for the maintenance of the deceased’s family The Tribunal calculated the expecta- 
tion of life of the deceased as two more years as he had already reached 63 at the time 
of his death. On that basis, the Tribunal awarded compensation in à sum of 
Rs 3,600 In this appeal, the widow and children have questioned the legality 
of estimating or appraising or computing the amount of compensation arrived at 
by the Tribunal. 


Lord Wright in Davies v. Powell Duffryn Associated Colliertes, Ltd.* said . 


“ There 1s no question here of what may be called sentimental damage, bereavement or pain and 
suffering. It 1s a hard matter of pounds, shillings and pence, subject to the element of reasonable 
future probabilities The starting point 1s the amount of wages which the deceased was earning, the 
ascertainment of which to some extent may depend on the regularity of his employment ” 

The question of assessing compensation becomes often a complicated and difficult 
task, especially when the deceased happens to be a professional man like the deceased 
in this case. The Courts have, in recent cases, recognised that, under the present 
conditions, most professional men continue to work till the age of 70 or more Lord 
Goddard, m Zinanaff v British Transport Commission (vide page 81 of The 
Quantum of Damages by Kemp, Vol 2), while considering the quantum of damages 
to be awarded to the deceased who was aged 46 at the time of the accident and who 
was a Consult.ng Engineer and a partner m 2 well-known firm and whose professional 
income m the year before his death was £ 4,750 and his contribution to his family 


= = 
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was £2,300 a year, was asked to assume that the working life of the deceased 
would end at the age of 60 In ths connection Lord Goddard, C J said. 


* Amongst other things which one has to remember is that owing to the incidence of heavy taxa” 
tion, few people are fortunate enough 1n these days to be able to save or to make any provision for thei" 
family, and the only way m which a professional man can go on providing for his wife and  himsel 
and any members of the family who may be dependent upon him is to continue to work , conse- 
quently, I think many people tend to continue to work now a good deal longer than they did before 
A man cannot rely upon his savings nowadays because he finds it:mpossible to save , and in any 
case, using one's common every day experience, one knows thatitis nothing unusual for a man to 
go on working until he is 70, or, indeed, rather longer " 


Finally, the Noble Lord assessed the damages 1n a round sum of £33,000. 


A Division Bench of this Court in Indian Mutual General Insurance v Kethanduin! 
while considering the quantum of compensation to be awarded to the plamtff 
who was aged 52, when he lost his son aged 18, held that the father would be 
entitled to compensation on the basis that he would live till his 70th year In 
D Balakrishna v Sadasivmaju?, a Division. Bench of Mysore High Court held that 
the three years rule adopted by the District Judge was utterly inadequate and that 
he should also have capitalised the pension In the instant case, I am of the opinion 
that the assessing of the amount of compensation on the basis that the deceased 
would have lived only for two yeais more does not appear to be correct. It is true 
that it 1s very difficult to assess and calculate the compensation to be awarded to 
the legal representatives of the deceased Viscount Simon has stated the general 
principles that should govern in the calculation of the pecuxuary loss to the depen- 
danis of the deceased, m Nance v British Columbia Elecinc Railway Co , Lid? ‘These 
principles have been restated by their Lordships of the Supreme Court in Gobald 
Motor Service v Veluswami* thus : 


"t at first the deceased man's expectation of life has to be estimated having regard 


to his age, bodily health and the possibility of premature determmation of his life by later accidents ; 
secondly, the amount required for the future provision of the wife shall be estimated having regard to 
the amounts he used to spend on her during his lifetime, and other circumstances , thirdly, the esti- 
mated annual sum is multiphed by the number of years of the man’s estimated span of life, and the 
‘said amount must be discounted so as to arrive at the equivalent in theform ofalump sum payable _ 
on hisdeath Therefore, the actual extent of the pecuniary loss to the respondents may depend upon 
date which cannot be ascertained accurately, but must necessarily be an estimate, or even partly 
a conjecture " 

In the instant case, the deceased, who was a professional man earning more than 
Rs 300 at the time of the accident, would have lived and carried on his professional 
activities for more than ten years He had a big family He had two daughters to 
be married Except for the residential house in Coimbatore, he had not left behind 
any property worth the name Naturally, he would have had to work hard and 
continue to do work, in order to provide for his wife, for himself and the other 
members of the family dependent upon him The deceased came from a. respectable 
middie class family His father retired as a Deputy Collector. His brother-in- 
law 1$ a retired DMO _ The point is whether the ancestral house ın Coimbatore 
should be taken into consideration, while assessing the compensation to be awarded 
to the legal representatives of the injured man. In General Trunk Railway of 
Canada v fenmngs?, the Privy Council held that where a deceased person had left 
sums of money ın some form or other—substantiel sums of money which went to the 
widow they had to be taken into consideration, m deciding the widow’s pecuniary 
loss, what was described as the acceleration of the payment to herself of what 
her husband left her as the result of his premature death But this view was not 
approved in later cases eg, Banchead v Railway Executwe®, where it was observed 
that ıt was a grisly way of looking at things to say that a widow benefited from 
her husband's premature death because she received what he proposed to leave 
her Therefore the fact that he had left a substantial house worth Rs, 50,000 
should not be taken into consideration, while assessing the quantum of compensation 





1 (x966)1 MLJ 113 4 AIR r9625C 1, 5 
2,-AIR. 1960 Mys 106 - 5. LR.13 AC Boo. " 
3 LR. (1951) A.C. Gor. 6 (1949).651T.L.R. 435. 
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to be awarded It is m evidence that the deceased wes a bionchitis patient ard 
that he was coughing for several yezrs But there is ro reason why he should not 
live for many more years In fact the brother-in-law of the deceased, himself a 
retired DM O has not been cross-examined on the poirt whether a bionchius 
patient would not live long In the ebsence of any eviderce to the Contra, end 
taking a comprehensive view of the fects of the cese, it seems to me that itis just and 
reasonable to award compensation in a sum of Rs 20,000 calculated on the basis 
that a person like the deceased would live for more than 70 yeais The principles 
on which an appellate Court would interfere with an ewerd of dameges made by 
a Judge are perhaps best stated in a well-known passage m Flint v. Lovell 1: 

* In order to justify reversing the trial Judge on the question of the amount of damages it will 

generaly be necessary that this Court should be convinced either that the Judge acted upon some 
wrong principle of law, or that the amount awarded was so extremely high or so very small as to 
make it, in the judgment of the Court an entirely erroneous estimate of the damage to which the 
plaintiff 15 entitled ” 
In this case, the sum of Rs 3,600 awarded as compensation appears to be too low, 
for a man of the status of the deceased having a large family dependent upon him 
for their hving, and also where, unde: the present conditions, most professional men 
like the deceased continue to work till the age of 70 and more. Further, one has 
also to take into account the real value of money, the purchasing power of money 
In Sands v Devan?, Lord Norman said. 


* Since we must perforce measure the damage in money, we must, I think, take account of large 
and relatively permanent variations ın the value of money.” 


In the same case, Lord Honcrieff said : 


* As regards what falls to be paid ın money, the Court must take note of the changes in the 
value of money ” 
The rupee-value has gone down considerably Thus, taking into account that the 
deceased was an Advocate earning more than Rs. 300, that he came from a  res- 
pectable muddle class family, that he had to provide for a big family, that still a son 
has to be educated and two daughtcrs to be got married, I thirk the sum of 
Rs 20,000 awarded to the appellants would be neither too high nor too low. 


Lastly, we come to the question of apportionment of the amount of compensa- 
tion The first twosons of the deceased N S Ramamurthy and N S Krishnamurthy 
are well-settled ın life the first is a Technical Information Officer in Bhilai 
and the second 1s an Assistant in the Government of India, New Delhi. In their 
case, there 1s no dependency which warrants then having anything The last son 1s 
a student The daughters are still to be married In the circumstances, the sum of 
Rs 20,000 would be allocated as follows : Rs 5,000 for each of the two daughters 
as their marriage provision, and Rs 10,000 for the wife of the deceased and his last 
son N S Balasubrəmaman, till he gets an employment for their mainterarce. The 
compensation amount 1s payable by the Insurance Company 


In the result, the appeal 1s allowed ; but there will be no order as to costs, 
R M. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MhR. Justice T VENEATADRI 


Tiruvenkada Moopanar and another .. Appellunts* 








U 
Subbiah Moopanai 5 .. Respondent. 


57 Act (IX of 1872), section 277——Gontract in restratnt of trade—What amounts to—Scope of prohibr- 
tion under 


Though as a general rule an agreement in unreasonable restraint of trade is illegal and void a? 
being contrary to public policy, it 1s also the policy of the law to hold persons bound by their contracts: 
Hence unless it 15 shown that the restraint 1s manifestly injurious to public welfare, a contract in rea- 
sonable restraint of trade 1s valid If the Court 1s satisfied that the restraint 1s reasonably necessary 





1 LR (1935) 1K B 354 at 360, 2. (1945) S.C. 381 


* Ş.A. No. 805 of 1962, 8th April, 1966, 


- 


Y 


118 THE MADRAS LAW JOURNAL REPORTS. [1967 


to protect the interests of the contracting parties and was not inimical to the interests of the public, 
it willtreatitas valid The test 1s whether the primary object of the parties was in restraint of trade 
or was one to have a restrictive covenant in a sale The reasonableness of the restriction must be 
judged by the character and the nature of the business or its customers Fo: example, an ag1eement 
by a person not to sell a particular kind of his goods to any one else except the plaintiff, generally or 
within a specified territory, e g , exclusive agency of certain goods or an agreement to sell certain 
goods only to a specified party for a stipulated period, have all been held to be valid 


An agreement by a grower of betel vine to sell the betel leaves grown by him in a particula 
village only to the plaintiff and to none else is not one in restramt of trade within the prohibition 
of section 27 of the Contract Act. 

Appeal against the Decree of the District Judge, Tirunelveli in. Appeal Suit 
No. 134 ot 1961, preferred against the Decree of the Comt of the District Munsif 
cf ‘Tenkasi in Original Suit No. 257 of 1959 


JV Sivamani and S V. Venugopalachari, for Appellants 
M. V Krishnan, for Respondent 
The Court delivered the following 


JuDcMENT.—This Second Appeal arises out of a suit instituted by the respondent 
for an injunction restraining the appellarts from supplying and selling the betel 
leaves grown by them ın the revenue village of Kadayanallur to any one except the 
respondent till 31st May, 1960 and for directing the appellants to pay the res- 
pondent Rs 500 as damages caused by withholding the supply of betel leaves to 
the respondents till the date of the plaint. 


The respondents case 1s that the parties belong to Senayar community whose 
caste profession is cultivation of betelleaves. Jt wasthe custom and usage among 
the members of the Senayar community to entrust all the betel leaves grown in the 
village to a particular person and not to sell themselves to any othe: individual. 
These betel leaves used to be put in auction among the members of the community 
and the amount fetched at the auction was treated as common fund and utilised 
for the common benefit of the members of the Community: And the highest bidder 
at the auction was entilled to receive all the betel leaves from the members of the 
Community and no member had a right to sell the betel leaves to any one outside 
the village In accordance with this custom and usage, in the year 1959 this right 
to receive the supply of betel leaves and sell the same was put in public auction 
by one Veerabadra Mooppanar, a prominent member of the Community, 1n the 
prenuses of the Bajana Matam, and the respondent was declared to be the highest 
bidder for a sum of Rs. 645 Thereupon the respondent paid one-fourth of the 
amount and obtained a receipt, and also paid the balance of amount 1n a month's 
time. According to the respondent, the appellants, quite contrary to the established 
usage and custom, began to sell their betel leaves to one Paramasıva Mooppanar, 
and also began vo purchase betel leaves from the neighbouring villages and sell them 
in the village of Kadayanallur. The respondent was put to loss and he gave 
notice to the appellants and finally filed the suit aforesaid. 


The suit 1s resisted by the appellants that such a condit.on directing them to sell 
the leaves to a particular person 1s a restraint of trade and against public policy 
and the provisions of the Indian Contract Act "The custom pleaded bv the res- 
pondent is 1llegal and unreəsonable and not binding on them and that it also offerds 
Article 19 of the Constitution The appellants are not aware of any kind of lease 
to the respondent as alleged by him 1n his plaint They have not taken part in the 
auction held by Veerabadran Mooppanar, but even assuming that there was such 
an auction, it 1s not valid and binding on them. 


On these pleadings the parties went to trial The important points to be con- 
sidered by the trial Court were whether the condition imposed at the auction that 
all the membeis of the Senayar Community should sell their betel leaves to the 
highest bidder in the auction was valid ard whether the custom pleaded in the 
plaint was true and valid. 


Evidence has been adduced, oral and documentary. Both the Courts below 
have held that the respondent has not proved the existence of such a caste custom 
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but only the existence of an implied contract by the members of the Senayar Com- 
munity ın regard to the sale of the betel leaves for the time bemg ‘They have also 
. held that the selling of the betel lcaves to the highest bidder m the auction is not a 
restraint of trade within the meaning of section 27 of the Indian Contract Act. It 
bas been found that the appellants themselves participated ın the auction held in the 
concerned year and they are bound by it. Finally, holding that the respondent 1s 
not entitled to any mjunction, the Courts below have awarded damages 1n a sum of 
Rs. 56-25, The defendants have preferred the Second Appeal 


The question of law to be considered in this case is whethe: there is any restraint 
of trade. The Court below has relied on Mackenzie v Stri Ramiah!, ard Sadagopa 
Ramanjiah v. Mackenzie®, where there was a contract that the salt manufactured by 
the defendant should be sold to the plaintiff’s fum for a fixcd price, and it was held 
that the such a clause was not invalid. The Court below relying on these decisions 
has held that there was no restraint of trade But learned Counsel for the appellant 
has contended before me that such a clause is a restraint en trade, and to support 
the stand taken by him, he has cited Sheik Kallu v. Ramsaran Bhagat?. 1n that case, 
a merchant entered into a contract with a manufacturer of combs that he should 
sell the combs to him only and not to anybody else, m order to enable him to supply 
the same to the traders m Calcutta and that if there was to be a breach of the contract 
then the manufacturer should pay Rs. 100 as damages. The manufacturer subse- 
quently refused to supply combs to thus merchant and sold the goods to another per- 
son Ina suit for damages by the merchant, the manufacturer contended that such 
an agreement was an unlawful restraint of trade. A Division Bench of the Calcutta 
High Court held that the agreement being m restraint of trade was void and unen- 
forceable. 


As a general rule an agreement in unreasonable restraint of trade is illegal and 
void, as bemg contrary to public policy, but it must be shown thatit is mamifestly 
injurious to the public welfare, since it is also the policy of the laws to hold persons 
to their contracts. A contract in reasonable restraint of trade is valid The law 1n 
regard to the restraint of trade, 15, 1n India, codified. Therefore, a contract, to be 
a valid agreement in India must neither be opposed to public policy nor amount 
to restraint of trade within the meaning ofthe section But at the same time a con- 
tract which 1s 1n restraint of trade may be reasonable between the parties and consis- 
tent with the mterests of the public To arrive at a proper decision with a view 
to determine whether the primary object ofthe parties is in the sale or in the restric- 
tive covenant or whether the case is one of restrictive covenart in the sale , if so, 
IS the restriction having regard to all the facts and circumstances, 1easonable? The 
test of the validity of a contract in restraint of trade is its reasonableness In Sanjiva 
Row’s Indian Contract Act (5th edition), Volume 1, page 516, the learned editor 
has deduced the following tests from an analysis of the judgment in Nordenfelt v. 
Maxim Nordenfelt Guns Co.4: 


* (1) The generality ofthe covenant, whether as to time or space, may render it unreasonable $ 
that is, a covenant 1s not necessarily valid because restricted as to time, but may be void because 
ıt 15 not So restricted. 


(2) Different degrees of protection are reasonable 1n different cases. 


3) The reasonableness of the restriction must be judged by the character and the nature of 
the business or of its customers ” 


From decided cases, the learned Editor has deducted that an agreement by the seller 
of the goods with a purchaser not to sell certain kinds of goods to anyone else 1n the 
sametown, a contiact to sell a brand of cigars to no one 1n the city but the defendant 
so as to give him the exclusive agency for such sale, an agreement between two traders 
that the first will sell the other all his commodities and that the second will buy from 
the first alone, ar agıcement that the defendant shall for a certain number of years 
consign exclusively to the plamüif all the blankets of his manufacture, an agiee- 
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ment by a dentist to purchase artificial teeth of a manufacturer on condition that 
the latter will pot sell such teeth to any person in the town where the dentist resides, 
an agrecment by a manufacturer to prepare for his purchaser a certain number of 
barrels of lime within a given time at a certain. price and not to sell to any other 
persons any lime during the continuance of the agreement, and an agreement not to 
sell a certain medical preparation to anyone but the plaintiff within a definite terri- 
tory have all been sustained by the Courts. Therefore if the Court 1s satisfied that 
the restraint 1s reasonably necessary to protect the interests of the merchants and 
was not inimical to the interests of the public, then it will treat it as valid It is 
very dangerous to apply the principle of public policy for each and every contract, 
because, as Mr Justice Burrough says in Richardson v Mellish*, that public policy 
is a very unruly hose, and when you once get astride it you never know where it 
will carry you and that public policy does not admit of definition andis not easily 
explained — While speaking on Public Policy, Sir David Hughes Parry is his Hamlyn 
Lectures (Tenth series) on the Sanctity of Contracts in English Law, observes at 
page 59. 

“ Another criticism of it (public policy) is that 1t must inevitably be a variable quantity-influenced 
by the judge's training outlook and philosophy varying with the prevailing fashions in moral, economic 
or social principles, or even with changing economic or social practices As Lord Wright observed 
in Fender v Mildmay?, ‘certain rules of public policy have to be moulded to suit new conditions of a 
changing world’.” 

In the instant case, it 1s not possible for me to say that at 1s a restraint of trade 
which cen be brought within the mischief of section 27 of the Indian Contract Act. 
If we analyse in this case, the appellants themselves have participated in the auc- 
tion which was held in the concerned year and were also signatories of che bidders’ 
list Thus, the appellants were a consenting party in iegard to the supply sand sale 
by the respondent of the betel leaves grown by them This form of contract cannot 
be said to be any restraint of trade. It 1s unnecessary for me to consider whether 
the custom alleged bv the respondent 1s val.d or not. The Couris below have come 
to the correct conclusion that the respondent 1s entitled to damages, for breach of 
the conditions of the contract by the aprellants. 


For the foregoing reasons, I dismiss the Second Appeal But there will be no 
order as to costs. No leave. 


R.M. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT .—MR. JusricE K. SniNIVAsAN. 


The Workmen of Tinnevelly Tuticorin Electric Supply Co., 
Ltd , represented by the Tinnevelly Tuticorin Electric 
Supply Co., Ltd., Employees’ Union, Tinnevelly . 


(Tiruaelveli) .. Petitioner” 
Ü 
The Industrial Tribunal, Madras, and another .. Respondents. 


Industrial Disputes Act (XIV of 1947)—Bonus —Clatm for—Basıs of determining quantum of bonus— 
Deduction of * prior charges '—Depreciatin of machinery working on multiple shifts —Allowance Sor reserves used 
as working capital and rehabilttatzon charges—Mode of computation : 


The basis of justifying the payment of bonus in any industry 1s that both capital and labour con- 
tribute to the earnings of the concern and ıt is therefore fair that labour should derive some benefit if 
there 1s surplus after meeting prior or necessary charges The formula evolved by the Labour Appel- 
late Tribunal and explained by the decisions of Courts to determine the available surplus 1s that cer- 
tain prior charges such as provision for depreciation, rehabilitation, return on. paid- up capital 
' return on working capital, payment of 1ncome-tax, etc , should be deducted from the Bross profits 

The formula has been found to be working satisfactorily and though 1ts application ın particular cases 
may be flexible, it should be adhered to and it 1s not desirable to make additions to the list of prior 


charges recognised by the formula . 
20 “—. o”... 
I. (1824) 2 Bing 229 at 252. 2. LR. (1938) AC 1 : 
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Before any deduction could be clarmed as a prior charge, it could be only on the income of the 
employer A rebate given to the consumer under a statutory duty in respect of certam excess collec- 
tions, 1s one which should be deleted even before the conputation of the gross profits and hence 1t is 
a misnomer to call such amounts as a prior charge as contemplated by the formula evolved by the 
Labour Appellate Tribunal They do not form part of the profits of the employer and has to be 
ignored ‘The labour cannot ask for adding back such amounts to arrive at the surplus for computa- 
‘tion of bonus, 

In cases of machinery working round the clock the management is entitled to claim a higher dep- 
reciation allowance than incases of ordinary machinery In case of electricity undertakings, in respect 
of transformers, cables, overhead transmission lines, etc , which are constantly underload, a higher 
depreciation allowance can be claimed In determining the surplus for purposes of declaring bonus, 
the provision for depreciation provided under the Income-tax Law 1s not final The allowance for 
depreciation under the Income-tax Law is only on a notional scale and does not in all cases cover the 
true depreciation that a piece of working machinery mught suffer 


As regards allowance on working capital the formula envisages a return of 6% on the pard-uP 
‘capital and a return of 4% on the reserves used as working capital, reserves which would otherwise 
belong to the company absolutely and which it utilsed for the purpose of the concern İt is not 
the entire working capital that 1s entitled to 4% return but only the quantum of reserves used as 
working capital 


Claim for rehabilitation charges 1s ın respect of a recurring and continuous process of wastage 
‘or depreciation of assets and 1t could not be said that what was granted as rehabilitation charges in 
one year should set the upper limit for such a grant for all time to come In determining the probable 
value of the machmery that would require replacement a certain amount of guess work 1s inevitable. 
So long as the estimated cost 1s not far disproportionate to the prevailing trend, 1t can reasonably be 
accepted and the multipher based on such an estimate cannot be said to be incorrect The burden of 
proof in the case of a claim for rehabilitation is on the employer and unless the employer places proper 
and acceptable evidence to arrive at a proper multiplier for arriving at the depreciation allowance, 
the claim has to be rejected 


Petition under Article 226 of the Constitution of India, praying that 1n the cir- 
‘cumstances stated 1n the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorarz calling for the records relating to the order of the first respon- 
dent the Industrial Tribunal, Madras, in Award in ID. No 46 of 1962 published in 
7 Fort St. George Gazette, dated 30th January, 1963, and quash the order made 
&nerein 


JN. G R. Prasad, for Petitioner. 
M. R Narayanaswamy, for 2nd Respondent. 


The Court made the following 


OnpER —W.P. No. 657 of 1963 :—A dispute between the workmen and the 
management of the Tinnevelly Tuticorm Electric Supply, referred to the Industrial 
Tribunal for adjudication, related to the payment of additional bonus for the year 
1960-61 The company had already granted three months’ bonus, but the Union 
on behalf of the workers clarmed that the surplus available from out of the trading 
profits of the relevant year would justify the grant of sıx months’ bonus The 
management was asked to file a statement showing the calculat.on ofthe profit 
according to the Full Bench formula. Before the Tribunal, the Union objected to 
the debit of certain items. Among them was rebate to consumers, which according 
to the Union, should- not have been deducted from the gross profits as a prior 
charge. Another objection was that having regard to the nature of the industry, 
since the company was only distributing electric power, there could not be depre- 
ciation of the static machinery such as overhead lines, underground cables and 
transformers and no allowance of multiple shift depreciation should be given It 
"was next contended that in providing for the return on reserves used as working 
capital, 1t should be proved by the management that the amount m respect of which 
the return was claimed was actually used in the undertaking, and that merely by 
the calculation of the difference between the assets and labilities, it could not be 
assumed that reserves, respectively che difference had been used as working capital. 
‘It was also urged that there was no proof relevant to the working out of the rehabılı- 
tation charges On all of these points, the Industrial Tribunal upheld the conten- 
tion of the management. It held that the profit available would not justify the 


grant of any additional-bonus. e 


16 


- 
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The Union has approached this Couit with an application under Auticle 226. 
The contentions advanced are that in dealıng with the questions in dispute, the 
Industrial Tribunal has commuit.ed eriors of law and that the award has for that 
reason to be quashed 


I shall deal with the points raised seriatim. 


It will be useful to start with the formula evolved by the Labour Appellate 
Tribunal , ft isreported in Millowners’ Association, Bombay v. Rashtnya Mill Mazdoor 
Sangh, Bombay!. ‘This was the first occasion when the Labour Appellate Tribunal 
formulated certain definite principles for the purpose of determining questions relat- 
ing to bonus. Proceeding on the view that bonus is cash payment made to the 
employees in addition to wages and that ıt could no longer be regarded as an ex 
gratia payment, the Appellate Tribunal repelled the content.on that a claim to 
bonus 1s not admissible where wages have been standardised. The basis justifying 
the payment of bonus is that both capital and labour contribute to the earnings 
of the industrial concern and it is therefore fair that labour should derive some bene- 
fit if there 1s surplus after meeting prior or necessary charges The principles stated 
are as hereunder. First of all, the gross profits have to be arrived at after meeting the 
wages and dearness allowances to the employees and other items of expenditure, 
As an investment has to be made in the industrial undertaking and ın order to ensure 
a return, the plant and machinery should be kept m good working order, such 
maintenance 1s also to the advantage of the labour. The first charge on the gross 
profits should be the amount of money that would be necessary for rehabilitation, 
replacement and modernisation of the machinery. The Appellate Tribunal stated 
that since the depreciation allowed by the Income-tax law would not be sufficient for 
these purposes, an extra amount would have to be annually set apart as reserves to 
make up the deficit. Next, 1t was laid down that the paid-up capital 1s entitled to 
ə fair return The third point was whether any additional return on the reserves. 
employed as working capital shculd be granted. The Appellate Tribunal observed 
that the reserves carried ove: from year to year in law belong tothe company and the 
company 1s entitled to some return on that money employed as working capital. 
The company 1s entitled to deal with the reserve as it chooses and neither the share- 
holders individually nor the employees can as of right claim any direct benefit accru- 
ing out of the reserves empleyed as working capital. The employment of reserves 
as work.ng capital obv.ates the necessity of borrowing money fiom outside sources 
the interest payment on which would cut out the profit. It was held that while the 
return on the paid-up capital should be 6 per cent. that on the reserves used as. 
working capital should be 4 per cent. İt is after these items, are provided for out 
cf the gross profits and a surplus is available that any bonus would be payable. 


‘ The working of this formula was explained in a decision of the Supreme Court 
m the Indien Hume Pip: Co. v. Thir Workmen?. Their Lordships observe that the 
pnor or neces.ary charges which should be deducted from gross profits in order to 
aive at the suiplus should be: (1) provision fo: depreciation, (2) reserves for 
rehabilitation, (3) a recurn of 6 per cent. on the paid-up capital, (4) a return on the 
working capital at a lesser rate than on the return on the paid-up capital, and (5) 
an estimated amount 1n respect of the payment of the 1ncome-tax They observe 
that this Full Bench formula had been worlarg satisfactorily throughout the country 
and this formula should be adhered to, though there 1s scope for flexibility in the 
working thereof in accordance with the exigencies of the situation. They explain. 
that in any industry, there are three interests involved, namely, shareholders, the 
company and the workmen, and all these interests have to get their proper share in 
the surplus profits ascertained after due provision 1s made for the p.ior charges It 
may therefore be taken as well settled that the abovementioned items have to be 
deducted from out of the grors profits, and in general any dispute that arises 1n cases 
where bonus is demanded is whether this or that item of charge has been improperly 


D—————— ————————————— aaa, 
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allowed. ‘The matte: was also dealt with by the Supreme Court in A G C. and others 
v. Ther Workmen! 


The first item in dispute relates to rebate to consumers In the memo. of 
calculation of surplus profit under the Full Bench formula, the profit as per the 
revenue account has been taken and the amount representing provision for rebate 
to consumers deducted therefrom The short contention advanced by the learned 
Counsel is that this is sot a prior charge only to the Labcur Appelate Tribunal 
formula can at all be deducted from the gross profits. It is no doubt true that 
in A CC. and others v Ther Workmen!, it was pointed out that emplcyers some- 
times make an attempt to add items to lists of prior charges and that the Court 
had always been reluctant to vary or add to the formula evolved by the Labour 
Appellate Tribunal. Their Lordships of the Supreme Court deal also in 
this case with the employer’s claim to treat the amount credited to the 
gratuity fund as a prior charge. While accepting the position that 
a gratuty fund s created for the benefit of the workmen and there 
should be no difficulty in recognising the employer’s claim to the deduction of 
appropriate amounts on this account, they yet say that on principle, it is desirable 
that no addition should be made to the list of prior charges recognised by the formula. 
Agam in Indian Hume Pipe Company v Ther -Workmen?, their Lordships disallowed 
an amount credited towards the debenture redemption fund as a prior charge 
on the ground that the Full Bench did not envisage ary such prior charge What 
are prior charges has been mdicated in the Full Bench formula ard it is principally 
relying upon these observations that there should be no enlargement of the items 
found 1n the Full Bench formula that the learned Counsel contends that the amount 
specified above should not have been deducted, as it does not form a prior charge. 
It is also urged that the employer has already taken these amounts as earned, that 
it has paid income-tax thereon and that the provision, and the payment of rebate 
has been accumulating year after year without being paid to the consumers, and 
that being so, 1t 1s said, this rebate cannot be regarded as anitem whichis deductible. 
For the employer it 1s contended that the sum represents amounts that are refund- 
able to the consumers under the provisions of the Electricity Supply Act, as the 
charge for the supply of energy had been levied from the consumers at a higher rate 
than what the law prescnbed It 1s accordingly the contention, broadly stated 
that the amount does not represent any part of the profit at all and that in the light 
of the provisions contamed in the Indian Electricity Act, the management which 
had collected these amounts at a particular rate was only m physical custody of 
the moneys pending the discharge of a Statutory liability to refund those amounts, 
On the question whether 1t can be regarded as a prior charge, reference has been 
made to Bombay Gas Company, Lid. v Their Workmen® In that case, their Lordship 
of the Supreme Court allowed the wealth tax payable by the employer as a prior 
charge. ey observe that atthe time when the Full Bench formula was evolved 
there was no wealth tax and that the non-inclusion of wealth tax aS an item of 
a prior charge inthe Full Bench formula could not be a ground for refusing the 
deduction, for 1t stood on the same footing as mncome-tax as a prior charge. 


It seems to me however that the nomenclature of prior charge cannot reasonably 
be given to this item in dispute — "This rebate to consumers 1s governed by the pro- 
visions of the Electricity Supply Act Schedule VI of the Electricity Supply 
Act, 1948, enjoms upon the supplier to adjust his rates for the sale of electricity, 
whether by enhancement or reducing them, so that his ‘ clear profit’ m any year 
shall not, as far as possible, exceed the amount of a * reasonable return ” The 
terms ‘clear profit’ and ‘reasonable return’ are defined in the Schedule. The 
Tribunal notes that the underlying idea of the VI Schedule to the Electricity Supply 
Act 1s that there should be a ceiling on the 7 earned by electrical undertakings. 
At the end of each year, the supplier of electricity has to work out his profit and 
limit it to the quantum laid down in the VI Schedule, and he is called upon to refund 


1. (1959) aLLJ 35. g. (1961) 1 L.L.J. 508, 
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any excess charge that he mught have collected during the year. In effect, what 
happens 1n the case of electricity supply undertakings 1s as below: Assume that the 
profit is say Rs. 1,000, but the reasonable profit as computed 1n terms of the Schedule 
is Rs. 700, under clause (11) of Schedule VI, the undertaking can take to itself one- 
third of the excess, but so as not to exceed 5 percent. ofthereasonablereturn. Inthe 
example cited, out of Rs 300 representing the difference between the profit and 
the reasonable return, the undertaking can take only 5 per cent of Rs 700, i e., 
Rs. 35  Ofthe balance of Rs 265, one half has to be appropriated to the Tariffs 
and Dividend Control reserve and the other half has to be distributed or carried 
forward for distribution to the consumers 1n the form of a proportional rebate on 
the amounts collected from them for the sale of electricity and meter rentals It 
- 18such amount as Schedule VI directs the refund of to the const mer that 15 m dispute 

m the present case It does not seem to me to be a case of a deduction out of the 
gross profits, but a deduction as an item of lawful expenditure connoung a legal 
habihty to pay, which should figure m the accounts before even the gross profit 
IS arrived at; that is to say, the amount computed as refumdable was never the income 
of the undertaking, because ıt was under a statutory duty to pay back that amount 
It 1s not a case of something in the nature of a prior charge which 1s deducted. 
Mr M R Narayanaswami, learned Counsel for the employer, has pointed out 
that in conformity with the requirements of Schedule VI, the company has reduced 
the rates to bring the overall profit within the margin of the reasonable return. z 
Whether the excess amount collected was paid or only kept as a refundable reserve 
makes no difference in principle. In the eye of law, any amount collected over and 
above what would be a reasonable return 1s not part of the income of the licensee. 
It is only ifit 1s income of the licensee-that the question of regarding it as a 
prior charge aııses 


A similar question came up for consideration before the Supreme Court m 
Civil Appeals Nos 633 and 634 of 1964, (since reported 1n The Poona Electric Supply 
Co., Ltd Bombay V. The Commissioner of Income-tax, Bombay City I, Bombay and another)}, 
In that case, the Poona Electricity Supply Company carried on the business of 
distribution of electricity under a licence — During certain assessment years, the 
company claimed deduction of two amounts from its taxable income These 
amounts represented the excess collection which the company had to distribute 
to its consumers in the form of a rebate, the excess being the excess over the amount 
of reasonable return under Schedule VI to the Electricity Supply Act. The 
question arose whether these sums were deductible im arriving at the taxable 
income of the assessee "The Lordships refer to the provisions of the Electr.city 
Act, 1910, and the Electricity Supply Acc, 1948 "They point out that the object 
of the latter Act 1s to prevent the licensees from charging unreasonable rates to 
the detriment of the consumers The provisions of the VI and VII Schedules to the Act 
are deemed to be incorporated in the licence of every licensee. The VI Schedule 
imposes a duty on every licensee to so adjust his rates for the sale of electricity by 
periodical revision, that his clear profit in any year shall not, as far as possible, 
exceed the amount of reasonable return The Schedule also defines the expressions 
“clear profits’ and ‘reasonable return.’ and it further provides that if there is an 
excess cver the amount of reasonable return, one-third of that excess shall be at 
the disposal of the undertaking One half of the balance of the excess shall be 
distributed 1n the form of a proportional rebate to the consumers or carried forward 
in the supplier’s account for future distribution The question which their Lord- 
ships posed was whether the amount so returned or made returnable by the hcensee 
to bis consumers i$. deductible for ascertaining his taxable income from his 
business and they concluded after a consideration of certam decisions that 
the amounts so credited by the assessee were part of the excess amount paid to it 
and reserved to be returned to the consumers, which did not form part of the assessee’s 
real profits. It would follow therefore that even before the gross profits of the 
employer are to be arrived at, these sums which, under the law do not form part 
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of the profits of the employee, have to be ignored It 15 not a case of a prior charge 
in the sense m which the Tribunal formula envisaged it It is an amount which 
should be deleted even before the computation of the gross profits is made It 
seems to me, therefore, that the "Tribunal was not 1n error ın holding that these 
amounts could not be added back in order to arrive at the surplus available for 
computation of the bonus. 


The next item of dispute 1s the multiple shift depreciation. Objection has not 
been taken to the normal depreciation m respect of mains, overhead and under- 
ground, and house service connections. The management contended that as these 
parts of the machinery were on duty for all the 24 hours, they were entitled to an 
additional 50 per cent of the normal depreciation on account of multiple shift 
working This would be m accordance with the Income-tax law, but nevertheless, 
it has been argued by learned Counsel, that there 1s no evidence that these parts of 
the machinery are under /oad throughout the 24 hours and that multiple shift 
depreciation should not be allowed unless it was established that the machinery 
did suffer under constant load "This question came before the Supreme Court 
in the case of the Management in W P. No. 657 of 1965. It is reported in Tinnevelly 
Tuticorin Electric Supply Co. v. Its Workmen!. "That was a case where additional 
bonus was demanded and there also the claim of the management was that triple 
shift allowance should be granted. The argument advanced was that ın respect 
of underground cables and wires and overhead cables and wires, as contrasted with 
the mains the Tribunal made a distinction in the matter of shift allowance. In 
that case the grant of triple shift allowance for the mains was not in dispute. 
According to the rules under the Income-tax Act, no extra shift allowance is allow- 
able in respect of underground and overhead cables and wires The question 
arose before the Labour Appellate Tribunal whether they fell within the scope of 
electric plant, machmery, ete , which is item ITI-E (1) ofrule 8 of Income-tax Rules or 
under item III-C (4) and (5) 1n respect of which the Income-tax authorities do not 
allow multiple shift depreciatioa. The Appellate Tribunal was not satisfied that 
such cables and wires would depreciate m value to a materially greater extent when 
electric energy was catried by them for more than one shift. On the materials 
which it had before it, the Appellate Tribunal decided agamst the grant of any 
extra shift depreciation in respect of underground and overhead cables and wires. 
Their Lordships of the Supreme Court while accepting the validity of this decision 
of the Labour Appellate Tribunal pointed out that their decision would not preclude 
the appella it-management from makmg a similar claim im future and justify it 
by leading prope: evidence But the point was not specifically decided whether 
item III-E (1) or item III-G would apply ı 


The Industrial Tribunal has referred to this decision. Reference has also been 
made by the Industrial Tribunal to a decision of this Court m W.P Nos 1453 
and 1454 of 1956, where the question was decided ın favour of the management. 
The Industrial ‘Tribunal also discounted any weight to the plea that no such depre- 
ciation m respect of overhead and underground cables and wires had been claimed 
before the Income-tax authorities and that 1t should not therefore be allowed for 
the purposes of the present proceeding That contention was negatived by the 
Industrial Tribunal which held that it was allowable 


It has been argued that the view taken by the Industrial Tribunal 1$ erroneous 
and that these items are not maclunery, being only stationery appendages to the 
machinery. Once again, it is claimed that when it 1s clear that the Income-tax 
authorities have not allowed any such depreciation and no claim was in fact made 
by the management before the Income-tax authorities, a different view should not 
have been taken in this regard 


It is no doubt true that the Indian Income-tax Rules provide for a, particular 
method of arriving at the depreciation m respect of buildings, machinery, plant 
or furniture. Rule 8 of these Rules fixes such allowance at certain percentages of 
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the written down value or the origmal cost, as the case may be. Serial No IIL-E 
deals with ‘ electric supply undertakings ” and item (1) thereunder refers to electric 
plant, machinery and boilers Serial No. IJI-Cis headed “ Electrical machmery”” 
and as against “ svvıtch-gear, mstruments, transformers," etc , and “ underground 
cables and wires? and * overhead cables and wires," there 1s a remark that *' no 
extra shift allowance would be permissible ". The question is whethei the 7: 
adopted by the Income-tax authorities should control the decision in the instant 
case Apart from the fact that such parts of “ Electrical machinery” are under 
load for more than two shifts, there 1s undoubtedly depreciation caused by wear 
and tear due to continuous exposure In effect, whether they carry current or not 
at all trmes, they are undoubtedly on duty as it were right round the clock . Even 
the Income-tax law recognises the eligibility to grant of extra shift allowance compu- 
ted at a percentage of the normal allowance For instance, under III (1) of rule 8 
of the Income-tax Rules, as against “‘ machinery ard plant,” an extra allowance up tc 
a maximum of 50 per cent of the normal allowance will be allowed where a concern 
claims such allowance on account of double shift working Where there is triple 
shift working, an exira allowance up to a maximum of 100 per cent. of the allowance 
is also permissible It 1s not therefore an inflexible rule that an extra shift allowance 
cannot be granted Learned Counsel makes a somewhat unreasonable demand 
when he claims that the management should establish that every instrument or 
piece of machinery, stationery or otherwise, must be proved to have been working 
dvring the 24 hours He claims that there are occasions when a transformer 1s 
off duty, or when the cables are not carrymg current It is really difficult to 
appreciate this clam — Even in the case of machinery, there are occasions when 
the machinery 1s not working for the purposes of maintenance and the like That 
is a normal feature ın the case of the use of machinery of any description It will 
be impossible for any management to record the duration when the machinery was 
not working, particularly m the case of an electric supply undertaking To my 
mind, it 1s not the circumstance that these underground cables and wires carry 
current that 1s the principal cause of their deterioration It 1s necessary to main- 
tam these cables intact all the 24 hours of the day and that being so, that they are 
working on multiple shifts cannot be demed. 


A recent decision of this Courtdealt with the question in T C. No 234 of 1962. 
The assessee mm that case clarmed a 10 per cent. depreciation on house service con- 
nections and posts, which was allowed by the Income-tax Officer, who held that 
the case fell under item IIL-E of rule 8 relating to electric supply undertakings. 
The Appellate Assistant Commissioner thought that the proper allowance would 
be only at 5 per cent. under item III-O (5), which is overhead cables and wires, 
against which the remark ‘‘ No extra shift allowance ” finds place in the rule. The 
Income-tax Appellate Tribunal however upheld the view taken by the Income-tax 
7 7 the questıon came before this Court on a reference The learned Judges 
observed: . 


“€ Tt ss clear from clause C that the electric machinery in general would include overhead cables 
and wires [tas true in clause E no specific mention of overhead cables and wires is made Büt, in our 
opinion, on that ground 1t cannot be said that the electric machinery m clause C should be read as 
excluding from its scope overhead cables and wires. The use of the expression ‘electric plant, macbi- 
nery, borlers” ın clause E appears to have been made in a comprehensive sense so as to include parts 
of the plant as well as electric machinery. Clause E seems to be m the nature of an exception to clause 
C and where ıt concerns electric supply undertakings, a consolidated rate is fixed for electric plant, 
machinery, boilers, without reference to the various parts which go to make the plant, machinery or 


boilers *” 

The decision accordingly was that these cables and wires form part of the electrical 
undertaking It would follow that if the electrical undertaking as a whole cannot 
be denied the benefit of an extra ft shiallowance, overhead wires and cables cannot 
be separately dealt with 


I may mention at this stage that the decision of this Court in The Management 
of Salem-Erode Electricity Distribution Co., Ltd. v. The Industrial Tribunal! which had been 
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relied upon by the Industrial Tribunal was dealt with 1n The Workers of Salem-Erode 
Electricity Distribution Co , Ltd. v. The Management! The learned Judges referred to 
the decision ın Tennevelly Tuticorin Electric Supply Co v Its Workmen® During the 
hearing of these appeals, further particulars on ce1tain technical aspects were called 
for. The learned Judges observed that the clarm to triple shift alle wance wculd 
be irresistible if the classification came under electric plant and machinery but did 
not however agree with the trial Judge that the claim could be brought under the 
head. But they thought that this was a technical problem upon which more light 
was necessary. "They refer to a direction made by them calling for fiuther material 
Then they state thus’ 


** Apart from any question of interpretation of the relevant provisions or clauses or the scope of 
any such term as electricity plant and machinery, it should be manifest that there 1s an initial diffi- 
culty in conceiving of triple shift in relation to electricity distribution As we understand this con- 
cept of an added depreciation allowance for such machinery, it really implies that machinery which 
would normally have a period of rest was being employed during such extra shifts either as double 
shift or triple shift This increased wear and tear entitled the management to claim a special allow- 
ance But with regard to the distribution of electricity as distinct from its production, the technical 
problem is obvious when transformers, cable and overhead transmission lines which effect the distri- 
bution of energy have necessarily to be employed all the 24 hours 1f the energy 1s to be continuously 
supphed to the consumers 7 


"The matter was not ultimately decided butt was left open to the Indust11al Tribunal 
for a complete adjudication after enquiry into all relevant aspects including techni- 
cal aspects "There 1s thus no finality in respect of that matter. But ıt seems to 
me that the observations which I have extracted above fully justify the view that 
if these ıtems of machinery, as they may be loosely called, are ın fact on duty for 
all the 24 hours of the day, they must necessarily be regarded as working on more 
than two shifts for which the Income-tax law makes a provision for depreciation. 
But, to my mind, in the context of a dispute with regard to bonus, being based upon 
the profits of the concern, ıt 1s not the Income-tax law that can possibly say the last 
word in respect of depreciation It would not be untrue to say that the Income- 
tax law makes allowances for depreciation only on a notional scale as 1t were and 
does not in all cases cover the true depreciation that a piece of machinery might 
suffer That has m fact been 1ecognised in Labour law. The Labour Appellate 
"Iribunal, which evolved the bonus formula, observes: 


** As depreciation allowed by the Income-tax authorities 15 only a percentage of the written down 
value, the fundssetapart yearly for depreciation and designated under that head would not be 
sufficient for these purposes. ” 

I am accordingly satisfied that when once ıt cannot be demed that these items of 
machinery are on duty right round the clock, an extra shift allowance is permissible 
for the purposes of arriving at the distiibutable profits, 


That the return on reserves used as working capital has to be deducted from 
the gross profits 1s not m dispute It is one of the deductions sanctioned by the 
Labour Appellate Tribunal’s formula The difficulty in the instant case 1s as to 
the method of arriving at the quantum of reserves so used as working capital. In 
these cases, what the Tribunal has done will be apparent from the following passage 
from its judgment 1 . 

* In a proper computation of the working capital, all the reserves available plus the total capital 

and depreciation reserves are taken together and the total block of 1nvestment 1s deducted and 1n this 
way the amount of reserves available and used as working capital 1s arrived at. To find out whether 
this amount was available for the year 1n question for the purpose of utilisation 1n the current assets 
as working capital, in addition to loans and other items which have been used as working capital, 
it 1s enough to point out that unless such amount was available and was used 1n the current assets the 
balance-sheet can never be balanced ” 
Earlier the Tribunal set out the contention that there was no evidence as to the 
reserves actually used as working capital and that the accountant examined on 
behalf of the management did not throw any light on the matter It proceeded 
to the definition of the term ‘ working capital’ in a text book on Book-keeping and 
Accounts, where a broad definition 1s given in this manner : 
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* Working capital is the amount by which the readily realisable, liquid or current assets of a. 
concern exceed its current liabilities Thus, the total of a company's cash, investments, bills receivable, 
stock, book debts and similar liquid assets minus its trade credits, bank overdraft, bills payable and. 
similar floating habilities represents the working capital of the company — In calculating such capital, 
the fixed and more or less permanent assets, such as buildings, plant, eic , and long or fixed period 
loans and simular ‘ fixed’ liabilities are excluded "' 

Based upon this definition, the Tribunal thought that the term ‘ working capital” 

as to be taken to be the excess of the current assets over the current liabilities for 
the purpose of the bonus formula It virtually allowed interest at 4 per cent on 
the working capital which it computed 1n the above manner 


It 1s obvious that there 1s an error 1n the procedure adopted by the Tribunal. 
The Labour Appellate Tribunal formula did not envisage the deduction of 4 per 
cent return on the entire workmg capital It will be noticed that a return of 6 per 
cent. 1s already allowed on capital invested in the concern Four per cert return 
contemplated refers only to reserves used as working capital, 1eserves which would 
otherwise belong to the company absolutely and which it utilised for the purpose 
of the concern. Merely to take the difference between the current assets ard current 
liabilities would not result in determining the quantum of reserves used as working 
capital That may no doubt lead to the totality of the working capital, but what 
the Labour Appellate Tribunal formula takes into account is not the totality of 
the working capital of the company but only a part of it, that 1s to say, reserves of 
the company which have been used for the purpose of the concern It will be 
noticed that 1f these 1eserves were not so used and the company had needed funds 
for carrying on busimess, ıt would have to go into the open market and raise loans 
and pay interest thereon, which interest would be deductible even out of the gross 
profits But where the company makes available funds, which absolutely belong 
to it, for the purpose of working the ccmpany, then it is entitled to a certam amount 
of interest on the use ofits money and that 1s deducted before the net profit out of 
which bonus is to be paid 1s arrived at The view taken by the Tribunal that 4 per 
cent return can be calculated on the working capital computed as the difference 
between the current assets and current liabilities 1s certainly erroneous 


In Bengal Kagazkal Mazdoor Umon v Titagarh Paper Mills Co.1, their Lordships 
of the Supreme Court deal with the matter thus. 

“Tt 1s now well-settled that a balance: sheet cannot be taken as proof of a claim of what portion 
of reserves has actually been used as a working capital and that the utilisation of a portion of 
reserves as working capital has to be proved by the employer by evidence on affidavit or otherwise 
after giving opportunity to the workmen to contest the correctness of such evidence by cross-examina- 
tion What happened ın the present case was that the accountant of the respondent gave 
two alternative calculations for arriving at the reserves used as working capital Thus there were two 
figures given by the respondent to show what reserves were actually used as working capital. 
Further, according to the accountant, the lower figure represented the assets which could beat once 
converted into liquid cash while the higher figure represented both cash invested in the business and 
liquid cash that would be available He then went on to state that the amount was always available 
for utilisation as working capital and that it was actually utilised during the years. . We 
should have expected more positive evidence on the point which would have shown one figure, for 
reserves actually used as working capital could only be represented by one figure Though therefore 
the accountant did swear that the amount was used as working capital and his oath was apparently 
with respect to both figures, the respondent 1n the end was content to take the lower figure " 
The question was agam considered in Alumimum Corporation of India v. Their Workmen?, 
where also a claim was advanced on behalf of the employer that the balance-sheet 
of the company would by itself show what part of the reserves was used as working 
capital and that an easy and safe way of ascertaining the correct figure 1s by deduct- 
ing the current liabilities of the company in the balance-sheet from the current 
assets shown therem Their Lordships no doubt observe that that would be a 
proper method for determmung the working capital of the concern But they 
point out that mere statements 1n the balance-sheet as regards the current assets. 
and current liabilities would not be taken as sacrosanct. But whatis more important 
as emphasised in this judgment, 1s, it 1s not a question of determining the total 
working capital of the concern which 1s easy enough but to find out what portion 
of the reserves have been used as working capital. They say 
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* It may often happen that the whole of the working capital 1s provided from what remained of 
the subscribed capital after the acquisition of the fixed assets There may be other cases where a. 
portion of the working capital 1s provided from the subscribed capital and the remainder 1s met from. 
the reserves There appears to be a tendency on the part of some employers to show the entire amount 
of reserves available for use as working capital as the actual amount used for that purpose ‘This 1s 
obviously wrong ” 


Obviously the return of 4 per cent. which has to be deducted ss not upon the working 
capital but only on that portion of the reserves used as working capital, a distinc- 
tion which the Tribunal has entirely overlooked The discussion in the awaid of 
the Tribunal is equally faulty ın this regard, for the Tribunal observes. 


* There is no reason whatever to doubt the figures ın these documents, viz , calculation sheet by 
the management on the basis of FB formula and the work sheet Ex-M-2 The management has 
rightly clarmed the lower figure of Rs 30,560 arrived at in accordance with the principles laid down 
for ascertaining the quantum of working capital ” 


To repeat, ıt 1s not the quantum of working capital that is entitled to a 4 per cent. 
return but the quantum of reserves used, as working capital 
“ 


The next point that may be taken up is the deduction on account of rehabılı- 
tation charges. It was contended before the Tribunal that m previous years much 
lesser amounts had been granted But the Tribunal discounted the plea of res 
judicata, for rehabihtation was in respect of a recurring and continuous process of 
wastage of assets and 1t could not be said that what was granted 1n one year should 
set the upper limit for the grant for «ll time. The Labour Appellate Tribunal 
pointed out that in order to secure recurring returns on moncy invested in any 
industrial undertaking, 1t 1s essential that the plant and machinery should be conti- 
nuously in working order and such maintenance of plant and machinery would also 
be to the advantage of labour. The first cherge on the gross profits should there- 
fore be the amount of money that would be necessary for rehabilitation, replacement 
and modernisation of the machinery It was stated that an amount over and above 
what was allowed by way of depreciat.on by the Income-tax authorities would be 
necessary to be set apart annually to make up the deficit “The validity of such a 
prior charge 1s not in dispute It is the manner in which the quantum 1s arrived 
at that givcs rise to d-fficulties. It is also not in dispute that the onus of proof in 


this regard 1s upon the employer. What has been done m the present case 1s to^ 


take the anticipated life of the piece of machinery as given in the Indian Electricity 
Act In Alumimtum Corporatwn of India v. Their Workmen!, their Lordships of the 
Suprcme Court observe: 


“€ It has to be remembered ın this connection that by a series of decisions of this Court it is now 
well settled that the burden to prove any prior charge under the head ‘ Rehabilitation’ lies on the 
employer, and that unless the employer has by proper evidence established its claim to some amount. 
as rehabilitation charge, the claim may be rejected ” 


In that case, what was done was virtually to value the assets of the company at 
two different points of time, and the several statements in which the rehabilitation 
charge was shown 1evealed different figures It was held there was no eviderce to 
show how the multiplier or the div.sor relevant to the question was arrived at. 
The rejection of the claim by the Industrial Tribunal for these reasons was sustain- 
ed. Reference has also been made to Bengal Kakazkai Mazdoor Union v. Titagar 
Paper Mills", It has been pointed out therem that the determination of rehabilitae. 
tion 1s a long term affair and once it has been determined, it cannot go on increasing 
from year to year except ın the case of a sudden appreciable rise in prices or on 
account of new blocks being added followed by further rise of prices after the purchase 
of the new blocks It was also held that in making any deduction on the prior 
charge ın a particular year, the amount eat-marked for such purpose in the pre- 
vious years and remaining unused should be taken 1ato account 


The Tribunal has examined the claim in the light of these and other decisions. 
It has taken notice of the fact that the multipher has to be determined on the basis of 
the inciease in the prices and the divisor should be arrived at on proof of the expecta- 
ee pe II 9907 07.7 PEN 
1 (1963) 2 LL J. 629. 2 (1963) ə LL/ 358. 
a7 


— 


130 THE MADRAS LAW JOURNAL REPORTS. (1967 


tion of life of the machinery. These are undoubtedly notional to a large extent. 
The Tribunal has also taken note of the fact that ın so far as the machınery em- 
ployed m the electrical undertakings is concerned, its economic life has been given 
in the VII Schedule to the Electric Supply Act and the estimate of life so given in 
the Act must be taken as havmg been reached aftcr exten.ive study, research and 
actual experience. The difficulty really arises in finding the multipher, for the 
probable cost of replacement at a future pomt cf time has to be estimated and that 
müst involve, as has been pointed oat in decisions, a certam amount of guess work. 
"This multipher is the ratio between the cost price of the plant and machinery, and 
its probable cost price when it requires to be replaced If it is computed today that a 
piece of machinery has an expectation of life of ten yeat» and its replacement would 
be called for at the end of ten years, 1t1s obvious that an est.mate of the probable cost 
of the machmery after ten years cannot be precise In making that estimate, the 
management has necessarily to depend upon the manner in which the pices have 
been increasing during the past Even if the management makes enquiry of mauu- 
facturing firms with regard to the cost of supply of a piece of machinery, that would 
only furnish the data as to “he price at the present time and not its probable price at 
afuture time It would therefore be unreal to insist that the management should have 
called for quotat.ons and in the absence of any quotations, its estimate of the cost of 
replacement of the machinery involved must necessarily be ignored So long as 
the cost so estimated 1s not so disproport:onate to the prevailing trend, ıt can reason- 
ably be accepted, and the multiplier based on such an estrmate cannot be said to 
be incorrect. 


In T:aghur Paper Mills Co , Lid. v Its Workmen!, the question iegardmg 
rehabilitation was dealt with m this manner: 


“ When prices are stable or falling, there is no necessity of making further provision for rehabılr- 
tation, for the usual depreciation, provided for the purposes of Income-tax- Act, 1s sufficient to build up 
a fund for replacement of plant and machinery when they are worn out, but when prices are rising, 
the usual depreciation fund is not enough to replace plant and machinery which become useless. 
This was particularly so after the end of the last war when the question of replacing machinery pur” 
chased before the war, t e before 1939 came up before the Full Bench of the Labour Appellate Tri- 
bunal m 1950 In order, therefore, to meet this particular situation arising out of a steep rise in prices, 
the Full Bench formula was evolved to provide for a further sum for rehabilitation out of the profits 
besides the statutory depreciation This was on a notional basis and depended upon a multiplier 
which was used to find out the current prices of machinery to be replaced and a divisor based on the 
useful life of the machinery to find out what sum should be provided each year for what was called 
rehabilitation ” 


After setting out that land, building and machinery should be separately dealt with 
in this regard, thay proceeded to deal with the machinery and observed: 


“ As for the machinery, there is again the necessity of further sub-division, according to when the 
machinery was purchased The machinery purchased before the last war stands on one footing and 
thus there will be a block of machinery which may be known as pre-1939 The second block of 
machinery may well be that purchased during the war and the last block that purchased after the war 
The last two are not rigid divisions , butthey indicate that machinery has to be divided into blocks 
according to the years of purchase to arrive at a correct multiplier and a correct divisor ” 


Thereafter they entered into a closer examination of the facts of that part.cular 
case and the coirrectaess of the method of determinmg the multiplier or the divisor 
therein 


It is clear, therefore, that when the question of rehabilitation has to be cons;- 
dered and the probable value of the machineiy that wculd require 1eplacement has 
to be determined, a certa.n amount of guess work is inevitable For instance, an 
item of machinery which might have been purchased, say in 1955, aud which has a 
normal expectation of life of about 20 years, would require to be replaced only in 
in 1975 What the formula requues is the probable value of the machinery, 
when it requires to be replaced, that 1s in 1975 To a certain extent, only the trend 
of prices can be had 1egard to, in order to ascerta.n the probable price of the machi- 
mery in 1975 There should therefore be some evidence to show that in the case of 
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machinery, -he prices have been increasing from the date of its purchase and on the 
basis of this increase its probable value in the future hasto be estimated. — If the value 
was, say Rs 1,000 in 1955, and the trend of increase shows that it has doubled itself 
within last 10 years, 1t may not be unreasonable to say that by 1975 its v Jue might 
be roughly four times the 1955 value Four (4) would accordingly be the  multi- 
plier and 20, normal expectation of life of the machinery would be the divisors 
In so far as the divisor 1» concerned, in these cases, the Tribunal has adopted the expec- 
tation of life of the machinery as given in the statute, thar is, the Electiicity Act. 
I shall deal with it later. Bat on the question whether there was evidence to justify 
the adopt:on of any particular multiplier for various blocks of machinery, 1t seems to 
me that the evidence is singularly weak and unacceptable. In the case cited, 
their Lo:dships obvserved 

“ Itis the company which is clauming that a certam multiplier be used for calculating rehabihta- 


tion reserve, and 1t was its duty to produce good and sufficient evidence as to the current multiplier if 
it wants that multiplier to be used : 5 


İn ACC €” others v. Ther Workmen?, 1t is observed :— 


“ The decision on the question of the probable cost of rehabilitation is always reached by adopting 
a suitable multiplier This multiplier is based on the ratio between the cost price of the plant and - 
machinery and the probable price which may have to be paid for its rehabihtation, replacement or 
modernisation Since there has been a continuous rise in the prices of industrial plant and machinery 
the older the plant which needs rehabilitation the higher 15 the mültiplier That is why there is always 
a competition between industry and workmen on this point Industry is sometimes tempted to keep 
its old pre-1939 block alive with a view to claim a higher multipher which gives it a larger 
amount of rehabilitation expenditure , whereas workmen urge that the old pre-1939 block has been 
nominally kept alive as a device and so press for a lower multipher which would reduce the claim for 
rehabilitation “9 


They further observed : 


“ In dealing with the employer's claim for xehabilitation, tribunals have always placed the onus 
of proof on the employer He has to prove the price of the plant and machinery, its age, the period 
during which it requires replacement, the cost of replacement, the amount standing ın the depreciation 
and reserve fund, and to what extent the funds at his disposal would meet the cost of replacement If 
the employer fails to lead satisfactory evidence on these points tribunals have on occasions totally 
rejected his clarm for rehabilitation. : If the tribunals are satisfied that the employer 
1s deliberately and without sufficient cause not taking any steps to rehabilitate, replace or modernise 
his machinery even though an appropriate allowance 1s made ın that behalf from year to year, they 
may take into account his conduct in determining the extent of such allowance m the bonus year 1n "i 
question. ........ . R .—” 
"These observations clearly indicate that it 1s the duty of the employer to place accept- 
able evidence in support of its contention that a particular mülüplier should be 
adopted, 

Though evidence of some kind has been adduced by the employer 1n these cases 
and statements were also submitted, 1n so far as the probable price of the machinery 
is concerned, admittedly the evidence was puely speculative. It was rightly pointed 
out on behalf of the workmen thai no quotation of any kind with regard to the 
prices of machinery which would show the trend of increase in prices was produced. 
That complaint is fully justified. "The only evidence that I can find is the broad 
statement given by Mr Narayanamurthy, M W. 2, that the Electric Supply under- 
taking was spending about Rs 15 lakhs each year end nothing more could be 
done on account of paucity of funds which rehabilitation required. Mr. Krishna- 
swami, M.W. 1, the accountant of the Salem-Erode Electricity Distribution Com- 
pany, stated that from the accounts, details of the values as at the time of purchase 
could be gathered. He could give no evidence as to which assets were replaced 
and which were rehabilitated. The entirety of his evidence dces not reveal any 
material on the basis of which a proper multipher for each block could be arrived at. 
‘The statement filed on behalf of the employer no doubt gives a figure as * multiplier * 
But itis obvious from the decisions which have been cited that there must be 
evidence which would justify the adoption of a particular mültipler It cannot 
possibly be left to the whim and fancy of the employer. Such evidence as the 
decisions demand 1s certaiuly lacking in the present cases. 
1———————————————————————————— — -————— 
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The contention on behalf of the workmen has been that the adoption of the 
divisor in these cases 1s incorrect and that there should be evidence with regard to 
the probable life of each group of machinery. It is true that the decisions do 1equire 
evidence upon this head. All the decisions have dvalt with textile and other com- 
panies. The present cases relate to Electricity Supply Undertakings which are 
governed by special enactments — It is not disputed that these enactments contain a 
schedule according to which the probable life of any 1tem of machinery .s fixed for 
the purposes of the Act. It 1s this extent of probable life that has been taken as the 
divisor in the present cases. I am not willing to agree that the adoption of these 
figures as divisor is in any way erroneous. When the statute lays down the probable 
life of various 1tems of machinery concerned in electricity undertakings, 1t must have 
been arrived at after a note had been taken of the facts relating thereto It 1s hardly 
likely that the Legislature 1s in laying down certain figures acted arbitrarily In 
any event, antic)pation of the life of the machinery as found in the statute :s certainly 
a piece of evidence and the adoption of these figures as the divisors 1s ro. improper. 
But since there has been no evidence justifying the adoption of the multipliers used 


m the cases, the Tribunal was not justified in accepting the figures given by the 
management. ə 


The conclusion reached by the Tribunal on the head of rehabilitation is cer- 
tainly not in accord with the principles laid down an the decisions. Mr M.R. 
Narayanasvvamı, learned Counsel for the employers, contended that even making: 
every allowance demanded by the workmen it 1s impossible that there could be that 
amount of surplus to justify the grant uf three months’ additional bonus. He argued 
that three persons are entitled to share in the surplus, the management, the workmen 
and the shareholders. Even assuming that all the content:ons of the workmen with 
regard to the calculation of the surplus are correct, that could still not yield that 
amount of surplus which would justify the grant of additional bonus of three months” 
salary. "That may beso  It1s true that the workmen have claimed bonus for three 
months. But what the Tr.bunal is called upon to determine is the quantum of 
surplus available according to the formula of the Labour Appellate Tribunal and 
thereafter to determine what amount of bonus could be given to the workmen. 
Whether ıt is three months’ bonus as demanded by the workmen o: less would depend 
ü upon the ascertamment of the surplus. Mr. Narayanasvvamı”s argument only 

~~ _-Suggests that the claim of three months” bonus is extravagent and cannot possibly 
be mer. That, as Isaıd, might beso. But,if, on the actual vvorkmg of the surplus, 
the workmen are entitled to some bonus, whether it be 15 days” wages or one months” 


or more, that has to be granted. VVhatıs important 1s the ascertainment of the 
surplus. 


At least on two points, oz , on the question of rehabilitation and the allowances 
for the return on reserves used as working capital, the Tribunal has erred and its 
conclusions are inconsistent with the decisions referred to above. If follows, there- 
fore, that the award of the Tribunal was to be quashed The Tribunal will reconsider 
these two questions 1n the light of the observa.1ons contained herem and make such 
orders on the reference, as may be justified 


The Writ Petition 1s allowed but there will be no order as to costs 
R.M P.üiwn allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Orginal Jurisdicticn ) 


PRESENT —Mmnm JjJusricE T. VENKATADRI 


Padmakan Singh and another . Petitioners* 
D 


The Third Joint Sub-Registrar, Coimbatore and others Respondents 


Registration Act (XVI of 1908), sections 60 and 61—Gerttftcate of registration and endorsement —JNon- 
compliance with provisions of—If affects validity of registration 


Payment of Taxes (Transfer of Property) Act (XXII of 1949), secttons 2 (2) and 3—Nottwe 1ssued 
by Income-tax Officer to the Registering Authority not to register a document—If amounts to a statutory declara- 
dton under the sub-section 


Where a document has been registered, by the Registering. Officer 1n the sense that all the for- 
malities such as payment of consideration and admission of execution, efc , have been complied with, 
the mere fact that the Registering Officer has not made the certificate of endorsement ‘ registered ” 
as required by section 60 and 61 of the Registration Act cannot affect the registration. 


A letter from the Income-tax Officer asking the Registering Officer not to register a document 
a8 not the same as a statutory declaration under section 2 (11) of the Payment of Taxes (Transfer of 
Property) Act, 1949 


Peution under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus to the respondents to deliver to the peti- 
tioner’s nonunee the deed of simple mortgage executed by the petit.oner in 
favour of the Coimbatore Vasunthara Bank Lid , the 4th respondent herein and 
registered on loth July, 1963 Petition under Article 226 of the Constitution of 
India praying that in the circumstances stated therein and in the affidav:t filed 
there-with the High Court will be pleased to issue a writ of mandamus to the first 
respondent to deliver to the petitioner the deed of simple mortgage executed by 
Srimathi Padmakan Singh, the fourth respondent herein, in favour of the peti- 
tioner Bank and registered on 15th May, 1963. 


R. Vedantan for K CG. facob, S KL Ratan and M. X. Cardoza, for Petitioner. 


RK. Alagertswamt, for the Additional Government Pleader, for Respondents 1 
and 2 


V. Balasubramanyam, fo. 3cd Respondent. 
V. Thyagaraja Iyer and R Desikan, for 4th Respondent. 
The Court made the followrng 


OnpER —These two wiit petitions are filed by the mortgegor and the moit- 
gagee respectively, to: the issue of a writ of mandamus to deliver to them the deed of 
simple mortgage executed by the mortgagor (Padmakan Singh) in favour of the 
mortgagee (The Cormbatore Vasunthara Bank Limited) and registered on 15th 
May, 1963 


The circumstances that led to the filing of the writ petitions are these Srimathi 
Padmakan Singh, the petitioner in W P No 799 of 1963, 1s a permanent resident of 
Coimbatore She owns the property No 17/73, Oppanakara Street, Ccimbatore. 
Her husband 1s carrying on business at Coimbatore, and is assessed to 1ncome-tax 
She applied to the Coimbatore Vasunthara Bank for a loan of Rs 50,000 on the 
mortgage of her house mentioned above As she did not desire to attend the office 
of the Registering Officer, she wrote a letter on 15th May, 1963 requesting the officer, 
the Third Jomt Sub-Registrar, Coimbatore, to go over to her residence, for the 
purpose of registering the document, on payment of the necessary fees The Sub- 
Registrar came to her residence on 15th May, 1963 The Sub-Registrar showed 
her a letter, ın which it was alleged that mcome-tax assessment proceedings against 
———À—— Á———— 0. 
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her husband weie pending, that the property which she held in her name was really 
benami for him, and thac no document dealing with the said property should be 
1egistercd Nevertheless, the Sub-Registrar proceeded with the registration of the 
document The mortgagor admitted the execution of the document The parti- 
culars were endorsed ‘The money payable to the mortgagor was paid by the 
mortgagee’s agent, ın the presence of the Sub-Regıstraı, and an endorsement to 
that effect was also made on the document. The registering cfficer also affixed his. 
signature and date to the document Afterwards, the Sub-Registrar took the docu- 
ment, 1n order to copy the contents of the document in Book No. 1, and the document 
was given the number P. 20/63 in Book No. 1, but there is no word *' registered ”’. 


Thereafter, the Sub-Registrar addressed a letter on 16th May, 1963, to the Dis- 
trict Registrar, Coimbatore, seeking his instructions, in view of the letter received 
by him from the Income-tax authorities, before taking further proceedings of the 
completion of the registration of the document The District Registrar directed 
the Sub-Registrar not to complete registration of the document, unless the mort- 
gagor produced a certificate to the effect that she had paid all the income-tax, presum- 
ably due and payable by her husband ~ The District Registrar, Coimbatore, also 
wrote a letter to the mortgagor on 12th July, 1963, that a declaration had been receiv- 
ed by him under section 2 (11) of the Payment of Taxes (Transfer of Property) Act, 
Act XXII of 1949, from the Income-tax Officer, and directed her to produce a 
certificate under section 3 of that Act The District Registrar also stated that the 
document in question had not yet been admitted to registration 


The mortgagor has stated that she 1s a person permanently residing in India 
and does not propose to leave India, that as far as she 1s concerned she has no hesita- 
tion to pay whatever amount 1s due and payable by her to the Income-tax Depart- 
ment by way of tax, presumably meaning thereby that she 1s not responsible or hable 
to pay the amount of tax due and payable by her husband. 


According to the mortgagor on 15th May, 1963,there wes no declaration such as 
that provided ın section 2 (11) of the Payment of Taxes (Transfer of Property) Act, 
which prevented the registration of the document and, inasmuch as has ing accepted 
the document and having comphed with all the formahties under the Reg stration 
Act, there was no choice left with the registering officer except to comply with 
the other formalities under the Act and deliver the document. 


As far as the mortgegee-Bank 1s concerned, their contention 1s that they have ne 
knowledge of any claim of tax due and payable by the mortgagor, that the title 
to the property 's in the name of the mortgagor, having been pucchased in her name 
on 8th February, 1960 and that the registering officer cannot therefore raise any 
question of title in the form of benamı m these proceedings ‘They also contend 
that the declaratzon as mentioned 1n the Payment of Taxes (Transfer of Property) 
Act, made by the Income-tax Department was received by the registering officer 
after the date of registration, and that on the date of registration there was no declara- 
tion as contemplated 1n section 2 (11) of the Act, and further the provisions relating 
to transactions of immovable propertv to defraud the Revenue have nothing to do 
with the present transaction no: with the registration of the dociment. The Bank 
also contend that the Sub-Registrar has failed to discharge the statutory duty imposed 
on him by the Act, that he has no discretion in the matte: and no question of 
admitting or not admitting the document for registration arises in the present 
case, and that, on the date of the registration of the document the registering officer 
was not in possession of any declaration as such made by the Income-tax Officer, 
nor was there any demand for arrears of tax from the mortgagoı and that any subse-- 
quent declaration made after the registration would not make the registration of the 
document void and illegal, and that even otherwise the Bank has nothing to do either 
with the declaration of the title to the property inasmuch as they have advanced 
money on the security of the property in the presence of the Sub-Registrar. 


The contention of the Income-tax Officer seems to be that this enquiry revealed 
that the property belongs to the husband of the mortgagor and that the mortgagor 
is only a benamidar and that she has no title tothe property. Her husband owes 
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a large amount of tax to the Department in respect of his business, and assessment 
proceedings are pending and the Department has taken the precaution, long before 
thedate of registration, by informing the registering officer not to register any docu- 
ment purporting to effect any transfer of the house belonging to the mortgagor. All 
the correspondence that passed between the Income-tax Officer ard the registering’ 
officer should be taken and read together and, ın the context, be regarded as relative 
declaration under section 2 (11) of the Act Even otherwise, the process of 1egistra- 
tion 1s rot complete without the endorsement “registered” on the instrument. and j 
before that step could be taken, the registering officer has been lawfully prohibited 
by a valid declaration under section 2 (1) of the Payment of Taxes (Transfer of 
Property) Act, 1949 


The contention of the registering officers 1s that they aie within then jurisdic- 
tion in withholding registration of the document They conténd that the docu- 
ment has only been accepted for registration but not actually registered 


On a perusal of the pleadings, the important question that arises for consi- 
deration 1s, when a document can be said to be registered , 1n other woids, what are 
the requirements necessary for the completion of the registration of a document. 


İn Veerappa Chetty v. Kadiresan Chettyl, a Division Bench of this Court, after 


posing the question what 1s the meaning of the word “ registered? proceed to. 
observe thus : 


** The statute refers to various stages which have to be completed before a document becomes, 
registered instrument — Section 35 provides that, when the registermg officer has satisfied himself 
that a document has been executed by the persons purporting to execute it, he ‘ shall register the docu- 
ment as directed ın sections 58 to 61 inclusive’ Registration, therefore, consists of the acts mentioned 
in sections 58 to 61 ... . -- +. o Section 6 provides that the officer should endorse a certifi- 
cate containmg the word ‘ registered’ together with the number and page of the book in which the 
document has been copied after the provisions of sections 34, 35, 58 and 59 have been complied with 
and he is then to sign, seal and date the certificate. .... . —. The section proceeds to say that 
" the registration of the document shall thereupon be deemed complete, ?' 


In the present case, all the formalities have been completed by the Sub-Registrar, 
except compliance of the provisions mentioned in sections 60 2nd 61, namely, the 
endorsement of the certificate “registered and then copying intc the margin of the 
Register book. The point for consideration is whether the mere omission to 
endorse the word ‘ registered’ would affect the registration of a document 


The whole object of the Registration Act is to guard against fabrication of 
documents of title from time to time, and the real purpose of registration 1s to check 
forgery and to provide good evidence of the genuuneness of the written documents. 
Registration 1s mainly required for the purpose of giving notoriety to the deed and 
to provide a guarantee of the genuieness of the instrument. The evidence of regis- 
tration 1s itself some evidence of execution against the person by whom it purports 
to be executed The certificate of registration 18 some evidence of execution against 
the party making admission It 1s true that a certificate of registration 1s evidence 
that a document was duly reg:stered. It gives the document the character of a regis- 
tered document The certificate, though it may be indicative and afford proof 
of due registration, does not by itself effect registration. The endorsement to be 
made by the Sub-Registrar under section 60 15 only a relevant evidence of proving 
facts mentioned 1n the endorsement. The certificate of registration endorsed on a 
document, though prima facie evidence that the document has been duly registered, is 
not conclusive evidence of valid registration. The mere omission. of the registering 
officer to affix his seal to the endorsement of registration 1s not a defect fatal to the 
validity of registration of the instrument 


There is a conflict of opinion among High Courts in India, as to what is the 
effect of non-comphance of the provisions mentioned in sections€0 and 61 of the Regis- 
opcm m 90 CMM “——————— ———— A S tt REN MR 


I. (1919) 24 M LJ. 664 at 666, 


M 


136 THE MADRAS LAW JOURNAL REPORTS. (1967 


tration Act In the earliest case on the subject, Swa Nath Bandopadhya v Bissessur 
Roy Chaudhuri*, the learned Judges of the Calcutta High Court observed that the seal- 
ing of a deed was not an essential part of the act of registration, and that the omission 
of the registering officer to seal a deed was a mere defect of procedure, and the 
defect was cured by the provisions of section 87 of the Registration Act In Sobha- 
nath Singh v. Pirthipal Singh®, the Sub-Registrar came to the residence, the document 
was presented to him, the deed was properly executed and attested and the necessary 
formalities of registration were gone through and the provisions of sections 34, 35 
58 and 59 were complied with Thereafter, the Sub-Registrar issued the usual 
receipt under section 52 and kept the document for being copied in Register 
No 1 and for endorsing the final certificate of registration as required by section 
60 (1). While so, the document was snachted away from the custody of the regis- 
tering officer The question was whether the deed executed operated to effect 
the transfer of the properties covered by 1t The Chief Court of Oudh observed 
that ıt was the compliance with the provisions of sections 34, 35, 58 and 59 which 
constituted registration of a document and not the presence of the certificate under 
section 60 of the Act, that the subsequent formalities were mere ministerial acts 
and that the defects occasioned therein by the acts or omission of the Registrar or 
irregularities in carrying out the duties enjomed by sections 60 and 61 would 
‘merely constitute defects of procedure for which neither the donor nor the donee 
was responsible In Kishangopal v. Nathulal®, a Division Bench of the then Madhya 
Bharat H gh Court observed that, where a document was registered by a Registrar 
after complying with the provisions of sections 58 and 59 but he failed to make an 
endorsement as required by section 60, the defect was adefect of procedure, which 
did not render the registration invalid, by reason of section 87 of the Registration 
Act. 


But, ın Mt. Domi Kuer v Ramsaran Lal*, a Division Bench of the Patra High 
Court observed, after dealing with the provisions contained in sections 34, 35, 52, 
58, 60 and 61 of the Indian Registration Act, thus : 


“€ From the above provisions of the Act, therefore, we gather that the registration of a document 
13 deemed to be complete under section 61 (2) of the Act, only when the document has been copied 
1nto the margin of the Register-book as required by section 61 (1) of the Act From the above scheme 
of the Act, therefore, there 1s no doubt that the registration of the document shall be deemed to be 
complete only when it 1s copied, and not otherwise ” 


In Sharnappa v. Pathru Saheb®, there was compliance with the provisions of sections 
34, 35, 52, 58 and 59 but not with the provisions of sections 60 and 61 of the Regis- 
tration Act. A Division Bench of the Mysore High Court observed that the non- 
compliance with the provisions of sections 60 and 61 (1) could not be said to be 
merely defect in procedure but was a total violation of the provisions or requirements 
of the Act which made the registration of the document incomplete 


In the two decisions cited above, 1t 18 not stated as to what would be the effect 
of such a document, whether it would invahdate the whole transaction and whether 
the document becomes void by reason of nor-compliance with the provisions of 
‘sections 60 and 61 of the Act Under the circumstances, I would prefer to follow 
the op.nion expressed by the Calcutta, Oudh and the Madhya Bharat High Courts, 
asthe reasoning there appears to me to be logical and reasonable In the instant 
case, only the word ‘ registered was not endorsed on the instrument The contents 
of the document have been copied and a number has also been given to the document 
And the Sub-Reg.strar would have endorsed on the document ‘registered’ as 
required by section 60 (1) of the Act, but for the intervention of the Income-tax 
authontes, directing him not to register the document The registering officer 
has no jurisdiction to refuse registration of a document and, as observed by their 
Lordships of the Privy Council in Kalyanasundaram v. Karuppa?, 
nr “€————u———————..-.““—“”- 
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** Registration is the act of an officer appointed by law for the purpose, who if the 
deed 1s executed by or on behalf of the donor and 1s attested by at least two witnesses, must register 
it if 1t is presented by a person having the necessary interest within the prescribed period” 


In this case, the Income-tex authorities intervened 1n the course of the transac- 
tion directing the Sub-Registiar not to register the document, on the ground that 
the property was purchased benamı ın the neme of the mortgagor, and that the 
mortgagor's husband owed a large amount of tax and that he had not been given 
a clearance certificate — It 15 to be 1emembered that the document in question was 
presented to the Sub-Registrar by the mortgagor at her residence on [5th May, 
1963 Just then, the Sub-Registiar produced a demi-officizl letter, said to have been 
addressed to him, in which it was alleged that income-tax assessment proceedings 
against the mortgagor’s husband were pending, that the pioperty in question was 
really benamı for him and that no document dealing with the said propeity should 
be registered But the D.stiict Registrar has, in his affidavit, stated that, as the 
parties insisted upon the acceptance of the document for registration, the Joint 
Sub-Reg.strat, on the instructions of the District Registrar, attended at the private 
residence of the petitioner (mortgagor) on 15th May, 1963, accepted the document, 
recorded he: admission of execution and the payment of the mortgage money on 
the document and kept it pending without registration, as a doubt was felt on the 
point whether the document could be registered or not, in view of the communica- 
tion of the Incom?-tax Officer dated 15th December, 1962 


It is, therefore, necessary to say, somewhet in detail, the part played by the 
Income-tax authorities, in this matter of registration The Income-tax authorities 
got information that the husband of the mortgagor, in view of the pressure of the 
smpending back assessments against him, was likely to leave India for good and settle 
elsewhere disposing of the house in Coimbatore Therefore, by their letters dated 
14th December, 1962, and 15th December, 1962, the authorities requested the Sub- 
Registrar not to register any document executed by Sippy (husband of the 
mortgagor) or his wife (mortgagor) or both for transferring the ownership of the 
building ‘The whole tenor of both these letters seems to be a sort of warning to 
the registering officer not to register such a document. This is evident from the 
reply of the Joint Sub-Registrar, Coimbatore, dated 20th December, 1962, wherein 
it is stated that suitable action will be taken if and when the document in question 
1s presented for registration Nothing happened afterwards till 15th May, 1963 
when the document was presented for registration On 15th May, 1963 in spite 
of the warnings received from the Income-tax authorities, the Sub-Registrar, on 
the advice of the District Registrar, proceeded in the matter of the registration of 
the document Then, on 18th May, 1963, the District Registiar addressed a 
letter to the Income-tax Officer, Coimbatore, asking him whether there was any 
statutory provision requiring a registering officer to 1efuse registration of any docu- 
ment presented by a person, against whom a requisition has been received from the 
Income-tax Officer to refuse registration On 27th May, 1963, for the first time, 
ın reply to the letter of the District Registrar, the Income-tax Officer, Coimbatore, 
referied to the provisions of the Payment of Taxes (Transfer of Property) Act, 1949 
and stated that that letter might be treated as a declaration issued by him under 
section 2 (11) of the said Act ‘Therefore, for the first time the declaration was made 
only on 27th May, 1963 By that time, the document had already been executed 
by the mortgagor 1n favour of the mortgagee (Bank), the execution of the document 
was admitted before the Sub-Registrar, 1t was duly attested, consideration passed, the 
Sub-Registrar made ən endorsement on the back of the document, a receipt also 
was passed, the document was taken by the registezing office to his office for being 
copied and a number was also given to the document (P-20 of 1963 of Bock I). 
The word ‘registered’ was not endorsed As this is only a ministerial act and the 
omission to do 1t 1s only a procedural defect, the omission to make the endorsement 
would not invalidate the registration I do not also think that the Income-tax 
authorities can question the transaction as one made after the registering officer 
received the declaration. : 
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But learned Counsel for the Income-tax Department would contend that the 
letters dated 14th December, 1962 and 15th December, 1962 should be treated as 
declaration under section 2 (11) of the Payment of Taxes (Transfer of Property) 
Act, 1949  Ifso read, they are certainly before 15th May, 1963, the date of registra- 
tion of the document 


Under section 3 of the Payment of Taxes (Transfer of Property) Act, 1949 no 
registering officer can register ary document purporting to transfer or assign any 
right, title or interest in ary property, unless 1t 1s certified by the Inccme-tax Office: 
of the area in which the property 1s situate in respect of the person whose right, 
title or interest 1n the property 1s to be so transferred or assigned that such person 
is not liable to assessment or taxation, that such person has either paid or made 
Satiofactory provision for the payment of all existing or anticipated habilities and 
that the Income-tax Officer 1s otherwise satisfied that the registration of the document 
will not prejudicially affect the recovery of such habilities "This statutory declaca- 
tion prohibits any transfer of immovable property belonging to 1ncome-tex essessees. 
When property rights are involved, and when such rights are affected by such 
declaration it should and must specify in greater detail how those transactions are 
to be prohibited under the Act İt 1s absolutely necessary and essential that the 
legal authority and the jurisdiction under which it has to be exercised should be 
mentioned It 1s also necessary to assert the provision of law ard to give a short 
and simple statement of the case The letters dated 14th December, 1962 and 15th 
December, 1962 are all -n the nature of warning 1n general terms given to the register- 
ing officer, not to register any document purporting to effect a transfer of the property, 
as otherwise 1t would be difficult for,them to collect the taxes due from the mortgagor's 
husband ‘That was the reason why the District Registrar addressed a letter on 
18th May, 1963 to the Income-tax Officer to inform him of the provisior of law 
requiring the registering officer to refuse registration in such contingencies It 1s 
clear, therefore, that the letters dated 14th December, 1962 and 15th December, 


1962 are not statutory declarations as required by section 2 (11) of the relevant 
Act. 


Further, the mortgagor 1s not the per.on concerned in the controversy She 
is not stated to be ın arrears of tax to the Department Assessment proceedings 
are pending against her husband ‘The property mortgaged in favour of the Bank 
is her property. "The Department now asserts that the property 1s held öenamı. 
The burden of proof 1s upon the Department And this 1s neither the occasion nor 
the place for the registering officer ether to consider or to decide whether the pre- 
perty really belongs to the mortgagor When the mortgagor requested the register- 
ing officer to return the document after complying with the provisions of sections 
60 and 61 of the Registration Act, 1t was then that she was informed that there was 


a Statutory declaration prohibiting the registering officer from completing the 
registration. 


Itis next contended that a writ of mandamus cannot issue, because this Court 
cannot go into or question the opinion formed by the Income-tax authorities that 
the mortgagor’s husband was likley to leave India without settling the income-tax 
due to the Department I am not going into that question in these proceedings. 
The mortgagor and the mortgagee are only seeking the return of the document 
which was registered on 15th May, 1963 Aİ the formalities mentioned in sections 
34, 35, 58 and 59 of the Registration Act have been complied with The endorse- 
ment ‘registered ” 1s the only thing to be done The registering officer 1s a public 
officer, and the petitioners want this Court to direct him to carry out the duty which 
has been imposed on him by the statute. He 1s refusing to exercise the jurisdiction 
of returning the document to the proper party Lord Goddard, CJ observed in 
R. v. Metropolitan Police Commissioner, Ex-Parte Parker! : 


* Mandamus will lie to any person who 1s under a duty imposed by statute or by the common 
law to do a particular act, and if a person refrains from doing the act or refrains from wrong motives 
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from exercising a power which it is his duty to exercise, this Court will by order of mandamus tell him 
todoit Mandamut may go to individuals It may go to corporations and goes quite independently 
of whether the individual or body to which it is addressed 1s or is not a Court ” 


Under the circumstances, the rule 1s made absolute. ' 
The petitions are allowed. No costs. 
V. S. ————— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT —MR JusricE P S. KATLASAM 


M. Venkatesan and others .. Petittones* 
0. 
The Secretary, Regional Transport Autho: ity, South Arcot 
District, and others . Respondents 


Motor Vehicles Act (IV of 1939), section 60 ( 1)—Power of cancellation and suspension of permit under— 
If could be delegated to different authoritus 


Section 60 of the Motor Vehicles Act provides for imposing the punishment of cancellation as 
well as suspension of a route permit relating to a transport vehicle It 1s now well settled that by 
,virtue of section 44 (5) of the Act and rule 134-A of the Rules framed under the Act, an authority 
under the Act can delegate his functions to another subject to such conditions as may be prescribed 
There can be no objection to one authority being empowered to cancel a permit and another autho- 
rity being empowered to suspend the same İt cannot be said that the power to cancel and the power 
to suspend a permit under section 60 (1) of the Act 1s indivisible and cannot be separately delegated. 
Issue of a warning 1s not, however, one of the punishments which the Regional Transport Authority’s 
Secretary 1s empowered to order and such a warning will be one without jurisdiction / 

Petitions under Article 226 of the Constitvisor of India prayiag that in the cir- 
cumstances stated there, and n the affidavits filed therewith, the High Court will 
be pleased to issue w.its of certiorari calling for the records relating to the orders 
m R No A3/22259/65 dated 10th August, 1965 on the file of the respondent in 
W P. No 4280 of 1965 m Appeal No 824 of 1964 and in Proceedings R No. 28780/ 
AG/64 dated 27th February, 1965 and 5th October, 1964 respectively on the file of the 
respondents 2 and 1 respectively in W P. No 4294 of 1965 in Appeal No 339 of 1965 
dated 29th September, 1965 on the file of the 2nd respondent in W P. No. 4370 of 
1965 and in R No 37098/A6/65 dated 13th October, 1965 on the file of the res- 
pondent in W P. No 4397 of 1965 and quash the orders made therem 


K K. Venugopal, C S. Prakasa Rac and M N Rangachari, for Petitioner. 
The Additional Government Pleade:, for State 
The Court made the following 


ORD£R —İn all these Writ Petitions a common question of law is raised and 
therefore can be conveniently dealt with together. Mr Venugopal, learned Coun- 
sel for the petitioners, submitted tha. the d.legation of the power of the Regional 
Transport Authority under section 60 of the Motor Vehicles Act to suspend a 
permit to the Secretary, Reg:onal Transport Authority, is valid and unsustainable 
inlaw. Shortly put, the contention of the learned Counsel 1s that while under sec- 
tion 44 (5) of the Act the Regional Transport Authority may d elegate the power of 
cancellation and suspension of a permit to the Sccretary, he cannot delegate only the 
power of suspension without the power of cancellation 


Section 44 (1) empowers the State Government to constitute Regional Transport 
Authorities to exercise and discharge m the areas specified the powers and functions 
conferred on those autherities Section 45 presciibes that an application for a 
permit shall be made to the Regional Transport Authority of the region in wh.ch 
it 1$ proposed to use the vehicle or veh;cles Sect.on 60 of the Act provides that the 
transport authority which granted a permit may cancel the permit or may suspend 


it for such period as it thinks fit on the grounds specified m clauses (a) to ( f) of section 
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60 (1). It may be noted that the transport authority has the power to cancel a 
permit or suspend it Section 44 (5) of the Act empowers the Regional Transport 
Authonty, 1f authorised by Rules made under section 68, to delegate such of 1ts powers 
and functions to such authority or person and subject to such restr,ctions, limitations 
and corditions as may be prescribed by the said Rules Section 68 confers on the 
State Governmert the power to make Rules for the purpose of carrying into effect the 
provisions of Chapter IV of the Act. Clause (zz) empowers the Government to 
frame Rules ın anv othe: matter which 1s to be or may be prescribed Rule 134 (a), 
which is impugned, is o1-e of the rules framed in exerc.se of the rule-making powers 
vested in the Government by s.ction 68 (zz) ofthe Act It 1s unnecessary to consider 
the validity of section 44 (5) or the validity of rule 134-A (xi) for the question has 
been elaborately considered by a Bench of this Cout in Dhanmull Sowcar v Secretary, 
Regional Transport Authority, Vellore!. The Bench held that rule 134-A item (xı) 
fell within the scope of section 68 of the Act and it 1s a rule prescribed for the purpose 
of carrying into effect the piovisions of Chapter IV within the meaning of section 
68(1) of the Act It also agreed with the decision 1epoited in Krishnan v Secretary, 
Regional Transport Authority, Chittoc:?, where rt was held that cule 134-A was valid 
It cited with approval an unreportd Bench decision of this Court in Star Transport, 
Ltd v. Regional Transport Authority, Kurnool?, where 1t was held that the Regional 
Transport Officer was acting well within the scope of the provisions of the Act in 
passing the ordei of suspension and once a function is among those prescribed by, 
the Rules, the delegation ‘cannot be challenged 


Mr. Venugopal, in view of the decisions quoted above, did rot seek to question 
the validity of rule 134-A (xi) on any of the grounds raised before the Bench. 
But he contended that the power conferred on the Regioral Transpoit Authority 
under section 60 (1) for cancellation as well as suspension of the permit 1s an integral 
power and cannot be split as a power to cencel a permit and a power to suspend a 
permit It was submitted that the power to take action against a permit and cancel 
it or suspend ıt for breach of any of the conditions is enumerated m clauses (a) 
to (f) of section 60 (1) Cancellat.on or suspension it was conterded 1s only a punish- 
ment and not an exercise of power Learned Counsel alsopointedout that section 
44(5) empowers the Regional Transport Authorityto delegate such of its powers to a 
particular authority The powers that can be delegated can only be, it was sub- 
mitted, to take action by it by cancellation and by suspension. J am unable to appıe- 
ciate the contention that the power to cancel and the power to suspend 1s an integ- 
ral one and cannot be separately delegated Section 60 clearly provides for imposing 
the punishment of cancellation as well as suspension There car be no objection 
to one authority bemg empowe: ed to cancel and another authoiity being empowered 
tosuspend As already observed, rule 134-A (xi) delegating the power to suspend a 
permit has been upheld by ths Court 


Learned Counsel next rebed on an unreported decision of this Court in WP 
Nos 730 and 734 of 1951 where ıt was held that the power of granting stay cannot 
be delegated to a different authority from an authority exercising the power of revi- 
sion, as the power of revision and the power to giant stay 1s an integral part of the 
1evision and could not be split This decision cannot be of any assistance to the 
petitioner, for, the wording of sub-section (1) of section 134 which provides that an 
appeal or an application for revision shall not operate as a stay of the order passed 
by the original authority and such o1der shall remain in force pending the dispcsal 
of the appeal or the application for revision, unless the prescribed appellate authority 
or 1evisional authority otherwise directs So far as the powers of cancellation and 
Suspension are concerned they are entuely different and cannot be compaied with 
the power of entertaining revision and granting stay 


It was next contended by Mr Venugopal, learned Counsel for the petitioner, 
that rule 134-A (xı) renders the entire procedure unworkable and creates consider. 
able difficulty, and as such the Legislature could not have intended it. He sub. 
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mitted that when the Regional Transr ort Authority delegated the power to suspend, 
it 1s divested of the power to deal with cases of suspension, and therefore when he 
finds that the case 1s not a fit case for cancelling the hcence, he cannot p.oceed to 
suspend the licence In support of his contention that when once a power 1s delegated 
the principal 1s divested of that power, learned Counsel relied on the decision 
reported in Blackpool Corporation v Locker! ‘The fects of the case as given in the 
headnote are as follows On 20th June, 1946, a requisition notice was served on the 
defendant under Reg 51 (1) stating that the Town Clerk of B had that day taken 
possession of the premises A sustantial quantity of the defendant's furniture 
remained on the prenuses, but the requisition notice contained no direction as to 
its disposal. ‘The proposed purchaser withdrew from the transaction, and on 26th 
Juve, the defendant went into occupation of the house, mtrmatıng to the Town 
Clerk that he intended tu use it as his own residence On 29th July, in the course 
of correspondence which ensued, the Town Clerk stated that the Ministerof Health 
wished him to emphasise that the defendant had committed an offence under the 
Defence Regulations, that he wes a trespasser, and that the premises must be vacated 
forthwith On 20th Avgust, in a letter to the deferdant’s Solicitois, the Minister of 
Health purported to confirm the Town Clerk’s actions, and on 28th November, 
the Minister, by letter to the Town Clerk, purported to ratify all the actions of the 
Town Clerk in cornection with the premises On the facts of the case, it was held 
that the original attempt at requ.s:uon on 20th June, was operative because, in 
breach of the conditions or lumtatiors applicable to the delegated powers, the notice 
purported to requisitior the house ard its corterts ard contained no direction as 
to the exclusion or disposel of the chattels Itwas further held that the result of the 
letters of 29th July, and 20th August, was not to effect a requisitiorirg of the premises 
by the Minister himself, because (a) the Minister had rot in. his sub-dele gated legis- 
lation reserved power so to act ; and (6) the Minister did not, in fact, then requisition 
or take possession of the premises, ard the Minister, wher delegatirg his powers, 
had for the time being divested himself of those powers, and, therefore, he had ro 
power to ratify the purported requisition of 20th June At page 96, Scott, LJ 
observed as follows — 

“ In any area of local Government, where the Minister had by his Legislation transferred such 
powers to the local authority, he for the time being divested himself of those powers, and, out of the 
extremely wide executive powers, which the primary delegated legislation contained in Reg 51 (1) 


had conferred on him to be exercised at his discretion, retained only those powers which in his sub- 
delegated legislation he had expressly or impliedly reserved for himself ” 


This observation will have to be read in the context of the case, that 1s, the Munster 
canrot act in a particular case which he delegated to the Town Clerk. It does not 
support the view of the learned Counsel that when once there 1s a delegation, the 
authority that delegated the power 1s divested of allits powers. A Bencl of this Ccurt 
in a decision reported in P Ramiah v Chief Secretary?, did not accept the view pro- 
pounded by Scott, L J , but peferred the view expressed by Coleridge, CJ , and Wills ; 
dom Huth v. Clarke?, and held that merely because a person is authorised by the 
Government to exercise the power, the Government 1s not deprived of its powers 

The notion that the use of the word ‘ delegate " implies that the executive committee 
parted with their own authority 1s misconceived. It was sought to be contended that 
the view expressed by the Bench 1s in the nature of obiter. But I have no hesitation 
in respectfully accepting the view expressed by the Bench 


The submıssıons of the learned Counsel that there will be considerable diffi- 
culty in the working ef this rüle is not made out The Regional Transport Authority 
can deal with the case of cancellation as well as suspension, whereas the Secretary 
can only deal with the case of suspension Even granting that this provision may 
lead to some working difficulties, that will not be a ground for holding that the dele- 
gation 18 not valid AII the contentions of the leatned Counsel fail and all the Writ 
Petitions except W P. No. 4397 of 1965 are dismissed with costs Counsel’s fee 
Rs 100 in each of the petitions 
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In addition to the points raised in the batch of petitions, 1n WP No. 4397 of 
1965 ıt was contended that a warning was issued by the Secretary, Regional Transport 
Authori.y and that the issue of the warning cannot be sustained as 1t 1s not one of the 
punishments which the Regional Transport Authority’s Secretary is empowered to 
make. The order therefore will have to be set aside as being made without juris- 
diction. But the matter will be remitted to the Secretary, Regional "Transport 
Authority, for fresh disposal. He will take the case afresh and dispose it of accord- 
ing to law after supplying all the documents and the information to which the peti- 
tioneris entitled to. "There will be no order as to costs. 


R.M. All the Petitions except 


—- W.P .No. 4397 of 1963 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mnm JusricE K. S. VENKATARAMAN. 


Maruthamuthu .  Peühoner* 
Madras Prohibition Act (X of 1937), section 14—Confiscation of vehicle under—Owner of vehicle having no 
Knowledge of the car being used for the offenswe trade—If confiscation could be ordered. 


Normally an order of confiscation of a vehicle which is involved 1n a prohibition offence will be 
made only 1f there 1s reason to believe that the owner of the vehicle knew that 1t was being used or 
gomg to be used for transporting illicit liquor and committing an offence under the Prohibition Act. 
The fact that the owner of the vehicle has not exercised due care in preventing the commission of 
the offence 1s no ground to order confiscation. Section 14 of the Prohibition Act no doubt provides 
that an order of confiscation shall not be made if the owner of the vehicle satisfies the Court that he 
had exercised due care in preventing the commission of the prohibition offence But it does not follow 
that 1n every case where the owner is not able to so prove, the car should be confiscated even though 
there 1s no evidence to prove that the owner had knowledge that a prohibition offence was going to be 
committed by using his car 

Petition praying that ın the circumstances stated therein the High Couit will be 
pleased to set aside the order dated 25th Aprl, 1966 made m Criminal Miscellaneous 
Petition No 119 of 1966 on the file of the Court of the District Magistrate (J.), South 
Arcot at Cuddalore (Crl. MP No. 2368 of 1965 on the file of the Court of the 
Sub-Magıstrate, Cuddalore) and direct the return of the Car MSW 8601 to the 


petitioner herein. 
T. S Arunachalam, for Petit,oner. 
Pubhc Prosecutor, on behalf of State. 


The Court made the following 


ORDER —This1s a petition to set aside the order of confiscation of the Ambassador 
car belonging to the petitioner. The petitioner is a resident of Thiruvanaikoil 
near Tiruchirapalli. "The car was found on the night of 28th September, 1965 on 
the Cuddalore-Pondicherry road carrying over 500 bottles of brandy. It was 
driven by the driver of the petitioner and there were some strangers m it, They 
were convicted under the Prohibition Act for transport of the brandy. "There 
was an order of confiscation of the car The petitioner applied to the learned 
tr.al Magistrate to have the order set aside alleging that his driver took away the 
car without his knowledge, and during his absence, and that he had no knowledge 
that illicit brandy was going to be transported m the car His version was that he 
went away on 26th September, 1965 to inspect his fields and returned only on Ist 
October, 1965 and he learned from his wife that the driver had taken away the car 
with her consent In this connection, the petitioner admitted that the car used 
to be run as an illicit taxi. The suggestion, therefore, is that when the driver took 
away the car it was probably for usmg the car as illicit taxi. But even so, there was 
no evidence that the petitioner or his wife knew that the driver was going to allow 
the car to be used for transporting illicit brandy. 

On these facts, the learned Sub-Magistrate passed an order of confiscation, and 
that was confirmed by the learned District Magistrate, who proceeded on the foot- 
r—— — —— — — —————— 

* Crl. Mis. P. No. 1198 of 1966. 27th July, 1966. 
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ing that the petitioner had not satisfied the Court that he had exercised due care 
ın preventing the commission of a prohibition offence, and that, that not having 
been proved to the satisfaction of the Court, 1t was not sufficient for the petitioner 
to show that he had no knowledge of the offence Thatis how the learned District 
Magistrate has interpreted the scope of the proviso to section 14 of the Prohibition 
Act, I had however occasion to point out m a recent judgment of mine in Criminal 
Miscellaneous Petition No. 922 of 1966 Mohanlal Shmlote (Petitioner) that this 
1$ not the scope of the proviso, and that, while it 15 true that the order of confiscation 
shall not be made if the owner satisfies the Court that he had exercised due care in 
p.eventing the commission of the prohibition offence, it does not follow that in a 
case where he is not able to satisfy the Court, the car should be confiscated even 
though there 1$ no evidence to prove that the owner had knowledge that the prohi- 
bition offence was going to be committed by using the car Normally an order 
of confiscation will be made only if there is reason to believe that the owner knew 
that the ca: was going to be used for transporting illicit hquor and committing an 
offence under the Prohibition Act. Thus itis clear that the learned Sub-Magistrate 
and the learned District Magistrate have proceeded on an incorrect view of the law. 
They themselves do not say that the petitioner had knowledge that the car was 
going to be used for a prohibition offence, and I am not able to find evidence sufficient 
to fasten the petitioner with such knowledge. Under these circumstances, the order 
of confiscation 1s set aside and the car will be returned to the petitioner. 


However, I may suggest to the authorities the desirability of enacting a provision 
in the Prohibition Act ssmilar to the proviso to section 115 of the Customs 
Act (LII of 1962) Under that provision where a conveyance 1s used for the carriage 
of smuggled goods and is normally liable to confiscation under the main provisions 
of the section, an option shall be given to the owner to pay, in lieu of the confiscation, 
a fine not exceeding the market price of the goods, which are sought to be smugeled. 
Such a provision would leave the Court with some discretion to impose a fine suit- 
able to the circumstances of the case, instead of orderm gconfiscation of the vehicles, 
which, 1n a particular case, may be too heavy a punishment. 


RM. Order set aside, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. S. VENKATARAMAN. 
Syed Jaffar, Trustee, Hazrath Kuthbisha Durga, Thennur ..  Pehhoner* 
0. 
S. Arumugham alıas Sıngaram and others .. Respondents. 





Criminal. Procedure Gode (V of 1898), sections 145 and 147— Procedure under —If sımlar—İf convertible 
— Essentials for validity of an order under section 145 


There seem to be material differences between section 145 and section 147 of the Criminal Pro- 
cedure Code in that while the duty to pass an order under section 147 is only a discretionary one, 
section 145 (1) of the Code indicates that the Magistrate shall make an order in writing stating the 
grounds of his being satisfied. Further unlike section 145 (4), the date of the order under section 
147 (1) 1s not crucial or determinative of the rights of the parties. 


Before an order under section 145 could be implemented, there should be a clear and speci fic 
order as contemplated ın section 145 (1). A mere note by the Magistrate taking the case on file and 
directing issue of notice is not at all an order contemplated under the sub-section. 


Quaere —Can a proceeding under section 145 of the Code be converted and treated as one 
under section 147 of the Code. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Revenue Divisional 
Officer, and Ex-Officio First Class Magistrate, Tiruchirappalli, dated 15th May, 
1965 and made in M.C No. 2 of 1965. 
se 


*Crl RP No 1049 of 1965 
(Crl.R.C. No. 1034 of 1965.) 28th July, 1966. 
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Ah Mohammed, for Petitioner 
A Nagarajan, for Respondents 1 to 6. 
K A Panchapagesua for Public Prosecutor on, behalf of State 


The Court made the following 


OnDER.— he dispute in this case concerns. TS No 351/2, in Tiruchirappallı 
‘Town, and 1s between a Durga represented by its Trustee Syed Jaffar and some Hindu 
residents of the locality in their capacity as Managers and Trustees of certain Hindu 
temple Ina piior litigation between the Durga and the Hindu residents culminat- 
ing in the decision of this Court dated 25th August, 1954 1n 5 A No 1032 of 1950, 
Krıshnasvvamı Nayudu, J , held that the site belonged to the Durga but was subject 
to the custómary right of the Hindus to use portions of the site for certain festivals 
on certain occasions for certain limited purposes The Trustee of the Durga, 
however, put in a petition on 14th April, 1965 to the Revenue Divisional Officer, 
Tiruchirappalli (in his capacity as the Executive First Class Magistrate) quoting 
sections 149 to 151, Ciiminal Procedure Code alleging that the Hindus were trying 
to put up a shed 1n excess of the customary right. The learned Magistrate passed 
the following order 

“Taken on file under section 145, Criminal Procedure Code and issue notices to both sides for 

enquiry on I9th April, 1965.” 
No specific order, however, as required under section 145 (1), Criminal Procedure 
Code was passed Actually the summonses which were issued to the counter-peti- 
tionersinthe petition were in Form No 68-(summons in a case instituted on 
complaint) Statements were put in by the counter-petitioners, and, on perusing 
the statements of both sides, the learned Magistrate dismussed the petition of the 
Durga cn the ground that the Thennur Village where in the site lay had been taken 
over by the Government under the prov.sions of the Madras Estates Abolition Act 
(XXVI of 1948), that consequently che title no longer vested with the Durga and 
that ıt was for the Revenue Department of the Government to take action to evict 
the counter-petitioners Against that order dated l5th May, 1965 this revision 
petition was filed by the Trustee of the Durga. 


On 14th February, 1966, I passed an order pointing out that the application for 
patta under the provisions of the Madras Estates Abolition Act which had been 
putin by the Durga was still pending with the Collector, and that till it was disposed 
of 1t was necessary to pass interim orders maintaining the existing rights of the two 
sides as found by Krishnaswami Naidu, J. Since the parties however, differed on 
the extent of the respective rights as found by Krishnaswami Naidu, J , I called for 
a report, and the learned Additional First Class Magistrate, Tiruchirappall:, has 


submitted a report. 


The report shows that the dispute 1s over a right claimed by the Hindus to put 
up a shed 20 feet x 10 feet, almost near the entrance to the Durga They claimed 
that the shed had been existing in that place for over 40 years, all the year round, 
that during times of festivals additional sheds were put up for increased accommoda- 
tion and that in the permanent shed some heavier parts of the chariot of the Hindu 
temples were stored. They alleged that some time before 14th April, 1965 that shed 
had fallen into disrepair and that they were only trying to renovate the shed and 
put up a new shed 1n its place On the other hand, the Durga alleges that-there 
was no such shed at all in that place all the year round, that formerly temporary 
sheds used to be put up only durmg times of festivals and that the shed was clearly 
an innovation ‘The learned Magistrate, on examining the evidence, oral and 
documentary adduced before him, has accepted the case of the Durga 


There can be no doubt that this conclusion 1s correct on the materials available 
to the Court at this stage Apart from the reasons given by him, I may point out 
a very tell-tale circumstance, against the contention of the Hindus, namely that in 
the earliest written statements filed by them they did not allege that there had been 
a shed in that place for over 40 years that 1t has fallen into disrepair and that they 
were only trying to reconstruct it. It seems to me that, if there was any truth m 
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this allegation they would normally have made such an allegation Theie are also 
the circumstances pointed out by the learned Magistrate, namely, that in the prior 
htgation, OS No 55 of 1946, D.strict. Munsit’s Court, Tiruchirzppelh, reither 
in the plaint, nor in the plan of the Commuissioner nor in the Town Survey Field 
Registe: was there any 1etcrence to the existence of such a permanent shcd 


If these were all, this Court would be justified in directing iemovəl of the shed, 
giving however a reasonable time to the Hindu residents to file à suit and obtain 
an order of injunction contra orderirg retention of the shed till the final decision of 
the dispute in the suit Büt unfortunately for the Durga, there 1s an insurmount- 
able difficulty raised by the Hirdus through then learned Coursel, $11 A Nagarajan 
The learred Counsel points out that the foundetion for passıng any order under 
section 145, Criminal Procedure Code, is lacking in this case, because of the abserce 
of the order contemplated in section 145 (1), Criminəl Procedure Code I have 
already pointed out that the orly thing which may be called an order 1s the rote of 
the learned Magistrate taking the case on file under section 145, Criminal Procedure 
Code, and directing issue of notices But that 1s rot ət all the order which is con- 
templated under section 145 (1), Crimmal Procedure Code This is clear from a 
series of decisions of this Court, the last of which 1s that of Balakrishna Ayyar, J , 
in Pakamaraja Nawker v Chidamoara Nadar!, which has been followed Ey the Andhra 
Pradesh High Court in Kondappa v Ram Rao? The point 1s not merely a technical 
one and 1s a matter of substance, because under section 145 (1), Crimmel Procedure 
Code, the date of the order unde: section 145 (1) is crucial, because it is with reference 
to that date the Court has to decide as to which paity was in possession on that date. 
The second prov.so also makes thet date crucial because if a party had been dis- 
possessed. by force within two months before that date, that party might Le treated 
as 1n possession on the date of the order 


Sri Alı Mohammed, the learned Counsel for the petitionei-Durga, however, 
seeks to get over the above difficulty by urging that though the case was taken on file 
under section 145, Criminal Procedure Code, the dispute raised really fell under 
section 147, Criminal Procedure Code, ard that under section 147,Criminal Procedure 
Code, ıt was not essential that the Magistrate should pass ary preliminary ordei. 
He also cites Chhuttan v Alı Hussain? in support of the proposition that a proceeding 
though started under section 145, Criminal Procedure Code, could be conveited 
into one under section 147, Criminal Procedure Code. 


There seem to be material differences between section 145 and section 147, 
Criminal Procedure Code in that section 147 says that the Magistrate may make an 
order in writing stating the grounds of his being satisfied about the likelihood of 
a breach of the peace, whereas section 145 (1), Criminal Procedure Code, indicates 
that he shall make an order in writing stating the grourd of his being so satisfied. 
Further, unlike section 145 (4), the date of the order in section. 147 (1) 15 not crucial 
or determinative of the iights of the parties Section 147 (2), Criminal Procedure 
Code, says that the relevant date of the determination of the alleged right to user 
is the institution of the enquuy Ifthe proceeding could be considered əs cre under 
section 147, Criminal Procedure Code, this Court would prime facie have jurisdiction 
to pass an order as the Magistrate could have done directing the Hirdus to remove 
the newly put up shed as indicated in the earlier portion of this judgmert But 
ıt 1s unnecessary to express a final opinion on the question because there 15 difficulty 
in converting the proceeding under section 145, Crimiral Procedure Code, into 
one under section 147, Criminal Procedure Code, in this case It is true that the 
Durg2 concedes the temporary right of the Hindus to use the site on the occasions 
of the festivals and to put up temporary sheds, then But the right claimed by 
the Hindus could more appropriately be said to raise a question of possession 
under section 145, Criminal Procedure Code, because they claim the right 
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to have the shed there all the year round in exercise of their alleged ight Virtualiy 
it amounts to a claim of possession of that portion of the site It may be that the 
claim 1s untenable, but the nature of the claim 1s relevant fo. determining whether 
the proceeding was one which was rightly mitiated under section 145, Criminal 
Procedure Code, or could be taken to have been instituted under section 147, Criminal 
Procedure Code, from the inception In this view of the matter, I do not think ıt 
will be proper or even quite legal to pass an order directing the Hindus to remove 
the shed 9 


The petition is accordingly dismissed. 


In my view, it 15 open to the Durga to institute a suit for the purpose of preser- 
ving their existing rightss pending disposal of the application for patta filed by them 
before the Collector. But whether such a suit will he will eventually have to be 
decided by the Court where the suit may be instituted. 


R M. — - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jui isdiction) 
PRESENT —Mnm Justice P S KAILASAM. 


K Rangarajan and another .. Petitoners” 
0 
State of Madias 1epresented by the Executive Engineer, 
Public Works Department, Cauveti Division, Tanjoce .. Respondent 


Domestic. Tribunal—Diseiplinary Proceedings before—Deciston of a Criminal Court acquitting an accused 
of an offence charged—Departmental proceedings in respect of the same wnerdent—Deerstons of Court—How far 
final 


It 1s now well settled that a departmental enquiry against a Government servant can be initiated 
on the basis of certain facts even though the Government servant has been acquitted ın a criminal 
prosecution on the same facts. 


While it is true that a domestic tribunal will normally be bound to treat the decision of a compe- 
tent Court as final and cannot purport to come to a different conclusion on the same facts, 1t cannot be 
said that there 1s a complete prohibition against such tribunal coming to a different conclusion 
It 1s well known that aomestic tribunals are not governed by the strict rules of evidence and procedure 
applicable to regular Courts In fact departmental proceedings might even follow where the acquittal 
was otherwise than honourable The question whether the principle of natural justice would be 
violated in not giving due and proper weight to the findings of a criminal Court will depend on the 
circumstances of each case 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therem, and ın the affidavit filed therewith the High Court 
will be pleased to 1ssue a writ of certiorari calling for the records of the respondent 
relating to the suspension order as revealed in the letter No 133 dated 12th January, 
1965, issued by him and connected records and quash the same, etc 


M S. Venkataram Ayyar and K $ Mahahngam, for Petitioner 


K S  Bakthavatsalam fo. the Additional Government Pleader, on behalf of 
Respondent 


The Court made the following 


OrprEr.—These three petitions relate to the same matter and can be dealt 
with together The Writ Petitions are filed for the issue of a writ of certiorari 
calling for the records of the Executive Engineer, Public Works Department, 
Cauveri Division, Tanjore relating to the suspension order of the petitioners and 
fxr quashing the same As the facts are simular in all the three writ petitions, 
Writ Petition No 3971 of 1965 will be dealt with 


The petitioner was working as Head Lascar m Public Works Department, 
Valangarman section at Sakkottai. The Executive Engineer, Public Works 


te I 


m W.P, Nos. 3971, 3972 & 3973 of 1965. 31st August, 1966. 
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Department, Cauveri D.vision, by his order No 5015-M dated 30th September, 
1964, transferred the petit.oner from Valargaunan to Sırkalı. This order was 
served on the petitioner on 2nd October, 1964 The petitioner met the Executive 
Engineer in person on 3rd October, 1964, and requested him to cancel the orders 
of transfer and permit hum to continue in Valangaiman section itself On 7th 
November, 1964, there was an incident in which the Section Officer of Valangaiman 
was assaulted by the petitioner herein and the petitioners in the othe: two petitions 
—Writ Petitions No 3972 of 1965 The Section Officer senta telegram to the 
Superintending Engineer, ard the Supermtending Engineer reported the matter 
to the Chief Engineer on 9th November, 1964 The Superirterding Engineer 
by his order dated 9th November, 1964, placed the petitiorers under suspension 
pending enquiry. The suspension order was forwarded to the Section Officer, 
Valangarman on 10th November, 1964 The petitioner. was served only on 19th 
February, 1965, while the petitioners in Writ Petitions Nos 3972 and 3973 of 1965° 
were served with the suspension order soon after 1t was made. A criminal complaint 
was also preferred, and the District Magistrate (J), Kumbakonam acquitied the 
petitioner herein and the petitioners in Writ Petitions Nos 3972 and 3973 of 1965 
on 27th February, 1965 The Department did not 1evoke the order of suspension, 
as departmental proceedings were in contemplation under the directions of the 
Superintending Engineer by his letter dated 18th Jure, 1965 After the order of 
acquittal by the District Magistrate, the petitioners papplicd to the Executive 
Engineer for cancellation of the order of suspension on 22nd March, 1965 On 
24th July, 1965, the petitioners 1n Writ Petitions Nos. 3971 to 3972 of 1965 addressed 
a letter to the Chiet Engineer praying for cancellation of the order of suspension. 
The petitioners not having received any replv from the authorities have preferred 
these Writ Petitions 


The main contention in the Writ Petitions is that on identical facts and charges 
the petitioners were acquitted by the District Magistrate ard therefore the Depart- 
ment ıs not justified ın embarking on a fresh enquiry on the same facts On the 
materials on record I am unable to say that the enquny contemplated 1s on the 
same facts on which the petitioners were tried by the Criminal Court Apart from 
the order of suspension, no charge memo. has yet been given to the petitioners. 
Till a charge memo 1$ given it cannot be said on what facts the departmental enquiry 
is based Jt 1s therefore too eaily to accept the contention of the petitioneis that 
the departmental proceedings are based cn the same facts on which the petitioners 
were acquitted by the District Magistrate It has been held that a finding of a 
Criminal Court as not always binding on a disciplinary tribunal In this connection 
the decision of the Supreme Court in State of Andhra Pradesh v Sree Rama Rao} may 
be referredto Inthat case the Sub-Magıstrate found that one Durgalu, the only 
eye witness, who spoke to the torture of Reddy Simhachalam, turned hostile and 
that his evidence could not be accepted Tn his earlier statement Durgalu stated 
that he was an eye witness to the torture of Reddy Simhachalam. Durgalu stated 
before the Sub-Magistrate that he had escaped from the custody before he reached 
the Police Station on 5th March, 1964, and that he was re-arrested only on 8th 
March, 1964 "The torture of Reddy Simhachalam was on 7th March, 1964. On 
revision, the learned Sessions Judge declined to accept the evidence of Dui galu that 
he escaped on Sth March, 1964 In the departmental enquiry against the respondent 
for misconduct, the Enquiry Officer declined to accept the finding of the Magistrate. 
In the circumstances the Supreme Court observed as follows at page 1727. 


“ The Enquiry Officer appears to have stated that the Judgment of the Magistrate holding a Crimi- 
nal trial against a public servant could not always be regarded as binding in a Departmental 
enquiry against that public servant In so stating the Enquiry Officer did not commit any error ” 


792) P. Kapur v. Union of İndia”, the Supreme Court observed as follows (at page 
p— €“ —————.,—— OUT... “——.....—.............. 
I (1964 1: SCJ 364° (1965 1 MLJ. (1727). 


S.C.) 120 * (1964) r AnWR. (SQ) 120° 2. ‘ALR. 1064 S.C. 787. 
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“ If the trial of the criminal charge results in conviction, disciplinary proceedings are bound to 
follow against the public servant so convicted , even in case of acquittal proceedings may follow where 
the acquittal 1s other than honourable The usual practice 1s that where a public servant 1s being 
tried on a criminal charge, the Government postpones holding a departmental enquiry and awaits 
the result of the criminal trial and departmental proceedings follow on the result of the criminal trial ” 


The two decisiors above cited make it clear that it carrot be said that in the case 
of an acquittal by a criminal Court the departmental procecdirgs cannot be initiated 
on the same fects Even in the case of acquittals the departmental proceedings 
may follow when the acquittal 1s “other than honourable’ As to bow far a depart- 
mental enquiry 1s competent, when the Officer 1s acquitted on the seme facts by 
a criminal Court, is dealt with in Shark Kasun v Superintendent of Post Officersi, and 
by a Bench of this Court in Krishnamurthy v Chef Engineer? It has been observed 
in Jerome De Silva v | Regional Transport Authority® 

“ As primarily the criminal Court of the land are entrusted with enquiry into offences, 1t 1s 


desirable that the findings and orders of the criminal courts should be treated as conclusive in pro- 
ceedings before quasi-judicial tribunals ” 


The Bench im Krishnamurthy v Chief. Engineer?, in dealing with the case m Ferome 
De Silva v. Regional Transport Authority*®, observed. 


“ The utmost that can be gathered from Jerene De Silva’s case?, cited earlier is that where the 

charge relates to the identical subject-matter of the criminal trial, and there has been an acquittal on 

~ the merits at that trial, it might not be proper for the departmental authority to arrive at some other 
finding inconsistent with that acquittal ” 


No doubt it would be a stienge predicamert, if, in spite of a trial by a criminal Court 
on the same facis, the domestic tribunal were to come to a different corclusion on 
the same facts But there cannot be a complete prohibition against the tribunal 
coming to a different conclusion, for 1t 1s well known that the tribunalis not bound 
by several rules that are binding on appreciation of evidence by a crimmal Court. 
As fo1 instance, a criminal Court would not accept the evidence of an accomplice, 
unless corroborated 10 material particulars, while the departmertal erquiry may 
base its finding on the uncorroborated testimoney of the accomplice In this 
connection it is significant to note that the Supreme Court has observed in R. P. 
Kapur v. Union of İndiat, that the departmental procecdings might follow where the 
acquittal was “other than honourable” The question whether the principles of 
natural justice had been violated in not giving due and proper weight to the finding 
of the criminal Court can only depend on the facts of each case As already 
observed, ıt 1s premature to go into this question, as a chargememo has not yet been 
given On this ground these petitions are dismissed There will be no order as 
to costs. 


R M. —————— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr JusricE P. RAMAKRISHNAN 


Public Prosecutor o Appellani* 
2 : : 
S A. Tabbar . Respondent. 


\ 
Industrial Disputes Act (XIV of 1947), section 34 (1)—Complaint by or under the authority of the appro- 
priate Government—Scope of—Persons authorised by Government —If can authorise some other ofhcer to file 


the complaint 


Section 34 (1) of the Industrial Disputes Act provides for two alternatives for making a complaint 
ın respect of offences punishable under the Act, uz, a complaint being made by the appropriate 
Government itself or a complaint made under the authority of the Government Where there is a 
written order of the Government authorising the Collector to take proceedings, it 1s open to the Collec- 
tor to authorise the Public Prosecutor to file the complaint Where the terms of the order are wide 


Se MC DONO ECCE müs. “7797 
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than a specific direction empowering a particular officer to make the complaint, it would certainly 
cover a case where the officer makes a further delegation. 


The words “ under the authority of the appropriate Government” in the section really imply 
a sanction by the Government and much emphasis cannot be laid on the identity of the particular 
officer who has to make the complaint 


(Analogous provisions 1n section 196 of Criminal Procedure Code and section 20 of Prevention 
of Food Adulteration Act pointed out ) 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) of offences under section 29 
of the Industr.al Disputes Act by the Additional First Class Magistrate II, Salem 
in S'TR Case No 248 of 1964 on his file. 


S. R Srimvasan, for Public Prosecutor 
S Ramalingam, for Respondent. 
The Court delivered the following 


JUDGMENT —This appeal is filed by tbe State of Madras against the acquittal 
of the accused ın S T.R No 248 of 1964 Ly the Additional First Class Magistrate 
No 2, Salem In view of the limited scope of the enquiry before me, which 1s 
confined to a specific legal poirt, end in view of the circumstences that the other 
facts are admitted, ıt 1s sufficient to refer to the fects very briefly The accused 
Jabbar 1s the proprietor of Kongenepuram Transports, Salem Ore Palemappan 
who was working as a clearer in the said company was dismissed from service. 
On the representation made by the Motor Workers Unior, the State Government 
made a reference to the Labour Court at Coimbatore under section 10 of the 
Industrial Disputes Act, for a determination as to whether the dismissal of 
Palamiappan by the eccused's company was proper ‘The Labour Court passed an 
award, holding that the dismissal was mmproper, end directing the reinstatement 
of Palaniappan Repeated attempts were made first of all by Palanıappan, and then 
by the Union to have the award relating to reinstatement enforced But the accused 
failed to comply with it Thereafter the Government wes moved to take action and 
GO Ms No 2008 (Labour) was issued on 6th April, 1964, 1n the following terms ° 

"Whereas the Labour Court, Coimbatore, ın its award, dated the 29th August, 1963, published 
with GO Ms No 4434 (Labour) Industries Labour and Co-operation, dated the 11th September, 
1963 at pages 17 to 19 of the Supplement to Part II, section I of the Fort St George Gazette, dated the 
25th September, 1963, has held that the non-employment of the worker Sr1 S Palaniappan by the 


management of Konganapuram Transports, Salem, 1s not justified and that he 1s entitled to remstate- 


ment ın service with back wages from the date of non-employment, namely, the 17th July, 1962, till 
he is reinstated in service , 


And whereas Sr1 S A Jabbar, the Proprietor of the said Konganapuram Transports, has not 
reinstated the said worker Sr18 Palaniappan and has not implemented the said award , 


And whereas, by not implementing the abovesaid award, the said Sr1 8 A Jabbar has committed 
a breach of the terms of the award and has thereby committed an offence punishable under section 
29 of the Industrial Disputes Act, 1947 (Central Act XIV of 1947) , 


Now, therefore, 1n exercise of the powers conferred by sub-section (1) of section 34 of the said 
Act, the Governor of Madras hereby directs that a complaint be made against the said Sri S.A Jabbar 
for an offence punishable under section 29 aforesaid 


2. The Collector of Salem is requested to take necessary action for the prosecution of SriS A. 
Jabbar, who 1s the proprietor of the said Konganapuram Transports, Salem, and submit a report to 


the Government ın due course ” 

Thereafter, the Assistant Public Prosecutor, Grade I, Salem, purportirg to 
represent the State, filed a complaint in the lower Comt agamst the accused for 
contravening section 29 of the Industrie! Disputes Act The complaint also alleged 
that 1n pursuance of the orders of the Government in the G O cited above, the Col- 
lector of Salem had directed the complairent to file the present complaint With the 
complaint was enclosed a copy of the Governmert Order and also the order of 
the Collector dated 30th April, 1964, conteiming the necessary direction issued to 
the Assistant Public Prosecutor to file the actual complaint. 


The case was fully heard by the learned Magistrate and evidence was taken both 
for the complainant and the accused Notwithstanding the plea of “not guilty’ by” 
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the accused, the finding of the leained Magis.rate, wasthat the accused did not 
smplement the terms of the award and consequently his faihue to reinstate the 
worker concerned (P W 2) was certainly an offence under section 29 of the Industrial 
Disputes Act. This finding of fact by the learned Magistrate 1s rot disputed 
before me. After go rg through the ev.dence J am in agreement with it, 


But before the lower Court there wes an argument based upon the legality of 
the complaint filed by the Assistant Public Prosecutor, and whether it involved a 
strict compliance with the provisions of section 34 (1) of the Industriz] Disputes Act, 
which contains the provisions fur taking cognizance of an offence under the Act, 
in the following terms : 


** No Court shall take cognizance of any offence punishable under this Act or of the abetment of 
any such offence, save on complaint made by or under the authority of the appropriate Government, ” 
The argument for the accused, which 1s also pressed before me m this appeal, is that 
the Government Order cited above,2uthorised only the Collector to file the complaint 
and further delegation by the Collector to the Assistant Public Prosecutor for filng 
the complaint, 1s legal, as not being in compliance with the provisions of section 
34 (1) of the Act Section 34 ,1) visualises two situations: (1) The complaint 
being made by the appropriate Government a: d (2) the complaint being under 
the authority of the appropriate Government It will be useful to ccmpare this 
provision with analogous provisions in other enactments Thus in section 196 
of the Code of Criminal Procedure, where the pre-requisite for takirg cognizance of 
certain offences specified 1n that section, 1s a complaint (1) made by the order of the 
State Government, or (2) under authority from the State Government, or (3) by 
some officer empowered by the State Governmert in this behalf Section 20 of 
the Prevention of Food Adulteration Act provides, as a pie-requisite for a prose- 
cution for an offence under that Act, that the prosecution should be instituted by 
or with the written consent of the State Government (or Central Government), 
or a local authority or a person authorised 1n this behalf by the State Government 
(or Central Government) or a local authority The thud alternative ip section 
196, Criminal Procedure Code of an “‘ officer empowered by the State Government” 
came for consideration in the decision of th s Court in State G SSI v P. Ramaswami. 
In that case the Government Order sanctioning the prosecution of the Editor of a 
paper for an offence under section 295-A, Indian Penal Code directed the Commis- 
sioner of Police, Madres, to depute a suitable Officer to make the complamt — There- 
upon, the Commissioner of Police deputed a Sub-Inspector for the purpose, first of 
all to make an investigation, and later on by a fresh authorisation to prefer a com- 
plaint Learned Counsel appearing for the accused respondent before me stated, 
that the Government Order in the present cese authorised only the Collector of 
Salem to make the complaınt, but it did not permit him to make a further delegation 
to a lowe authority to act on his behalf, when as by way of contrast, in the Govern- 
ment Order referred to in the decision just cited, the authorised Officer namely, 
the Commissioner of Police, was also permitted to depute a suitable Officer to make 
the actual complaint. But there appears to be a difference between the terms of the 
delegation in the Government Order referred to in the decision cited above, and 
those ın the Goverrmert Order ın the present case The terms of authorisation in 
the present case are" “ The Collector of Salem 1s requested to take necessary action 
for the prosecution " The words “to take recessary action for the prosecu- 
tion ” are different from a specific direction to the Collector to prefer a complaint. 
These words used 1n the Government Order in the present case, are wide enough to 
include a power ın the Collector to 2uthorise a subordmate Officer also to make the 
complaint on his behalf The third mb of section 196, Criminal Procedure Code 
refers to an officer empowered by the State Goverrmert for preferr:rg the complaint. 
But such a provision 1s absent in section 34 (1) of the Industrial Disputes Act, which 
provides only for two alternatives, namely a compliant bemg made by the appro- 


priate Government, or a complamt bemg made urder the authority of the said 
Government. 
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Thé words “under the authonty of the appropnate Government” which 
are found both ın section 34 (1) of the Industrial Disputes Act as well asın section 
196 of the Code of Criminal Procedure have ccme in for interpretation in 
the two well-known cases Queen Empress v Bal Gangadhar Tilak!, which was quoted 
and followed with appioval by the Calcutta in Apuruba Krishna Bose v Emperor?, 
— Bande Mataram case At page 149 of the Calcutta decision, after 1eferring to the 
earlier Bombay decision, the learned Judge observed : 

“ But the real question in such a case is whether the prosecution was instituted under the autho- 

rity of Government To quote the judgment of the Full Bench Queen Empress v Bal Gangadhar Tilak? 
* There 1s no special mode laid down in the Code whereby the order or sanction of Government 1s 
to be conveyed to the Officer who puts the law ın motion _ In this case the proseuction was conducted 
by the Government Solicitor It was instituted by the Oriental Translator to Government, and he 
produced the written order of Government to institute the complaint ' The prosecution of the peti- 
tioner was, mutatis mutandis even more regular than the prosecution of Tilak ” 
In the present case, we have to interpret only the phrase ““under the authority 
of the appropriate Government ” found in section 34 (1) of the Industr.e] Disputes 
Act The Goverrmert Order in question provides the necessary authority, but it 
does not designate the Collector as the Officer to make the complaint 1n actuality. 
It designates the Collector as the person to take steps for the prosecution, and those 
terms are wider than a specific direction empowering a particular officer to make the 
complaint, and they would certainly cover a case where the Collector makes a further 
delegation, as 1n this case, to the Assistant Public Prosecutor. 


The learned Public Prosecutor has drawn my attention to the decision of the 
Supreme Court in State gf Bombay v Parashottam Kanatyalal?, which interprets the 
provisions of section 20 of the Prevention of Food Adulteration Act, which I have 
referred to ealier After referring to the words “ written consent" found in the 
first part of section 20 (1) of the Act, their Lordships observe that the emphasis at that 
stage was on the consent to the filing of the prosecution and not to the person filing 
jt. * The preliminary examination of the facts to ascertain the desirability and pro- 
priety of the prosecution 1s in this last case, the responsibilty of the person orauthority 
giving the written consent—not of the person who figures as the complainant" 
But the relevant provision of section 34 (1) 1s somewhat different, and bears a. closer 
aralogy to the second limb of section 196 of the Code of Criminal Procedure, which 
refers to the “ authority from the State Government? These words really smply a 
sanction by the Government after the Government has considered the desirability 
of prosecution Not much emphasis is laid in the said provision, on the identity 
of the Officer who has to make the complaint. It is presumably for the reason that 
the Government Order :n this case, was couched 1s somewhat wide teims, giving 
the Collector, a latitude to take necessary action for the prosecution without specify- 
ing that the Collector was the person to file the criminal complaint 


For the aforesaid reasons, I am of the opinion that the prosecution 1n this case 
has been properly and legally instituted I allow the appeal, set aside the acquittal 
of the accused and convict him under section 29 of the Industrial Disputes Act 
He 1s sentenced to pey a fine of Rs 250 with SI for one month in default The 
employee (P W 2) ın his eviderce states that he was getting Rs. 60 per month at the 
time of his dismissal 1 direct that out of the fine amount if collected Rs 180 will 
be paid to him as compensation. Time for payment of the fine amount 1$ three 
weeks from this date 


RM. Appeal allowed, 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR M — ANANTANARAYANAN, Chief Justice, Ma — [usricE 
T. VENKATADRI AND MR Justice P. RAMAKRISHNAN 


k 


Qayara) Anthony .. Petitioner? 
2. 
Mary Seeni Ammal .. Respondent 


Dworce Act (IV of 186q), section 19 (1)—Impotency as a ground of nullity— Nature of proof —Refusal to 
allow access or consummate—Impotency—lIf can be inferred. 


‘Impotence’ m its legal sense 1s an incapacity to consummate the marriage and 1t may be physical 
or psychological But the mere fact that the spouse felt that she had no charm ın married life or 
was inclined to lead a religious life and consequently wilfully refused to allow sexual access to the 
husband cannot lead to any inference that she was impotent Under the section the proof required 
is that she was impotent at the time of the marriage and continued to be so till the time of the proceed- 
ings (Procedure to be followed 1n cases where the party complained against refuses to atténd Court or 
take part in the proceedings, indicated) 

Case referred by the District Judge of Tirurelveli for confirmation by the 
High Court under section 18 of the Indian Divorce Act of 1869, of the Deaee 


Nis: dated 30th January, 1966 and passed 1n OS No 19 of 1964 on his file. 
G Ramahnga Reddy, for Petitioner. 
M A Srintvasan, for Respondent as amteus curiae 
The Judgment of the Court was delivered by 


M Ananlanarayanan, C j — lus is a reference made by the learned District 
Judge of Tirunelveli under section 18 of the Indien Divorce Act (IV of 1869) 
in a petition by the husband (Jayatej Anthony) for 2 declaration of nullity in respect 
of the marriage between him and his wife (Mery Seeni Ammal) on the substantive 
ground that the wife (respondent) declined ell eccess to the husbard subsequent 
to the marriage, refused to consummate the marriege, and hence must be regarded 
as ‘impotent’ both at the time of the merr.ege and at the t me of the mocecding. 
The learned District Judge accepted the evidence for the plaintiff and grantcd a 
decree in the usual form, subject to our confirmation 


Under section 19 (1) of the Act IV of 1869, one of the grounds on which.the 
petition for a decree of nullity, im respect of a marriage, could be successfully main- 
tained 1s that the respondent was impotent at the time of the marriage, and at the 
time of the institution of the suit “This is what the husband alleged, and we have 
got to see whether there 1s evidence which the Court can accept in proof of this 
averment which 1s the foundation of the petition for nullity 


When the matter came up before us at the first hearing, we were so dissatisfied 
with the state of the record that we instructed the learned Counsel appearing amicus 
curiae for the wifc-respordent to get into touch with her and to obtain irstructions 
including the instruction wnether she would be willing to submit herself to a medical 
examination The learned Counsel eppeering əs amicus curiae reports that he 
has been unable to get into touch w.th the respordent, and that she has declined 
service of a letter sent through registered post to her address The respondent- 
wife never appeared before the learred District Judge of Tirunelveli ard did not 
in any way meet the mainallegation As far as the petitiorer (plaintiff) 1s concerned, 
the record, as we stated eerher, 1s sadly sradequate and imperfect All that 1s 
clear from the record, including the letters filed, 1s thet the marriage was actually 
never consummated ‘The husbənd as PW 1 states that during the time that the 
wife stayed w.th him, * she refused sexual intercourse ard begen to quarrel with me 
the seems to have stayed with her husband over some per.od, but she never allowed 
cohabitation, according to PW 1 That is corroborated, in the circumstanizal 
sense, by the father PW 3 corcerning what the son (plaintiff) told him One 
Amırthamanı (P W 4) also gives evidence, and it is extremely vague. The wife 
is supposed to have told PW 4 that sahs had no charm for matrimonial hving 
and the President of the Panchayat (P W. 5) states that the wife told um categorically 
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that she had no teste for marriage, and should be permitted to follow her own course 
in life We mught edd that, apparently, she was inclined to a religious life. 


On this material, we have anxiously considered whether the requirement of 
the law can be held satisfied by us We have come to the conclusion that, cmpha- 
tically that 1s not the case, end that the suit would have to be remanded for further 
trial and fresh firding, before the husbend, can hope to succecd We shell first 
reccid, briefly, our reasons for this view, and then pecceed :0 give suitable directions 
in the matter of remand 


As the outset itself we may observe that 1t 1s noticeable that the Divorce Act IV 
of 1869 does not include, in section 19, any such ground as ‘ wilful refusal? on the 
part of the wife to allow to sexual access or the consummation of the marriege 
Such a ground of relief was introduced 1n the United Kirgdom under Matrimonial 
Causes Act, 1937 ard the Matrimonial Ceuses Act, 1950 (see Tolstoy on Divorce, 
Fouith Edition, pege 109) Even so, as this author points out, 1mpoterce on the 
part of the wife was considered to be a sufficient grourd for declaring the marriage 
void prior to these amendments But that ‘impotence’ will have to be under- 
stood in the proper legal perspective. 


It1s ordinarily described o: defined as ən ircapacity to consummate the 
marriage, which may be physical or psychological In the present cese, since 
impotence 18 alleged with regerd to the wife, if it is physical or psychologicel 
evidence will certainly be necessary, particularly in the form of expert medical 
testimony Courts have had ro hesitation in declerirg a mernege void, for 
instarce, where there wes en ircurable physiological] defect in the wife, or for reasons 
of biological immaturity, the marriage could not be consummated Even where 
there was a curable physical defect, divorce has been granted, in cases where the 
wife declined to have the defect curcd But present is a far different case of a 
refusal to consummate, which, at the highest, can be put only upon the psychologi- 
cal level "There 1s such a thing as sexual potency 1n general, and impotency with 
regard to a particular spouse, described in the books as Impotency quoad hune or 
quoad hance We simply do not know whether the present case 1s a case of that kind. 
It may be so in the cn cumstences But the mere fact that the spouse felt that there 
was no charm in marriage, or that she expressed an inclination to a religious life, 
is not at all conclusive on that aspect Simplv, it does not prove that the wife was 
impotent at the time of the marriage and that she continued 1mpotent till the time 
of the petition 


Under these circumstances, and in this state of the 1eco1d, we aie unable to 
confirm the decree granted by the learned District Judge. The decree will be set 
aside and the original petition iemanded for furthei trial, in the light of the follow- 
ing dnections Í 


The wife has never attended Couit in these proceedings, nor submitted any 
pleading, nor offercd testimony But she 1s an essential party and, 1n matrimonial 
jurisdiction the presence of both spouses ət the heaiımg may well be imperative in 
the interests of justice. Hence, we consider that the wife should be summoned to 
Court to give evidence, and 1f she does not appear, that steps should be taken to 
compel her appearance and examination by the Comt The Court must then re-. 
cord whether she admits the averments of the husband and corroborates his version 
of a continuing and persistent denial on her part to allow consummation of marri- 
age, or does not do so The wife must also be specifically asked why if she did not 
allow consummation, she adopted that course, and whether she 1s wilhng to submit 
to a medical examination — If she declines to do so, her refusal should be recorded 
and the entire matter should be further considered by the Court in the light of the 
evidence subsequent to the remand, as well as the previous evidence. The 
Court may then proceed to dispose of the matter according to law, and, 1f the provi- 
sional decree is granted, the matter will come up before us by way of reference. If 
the petition is dismissed, it is equally open to the Zggrieved party to come up here by 
way of appeal No order as to costs. 


R.M. —— Order accordingly. 
20 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mnr. Justice M. NATESAN. 


Boolagasundaram Pillai .  Appellant* 
v. 
Appathura Pillai and others .. Respondents. 


Madras Public Health Act (III of 1939), sections 39, 40 (2) and 42—Powers conferred on health authority 
under—Exerctse of—Scope—Latrine amounting to nuxsance—Muniipality if can order pulling down of the 
structure itself 


Specific Relief Act (I of 1877), section 55— Mandatory injunction as between tenanis-in-common—If can 
be issued 


'The Madras Public Health Act gives the health authority powers for suppression of nuisance or 
conditions interfering with public health and these powers may be justified as restriant on the use and 
enjoyment of property 1n the interests of the general public provided they are exercised reasonably. 
The authority without deciding whether there is a nuisance could not give directions as to how it has 
to be abated and 1t must be deemed to be exercising quasi-judicial powers in that determination 
ex parte determination without reference and notice to the persons affected can have no finahty and are 
open to question A mere declaration by a local authority that a thing 18 a nuisance will not make it 
so and the assertion when challenged must be established The Court can always examine the legalty 
or “aa of the notice 1ssued by the authority and if the notice 1s ultra vires vt need not be complied 
wit = 


Section 39 of the Madras Public Health Act does not provide for demolition ofthe latrine Under 
that section if the sanitary conveniences provided in a building intended for human habitation 18 
insufficient or inefficient or otherwise objectionable on sanitary grounds the authority can direct the 
provision of additional sanitary convenience and 1n such positions as may be specified The authority 
may also duect structural or other alterations It 15 only under section 40 (2) in respect of a latiine 
opening on any public street the health officer may by notice 1n writing require the owner to remove 
it or carryout such 1mprovements therein within the time specified Section 42 1s its the empowering 
section for abatement of nuisance Here also the requirement can only be to abate the nuisance and 
execute such works and take such steps as may be necessary for that purpose None of these sections, 
however, justify the requiring of th pulling down of the walls or the demolition of the latrine itselfon 
the ground of nuisance The removal of a latrine does not necessarily involve destruction or pulling 
own of the structure 1tself The construction as such could be put to some other use 


In the instant case the action of the appellant cone of the three tenants-1n-common of a latrine in 
their common enjoyment) in demolishing the later ine on the pretext of a notice for 1ts removal] on the 
ground of nuisance, from the municipality issued at his instance, was high handed, deliberately hasty 
and was intended to show a fatt accomplt and therefore lacked bona fides Hence the lower Courts 
were right in granting a mandatory injunction in favour of the other tenantS-ın-common for the res- 
toration of the demolished latrine 


Though injunctions are but rarely granted to reStrain a tenant-1n-common from exercising control 
over the joint property, a mandatory injunction may be granted where, as ın the instant case, there 18 
malicious and wanton destruction of the common estate by one ofthem with a view to prevent 1ts 
enjoyment and accustomed user by the other tenants-1n-common 

Appeal against the Decree of the Subordinate Judge, Tiruchirappalh, dated 
24th January, 1962, in Appeal Suit No. 358 of 1961, preferred against the Decree 
of the District Munsif of Tiruchirappallı in Original Suit No 57 of 1960 


A V .Narayanasısamı Ayyar, for Appellant. 
M. S. Venkatarama Ayyar for V Kiishnan and P. Veeraraghavan, for Respondents. 
The Court delivered the following 


TUDGMENT —This Second Appeal has been preferred by the first defendant 
in a suit against whom the Courts below have concurred 1n granting relief to the 
plaintiffs for restoration by the first defendant of a Jatrine which the first defendant 
removed. The injunction granted 1s a mandatory one for the construction of the 
latrine at its original place. A brief narration of the facts of the case and the 
proceedings leading up to the second appeal are necessary for the appreciation of 
the interesting question raised on behalf of the appellant, the first defendant in 
the case 


The first defendant and the first and second plaintiffs are now owners of adjoin- 
ing. houses. Originally the property was owned by their family and had a single 
door No. 73-A, 1n the occupation of the first plaintiff, the father of the second 
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plaintiff and the father of the first defendant The property 1s situated within the 
municipal limits of Tiruchirappalli and north of the residential portion is a private 
lane belonging to the family In this lane, at the eastern extremity, there had been 
a latrine for the use and enjoyment of the famıly. The first defendant's father 
divided himself off from his brothers under Exhibit A-1 1n 1917 and later the first 
plaintiff and the second plaintiff's father, got separated unde: the partition deed 
Exhibit A-3, dated ath September, 1926. Under these partitions the fist defen- 
dant became entitled to door No 3, the first plaintiff to door No 4, and 
the second plaintiff, to door No s. The latrine above referred to which had been 
1n existence prior to the partition was enjoyed by the sharers 1n common, the first 
defendant having one-third share therein and the plaintiffs, the remaining two- 
third share as between themselves. Exhibit A-3 refers to the rights of the first 
plaintiff and second plaintiff's father, each to a one-third right to the latrine in 
question. It 1s the finding of the Courts below that till 14th August, 1959, this 
latrine had been in the common enjoyment of the three owners of door Nos. 
3, 4 and 5 above referred to, the lane being kept in common, that 15, the parties are 
tenants-in-common of the lane and latrine and the same is for the benefit of the 
use of the three tenants-in-common. While thus the latrine had been serving the 
need of the three houses, the first defendant appears to have moved the 'Tiruchirap- 
palli Municipality for the removal of the suit latrine on the ground that 
its existence was a nuisance. He had not apprised his tenants-in-common, the 
plaintiffs, of this move of his. On 15th August, 1959, the first defendant started 
pulling down the suit latrine at about 6 am, despite the protest of the plaintiffs 
on the pretext of a notice issued by the municipality As found by the Courts 
below, the first defendant appears to have manocuvied to get himself served with 
the notice in question before 6 A'Mw on 15th August, 1959, and a similar notice 
Exhibit B-2 was served on the first plaintiff only at 9 AM Meanwhile the first 
defendant who ıt 1s clear has made the notice a pretext had brought about a fa: 
accompli: destroying the latrine by pulling down the two walls in the south and west. 
As per the commissioner’s report, 1t appears to be an open and with not too high 
walls on the south and west with the compound walls with north and east enclosing 
it. The plaintiffs sent notice to the first defendant claiming its restoration They 
also issued a notice to the Tiruchirapalli Municipality for cancellation of the notice 
Exhibit B-2 which they issued in the matter The plaintiffs suddenly and without 
adequate notice deprived of an essential amenity and thrown on the indulgence of the 
owner of the adjoining house door No 6 for the use of his latrine, came forward with 
this suit claiming relief against the first defendant, the present appellant, for restora- 
tion of the latrine, The Tiruchirappalh Municipality by its executive authority 
the Commissioner, was impleaded as the second defendant. The Courts below, 
on an examination of the notice Exhibit B-2 which purports to be under sections 
39, 42 and 134 of the Madras Public Health Act III of 1939, the relevant provisions 
of the Act 1n question, and the available evidence on record, held that the order 
for the removal of the latrine was illegal. It has been held that there 1s no neces- 
sity for the plaintiffs to seek cancellation of the order specifically Finding that 
the appellant was not justified in demolishing the suit latrine without the consent 
of his co-tenants, mandatory injunction was granted as prayed for The mumci- 
pality had raised a special plea as to the maintainability of the suit in the absence 
of sanction under section 142 of Madras Act III ofr939 While the trial Gourt held 
that in the circumstances the section was not a bar to the suit, on an independent 
appeal by the mynicipalhty, Appeal No, 358 of 1961, the learned Subordinate 
Judge upheld the plea of the municipality that the said section was a bar and dis- 
missed the suit as against the municipality. The appeal by the first defendant 
against the decree for injunction against him in which as may be expected he had 
impleaded the municipality also as a party respondent, was dismissed. 


The principal point urged by Mr A. V Narayanaswami İyer appearing for 
the appellant is that, as the suit has been dismissed as against the municipality 
the decree for mandatory injunction against the first defendant also cannot be main- 
tained. Learned Counsel seeks to sustain this contention on several grounds, Jt 
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is contended that the appellant's act of demolition 1s in obedience to the order of 
a statutory authority The act has, therefore, legal sanction behind it and failme 
to obey the order could be visited with penalty by the municipality. Learned 
Counsel submits that even assuming that the appellant had made the notice by 
the municipality a pretext for his action, still as the notice by the municipality 
stands, the suit against the municipality having been dismissed restoration of the 
latrine would violate the notice which has become final It 1s urged that even 
though the Court might have held that the notice was illegal and ultra vires, the 
municipality 1s not bound by the findings 1n the suit, which as against the munici- 
palıty has bcen dismissed In any event, it is contended, there 1s likelihood of his 
being subject to penal consequences, 1f the latrine 1s restored by him there having 
been no final adjudication of the invalidity of the notice binding on the municipality. 
In such circumstances it 1s submitted that the Court would not grant the 
discretionary relief of injunction It is also contended that the parties being tenants- 
in-common relief by way of mandatory injunction 1s not an appropriate relief and 
at the most the plaintiffs can claim. and ought to be given only damages, and this 
they had not claimed i 


Let me examine the contention that there was a legal sanction for his act and 
he was obeying the order of a statutory authority. Admittedly the notice by the 
municipality has been issued at the instance of the appellant. He had sent the 
petition to the municipality complaining that the latrine in question was a nuisance. 
The notice issued by the appellant has not been exhibited The lower appellate 
Court rightly remarks, on the absence of evidence of the authority which inspected 
the latrine to prove that the latrine was a nuisance to the public The latrine in 
question had been 1n existence for over 45 years serving the needs of the three houses 
in question No doubt as stated this latrine 1s in the proximity of the appellant’s 
property at the extreme and of the common Jane and the occupants of door Nos. 
4 and 5 have to walk to 1t over the common lane 1n front of the appellant’s house. 
It appears that the first defendant had put up a latrine for himself 1n his own house 
and his intention 1s clear that the occupants of door Nos 4 and 5 belonging 
to the plaintiffs should not come and use the latrine just in front of his property. 
No doubt the Commissioner appointed 1n this case has noticed that the latrine is 
away a little bit from the residential quarteis of the three houses He has reported 
that considering the situation, size and surrounding of the suit latrine which when 
he inspected had been pulled down and that of the three houses 1t appeared to him 
that the demolished latrine would serve the needs of the inmates of the three houses 
in convenient and comfortable manner No doubt the learned Commissioner does 
not say whether it would be a nuisance or otherwise. 


The notice, Exhibit B-2, purpoited to have been issued unde1 sections 39, 42 
and 134 of the Madras Public Health Act runs thus “ 


“ As the existing latrine in your building No 4 of Narasu Pilla: Lane, Division No 8, is causing 
inconvenience and nuisance to the general public, you should execute the undermentioned work with- 
ın 15 days of the receipt of this notice 


You should construct separate latrine for each house according to Rules of Hygiene 
You should remove the common latrine now existing 
In default prosecut.on vv Il be launched against you under section 134 of the Act 
Now, to take up the relevant sections of the Act, section 49 1s under Chapter V 
of the Act headed Samtary Conveniences It reads 


** 39 (1) If any building intended for human habitation 18 without any sanitary convenience or 
if, in the opinion of the Health Officer, the sanitary convenience or conveniences provided therein 
are insufficient, having regard to the number of persons occupying the building, or are 1nefflcient, or 
are objectionable on sanitary grounds, he may, by notice in writing require the owner of such build- 
ıng— 


(a) to provide such santiatry conveniences or such additional sanitary conveniences and in 
Such positions, as may be spcified in the notice B 


Section 40 prov.ding for mode of construction of latrines, runs : 
** 40 (1) All latrines shall— 
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(a) be so constructed as to screen persons using the same and the filth fiom the view of persons 
passing by or residing m the neighbourhood , and 


(P) be maintained, repaired, altered and used in accordance with the rules and by-laws made 
under this Act 


(2) If any latrine opening on any street, whethei such latrine be erected before or after the 
commencement of this Act, 1850 placed or constructed as to be a nuisance or offensive to public decency, 
the Health Officer may, by notice m writing, require the owner to remove it or to carry out Such 1m- 
provements therein and within such time as may be specified in the notice 


(3) When any latrine 1s used in common by the occupieis of two or more premises or by the 
members of two or more families, no person shall injure or improperly foul any such latrine or 
anything used m connection there with "' 


Other 1elevant sections are found under Chapter VI headed Abatement of 
Nuisances Section 41 defines nuisance and under clause (2) a latrine which is 
so foul or 1n such a state as to be prejudicial to health or a nuisance will be nuisance 
under that Chapter Section 42 provides fo) detection of nuisance by inspection 
from time to time with a view to ascertain. what nuisances exist and calling for abate- 
ment of the nuisance under the powers conferred under that Act Tt also provides 
that the authority shall enforce the provisions of the Act 1n order to abate such 
nuisance  Scction 43 enables any person aggrieved by a nuisance in any local 
area to give information of the same to the Health Officer or any other officer for 
the public health establishment of the local authority Section 44.5 anothei relevant 
section which runs 

“If the Health Officer is satisfied, whether upon information given under section 43 or otherwise 
of the existence of a nuisance, he may, by notice requne the person by whose act, default or sufferance 
the nuisance arises or continues, or, 1f that person cannot be found, the owner or occupier of the pre- 


muses on which the nuisance arise or continues, to abate the nuisance and to execute such works and 
take such steps as may be necessary for that purpose 


Provided that— 


(a) where the nuisance arises from any defect of a structural character, the notice shall be 
served on the owner of the premises , and 


(5) where the person causing the nuisance cannot be found and ıt 1s clear that the nuisance 
does not arise or continue by the act, default or sufference of the owner or the occupier of the premises, 
the Health Officer may himself forthwith do what he considers necessary to abate the nuisance 
and to prevent a recurrence thereof ”’ 


Penalties aie provided for contiavention of orders, and under section 136 the 
decision of the Health Officer against which an appeal is not otherwise provided 
for shall be subject to such appeal as may be prescribed 


Now, with reference to the notice Exhibit B-2, it will be seen that section 30 
does not provide for demolition of the latrine If the sanitary convenience provided 
is insufficient or inefficient or otherwise objectionable on sanitary grounds, the 
authority can direct the provisions of additional sanitary convenience and in such 
positions as may be specified The authority may also direct structural or other 
alterations The notice in question does not show that the latrine was insufficient 
or inefficient or objectionable on other sanitary grounds The need for construction 
of separate latrine and removal of the common latrine 1s stated to be its causing 
inconvenience and nuisance to the general public As already stated and pointed 
out by the Courts below, 1t is at the extreme end of a blind private lane The 
latrine 1n question docs not come under section 40 (2) not being so placed or construc- 
ted as to be a nuisance or offensive to public decency having an opening on a public 
street. It 1s only under section 40 (2) in respect of a latrine opening on any street, 
the health officer may by notice ın writing require the owner to remove it or carry 
out such improvements therein within the time specified Section 42 1s the empower- 
ing section for abatement of nuisance. Here also the requirement can only be 
to abate the nuisance and execute such works and take such steps as may be necessary 
for that purpose. The authorities cannot ask in the circumstances of the present 
case a demolition of the walls in question which the appellant has carried out. 


"The construction 1n question 1s on private property. "The Act gives the health 
authority powers for suppression of nuisance or conditions interfering with public 
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health and these rowe1s may be justified as restraint in the use and enjoyment of 
property in the intercsis of the general public, provided they aie exercised reason- 
ably The authority, without deciding whether there is a nuisance, could not 
give diicctions as to how it has to be abated and it must be deemed to be exercising 
quasi-judicial powcisin that determination. Ex parte determination without reference 
and notice to the persons affected can have no finality and are open to question. 
A mere declaration by a local authority that a thing 1s a nuisance will not make 
it so and the assertion when challenged must be established. The Court can always 
examine the legality or validity of the notice issued by the authority, and if the 
notice 18 ultra vires it need not be complied with-vide ‘The Law of Municipal Coi po- 
rations ın British India by P Doraisami Ayyanger, Second Edition, pages 474 
and 476 and Sayad Fafir Saheb v. Sayad Kadir Rahuman!, and In re Kamp Tarram?. 


The appellant who seeks umbrage under the notices by the municipality must 
establish the validity of them Ex facie they cannot be maintained They have 
been issued without any reference to the plantiffs and need according to the Courts 
below 15 not apparent The plaintiffs are entitled to challenge the same and it 
may get established that there was no case for the action required or, that the abate- 
ment as directed and steps oidered, are beyond the limits of what was reasonably 
necessary ın the circumstances Ifin fact the municipality could not have issued these 
notices in the circumstances, the appellant cannot rely upon the same for legalising 
his action. This is apart from the other considerations that will be adverted to 
presently which are sufficient for disposal of this appeal 


For one thing assuming that the latrine as such 1s a nuisance, theie 1$ no need 
to pull down the walls The structure as such 1s not stated to be a nuisance It is 
common property ın the common enjoyment of the three tenants-in-common. The 
removal of the latrine does not necessarily involve destruction or pulling down of the 
walls. 'The construction as such could have been put to some other use, or the parties 
if feasible may remodel it to conform to requirements of sanitation. What we are 
now concerned with 1n this case is whether the appellant was justified in pulling down 
the two walls ın question. In this connection reference may be made to a decision 
of this Court in Rama Row v Martha Seque:ra®. In that case the defendant began 
the construction of a latrine on his premises 1n compliance with the direction of the 
municipality, which had approved the site of the latrine. The plaintiff, a neigh- 
bouring house owner, sued for injunction restraining the defendant from putting up 
a latrine on the spot 1n question It was found that the latrine would be a great 
nuisance to the plaintiff and that the defendant could construct a latrine 1n another 
portion of his premises so as to avoid injury to the plaintiff With reference to the 
injunction granted by the Courts below for removal of the building itself, this Court 
observed : 

** All that the plaintiff can complain against is the use of the building as a latrine, for that alone 
constitutes the nuisance She has no right to object to the building itself, which can be utilized for 
other purposes which would not cause any nuisance nor injure the inmats, of her house She was 
not justified 1n coming to Court with a prayer for the removal of the building To that extent the 


decree must be modified and, as we understand that the walls have been pulled down, she should be 
directed to restore the building at her own expense " 


In the present case even assuming that there 1$ a valid direction by the munici- 
pality for the removal of the latrine, that does not requie the pulling down of the 
walls of the latrıne and demolishing it. Even if such a direction had been given, it 
would be ulira vies of the municipality under the provisions invoked and would be 
open to challenge. It 1s plain, therefore, that the appellant cannot rely upon the 
municipal notice to justify his high-handed action in pulling down the walls and 
leaving the enclosure open. 


The next aspect of the matter is this The municipal notice had given fifteen 
days’ time for execution of the work It will be open to the parties affected to prefer 
an appeal and establish that there was no nuisance in fact. ‘They can also show 
£——.—— 


1. (1888) ILR 12 Bom 634. 3. (1919) LL.R. 42 Mad. 796, 797 . 37 ML.J. 
2. (1899) ILR. 24 Bom, 75, 224. J 
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that the requnemonts are ultra vires of the poweis of the Municipality If the Muni- 
cipality persists 1n 1ts view the affected party can move the civil Court for necessary 
relief following the pioccdure prescribed by law If the affected party 1s so advised 
and if he is confident of his position he may defy the notice and plead ultra vires of 
the requirements in any action that may be taken by the municipality. But conscious 
evidently of the steps open to the plaintiffs to ward at the threatened removal of the 
latrıne, the appellant pulled down the structure at 6 AM — Notice in question 1s 
served on the plaintiff only at go AM Somehow the appellant has managed to get 
himself served in advance to make a pretext of the notice There is absolutely 
no necessity or nccd to pull down the structure immediately on receipt of the notice, 
when 1t 1s open to the party to contest the validity of the notice. At any rate the 
plaintiffs have at least fifteen days time to take necessary action. It follows, there- 
foie, that when the structure was pulled down the first defendant had absolutely no 
_ justification | His action lacked bona fides In the circumstances the dismissal 
of the suit as against the municipality 1s, 1n my opinion, no bar to the grant of relief 
against the first defendant for restoration of the structure to 1ts original position. 
There can be no contravention of any valid order of the municipality by restora- 
tion of the status quo ın respect of the building 1n question It has not been argued 
before me that for 1estoring these old walls to the former position any sanction of 
the municipality as such would be required 


Learned Counsel for the appellant contends that injunction, particularly man- 
datory injunction, is a matter of discretion and this is not a case in which the exer- 
cise of the discretion in favour of the plaintiffs is called for For one thing the 
Courts below have exercised their discretion and granted the injunction. The ques- 
tion for consideration will, therefore, be whether they had jurisdiction to grant an 
injunction in the matter or whether the exercise of the discretion has contravened 
any established principles The appellant who pleads against the grant of equitable 
relief cannot point out any conduct or act on the part of the plaintiffs disentitling 
them to the grant ofinjunction On the contrary, his action has been high-handed, 
deliberately hasty, and intended to show a fait accompli. Such a conduct, in my view 
if law permits, requires the issue of mandatory injunction directing the guilty party 
to restore the structure to its o.iginal position. If the plaintiffs had had time to 
approach a Court of law before the walls were pulled down I am certain that the 
Court would have granted the plaintiffs interim relief. The appellant foiled them 
by proceeding to destory the structure early 1n the morning 1n spite of the protest 
even before the plaintiffs were served with notice by the municipality | He 1s a 
tenant-in-common with the plaintiffs and had no exclusive right or possession in the 
structure The property was used jointly by all the three tenants in question. 
The followng observations of Lord Selborne, LC, 1n Goodson v. Richardson}, are 
very instructive as to when discretion should be exercised : 

*Now, ıt 1s undoubtedly true that where a legal remedy exists, this Court, 1n determining whether 
it will leave the parties to that legal remedy or willinterfere by way of injunction, has regard to the 
circumstances of each particular case, and amongst those circumstances are, no doubt, the time at 
which the work was executed, and also what will be the result to the parties of the interference of the 
Court, on the one hand, or of leaving them to their legal rights and liabilities, on the other hand But I 
apprehend that the Court has nowhere said that when a trespass of this kind has been committed under 
circumstances at all similar to those m the present case, the mere fact of the trespas being complete 
at the time when the bill was filed will prevent an injunction against the continuance of the trespass”, 

Learned Counsel for the appellant next contended that the parties being tenants 
in-common injunction 1s rarely issued as appropriate relief between tenants-in- 
common. Reference 1s made to the decision in Lachmeswar Singh v. Manowar Hossein? 
where the Judicial Committee has observed that joint property being used consistently 
with the continuance of joint ownership and possession, without exclusion of the co- 
sharers and who did not join in the work, there is no encroachment on the rights 
of any of them, as regards common enjoyment, so as to give ground for a suit. But 
the present 1s a case where the plaintiffs are deprived of their accustomed use and 
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enjoyment of the property by the destruction of the subject-matter held 1n joint 
tenancy In co-tenancy and partition by Freeman, Second Edition, at page 413, 
after observing that injunctions aie but rarely granted to 1estrain a co-tenant from 
exercising control over the joint property, it is observed 


““To authorise an injunction, it must appeat either that the defendant 1s 1nsolvent, and will therefore 
be unable to indemnify the complaining co-tenant, or that the actsought to be enjoined will effect 
a partıalor entire destruction of the estate A Court of equity will not interpose to stay waste unless 
1t be of a malicious character or of so unsual and unreasonable a nature as to savour of a wantou 
destruction of the estate ”’ 


At page 684 of the samc book it 1s stated thus - 


** An injunction may, in Some instances be granted on the application of one co-tenant to restrain 
another from committing or continuing some act destructive to the common estate ”’ 


The act of the appellant ın this case ın the circumstances in which he pulled 
down the walls in question 1t goes without saying 1s malicious and wanton Here 1s 
a destruction of the common estate with a view to prevent its enjoyment and accus- 
tomed user by the other tenants-ın-common Reference was made by learned Counsel 
to a decision of this Court in Venkatarama Sastre v Venkatanarasayyal, It is suggested 
that only when there was interference with the rights to water or such similar privi- 
leges the Court will grant relief by way ofinjunction I fail to sce any help for the 
appellant from that decision In that case several co-sharers of an agrahatam were 
entitled to the water of a tank 1n the same proportion 1n which they owned land in 
the agaraharam One of the co-sharers used the water of the tank to convert some of 
his dry lands into wet lands contrary to the customaiy user of the water of the tank 
and thereby caused damage to the other co-sharers This Court obse.ved that the 
other co-sharers can get not only damage but also injunction to restrain the user. 
The view of the lower appellate Court that if a joint owner of a tank felt aggrieved 
his remedy was a suit for partition on the analogy of the Joint ownership of the land, 
was held to be too absurd an argument to merit serious notice. Learned Counsel 
for the respondents drew my attention to some of the cases where 1n respect of party 
walls injunction had been granted as between the tenants-1n-common of the walls. 
They cannot be of much assistance to this case. In Asutosh Roy v Rampen Boaha 
Munvcipahty?, the plaintiff and the defendant municipality were in joint possession 
of a certain piece of land The municipality conceived the idea of constructing 
houses for accommodation of sweepers and ın spite of the protest by the plaintiff as 
amounting to nuisance to the neighbourhood it proceeded with the work. The 
aggrived plaintiff filed the suit claiming permanent injunction against the 
municipality from erecting the proposed huts and latrines as adjunct thereto for the 
accommodation of the sweepers and methers. An ad interim injunction granted was 
dissolved and the Municipality proce2ded and constructed the houses and latrines 
pending the suit. While the trial Court limited the mjunction to the removal of 
the latrines only, on appeal the municipality was directed to remove all the buildings 
and restore the land to 1ts original condition. Setting out the principles that 
governed the case, ıt 1s observed thus. 


** From the principles I have Just quoted it follows that one co-sharer has no justification to change 
without the consent of his co-tenant the state of the possession as enjoyed by the co-tenants ” 


The following observations therein are quite apposite to the present case. 


“In the present case, joint possession of the parties was disturbed by the Municipality and that 
in Spite of the protest of the plaintiff There can be no justification for such a high-handed proceed- 
Ing . 


In the present case there are no grounds on which it can be said that the plaintiff has lost his un- 
doubted rights to ınSıst upon the continuation of the existing state of the possession of the common 
lands 


It seems that the Courts below thought in the present case the plaintiff was seeking an injunction 
on the ground of actionable nuisance forgetting that the case was based on the ground of infringement 
of the rights of a co-owner by another co-owner. The plaintiff's remedy should not have been limited 


1, A.LR. 1929 Mad. 25. 2. (1924) 29 C.W.N. 643, 645, 646. 
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but should have included the whole subject-matrer of the suit. The discretion of the Court must be 
exercised on recognised principles aud should not be arb MOAT MNA 


The defendants cannot complain if they are now 5 to restore the property to its original 
condition by the removal of the huts built on the land which they persisted in building in spite of the 


institution of this suit,” 

In the case now before me despite the protest of the plaintiffs most high-handed- 
ly the appellant has invited notice from the municipality and purporting to act 
upon it has destroyed the latrine and deprived the plaintiffs ofthe use they were 
having of the common property. In my view, it cannot be said that the Cours below 
have exercised their discretion erroneously when granting mandatory injunction 
entitling this Court to interfure with the exercise of thuir discretion in Second 


Appeal. 


Before I part with the case, I must remark that it 1s a matter for regret that the 
parties should have fought out this matter in three Courts, when by pooling their 
resources instead of spending money on litigation, they could have provided for 
themselves a modern latrine which will satisfy the most stringent requirements of 
the health authorities. If the appellant had found the location of the latrine in 
the changed circumstances a nuisance, he could have taken proper action and sought 
appropriate directions in a Court of law. It may be that a partition by metes and 
bounds would not be feasible. But it might have been possible with good will on 
both sides toevolve a solution acceptable and convenient toall the partes. It may be 
that the restoration of the structure to its original position would not by itself secure 
to the plaintiffs all the reliefs they require ; nor can it be said that justice and equity 
would have been meted out finally to ail the parties by the restoration of the status quo. 
The appellant can in appropriate proceedings still establish that the circumstances 
have since so changed that 1t is not necessary to maintain and continue the old 
latrine. The decree 1n this case cannot preclude a properly framed suit where justice 
could be meted out to all the parties and amity established between the tenants-in- 
common. But there can be no gainsaying the fact that the action of the appellant 
which has given rise to the suit was unjustificd and uncalled for. 


In the 1esult the Scond Appeal fails and is dismissed with costs. No leave. 
V.K. ——- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) | 
PRESENT :—MR. Justice P.S. KAILASAM. 


E. M. Narayanaswami o. Petitioner? 
U. 
T. V. Chinnathambi and others . Respondents. 


Madras Panchayat Act (XXXV of 1958), section 25 (1)— Sentence of criminal Court against candidate Sor 
election —Disquahfication—'* Date of expiration thereef” —Gonstruction 


The petitioner was convicted for an offence under section 406, Penal Code, and Sentenced to two 
months RI on 10th June, 1959, and the same was confirmed in appeal on 13th July, 1959, and the 
revision to the High Court was dismissed on 28th J uly, 1560 The peuaoner was elected as the Presi- 
dent of the Panchayat in June, 1959. He went to Jal on 19th August, 1960, after his revision. to 
the High Court failed By virtue of an o der by the Government in exe.cise of its powers under 
section 16 of the Madras Panchayat Act X ot 1950 directing tiat the sentence would not operate 
as a disqualification the petitioner did cont nue as the P esident during the last term For the 
next election. now in question, the petitioner filed his nomina ion on gist January, 1965 and he 
was elected, the objection to the nomination being rejected. After undergoiug the sentence he was 
released on grd October, 1560 The elecuon of the petitioner was set aside by the Election Court 
on the ground of disqualification laid down by section 25 (1) of the Panchayat Act of 1958. Ina 


petition to quash that order. 


Held, on the clear wording of section 25 ( I)if a person was undergoing Sentence, or his sentence 
expired within 5 years, he 1s disquahfied It cannot be said that sec.ion 25 is applicable only to 
convictions after 2nd October, 1960, when the Panchayat Act XXXV of 1958 came in o force. 
The fact that under the provisions of .he earlier Panchayat Act (X. of 1950) the Government direct.d 
that the s"ntence would not operate as a disqualification or that the conviction was b.fore the 1958 
Act came into force will not make any differnce 


“ 
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The words ““ date of expiration thercof ” in section. 25 (1) would mean only the date on 
which the sentence had expired. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and ın the affidavit filed therewith the High Court will 
be pleased to issue a writ of certzorar: calling for the records connectcd with the 
Order of the Election Court, District Munsif of Tiruchirapalli dated 2nd July, 1965 
and made in O.P. No. 15 of 1965 and quash the same. 


V. Vedantacharı for M. S. Sethu, for Petitioner. 
JV. Arunachalam, for 1st Respondent. 


K. S. Bhakthavastalam, for the Additional Government Pleader, for 2nd Res- 
pondent. 


The Court made the following 2 : 


ORDER.— This petition 1s filed for theissue ofa writ of certiorari to call for the 
order of the Election Court, District Münsif of Tiruchirapalli, with its connected 
records, and to quash the same. 


' The petitioner filed his nomination for election to the Panchayat on 91st Janu- 
ary, 1965, for the second ward, a three member constitutency 1n Madhakudi Pancha- 
yat. Along with the petitioner, the first respondent Chinnathambi and three others 
filed nominations, "The nomination of the petitioner was objected to on the ground 
that he was disqualified under section 25 of Act XXXV of 1958 m that on the date 
of the nomination the sentence 1mposed on him for an offence, had not expired 
within five years. The objection was overruled and the petitioner was allowed 
to contest. The petitioner secured 308 votes and was declared elected. The first 
respondent filed an election petition pleading that the nomination of the petitioner 
ought to have been rejected. The election of the petitioner was set aside. 


The petitioner was found guilty, convicted for an offence under section 406, 
Indian Penal Code and sentenced to two months R I. on roth June, 1959, by the 
Sub-Magistrate, and the appeal to the District Magistrate failed and the conviction 
and sentence were confirmed on 13th July, 1959. A revision to the High Court 
was also dismissed on 28th July, 1960. The petitioner was elected as the President 
of the Panchayat 1n June, 1959. He went to jail on 19th August, 1960, after his 
revision to the High Court failed. After undergoing the sentence, he was released ” 
on 3rd October, 1960. 


Section 25 (1) of Act XXXV of 1958 may be extracted. 


“ A person who has been sentenced by a Criminal Court to 1mprisonment for any offence invol- 
ving moral delinquency (such sentence not having been reversed) shall be disqualified for election a8 
a member while undergoing the sentence and for five years from the date of the expiration thereof”. 

It is not disputed that the petitioner was sentenced by a criminal Court for 
an offence involving moral delinquency, the offence being breach of trust. The 
disqualification for election according to the section 1s during the time when he is 
undergoing the sentence and for five years from the date of the expiration thereof 
that 1s five yeais from the date of release namely 30th October, 1960. The date of 
nomination being 31st January, 1965, 1s clearly within the period envisaged under 
section 25. 


Mr. Vedantacharı, learned Counsel for the petitioner submitted that under 
section 16 of the Panchayat Act, X of 1950, the Government was authorised to 
direct that a sentence by the criminal Court shall not operate as a disqualifi- 
cation and that in exercise of that power, they directed that the sentence on the 
petitione: would not operate as disqualification. By virtue of that order, the peti- 
tioner did continue as the Piesident during the last term. Learned Counsel sub- 
mitted that Act XXXV of 1958 came into force on 2nd October, 1960, and that 
section 25 cannot operate retrospectively and can take effect only in respect of 
convictions after that date. This contention cannot be accepted in view of the 
clear wording of section 25. On the date of the election if a person was under- 
going sentence, or his sentence expired within five years, he is disqualified. The 
fact that under the provisions of the Panchayat Act the Government directed that 
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the sentence would not operate as a disqualification, or that the conviction was 
before the Act came into force, will not make any difference. It was sought to 
be contended that the words “date of expiration thereof?" would mean the date of 
conviction and sentence and a period of five years from tlie date on which the 
sentence was passed must be calculated. I do not think the construction attempted 
is possible when the woiding is clear that the period 1s “ five years from the date of 
expiration thereof " ‘‘ Expiration thereof " cannot refer to the date of the sentence, 
but only to the date on which the sentence had expired. The lower Court was 
therefore correct 1n holding that the petitioner was disqualified. 


This petition is dismissed with costs of the first respondent Rs. 100. 
V.S. — —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, AND Mr. JUSTICE 
N. KRISHNASVVAMY REDDY. 
G. Gopal Chettiar Appellant* 
0. 
V. V. Shanmuga Nadar & Bros., (by partner T. Duraipandian) .. Respondent. 
Limitation. Act (IX of 1908), Article 85— Limitation Act (XXXVI of 1963), Article 1 of the Schedule— 
Mutual, open and current account—Legal elements of 
Though it 1s a question of fact ın each case whether an account 1s open, mutual and current, for 
the purpose of such an account it must fulfil the requirement of reciprocal demands involving trans- 
actions on each side, creating independent obligations on the other and not merely transactions which 
create obligations on one side, those on the other being merely complete or partial discharges of such 
obligations In other words, reciprocity of dealings is essential 
On appeal to the Appellate Side of the High Court under clause 15 of the 
Letters Patent from the Judgment and Decree of the Hon”ble Mr Justice Kunhamed 
Kutti dated 22nd December, 1961, and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court 1n O.S. No 7? of 1960 (Transferred 
O.S. No. 1074 of 1959 on the file of the City Civil Court, Madras). 
V. K Thwuvenkatachari, R. Vaidyanathan, and R. G. Rajan, for Appellant. 
C. Vasudevan , for Respondents. 
The Judgment of the Court was delivered by 
Anantanarayanan, C. 7 —The essential facts of this appeal, from the Judgment and 
Decree of Kunhamed Kutt, J, in O S. No 77 of 1960 before the learned Judge, 
may be briefly set forth as follows — V. V. Shanmuga Nadar & Brothers (plaintiffs) 
sued the defendant Gopal Chettiar, who 1s the appellant, for moneys 1n respect of 
dealings said to be due upon certain accounts relating to the business of the defen- 
dant at Pollachı, Coimbatore and Kumbakonam. According to the case in the 
plaint, in respect of orders placed by the defendant with the plaintiffs, for purchase 
and supply of goods, the plaintiffs advanced moneys and were entitled to repayment 
of the moneys with interest. The dealings took place between 26th February, 
1953 and 15th March, 1959, on the basis of a mutual, open and current account, 
according to particulars furnished along with the plaint. Very briefly stated, the 
defendant put forward, as his main plea, a plea of limitation. According to him, 
the dealings were not on the basis of a mutual, open and current account, and, 
many of the transactions were thus time-barred, particularly ın relation to the 
Coimbatore account. The plaintiffs were not entitled to make appropriations of 
payments in the manner that they had done, nor were they entitled to charge 
interest on outstanding advances. Of the issues framed in the suit, the main issues 
that concern us are. 
1. Whether there was a mutual, open and current account between the parties 2 
2 Whether the suit was 1n time ? and 
3 Whether there was a contract to pay interest at certain rate ? 
In view of the order that we propose to make 1n this appeal, remanding the 
suit for further and full determination in the light ofou1 observations, since 1t appears 
5800056000 005 CES  —“—— —— SE 


* O.S.A.No. 56 of 1962, 12th August, 1966, 


164 THE MADRAS LAW JOURNAL REPORTS. , (1967 


beyond controversy, in our view, that certain vital aspects have not been tried out 
at all, we think that we should not proceed into the merits in any great detail. But, 
indisputably, we feel constrained to record our reasons why we consid«r this remand 
of the suit for further trial csscntial in the intercst of justice. Our observations must 
not be regardid as any pre-judgment of the merits, since the suit is now going to 
have a more extensive and adcquate trial, covering all issues in controversy between 
the parties, and, all vital aspects of such issues. 


Firsly, the very procedure of trial ın the suit has inevitably given 1ise to some 
difficulty. That, of course, cannot be a matter for which the learned Judge could 
be regarded as responsible, in any view. The plaintiffs adopted the somewhat 
curious procedure of producing all their books of accounts, but actually not marking 
those books as evidence; on the contrary, schedule of entries, which is Exhibit 
D-1, and which, in fact, forms the main document in the case, was extracted from 
the plaint schcdule, and marked by defendant. It must immediately be conceded 
that the defendant (appellant), far from objecting to this course, of the failure to 
exhibit the original account books, bascd his defence upon Exhibit D-1 itself, with 
the result that neither the Court nor the party had the advantage of a scrutiny of 
the original accounts, Icdgers and cash books. In our view, that has handicapped 
the trial, in the sense that it has not bcen possible to focus attention on certain vital 
aspects of the controversy between the parties. Another lacuna or defect in the 
trial, has been that the oral evidence in the entire trial consists exclusively of the 
testimony of Dora: Pandian (P.W. r), a partner of the plaintiff firm The defen- 
dant did not get into the box, and did not throw light, by means of testimony, upon 
the dcfences that he sought to raise in contesting this suit Further, as we shall 
presently show, certain vital aspects of the material xmpinging on the main plea of 
limitation have not been brought forward and elucidated at all during the trial; 
or, apparently, even during the arguments before the learned Judge. 


As the plaint was filed, it sought to do this; there were dealings between the 
partics relating to three places or branches, of the defendant viz., Coimbatore, 
Kumbakonam and Pollachi, of which it 1s conceded by Sri Thiruvenkatachari for 
the d«fundant (appellant) that the accounts, relating to the Pollachi branch do 
form an open, mutual and current account, within the meaning of Article 85 of the 
original Limitation Act, now Article 1 of the Schedule to Act XX XVI of 1963. 
But with regard to the other two branches, and the Coimbatore branch in particular, 
the appellant strenuously contended that there were no open, mutual and current 
accounts. "The further plea was that there was a distinct jural relationship between 
the parties, ın respect of the accounts of each branch. "They were separable, and 
should be regarded separately. But, admittedly, when the plaint was fikd, the 
plaintiffs brought forward the account of the Pollachı branch into the schcdule, 
thercby converting the accounts of the Coimbatore and Kumbakonam branches 
into a consolidated credit account in favour of the plaintiffs One impotant argu- 
ment of Sri Thiruvenkatechari fo. the defendant (appellant) is that this is not 
justif d, and that this pressing into service of the account of the Pollachi branch, 
on the very eve of the suit, was merely to create a semblance of an oren, mutual and 
current account, which was not actually the case with regard to the Coimbatore 
and Kumbakonam branch accounts. In other words, and now stressing the 
Coimbatore account in particular, many items would be time barred, according 
to the aprellant, but for this expedient. 


It thus became essential to consider whether the three accounts could be 
consolidet«d in that manner, as the plaintiffs did, or whether such account should 
be regarded separately, as furnishing a distinct jural basis of obligation between 
the partics, On this, we fird that there was not even a clear and distinct issue, 
nor can we find any discussion of this aspect, as such, in the judgment of the learned 
Judge. Apparently, in the manner in which the suit was presented, tricd and 
argued, this essential asp éct was lost sight of. We must, thercfore, direct that this 
should be framed as a separate issue, and tried out now, both parties being at liberty 
to adduce oral and documentary evidence on this aspect. 
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Another vital aspect, concerning which, again, there is difficulty, is the finding 
of the learn«d Judge (page 17 of the printed papers) that the account was open, 
mutual and current because “‘ the plaintiffs had sold the defendant's goods on 
commission basis, and creditcd him with the sale procecds of such goods?  Indis- 
putably, if there were such mutual obligations the account would be open, mutual 
and current. But Sri Thiruvenkatachari contends that, apart from the Pollachi 
branch, this observation of the learned Judge is factually incorrect, if ıt is intended 
to apply to the Coimbatore and Kumbakonam accounts. "This, again,isa matter 
on which evidence 1s essential, and, it is equally essential that the original accounts 
should be produced and marked for this purpose. The truncated schedule marked 
as Exhibit D-1, cannot at all suffice for this purpose. 


Concerning the legal elements of an open, mutual and current account, the 
matter is now well-settled, in view of two recent decisions of the Supreme Court, 
and we think it is sufficient to refer to them. The first of these decisions is Hindustan 
Forest Co. v. Lal Chand!, and 1t refers to the prior case-law including Tea Financing 
Syndicate Lid. v. Chandrakamal?. That Calcutta decision, the judgment wherein 
was delivered by Rankin, C.J., refers to two precedents. The first of these is 
Hiwada v. Gidigi?, where Holloway, Ag. C.J., probably laid down the earliest formu- 
lation of the canon on the subject. The learned Judge said that, for the purpose 
of such an account, 


** there must be transcactions on each side creating independent obhgations on the other, and not 
merely trausactions which create obligations on one side, those on the other beir.g merely complete 
or partial discharges of such obligations.” 


Watson v. Aga Mehedee Sherazee*, may also be instanced as another application 
of the principle to the given facts In referring to the judgment of Rankin, C.T., 
their Lordships of the Supreme Court observed that this canon has not been 
subscquently departed from, and that though it is a question of fact ineach case 
whether the account 1s open, mutual and current, the account must fulfil the require- 
ment of reciprocal demands involving transactions on each side, creating indepen- 
dent obligations on the other, and not merely transactions which create obligations 
on one side, those on the other being merely complete or partial discharges of such 
obligations. In other words, reciprocity of dealings is essential, and the decision 
in Kesharichand v. Banking Corporatwn?, may be taken as another instance of the 
application of the same principle to the given facts. 


In the present case, we have been taken in great detail through the data avail- 
able as Exhibit B-r. Sri Thiruvenkatachari strenuously contended that these do 
not evidence reciprocal demands and obligations of the character specified in the 
precedents; on the contrary, those are purely unilateral transactions, the demand 
ın every case relating to a specific item of account, which is met by a hundı which 
has been honoured by the defendants (appellant). As we stated earlier, there is 
an admission that there are reciprocal demands and obligations in the Pollachi 
account, but it 1s strongly denied that the Coimbatore and Kumbakonam accounts 
fulfil the criterion. On this aspect, the learned Judge seems to have been some- 
what misled, because of two considerations. Firstly, he thought that there were 
entries with regard to sales by plaintiffs of defendant's goods on a commission basis 
for which the plaintiffs had credited the defendant (appellant) in respect of the sale 
proceeds. We have already quoted this extract from the judgment, and according 
to learned Counsel for the appellant, that applies strictly and exclusively to the 
Pollachi account, and not to the other accounts. Secondly, in considering the 
matter of the alleged implied appropriation urged on behalf of the appellant, with 
refrrence to the principles of sections 59, 60 and 61 of the Contract Act, the learned 
Judge, again, scems to have thought that the accounts were open, mutual and current 
eeu e RM a v ə 
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because the Pollachi account was meiged with the other two accounts, and, hence, 
that the question. of any implied appropriations did not at all arise. 
As we pointed out, the problem 1n this case is whether the accounts could be consoli- 
dated ın this manner, on the eve of the plaint, as the plaintiffs, sought to do, If 
such consolidation was not permissible or possible, it will be a question of fact and 
evidence whether the Coimbatore and Kumbakonam accounts should be properly 
regarded as open, mutual and current accounts. 


Both with regard to this aspect, and with regard to the question of the 1mplied 
appropriations urged on behalfof the appellant and stressed by SriThiruvenkatachari 
on the principles of section 59 of the Contract Act, we do not propose to make 
any pronouncement now, in view of the order of remand. We think we have 
sufficiently elucidated that the matter is fairly intiicate, and that adequate material 
has not been placed before Court by either party, or by both the parties. For this, 
of course, the parties are themselves to blame, but, we are unable to see how there 
7: A satisfactory adjudication of the rights 1n this matter, on such a truncated 
trial. 


We do not think it 1s necessary to say anything more. The necessary issues 
will now be framed in the light of our observations, and the suit be tried, with liberty 
to both the parties to adduce fresh oral and documentary evidence; needless to 
Say, we expect the defendant to examine himself, 1f he 1s really serious about his 
case that the Coimbatore and Kumbakonam accounts did not involve reciprocal 
demands and obligations and, further, that these accounts were jurally distinct and 
that a consolidation was unjustified. The costs of this appeal will abide and follow 
the result of the remand. The Court-fee paid will be refunded. 


V.K. S Order accordingly 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction) 
PRESENT :—Mnk. Tusrice K. VEERASWAMI AND Mr. Justice M. NATESAN. 


S. Sundara Komaya Naicker . Pehittoner" 
D. 
The Authorised Officer of Land Reforms, Chockikulam, 
Madurai, and another .. Respondent. 


Madras Land Reforms (Fixation of Ceiling on Land) Act (LVIII of 1961), section. 10 (5) and rule 8 of 
the Rules framed under the Act—Service of notwe on concerned persons—Personal service to be effected before servie 
by affixture attempted —Service by affixture at the first unstance—Irregular—Writ. 


Under rule 8(d}of the Rules framed under the Madras Land Ceiling Act, in the case of individuals 
notice should be served by delivery or tender of the same to the person concerned or his Counsel or 
authorised agent or to some adult member of the family, or by sending the notice to the concerned 
person by registered post, acknowledgment due. Clause (iv) of sub-rule (d) of rule 8 provides that 
if none of the aforesaid modes of service 12 practicable, service may be effected by affixing the notice 
ın Some con$o1cuous part of the last known, place of residence or business of the person concerned. 
Service by affixture without taking the other modes of service would be irregular and notin com- 
- pliance with the rule. 


On the facts it was held that no prejudice has been caused and no writ would issue 


Petition under Article 226 of the Constitution of India, praying 
that in the circumstances stated therein, and ın the affidavit filed there- 
with the High Court will be pleased to call for the records on the file of the 
first respondent pertaining to the petitioner's lands in the Notification 1ssued by 
the first respondent under section 12 of Madras Land Reforms (Fixation of Ceiling 
on Land) Act, 1962 and published in Supplement Part III of the Fort St. George 
Gazette dated 12th January, 1966 and to issue a writ of mandamus to the first 
respondent directing him to prepare the final statement in regard to the petitioner's 
lands under section 12 of the said Act after giving the petitioner an opportunity to 
file his objections to the draft statement under section 10 (5) of the Act. 
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Petition under Article 226 of the Constitution of India piaying that in the 
circumstances stated therein and ın the affidavit filed therewith the High Court 
will be pleased to issue a wirt of certzorar: calling for the records of the 2nd respon- 
dent and quash the Notification issued by the 2nd respondent under section 18 (1) 
of the Act dated 23rd Febiuary, 1966, in G.O, Ms, No. 343, Revenue, dated 
16th February, 1966. 


Doha, for Petitioner. 
The Government Pleader, for Respondent. 
The Judgment of the Court was delivery by 


Veeraswamt, F.—The petitioner complains that he was not given notice and 
opportunity contemplatcd by section 10 (5) of the Madras Land Reforms (Fixation 
of Ceiling on Land) Act, 1961. He made a return on 4th February, 1963. A 
draft statement under section 10 (3) was prepared, and the final statement was 
published on 12th January, 1966, as required by section 12. It appears that even 
the notification under section 18 has been made on 23rd February, 1966. From 
the counter-affidavit by the State, we find that the notice required under section 
10 (5) was served on the petitioner but by affixture. 


It is contended that this service of notice by affixture is irregular and is not 1n 
compliance with the mode of service prescribed by rule 8. That rule, by sub-rule 
(d), says that, 1n the case of an individual, notice should be served by delivery or 
tender of the same to the person concerned or his Counsel or authorised agent o1 
to some adult member of the family, or by sending the notice to the person concerned 
by registered post acknowledgment due. ^ Clause (iv) of sub-rule (4) of rule 8 
is to the effect that, 1f none of the aforesaid modes of service 1s practicable, service 
may be effected by affixing the notice 1n some conspicuous part of the last known 
place of residence or business of the person concerned. It 1s not stated for the State 
that any of the modes was tricd and had failed, so as to entitle the Department to 
take it for granted that service had to be done only by affixture There 1s no doubt, 
therefore, that the mode of service on the petitioner was irregular and not 1n compli- 
ance with the requirements of rule 8, as to the manne: of service of notice under 
section Io (5). 


Nevertheless, we cons der that the petitioner 1s not entitled to succeed. This 
is because while submitting the ieturns he had to fill in separate prescribed forms, 
one of which relating to the lands which the petitioner desnes to retain subject to 
the ceiling, and the other mentioning the particulais of lands which he would treat 
as surplus and available for taking over. In these forms, he gave the name of the 
village, survey number, extent and othe: particulars of lands which he desired 
toretain. He also mentioned, 1n the other form, the particulars of lands including 
the village, survey number and extent which he would treat as surplus. 'The 
Authorised Officer, in preparing the draft statement and the final statement, simply 
went by the particulars the petitioner himself furnished. In view of this, there 1s 
clearly no substance 1n the contention that, because of defective service of the notice 
under section 10 (5) he was, in any way, prejudiced. | What is, however, contended 
for the petitioner 1s that he made a mistake 1n mentioning one or two lands as being 
surplus which he would in fact like to retain. That 15 a mistake for which the peti- 
tioner himself 15 responsible, and we do not think, that he can build any argument 
on that basis and contend that for want of notice he had been prejudiced. 


The petitions are dismissed but with no costs 
V.S. Petitions dismissed 


———, —— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUsricE K. VEERASWAMI AND Mn. Jusricg N.*KRISHNASWAMY 
RepDY. 


S. Michael Udayar : .. pellant? 
D. 
S.P. Periasami Konar and others . Respondents. 


Contract Act (IX of 1872), section 23—Works contract with Government—Contract prohibiting assignment 
or sub-letting of the contract—Contractor entering into barinership with others for performing the contract—Part- 
nership tf sllegal as opposed to public policy. 


Partnership Act (IX of 1932), section 19 (h)—Partner of a firm entering 1nto partnership agreement with 
third parties for and on behalf of his firm—Sutt by him for accounts against partners of second fam—Necessary 
parties. 

Where a perSon enters into a works contract with the Highways for the construction of a road, 
the terms of which prohibited the assignment or sub-letting of the contrac. the fact that he enters later 
on into a padar with others for performance of the contract would not render the partnership 


illegal as being opposed to public policy, merely because of the prohibition against assignment or 
sub-letting. 


A contract can be said to be illegal if 1t is opposed to statute or public policy. What is public 
policy is difficult to define. One can easily understand what it is though the range of understandi.g 
may vary with the individuals. But no such difficulty arises in this case as clearly the works contiact 
with the Highways would not involve any public policy. Neither the Contract Act nor the Partner- 
Ship Act treats the Government on any special footing fo1 purposes of contract or formation thereof 
o1 for their eaforceability. 


Where a partner of a firm purports to enter into a paitnership agreement with third parties for 
and on behalf of his firm he must be deemed to have entered into the partership only m hisindivicual 
capacity in the absence of proof to show that he had authority to enter into a Lartnersluy cz, LeLaif of 
his firm. In the absence of Such proof by the parties resisting it, a suit for rer.aiucs. cf acccun (5 Liev gl t 
by him against the partners of the second firm cannot besaid to be not mamtaiuable because the 
partners of his own firm are not made parties to the suit. 

Appeal against the Decree of the Court of the Subordinate Judge of Siva- 
ganga in Original Suit No. 8 of 1960. 


R. Ramamurtht Ayyar and Balasubramaniam, for Appellant. 
R. Krishnamachari, A. Sundaram Ayyar and $. V. Zayaraman, for Respondents. 


The Judgment of the Court was delivered by 


Veerasıvamı, 7 —This appeal by the plaintiff is from a decree of the Subordi- 
nate Judge of Sivaganga dismissing the suit against the respondents for rendition of 
accounts. Has case was that he entered into a contract with the Highways for 
construction of Kodaikanal-Moonar Road and commenced work on 25th January, 
1955. He took the respondents (defendants) as partners in the single venture on the 
understanding that it should come to an end at the conclusion of the works con- 
tract with the Highways and the passing of the final bills relating thereto. The terms 
of partnership were reduced to writing in a deed dated 18th May, 1955 and the firm 
which so came into existence was styled as “Michael Udayar & Co.’ Each of the part- 
ners of this firm was to contribute a share-capital of Rs. 10,000 and that if further 
capital was necessary, they should contribute the same in equal shares by raising 
loans. They were to sha:e the profits of the firm equally. The business of the 
partnership was to be managed and conducted by the respondents subjct to the con- 
trol of the appellant and the respondents were to maintain proper accourits. 
In case of difftrences between the partners touching the work, the partnership should 
be dissolved after a month's notice given by any one of the partners. This arrang- 
ment was given effect to but according to the plaintiff, the defendants did not carry 
on the work faithfully and honestly and they were found to be negligent with the 
result, the construction work was delayed and eventually the Department itself 
tcok over the work for completion somewhere in March, 1958. Asa result of the 
contract-work having thus come to an end in March 1958, by the terms of the 
partnership, so the plaintiff claims, the firm became dissolved then. The suit was 
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resisted by the Hefendants on various grounds which included that the partnership 
was an illegal one, that since the firm had been dissolved even as early as on roth 
August, 1956, the suit was barred under Article 106 of the Limitation Act, 1908 and 
that in any case; since the plaintiff entered into an agreement of partnership on 
behalf of Michael Udayar & Co., a firm of partnership in which the plaintiff was a 
partner with certain others, the suit brought by the plaintiff in his individual capa- 
city and in his own name was not maintainable. 


The Court below in the first instance fiamed three issues covering the first two 
grounds, which we mentioned of the defence in. the written statement but on 21st 
August, 1961 settled two additional issues raising the last ground ofthe defence. On 
the question of limitation, the Court below itself observed that though 1t was raised 
in the pleadings, learned Counsel on either side did not press for an issue, nor exther 
argue the question. Nevertheless the Court below went into that question and 
on its finding on the evidence that the firm must be deemed to have been dissolved 
on 19th August, 1956, held that the suit which was instituted on goth March, 1960; 
was barred by limitation. It also found that as the piovisions in the Madras Detail- 
ed Standard Specification were deemed to be incorporated in the works contract 
entered into by the plaintiff with the Highways and those provisions among others 
prohibited assignments or sub-letting of the contract and as the plaintiff had, as 
claimed ın the suit, entered into a partnership with the 1espondents, this was opposed 
to public policy and therefore, the contract of partnership was illegal. The 
finding of the Court below is that the plaintiff having failed to implead the 
other partners of his firm, the suit was not maintainable and must fail. 


We are of the view that the Court below was not correct on any of the points 
aforementioned. We cannot but expi1ess our surprise that the learned Subordinate 
Judge should have led himself to think that merely because the works contract with 
the Highways prohibited assignment or sub-letting and the plaintiff entered into a 
partnership with the respondents any public policy was involved therein. Obyi- 
ously, the contract entered into by the plaintiff with the Highways 1s just like any other 
works contract and the fact that the Government was a party thereto would make no 
difference to the contract. Neither the Contract Act nor the Partnership Act treats 
the Government on any special footing for purposes of contracts or formation thereof 
or their enforceability. Apparently the Subordinate Judge proceeded on the basis, 
and quite erroneously, that wherever there was a contract with the Highways for 
construction of road, public was involved and, therefore, also public policy. It is 
hardly necessary to point out that this line of reasoning 1s quite incorrect. A con- 
tract can be said to be illegal 1f 1t 1s opposed to statute or public policy. What 1s 
public policy 1s difficult to define. One can easily understand what it 1s though the 
range of understanding may vary with individuals. But 1n this case no such diffi- 
culty arises as clearly the works contract with the Highways involved no public 
policy and the entering into the suit partnership cannot be regarded as contravening 
any public policy. We may also add that Mr Sundaram Ayyar, learned Counsel 
for the respondents rightly realised the position and would not convince us that the 
Court below was right on this point. Nor are we satisfied that the Court below was 
1ight in its assumption that the suit firm was dissolved on 19th August, 1956. As far 
as we can see from the record, there 1s no evidence direct or circumstantial which 
supports that finding of the Court below. It 1s true that there 1s evidence to the 
effect that the plaintiff was urging upon the defendants by certain letters that they 
should meet 1n the second week of August, 1956 to settle the affairs 1n. relation to the 
partnership. Beyond that, as we said, there 1s no basis for supporting the finding. 
It 1s true that the Court below has not stated that there 1s any direct evidence but 
it was inclined to infer that there must have been a dissolution on 19th August, 
1956, and that this inference the Court purported to draw from Exhibit B-1 but 
we can find no justification for this. 


That takes us to the last ground as to the maintainability of the suit. The actual 
finding of the Court below 1s that the plaintiff having entered into partnership with 
the respondents not in his individual capacity but as representing Michael Üdayar 
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& Co., the suit instituted by him in his individual capacity had not been properly 
laid and could not be sustained. The contention has been developed before us on the 
ground that a firm cannot be a partner of another firm and that where factually a 
firm enters into a partnership with another firm, the true position in law would be 
that the partners of the joining firm will automatically become the partners ofthe new 
firm. As a proposition of law, no exception can be taken to it. A firm 1s certainly 
not a legal entity and cannot be regarded as a person unlike a company which is a 
corporate body anda person ın the eye of thelaw. A firmis but acompendious expres- 
sion to indicate the relationship brought about between two or more persons who 
agree between themselves on a common venture on terms based on mutual consent. 
These propositions are now well settled and reference need be made only to Seodoyal 
Khemka v. Foharmull Manmull!, Dulichand v. I. T. Commissioner ?, Muhammad Abdul 
Latiff v. Shek Ismail? and Firm Bry Kishore v. Sheo Charan Lal*. In the third case 
cited, a Division Bench of this Court held that though a firm was not a juristic 
person and as such could not enter into a partnership, there was nothing to prevent 
the partners of the firm as individuals being partners 1n another firm by the use of 
the firm's name. In the Allahabad case it was held that where a firm entered into a 
partnership with other individuals, one of the partners of such firm could sue for 
accounts on behalf of all 1n accordance with the form of procedure laid down in 
Order 30 of the Code of Civil Procedure For the appellant the contention is that 
where a partner of a firm purports to enter into a contract of partnership with 
another firm representing his firm and on behalf of it, 1tis not necessary for hum in a 
suit for rendition of accounts against his partners in the second firm. to implead 
the rest of the partners 1n his own firm as plaintiffs. In support ofthe proposition 
reliance is placed on Sathappa Chetty v. Subramanıa Chetty*. We are of the view that 
this decision lays down no such proposition. 


Mr. Sundaram Ayyar for the respondents has pressed upon us that 1n such a 
case, the plaintiff must take other persons of his own firm as plaintiffs or defendants 
and that in the absence of it, the suit will not be maintainable. On the view we 
take of the facts of this case, we think it unnecessary to decide this question. It is 
true the partnership agreement with the respondents recites asa preamble that the 
plaintiff entered into 1t on behalf of his firm S. Michael Udayar & Co., but whether 
he signed the document ın that capacity is not clear. The evidence is to the 
effect that he entered into the partnership for and on behalf of S. Michael Udayar 
& Co. but his assertion was that it was his firm, that he vras ts proprietor and so he 
was entitled to sue in his own individual name. The real question however 1s 
whether assuming that he entered into the partnership agreement for S. Michael 
Udayar & Co., he had authority todo so under the terms of the partnership agree- 
ment relating to S Michael Udayar & Co The only provision that Mr. Sundaram 
Ayyar could point to in that partnership agreement 1s this : 


“Hfıtıs found necessary to take in further shareholders besides the Parties to this partn 
parties Shall be taken 1n only after obtaining the consent of all the said parties herein ? 


Clearly this provision only means that the partners shall be at liberty to take any 
further partners tö that firm and it certainly does not mean that the plaintiff was 
authorised to enter into a partnership with third parties on behalf of the firm. Our 
attention has not been invited to any other evidence to Justify the stand that the plain- 
tiff had authority to enter into a partnership with th respondents on behalt ot 
Michael Udayar & Co No doubt no point would appear to have been taken in 
that form in the Court below. But the fact 1emains that if the respondents main- 
tein that the suit 2s framed does not lie, 1t was for them to show that the plaintiff had 
authority to entei into a partnership with the respondents on behalf of Michael 
Udayer & Co. If such authority is not shown notwithstanding the recital in the 
picemb-e of agrcarent with the 1espondents, it has to be taken that the plaintiff enter- 
«d into the agrccment only in his individual capacity. It ıs because, as a fact he had 
no authority 1o rcpiceent Michzxl Udayar & Co., and commit it to the suit agree- 
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ment. We are, therefore, of the view that the objection to the maintainability 
to the suit cannot be sustained 


The appeal is allowed and the suit 1s remitted to the Court below for trial. 
Opportunity will be given to both sides to adduce documentary evidence on the 
question whether the suit firm was dissolved on 19th August, 1956, and oral evidence 
will only be admitted for purpose of marking such documentary evidence Costs 
so far will be borne by each party both heic and below. Court-fee paid on the 
memorandum of appeal will be 1¢funded 

V.K, Appeal allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice K. SRINIVASAN, 





B. R. Devadoss e Appellant * 
0. 
Ponnammal and others .» Respondents. 


Hindu. law—Alhenation—Altenation. of joint family property by father having two minor sons—Third son 
born after the altenation if can attack the alenatton—Period of hmitation 


A non-consenting member of a coparcenary gets a right to attack an alienation the moment the 
impugned alienation 1s effected That right continues and comes to an end with the expiry of the 
period of limitation — The right thus available to the non-consenting coparceners could also be exer- 
cised by a son born after the alienation but that right is co-existent with the right of other non-consent- 
ing Coparceners — It is not an individual or separate right that the after-born son gets If that should 
be so it would follow that when once the cause of action had arisen that is to say, the impugned aliena- 
tion, time beginstorun So that :fon the date of the impugned alienation of joint family property by a 
father there are two minor sons (as in the instant case), at the best it may be said that the period of 
limitation for attacking the sale will extend upto three years after the attainment of the majority of 
the youngest of them The right to attack the alienation which 1n those circumstances 1s available 
to an after-born son can be exercised only upto the date when the period of limitation so indicated 
expires ‘The after-born son cannot claim a right in his own person upto the date ending with the 
years after he attains majority 


Visweswara Rao v Surya Rao, AIR 1936 Mad 440, followed 


Appeal against the Decree of the District Court, Madurai, in “Appeal Suit 
No 173 of 1961, preferred against the Decree of the Court ofthe District Munsif 
of Madurai Town in Original Suit No 178 of 1960 . 


R Gopalaswamy Ayyangar, and K N Balasubramanian, for Appellant. 
K Sarvabhauman, for Respondent. 
The Court delivered the following 


TUDGMENT —The plaintiff is the son of one Ramacharı who died in 1959 "The 
second and third defendants are his brothers The plaintiff sued for a partition of 
his one-fourth share in the suit property, which he claimed belonged to the joint 
family of which the members were the plaintiff, defendants 2 and 3, and the fourth 
defendant The fourth defendant is the first cousin of Ramacharı, the plaintiff’s 
father. It appears that the property ın question was sold by Ramacharı to the fourth 
defendant ın 1934* According to the plaintiff, the property had fallen to Ramacharı 
by survivorship, and the father Ramacharı could not sell the property except for 
necessity or benefit or for the discharge of any antecedent debt, none of which obtains 
ın the case. The sale in 1934 was an oral sale, which, however, was confirmed by a 
written document executed in 1957 by Ramacharı, the plaintiff's father, ard defen- 
dants 2 and 3, his brothers It may also be stated that the plaintiff was born in 
1939, long after the mpugned sale of 1934 But plaintiff claims that he has never- 
theless the right to question the alienation, his brothers, the second and third defen- 
dants, having been in existence on the date of the 1mpugned sale. 


The contesting defendant 1s the fourth defendant According to him, and these 
facts are not disputed, the grandfather of the plaintiff, one Venkatachalapathi Iyer, 
had two brothers. The fourth defendant 1s the son of one of the brothers. The 
third brother Perumal, became an insolvent In the sale of Perumal’s properties, 
Ramachari, the father of the plaintiff, one Subbarama Iyer, the deceased brother of 
———————— —. E SUP CUN 
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Ramachan, and the fourth defendant himself jointly purchased the properties 
benami in the name of one Krishna Iyer. The fourth defendant contributed a sum 
of Rs. 274 for this purchase Later, the nominal purchaser Krishna Iyer executed 
a release ın favour of the three real owners Subbarama Iyer died in 1948 and his 
share passed to Ramachari by survivorship The result was that Ramacharı and 
the fourth defendant were the joint owners of this property Ramachari agreed to 
convey the suit property, whichis D No 27, to the fourth defendant, the consideia- 
tion bemg the contribution made by the fourth defendant for the purchase of the 
insolvent’s property Virtually, therefore, Ramacharı obtained for the family the 
fourth defendant's interest ın that property which was purchased ın the Court- 
auction in consideration of which he conveyed D No 27 to the fourth defendant 
Ever since then, and this was ın 19347the fourth defendant had been in enjoyment 
of the property, getting the registry transferred in his name and paying the taxes 
therefor The consideration was valid and the sale was also claimed to be for the 
benefit of the family This oral sale of 1934 was confirmed by the execution of a 
regular document in 1957 by Ramacharı and by defendants 2 and 3, his sons who 
had attained majority by them At the same time, the fourth defendant executed 
a release document giving up his interest in the item purchased in Court-auction. 


The trial Court was satisfied that the oral sale of the year 1934 15 true Indeed, 
the plaintiff himself did not deny that transaction. It further held that in whatever 
manner the fourth defendant might have come into possession of the property, there 
was no doubt that from 1934 down to the present day, he had been ın exclusive 
possession thereof and had perfected title by adverse possession It held further 
that the plaintiff was born long after the sale Has two brothers, the second and third 
defendants, became majors ın 1948 and 1950 respectively They were competent 
to question the validity of the transaction and had not chosen to do so. "Their 
right to question the transaction came to an end long ago The trial Court was of 
the view that in these circumstances, the plaintiffs could not claim a further exten- 
sion of the period of limitation in his favour and accordingly that the suit was barred 
by limitation On the question of the bmding nature and the validity of the sale, 
the conclusion was in favour of the fourth defendant 


The plaintiff appealed against the dismissal of his suit "The lower appellate 
Court, while holding that the suit was maintainable, found that the suit was barred 
by limitation. On all other questions, it found against the plaintiff-appellant. It 
was satisfied that there was virtually an exchange of two properties one 
belonging to the family, D No 27, and the other purchased ın Court-auction, 
D No 27-A, and that having regard tothe prevailing prices at that time, the con- 
sideration was not atall inadequate It upheld the fourth defendant’s contentions 
and dismissed the suit 


Mr. K N Balasubramanyam, learned Counsel for the plaintiff-appellant, 
urges that there was no proof of necessity Justifying the sale of joint family property 
He also attacks the finding of the Courts below that the plaintiff's suit is barred by 
limitation According to him, notwithstanding the fact that the plaintiff is a son 
born to his father after the date of the impugned ahenation, he cannot be denied the 
right to attack the alienation by the father, provided that he can do so on grounds 
permissible under the Hindu Law. | Learned Counsel does not deny that if the plain- 
tiff had been the only son of his father who was born after the date of the alienation, 
his rightto attack the alienation cannot be maintained. But he urges that on the 
date of the alienation he had two brothers who are the second and third defendants, 
who were minors, and so long as the right to attack the alienation was available 
to these minor sons, his elder brothers he too would be entitled to invoke that right, 
notwithstanding that he 1s a son born after the date of the impugned alienation To 
the extent this argument supports the claim to the maintainability of a suit bya 
junior member of a joint Hindu family quest:oning animproper ahenation effected 
by his father, the joint family manager, it can no doubt be accepted But the 
further question arises as to the period of limitation that 1s available to a person in 
the position of the plaintiff. Mr. Balasubramanyam in effect claims that every 
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minor son would have an extended period of lumitation till he attains the age of 21 
years, despite the fact that an elder son, who might have exercised a similar right, 
had failed to exercise it till he attamed 21 years of age In effect, therefore, if 
a father has a number of sons, an al;enation effected by the father at a time when he 
had only one son could be continued to be attacked by every son of his till the last 
of them attains the age of 21 years Putin that manner, the proposition appears to 
be exceedingly unsound to my mind. To restate the facts, the plaintiff himself 
does not dispute that the property in question was sold in 1934, though the confir- 
matory document was executed only in 1957 Nor 1s it demed that during this 
lengthy interval, 1t was the fourth defendant who was openly enjoying the property 
as the absolute owner thereof That he had put up a construction therecn and had 
mortgaged it even before the document conveying the site to him was executed m 
1957 1s admitted. It1s also not in dispute that the two elder brothers of the plain- 
tiff became majors in 1948 and 1950 respectively, and giving them the extended 
period of three years after they attained majority, in so far as they were concerned, 
any attack upon the impugned transaction would have become unavailable by 
reason of the law of limitation by 1953 at the latest The question 1s whether the 
plaintiff, who was born 1n 1939, five years after the date of the alienation, would be 
entitled to the period of limitation ending with three years after he attained 
majority, that is, upto 1960. 


In Natarajan v Karumana Gounder!, the question arose in a slightly different 
form. "There, ın a suit by a son seeking to set aside an alienation by the father, ıt 
was established that there was an elder son who acted as the manager of the family 
both in law and 1n fact, and that being so, he became a person competent to give a 
valid discharge under section 7 of the Limitation Act, and the failure ofsuch a person, 
who became the manager, to set aside the alienation within three years of his attain- 
ing majority was held to operate as a bar against the plaintiff and the younger bro- 
thers as well "The decision of the Privy Council in Fayasheer Singh v. Udaya Prakash?, 
though ıt apparently supports the claim of the plaintiff in the present case, really 
proceeded upon other grounds There it was held that a suit brought by the younger 
son within three years of attaining majority to avoid a sale by the father 1s not barred 
by limitation, although the elder son had attained majority more than three years 
earlier and had taken no steps,to question the alienation The facts would appear 
to show that both the sons existed at the time of the impugned alienation. It was 
not a case where the elder son occupied a position in which he could give a valid 
discharge under section 7 of the Limitation Act, in which event, the failure of the 
elder son to question the transaction may well defeat the right of the younger son as 
well. The real principle governing such cases is clearly indicated in Panchaiti Akara v. 
Surajpal Singh®, That was a case where the right of a son born after the impugned 
alienation was considered The Judicial Committee while stressing the fact 
that a member of a joint Hindu family must be content with the family estate as he 
finds ıt at his birth, or, at any rate, he cannot complain of anything done before 
the period of gestation, lay down that there 1s an exception to this principle, which 
is that 1f the child which objects to the alienation comes into existence or 18 conceived 
after the alienation, but there 1s already a child born before or conceived before the 
alienation, the overlapping of the two lives would enable the later-born son to con- 
test the validity of the father’s act. The Judicial Committee, however, did not 
think 1t necessary to determine the exact extent of the right of the after-born son, 
in the light of the law of limitation But, if there 1s overlapping of the lives, as indi- 
cated, then the after-born son would obtain the right to contest the validity of the 
father’s alienation, but his right arises solely by reason of the fact that there 1s 
already a child in existence who was born or conceived before the impugned aliena- 
577 In Vistweswara Rao v. Surya Rao*, a Bench of this Court specifically laid down 
tnus: 
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“VVhether or not an after-born son can effectively join with existing sons to attack or resist an aliena- 
tion, the cause of action or the right to defend 1s a cause or right that was in those members of the 
family that were alive at the time of the alienation and were not consenting ‘The right to attack 
begins to exist at the moment of the alienation and at the highest exists 1n all members of the family 
that exist while such right of action is in tact. If that right of action s lost by those members of the 
family who had it when it arose, : e , those copaiceners who were ın existence and not consenting at 
the time of the alienations, if that right of action 1s Jost by them by the operation of the statute of 
limitation, 1t 1s lost to the family and does not live on in some child who becomes a coparcener even 
during the lifetime of the coparceners that existed when the alienation took place where such coparce- 
ner’s cause of action has been barred And by parity of reasoning, just as where the right of action 
possessed by the coparceners existing at the time of the alienation if barred 1s lost, not only by them 
but also by any member of the family later born if they allowed the period of limitation to expire, 
so it 1s also lost if those persons who were 1n existence at the time of the alienation lost that cause of 
action by death before there came 1nto existence the after-born child, for the after-born child has 
got no right of action in himself, no individual and separate cause of action that springs up 1mme- 
diately he 1s born , but his right to contest, 1f any, 1s derived from the right that those ın existence at 
the time of the alienation who were not consenting had, and that right is lost to him when it is lost to 
them, and it is lost to them when they die, or when they permit the period of limitation to expire.” 


The principle of this decision proceeds on the basis that a non-consenting member 
of a coparcenary gets a right to attack an alienation the moment the umpugned alie- 
nation is effected That right continues and comes to an end with the expiry of the 
period of limitation, for when once the period of limitation starts, no subsequent 
disability or inability to sue would stop it. The right that 1s available to the non- 
consenting coparceners could also be exercised by a son born after the alienation, but 
this decision lays down that that right is co-existent with the right of other non- 
consenting coparceners It 1s not an individual or separate right that the after- 
born son gets If that should be so, 1t would follow that when once the cause of 
action had arisen, that 1s to say; the rmpugned alienation, time begins to run. If 
on the date of the impugned alienation there is more than one person, let us assume 
both minors, existing, at the best, ıt may be saıd that the period of limiation will 
extend upto three years after the attainment of the majority of the voungest of them. 
The right to attack the alienation which in those circumstances 1s available to an 
after-born son can be exercised only upto the date when the period of limitation so 
indicated expires The after-born son cannot claim a 1ight in his own person 
upto the date ending with three years after he attains majority. That 1s the clear 
purport of this decision If this decision is applied, 1t 1s obvious that the period of 
hmutation for attacking the impugned alienation expired in or about 1953, when the 
younger of the two defendants, defendants 2 and $, attained the age of 21 years. 


In this view, against which no authority has been cited, there is no doubt that 
the Courts below were right when they held that the suit was barred by limitation. 


It is unnecessary to consider whether the alienation was supporte d by necessity. 
However, looking at the matter in the light of the circumstances of the family ın 1934 
and considering also that the transaction was among the members of the family and 
that 1t was executed not only by the plaintiff's father Ramachar but also by his bro- 
ther Subbarama Iyer, who were members of a joint family at that time, I am inclined 
to agree with the view taken by the Courts below that the sale was certainly for the 
benefit of the family At that date, the plaintiff's father, the fourth defendant's 
father and Subbarama Iyer, the plaintiff’s uncle, had jointly purchased an item of 
propzrty which certainly did not become joint family property The fourth defen- 
dant had contributed towards that purchase and by entering into the impugned 
alienation, the claim of the fourth defendant in that item of property so purchased 
was liquidated and the property jointly purchased 1n that manner became the exclu- 
sive property of the plaintiff's family. The two adult members, the plamıff”s 
father and the plaintiffs uncle, who were parties to the transaction, are now dead. 
That property itself had belonged to Perumal, the plaintiff's grand-uncle, and 
had been brought to sale in insolvency proceedings Apparently, with a desire to 
get back the properties which originally belonged to the family but which would 
otherwise be lost to them, the plamtiff's father and his uncle entered into this trans- 
action, thereby also discharging a debt of Rs 274 being the share of contribution 
of the fourth defendant. In these circumstances, it is too much at this distance of 
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time to be asked to accept the plaintiff's claim that the sale was ın excess of the powers 
of the father of the jomt Hindu family. Added to these 15 the fact that the fourth 
defendant has been ın possession of the property for over 25 years dealing with the 
property as hus own ‘Though that might not affect the right of a junior member 


of the coparcenary to challenge the alienation, that fact also can be considered in 
the light of necessity or benefit. 


The result is the contentions of the appellant fail. The appeal 1s dismissed 
with costs 


No leave. 
V K. ——- Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mmnm Justice K. S. RAMAMURTI 


Rajah V Maheswara Rao .. Planirff * 
2 : 
Rajah V. Rajeswara Rao . Defendant 


Guil Procedure Gode (V of 1908), Order 23, rule 1—Abplıcabılıly —Partition suit—Plaintff^s right to with- 
diaw—Limits to—Passing of preliminary decree 


In a partition action till a preliminary decree has been passed the plaintiff is at hberty to with- 
draw the suit. 


So far as a suit for partition or a suit for redemption is concerned, it is axiomatic that, when the 
plaintiff withdraws his suit, he will be entitled to file a fresh suit as the cause of action 1s recurring cause 
of action. Even if the plaintiff 15 not granted permussion, under Order 23, rule 1, Civil Procedure 
Code, he will nevertheless have a right to file a su:t for partition at any time he pleases 


R. Ramamurila Iyer and R. Srinwasan, fo. Plaintiff 

S. Govind Swaminathan and A Jagannatha Rao, for Defendant. 
S Rajagopalan, for Commissioner. 

The Court delivered the following 


TUDGMENT.—The plaintiff has filed this suit for partition and allotment of his 
half-share, he being entitled to one half and the defendant the other half şin the pro- 
perty, Odeon Theatre, ın VVoods Road, Royapettah, Madras The plaintiff 
has set out in his plaint the reasons and the circumstances undei which he was 
obliged to file the suit for partition. 


The plaintiff has stated that the property 1s such that 1t 1s incapable of division by 
metes and bounds and that the proper way of effecting a just and fair partition of 
this property 1s to direct a sale of the property and divide the net sale-proceeds into 
two equal half-shares between the plaintiff and the defendant The defendant who 
18 contesting the suit however, would not accept the stand taken up by the plaintiff 
that the property 1s incapable of division He would have it that the property 
could be conveniently and without prejudice to the rights of the parties divided into 
equal half shares. "The further case of the defendant 1s that, in any event, if this 
Court should take the view that the only way of dividing the property 1s to direct a 
sale of the theatre outright, the plaintiff should be duected to sel] his halfshare to 
the defendant after determining the value of that half-share From the above, it will 
be seen that the main question that arises for decision in the suit 1s whether the pro- 
perty 1s capable of division by metes and bounds and whether the defendant has got a 
right to compel the plaintiff to sell his half-shaie on a valuation 


With the view to assit the Court in determining whether the property 1s capable 
of convenient division, I appointed a Commissioner, and the Commussiorer aftei 
inspection of the property has submitted a report — I also made a local inspection 
of the theatre ın the presence of learned Counsel for both sides 1 have made a 
record of the impressions which I had formed when I inspected the property It is 
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sufficient to state that the prima facie ympression which I had formed and which I 
have recorded 1s that the property 1s not capable of division by metes and bounds. 


While the suit of the plaintiff was getting ready for trial, learned Counsel 
for the plaintiff made an oral application, for reasons which it 1s unnecessary to 
consider in detail, that his client has decided to withdraw the suit and that permis- 
sion may be granted to the plaintiff to withdraw the suit with liberty to institute a 
fresh suit. Learned Counsel foi the defendant opposes this application on the ground 
that the right of the plaintiff, even though the suit 1s for partition, 1s not unqualified 
and unconditional, and that having regard to the nature of the contentions of the 
defendant, the plaintiff ought not to be permitted to withdraw the suit,but the Court 
should further proceed with the suit and consider the relief that could be granted to 
the defendant, with reference to his plea that the plamtiff’s share should be directed 
to be sold to the defendant on valuation In support of his contention, Mr Govind 
Swaminathan drew my attention to the decision of a Bench of this Court in Seethaz 
Ach: v Meyyabba Cheth, lin which this Court had to consider the various restrictions 
or limitations on the right of a plaintiff to withdraw the suit In that case, while 
the suit was pending, a compromise was entered into between some of the parties 
and a third party, and the third party filed an application to implead him as a party 
to the suit for the purpose of working out the rights secured to him under the com- 
promise While that application of the third party was pending, the plaintiff in 
that suit filed an application to withdraw the suit, The Bench of this Court held 
that, having regard to the peculiar facts of the case, ın particular the rights which the 
third party claimed as having accrued to him as a result of the compromise, the plain- 
tiff ought not to be permitted to withdraw the suit at that stage. It will be seen that 
the facts of that case, and the principle of that decision has no application. It 1s 
sufficient to refer to two decisions of this Court in which the facts were similar and 
in which the view was taken that the plaintiff would be at liberty to withdraw the suit 
In Hasan Badhsa v Sultan Razia Begum?, thc facts of the case were exactly sımılar to 
the instant case There too, the plaintiff had filed a suit for partition, and the defen- 
dant had invoked the provisions of Partition Act on the ground that the property 
was not capable of division At that stage, when the plaintiff filed an application 
to withdiaw the sutt, objection was raised by the defendant that because he had 
invoked the provisions of section 3 of the Act, the plaintiff ought not to be permitted 
to withdraw the suit at that stage This objection was overruled and the plaintiff 
was permitted to withdraw the suit, accepting the well-established rule that ina 
particion action till a preliminary decree has been passed the plaintiff is at liberty 
to withdraw the suit. 


Learned Counsel for the plaintiff also drew my attention to a decision of 
Justice Madhavan Nair in Santammav Venkataramı Reddi3, in which the learned Judge 
has considered the particular incidents of a suit for partition and observed that so 
long as a prelimnary decree has not been passed the plaintiff will have a right to 
withdraw the suit despite the opposition by the defendapt — It 15 unnecessary to 
burden the judgment with citation of further cases, and 1t 1s sufficient to refer to. the 
judgment of Justice Pandalat ın Annamalai v Koothapudayar*, in which the learned 
Judge has considered in great detail all the relevant cases and apphed the principle 
that, so long as a preliminary decree ın a partition suit has not been passed, the plain- 
tiff will be at liberty to withdraw the suit. The result, therefore, is that the plaintiff 
will undoubtedly have a right te withdraw the suit 


The question next arises whether the plaintiff should have liberty to bring a 
fresh suit under Order 23 rule, 1, Civil Procedure Code So far as a suit for parti- 
tion or a suit for redemption 1s concerned, it is axiomatic that, when the plaintiff 
withdraws his suit, he will be entitled to file a fresh suit as the cause of action 1s a 
recurring cause of action Even if the plaintiff is not granted permission, under 
Order 23 rule, 1, Civil Procedure Code, he will nevertheless have a right to file a 
suit for partition at any time he pleases. In view of this obvious right of the plaintiff, 
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it has to be held that the pla:ntiff 1s entitled, particularly in terms of Order 23, 
rule I, to biirg a fresh suit 

As the plaintiff is withdrawing the suit, the seme is dismissed Heving regard 
to the part.cular facts of the case, eech party shall bear his own costs 

MK ————— Suit dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr JusricE M NATESAN. 
K Palaniappa Moopan ard others : .— Appellants* 


2. 
Angammal and others .. Respondents. 


Easement— Drainage rights Existence of well-defined course or channel for 22 years—Prior course of the 
channel not to be considered ——Severat owners of servient lands—If necessary parties in the absence of allegation of 
obstruction by them 

It was found by the trial as well as the first appellate Court that the surplus irrigation water on the 
plaintiff's lands flowed in a well-defined course over the Government poramboke and then drained 
through a well-defined channel on the lands of the defendants and some others and the channel was 
in existence for the past 22 years though the position was a little different previously The case that 
user was permissive on payment was also found against 

The obstruction according to the plaint was only by the defendants-appellants herein and not 
the other servient owners 


Held When long user is established the presumption is that itis as of right until the contrary 
1s proved “The plea of permissive user having been found against, the conclusion of the Courts 
below,—fully ın consonance with the evidence and material on record—cannot be impeached in 


Second Appeal 
The owneis of other servient lands are not necessary parties to the suit 


It is by consent that the Commussioner’s report and plans had been taken as evidence The 
objection that trial Court itself should have appointed the Commission and consider his plans and 
reports is without substance 

No right could be claimed on the basis of the course of dramage as it existed prior to the said 
period of 22 years 

Appeal against the Decree of the Sub-Court, Salem, in AS No 110 of 1959, 
preferred against the decree of the District Munsif, Namakkal, in OS No 706 of 


1956 

T. K Subramama Pillai, S Vaidyalingam and R N Kothandaramun, for Appellant. 

M S Venkalarama Ayyar and V Krishnan, for Respondents 

The Court delivered the following 

JuDGMENT.—This Second Appeal is by the defendants who have lost in 
both Courts below and the question involved 1s as to the right of drainage of irriga- 
tion water Plaintiffs 1 to 3 are stated to be owners of adjoining fields, S No. 290 
of Mohanur village and S No 8/4-C of Pettapalayam village, Salem district, the 
fourth defendant being the lessee of the said lands for a period They claim that 
for several decades the surplus water from these fields was drained into field 
S. No. 17 poramboke, through a defined channel and then it flowed over the defen- 
dants lands and onwards over lands of others 1n a defined channel till it ultimately 
fell into the Cauveri river The cause of action for the suit is obstruction by 
the defendants to the usual flow of the surplus water over their fields, leading to 
the stagnation of the water on the plaintiffs’ lands and consequential damage to 
crops In the body of the original plaint, fields of the defendants over which the 
water flowed had not been indicated but there was a plan attached ^ Later the 
plait was amended to show that the surplus water from the suit lands, first flowed 
into survey field S No 17, then over to the defendants’ fields S Nos 11,13, 14 and 
16, then over survey field S No 15, belonging to a third party and finally 1t reached 
the river The defendants denied the right of drainage claimed by the plaintiff 
The existence of a permanent drain channel was refuted and it was stated that 
the water used to be drained through defendants’ lands only with permission and 
on payment of compensation without causing inconvenience or damage to the 
defendants. S No 17 through which the surplus water-of the plaintiff first flowed 
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1s burial ground poramboke and the defendants denied their questioring the plair- 
tiffs’ right if any to drain the surplus water into S. No 17 ‘The cese has had 
a chequered career From the decrec in favour of the plaintiff by the trial Court, 
there was an appeal and in the appeal, the suit wasremanded The ordex of remand 
was challenged in this Court and this Court set aside the orde: of remand while 
providing for a finding being submitted by the trial Court on the additional issue 
on the question whether there was a defined drainage channel over the survey 
fields S Nos 11, 13, 14 and 15, ın continuation of a channel in S No 17 The 
finding was ın favour of the plaintiffs and the appellate Court ın the judgment 
now under appeal on a full re-appraisal of the evidence hes accepted the finding and 
held that the plaintiffs have been draining their surplus irrigation water along a 
definite channel which originally ran through S Nos 11. 13 and 14 and had 
subsequently been diverted into S Nos 16 and 14 PW 3, the Karnam of the 
village, has stated that the channel’s course has been shifted slightly to the rorth 
from its original position so that the channel now flowed over S Nos 16 and 14 
before ıt entered S No 15 Accordirg to the Karnam, the channel has been ın 
its present position for over 22 years, and it had a defined comse in S No 17, 
The defendants’ case of permissive user and of an agreement to pay compensation 
for the channel over their fields has been found against and the first defendant 
has admitted that he had occasionally shifted the position of the channel He was 
about 75 years old when he gave evidence and he has deposed that the surplus 
water from the plaintiffs’ land was being drawn along the channel through his land 
on payment of compensation Long user of the channel as indicated in the plan 
Exhibit B-9 was found proved and established and the lower appellate Court 
has now held that there 1s a drainage channel in S Nos 16 and 14, that 1s, 1n the 
fields now owned by the defendants ın continuation of a channel in S No 17 
poramboke and that the plaintiffs have got a right to drain the water from their 
lands bearing S No 290 and S No 8/4-G Where long user is established, the 
presumption 1$ that it 1s as of right until the contrary is proved In the present 
case, the plea of permissive user on payment of compensation has been found against 
This conclusion of the Courts below fully 1n consonance with the evidence and the 
state of things on the land as seen from the records cannot be impeached in Second 
Appeal 


However learned Counsel takes exception to the decision on grounds while 
challenging the finding otherwise also ‘The first contention is that the suit as 
framed 1s not maintainable as no effective relief could be granted to the plaintiffs 
without the State of Madras, the owner of the poramboke field S No 17 and the 
owners of the fields lower down, S. No 15 and other fields, being party defendants 
in the suit I see no force in this objection. It may be that the owners of other 
fields over which the channel flows are proper parties, but certainly they are not 
necessary parties Their non-joinder cannot be fatal to the suit. There are several ser- 
vient tenements over which the channel passes, but the defendants alone have obstruct 
ed according to the plaintiffs There has been no obstruction from the State or from 
the owner of field S. No. 15 of the exercise of the right claimed by the plaintiffs. 
I am unable to appreciate the contention that the plaintiffs cannot have effectual 
relief ın their absence. If any of them should interfere with the mamool flow of 
water or at any subsequent period, that would give a fresh cause of action to the 
plaintiffs and a cause of action to the defendants also if they are ınconvemenced 
and injured In my view, it would be unreasonable to compel the plaintiffs to 
implead the owners of the servient lands all along the course of the channel whether 
they had any cause of action against them or not and even though there was no 
obstuction to or denial of the plaintiffs mght by these persons. 


It 1g next contended that the lower appellate Court erred 1n relying upon the 
Commussioner’s Report and plan obtained at an earlier stage in the appeal, that 
is, before the order of remand which was set aside Learned Counsel submits 
that the trial Court itself should have appomted a Commissioner and considered 
this report and pleas. This objection again 1s without substance and 1t 1s recorded 
by the lower appellate Court that at the time of the arguments ın the appeal learned 
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Counsel appearing ın the case agreed that the appellate Court would mark the 
Commiussioner’s report end plans and then dispose of the case İt is by consent 
that the Commissioner's Report and plans hed been taken as evidence in the case. 


The third objection has been taken 1s that the plant 1s vague ın regard to the 
course of the channel and its measurements No doubt, the plant does not give 
the depth and the width of the channel But the Commissioner has given the 
necessary details regarding the measurements and the size of the channel on the 
land in his report which is marked as Exhibit B-8 Thisis specifically pointed out 
by the learned Subordinate Judge. It 1s then argued that whereas the channel 
was originally shown in S Nos. 1] and 18, rights are now claimed to take the channel 
over 5 Nos l4and 16 But this is the course which the channel həs teken for 
over 22 years according to PW 3 Areference to the plan would show that the 
channel has been shifted slightly to the north of S Nos 11 and 13 to make it flow 
about the boundary line between S Nos 1l and 16 and S Nos 14 and 13a little 
to the north, before it flowed into S No 15 DW 1 has stated that he used to 
shift the position of the channel, and 1t may be that the servirent owner has some 
two decades back minimised the inconvenience to himself by slightly varying the 
course and this has been acquiesced in by the plaintiffs The plaintiffs clarmed 
relief for the channel which has been rymning through the defendants’ Jends and 
the channel has now been clearly demarcated by the Commussicner in his plan 
Exhibit B-9 But the decree as drafted provides for the drainage course to run 
through S Nos 11, 13,14 and 16 This is obviously incorrect and cannot stand. 
The channel 1s found to flow only over S Nos 16 and 14, before ıt enters S No 15. 
The plamntiffs cannot have a right to take the channel in the circumstances over 
S Nos 1] and 13 also The decree therefore will have to be amended ard the 
latter part of clause (1) of the decree after the words m bracket “ (S No 290 of 
Mohanur village and S No 8/4-C of Pettapalayam village)" should read “ through 
the drainage course in S No 17 of Pettapalayam village and from there through 
S Nos 16 and 14 as shown in the Commissioners plan Exhibit B-9” 


Subject to the variation of the decree as above indicated, the judgment and 
decree of the Courts below are confirmed and the Second Appeal dismissed. In 
the cncumstances, the parties will bear their respective costs throughout No 
leave ) 


KGS ———— Decree modified, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ^ 
(Special Original Jurisdiction ) 
Present —Mr Justice K Verraswami AND Mr Justice M Navresan. 


N Kushnaraju Reddiar and cthers Petiticners*® 
0 
The Authorised Officer, Land Reforms, Vellore and others . Respondents. 


Madras Land Reforms (Fixation of Getlng on Land) Act (LVIII of 1961)—Validity after the coming into 
force of the Gonstitutzon (Seventeenth) Amendment) Act, 1964—Legislatwe competency—Falls within the ambit 
of Entry 18 of Last IT and Entry 42 of Last IIT of the Seventh Schedule to the Constitution of India. 


Constitution of India (1950) (as amended by the Constitution (Seventeenth Amendment) Act, 1964), 
Article 31-B—Scope and effect 


The Madras Land Reforms (Fixation of Ceiling on Land) Act (LVIII of 1961) has become a 
valid piece of legislation from its inception after it has been included in the Ninth Schedule to the 
Constitution of India by the Constitution (Seventeenth Amendment) Act, 1964 


The argument that Madras Act (LVIII of 196 1) having been struck down as invalid by the 
Supreme Court in Krishnaswamt v. Stale of Madras, (1965) 18 C J 239, it is gon est and void ab. indio 
and that therefore Article 31-B of the Constitution of India does not help to validate ıt without a 
separate validating Act passed by the Madras Legislature, is untenable — Itis no doubt true that where 
an Act is incompetent either because it violates any of the fundamental rights or there is lack of power 


—m——Á————À———————— — ————GM "M 
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under the relative Legislative Entry, the Act is void ab :ntttó. and can have no force from the very 
mception Such an Actin either case is still-born If by subsequent amendment of the Constitution 
the required legislative power is conferred or the Constitutional limitation in relating to the fundamen- 
tal rights is lifted that will not :pso jure have the effect of reviving the still-born Act. But itis open to 
the constituent power, which is supreme, to expressly validate a law hit by Article 13 (2) of the 
Constitution by removing the prohibition specifically with reference to suchlaw Ifa law m the teeth 
of a constitutional prohibition is invalid from its inception. there can be no valid objection to the 
constituent power lifting the prohibition retrospectively and providing that the law should not be 
deemed to be void by reason of the prohibition thereby reviving and validating the law right through 

That 1s what Article 31-B does Article 31-B is not therefore merely a subsequent amendment of 
the Constitution removing with retrospective effect the ban or prohibition under Article 13 (2) but 
s itself expressly validating the Acts and Regulations specified in the Ninth Schedule to the Constitu- 
ıon 


The argument that Article 31-B on a proper interpretation does not save the impugned Act 
(Madras Act LVIII of 1a61) on the ground that the language employed by Article 31-B 1s not appro- 
priate to cover Acts and Regulations which were void ab initto,1s equally untenable The Article on 
the face of it, having regard to its language, the object and the circumstances in which 1t was intro- 
duced and the defects ıt sought to rectify, is clearly retrospective in 1ts operation The intention of 
the Article 1s to revive and validate both Acts and Regulations which fall within the purview of clauses 
(1) and (2) of Article 13 of the Constitution of India and the language of Aricle 31-B quite clearly and 
appropriately gives effect to that intention 


Nor has the argument any force that Article 31-B makes a distinction between those Acts and 
Regulations which violate the provisions of Part ITişof the Constitution of India but not struck down 
and those struck down by Courts and that 1n the latter case 1t does not give to such Acts and Regula- 
tions life retrospectively There is no such dichotomy in the Article and the validation of the Acts 
and Regulations 1s not confined to those Acts and Regulations not struck down by Courts but extends 
to all Acts and Regulations specified in the Ninth Schedule to the Constitution 


The contention that inasmuch as Article 31-B validates only the Acts and Regulations specified in 
the Ninth Schedule, ın the absence of a clause saving actions taken and things done, the rules made 
under the impugned Act are not saved, 1s equally without force When the effect of Article 31-B 1s that 
the Acts and Regulations specified in the Ninth Schedule should be taken to have been always valid, 
the natural consequence will be that the rules made thereunder also get automatically validated 


. The impugned Act cannot also be struck down as incompetent for want of legislative power The 

pith and substance of the Act are to take a further step in the agrarian reform and solve the problem 
of concentration of agricultural lands "The Act, therefore, provides for ceiling of agricultural holdings 
and necessarily, for acquisition of surplus over the ceiling area and for distribution of such surplus 
to tenants or the landless, among the agricultural population — That clearly falls within the ambit of 
“ and, rights ın or over land ” in Entry 18 of List II The Entry should be read as liberally and as 
widely as possible and should be taken to include all incidental and ancillary matters If the Entry 
merely used the expression “ land ” , 1t 1s obvious that it would be impossible to contend that the 
impugned Act is not within its ambit The wide amplitude of the word € land ” is not narrowed 
down by the words following 1t, namely, “‘ that 1s to say " "These words are merely illustrative and 
not restrictive or İlmitative In any case “ rights 1n or over land " in the Entry are comprehensive 
enough to include a legislation which fixes a ceiling on agricultural holding and provides for acquisition 
of the surplus and distribution of the same to the landless 


It cannot be contended that to. be valid under Entry 18 of List II the legislation should do no 
more than adjustment of the rights and liabilities as between landlord and tenant—curtailing the rights 
of the landlord and correspondingly increasing the rights of the tenant 


The impugned Act will also fall within the ambit of Entry 42, List IIT 


Thus the Madras Land Reforms (Fixation of Ceilmg on Land) Act 1961, 1s within the competency 
of the State Legislature under Entry 18 of List II and Entry 42 of List III of the Seventh Schedule 
to the Constitution of India (1950) 


It cannot be said that the Authorised Officer has no powei to decide questions of title under 
Madras Act LVIII of 1961 — Section 11 provides for itin certain cases 


Petition under Article 226 of the Constitution. of India, prayirg thet in the 
circumstances stated therein and ın the affidavit filed therewith, the High Court 
will be pleased to issue a writ of mandamus directing the respordents to forbear 
from taking ary proceedings against the petitioner and the lands set out in the 
schedule attached to the petitioner’s affidavit filed therewith under the provisions 
of Madras Act LYJII of 1961, etc 


V. Vedantachart, T. Rangaswami Iyengar, K CG Rajappa, and KK. Venugopal, 
for Petitioners, 


. The Advocate-General and K. Venkataswami for the Additional Government 
Pleader, for Respondents, 
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The Judgment of the Court was delivered by 


Veeraswami, f —ln a batch of writ petitions, which we have heard, 
the constitutionality of the Madras Land Reforms (Fixation of Ceiling on Lard) 
Act, 1961 1s assailed on certain grounds, rotwithstardirg the fact that it was included 
ın the Ninth Schedule to the Constitution of India by the Seventeenth Amerdmert 
Further, the scope and effect of some of the piovisiors of the Act zs applicable to 
particular facts in each case, have to be decided Though for converierce’s sake, 
the batch of petitions was heard together on the validitv of the Act, on the second 
question of interpretation we propose to deal with these petitiors seperately, 1n the 
light of the facts in each of them We shall at the moment corfire ouselves to 
WP Nos 1543 of 1964 and 416 and 1473 of 1965. The fist ofthemis for mandamus 
directing the Authorised Officer, Land Reforms, Vellore and the State of Madras 
to forbear from taking proceedings against the petitioner and the lards set out in 
the schedule attached to his affidevit in suppoit of the petition under the provisiors 
ofthe Act In comphance with a notice served on him, the petitiorer filed a return 
on 25th December, 1962 in which he disclosed the mcmbers of his family including 
his minor sons and unmarried daughters, an extent of 185-47 acres 2s lands deemed 
to have been held by him at the date of the commencement of the Act On 6th 
April, 1962, he has executed 2 settlement deed 1n favour of his wife making a gift to 
her of an extent of 78-474 acresat Bodinayakanpett: and on 27th Merch, 1963, there 
was a family arrangement in respect of all the lards helongirg to the femilv at 
which 35 acres 58 cents were allotted to the petitiorer’s shəre, 34-31 acres to his 
minor son Manimalan end 34-32 acres to another minor son of his by name 
Ravichardran On 25th March, 1964, the petitiorer’s wife exectued a gift 
deed settling 39 acres or her three miror daughters On 9th February, 1962, the 
petitioner had executed a sale in favour of one Periaswami Goundar corveying 
7 acres 25 cents in Namakkal taluk in Salem district The Authorised Officer, 
after summoning the evidence from the petitioner, held ar erquiry end eventuallv 
found, according to the petitioner, that the sale deed dated 9th February, 1962 ard 
the settlement deed dated 6th April, 1962 were void The petitioner mairtaims 
that the Authorised Officer had no jurisdiction to do so and that the Act itself is 
invalid Though im the affidavit in support of the petition, various grounds based 
on fundamental rights have been raised, actuelly at the hearing, the attack on the 
validity of the Act was not based on violation of fundamental rights of the petitioner 
evidently because of the bar under Article 31-B of the Constitution but was corfined 
to certain other grounds claimed to be still available to the petitiorer which we 
shall refer to presently The petitioner says that by reason of the provisions of 
the Act, treating the total extent of the properties covered by various transactions 
aforementioned has been owned by a single family, the petitione, his wife, his 
sons and daughters are required to part with a substantial portion of their properties 
The respondents counter the attack mamly on the basis of the protection afforded to 
the Act by Articles 31-A and 31-B ofthe Constitution as gmended by the Severtcerth 


7:7 in 1964 They deny that the Act is open to any challenge on any 
groun 


The challenge to the validity of the Actis on the following grounds: (1) The 
Act having been struck down as invalid by the Supreme Court in Krishnaswam v 
State of Madras, it 1s non est and is void ab amtzo, ard Article 31-B does not help to 
validate 1t without a separate validating Act passed by the Madras Legislature; and 
(2) the Act 1s incompetent for want of legislative power 


We shall notice the provisions of the impugned Act in some detail when we 
deal with the second ground — Briefly, the Act fixes a ceiling on agricultural lard 
holdings in the State of Madras and provides for acquisition of such land in excess 
of the ceiling, and distribution of the lends so acquired to the landless and other 
peisons among the rural population The Act 1s pursuant to the directive policy 
contained in Article 39 (a) and (2) of the Constitution ard has beer enacted to do 
a ee ee 


t. (1965) 1 M.L.J. (S.C.) 14: (1965) 1 ANWR. 82:A..R, 1064 8C, 1515; 
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away with the great disparity 1n the ownership of agricultural land leading to the 
concentration of such land in the hands of a few persons and to distribute the agricul- 
tural land 1n such a way as will best subserve the common good, 1ncrease agricultu- 
ral production and promote justice, social and economic The Bill, which was 
published on 6th April, 1960, was introduced 1n the Legislative Assembly of this 
State on 14th April, 1960 After 1ts passage through the Legislature and the assent 
of the Persident, the Act was published in the Fort St George Gazette. It provided 
that 1t was to come into force from the date of the publication of the Bill On 2nd 
October, 1962, there was a notification under section 8 of the Act relatirg to the 
furnishing of returns by person holding lands in excess of ceiling area On 9th 
March, 1964, in Krishnaswamt v. State of Madras}, the Supreme Court struck down 
the entire Act because sections 5 and 50 of the Act violated Article 14 of the Consti- 
tution On 20th Tune, 1964, the Parliament ın exercise of its constituent power 
passed the Constitution (Severteenth Amendment) Act, 1964 including the Act 
in the Ninth Schedule to the Constitution The validity of this amendment was 
questioned on certain grounds in Sayan Singh v State of Rajasihan?, but the contention 
was rejected on 30th October, 1964 Articles 31-A and 31-B were first inse1 ted 
in the Constitution by the Constitution (First Amendment) Act, 1951, the first 
intended to save laws providing for the acquisition of estates and the other for valida- 
tion of the Acts and Regulations specified 1n the Ninth Schedule to the Constitution, 
notwithstanding the fact that they were in violation of one or more of the provisions 
of Part III of the Constitution The history and the circumstances in which these 
two Articles caníe to be inserted are well known and have been reiterated by Courts 
more than once and it will suffice to refer to Sayan Singh v State of Rajasthan? ‘The 
laws giving effect to the policy of agrarian 1eform and abolition of Zamındarıes 
were declared to be unconstitutional in some of the States but held valid 1n others 
m about 1951 and there were appeals pending in the Supreme Court regarding 
the matter The First Amendment to the Constitution wes, therefore, made 
inserting the two Articles which afforded protection to certain laws whose main 
object was to bring about agrarian reform But the protection so afforded was 
limited to an atteck based on the provisions of Part III of the Constitution In 
1955 came the Fourth Amendment to the Constitution somewhat widening the 
scope of Article 31-A and extending the protection to a larger area — In K Kunht- 
koman v State of Kerala3, the Kerala Agrarian Relations Act, 1961 was struck down 
as unconstitutional and, as we mentioned; the present impugned Act was similarly 
struck down in Krishnaswam: v. State of Madras! Measures providing for agricul- 
tural land ceiling and distribution of excess lands in certain other States were also 
under challenge And so by the Seventeenth Amendment, forty-four enactments 
in different States of which the impugned Act 1s one were inserted in the Ninth 
Schedule to the Constitution and were placed within the purview of Article 31-B 
Article 13 (1) renders pre-Constitution laws void to the extent of their meonsistency 
with the provisions of Part III of the Constitution and clause (2) of the Article, 
by using similar phraseology, declares that they shall be invalid to the extent they 
take away or abridge the rights conferred by that Part Article 31-B aims at saving 
the Acts and Regulations specified in the Ninth Schedule notwithstanding their 
violation of the provisions of Part III and thus validating the Acts and Regulations, 
enabling them to continue 1n force notwithstanding any judgment, decrees or order 
of any Court or tribunal to the contrary. 


Sri Vedantachari for some of the petitioners, whose leading argument has been 
adopted by the rest of the petitioners, contends that the rmpugned Act, a post- 
Constitution law, to which Article 13 (2) applies, was void ab «mio and was, therefore, 
still-born because it took away or abridged the rights conferred by Part III and 
contravened Article 13 (2) and that such an Act 1s not validated by a subsequent 
Amendment to the Constitution removing the constitutional limitation The 
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principle of the argument 1s undoubtedly correct and 1s supported by Deep Chand v 
State of Uttar Piadesh*  Whe1e an Act of a Legislature is incompetent either because 
ıt v.olates any of the fundamental rights under Part III or thereis lack of power 
under the relative Legislative Entry, the Act is void ad oo and can have no force 
from the very inception Such an Actin either case is still-born If, by subsequent 
amendment of the Constitution, the required legislative power 1s conferred or the 
constitutional limitation in relation to the fundamental rights 1s hfted, that will 
not zpso jure have the effect of reviving the still-born Act The majority judgment 
of the Supreme Court in Deep Chand v. State of Uttar Pradesh* observed. 

* The validity of a statute 1s to be tested by the constitutional power of a Legislature at the time 
of 1ts enactment by that Legislature, and, if thus tested, 1t 1s beyond the legislative power, it is not ren- 
dered valid without re-enactment, if later by constitutional amendment, the necessary legislative power 
isgranted ‘ An after-acquired power cannot, ex proprio vigore, validate a statute void when enacted ' "' 
For the purposes of this test, as held in that case, ıt makes no difference to the 
legislative power whether it 1s 1n relation to the lack of it under the relative legis- 
lative list or a limitation upon the legislative power in the form of fundamental 
rights, since both 1epresent only two aspects of want of legislative power. ‘Though 
there may be legislative power to enact a particular law, still ifitis in contraven- 
tion of the fundamental rights, the effect of Article 13 (2) upon such law has been 
stated thus by the Supreme Court at page 656 

“ A plain reading of the clause indicates without any reasonable doubt, that the prohibition goes 
to the root of the matter and limits the State's power to make law , the law made in spite of the prohi- 
bition 1s a still-born law ”’ 

The earlier decisions were considered and in the light of the discussion with reference 
to them, the Supreme Court summarised the resultant propositions at page 664; 
“ (1) whether the Constitution affirmatively confers power on the legislature to make laws 
subjectwise or negatively prohibits 1f from infringing any fundamental right, they represent only two 
aspects of want of legislative power, (11) the Constitution 1n express terms makes the power of a Legis- 
lature to make laws 1n regard to the entries 1n the Lists of the Seventh Schedule subject to the other 
provisions of the Constitution and thereby circumscribes or reduces the said power by the limitations 
laid down in Part III of the Constitution , (11) it follows from the premises that a law made in dero- 
gation or in excess of that power would be ab :init10 void wholly or to the extent of the contravention 
as the case may be , and (iv) the doctrine of eclipse can be invoked only in. the case of alaw valid 
when made, but a shadow 1s cast on ıt by supervening constitutional inconsistency or supervening 
existing statutory inconsistency , when the shadow 1s removed, the 1mpugned Act 1s free from all 
blemish or infirmity ” 
The last proposition applies to pre-Constitution laws which fall within the purview 
of Article 13 (1) This view of the Supreme Court that no distinction can be made 
between a post-Constitution law beyond the legislative competence and a law in 
violation of fundamental rights for purposes of Article 13 (2), that in either case 
the law will be invalid ab imitro and that a subsequent amendment of the Constitution 
supplying the power or removing the ban cannot automatically revive such law 
finds affirmance in Mahendra Lal v State of Uttar Pradesh ? 


But is ıt not open to the constituent power wh.ch is supreme, to expressly 
validate a law hit by Article 13 (2) of the Constitution by removing the prohibition 
specifically with reference to such law? In our opinion, the answer must be in the 
affiimative Ifa law ın the teeth of a constitutional prohibition is invalid from its 
incept.on, we can see no valid objection to the constituent power lifting the prohi- 
bition retrospectively and providing that the law should not be deemed to be void 
by reason of the prohibition, thereby reviving and validating the law right through 
That 1s what Article 31-B does İn terms it says that none of the Acts and Regula- 
tions specified in the Ninth Schedule shall,be deemed to be void or ever to have 
become void on the ground that such Acts or Regulations are mconsistent with 
or take away or abridge any of the rights conferred by any provisions of Part III. 
The Article further provides that such Acts and Regulations shall continue ın force 
notwithstanding any judgment, decree or order of a Court or Tribunal to the contrary 
subject of course to the power of the competent Legislature to repeal or amend 
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them Article 31-Bis not, therefore, merely a subsequent Amendment of the Consti- 
tution removing with 1etrospective effect the ban or prchibition under Article 13 (2) 
but 1s itself expressly velidetirg the Acts and Regulations specified m the Ninth 
Schedule, notwithstanding the prohibit‘on and declaring that they shall continue 
inforce Deep Chand v State of Uttar Pradesh+, does not therefore, assist the petitioners 
The Validity of the Seventeenth Amendment to the Constitution was attacked in 
the Supreme Court in Sajjan Singh v State of Rajasthan”, on the ground that its true 
purpose and object was to legislate 1n respect ot land and the subject fell within the 
Jurisdiction of State Legislature and that the Parliament had no power to legislate 
in respect of land ‘The argument was also presented in another form and in the 
light ef the scheme- of Articles 245 and 246 of the Constitution In repelling the 
contention, the Supreme Court held 

* What the impugned Act purports to do 1s not to make any land legislation but to protect and 
validate the legislative measures in respect of agrarian reforms passed by the different State Legisla- 
tures ın the country by granting them immunity from attack based on the plea that they contravene 
fundamental rights Parliament, in enacting the impugned Act, was not making any provisions of 
land a reris It was merely validating land legislations already passed by the State Legislatures 
in that behalf ” 


Likewise another argument of the petitioners 1s also met by this decision It held 
that the Seventeenth Amendment does nov 1n substance purport to set aside the 
decisions of Courts of competent jurisdiction by which some of the Acts added. to 
the Ninth Schedule had been declared to be invalid and that the constituent power 
conferred by Article 368 on the Parliament could be exercised both prospectively 
and retrospectively ‘The Seventeenth Amendment 1s obviously retrospective in 
its effect and it has that effect notwithstanding the decisions of Courts 


It 1s next contended that Article 31-B, on a proper interpretation of its terms, 
does not save the :1mpugned Act It 1s stated that the language employed by the 
Article is not appropriate to cover Acts and Regulations which were void ab inzteo 
and the Article is not retrospective m its operation so as to validate such Acts and 
Regulations Reliance 1s placed in support of the construction, on the words “‘ ever 
to have become void ” and it 1s contended that they signified Acts and Regulations 
which were valid at inception but became void at a subsequent stage on the ground 
that they were inconsistent with or took away or abridged any of the rights under 
Part III of the Constitution It is further argued that the use ofthe words^ 
€ continue in force ? in the concluding part of the Article also supports that view 
We are unable to accept the contention The Article on the face ot it, having regard 
to its language, the object, and the circumstances in which it was introduced and 
the defects 1t sought to rectify, is clearly, 1n our opinion, retrospective 1n its operation 
The words “ ever to have become void ” make it clear beyond doubt that this 1s the 
effect ofthe Article. The same effect 1s conveyed also by the words “ none of the Acts 
and Regulations... . . shall be deemed to be void....” The intention. of the 
Article 1s to revive and validate both Acts and Regulations which fell within the 
purview of clauses (1) and (2) of Article 13 and, in our view, the language of Article 
31-B quite clearly and appropriately gives effect to that intention Sr Venugopal 
for some of the petitioners contends that the Articlein dealing with the Acts added 
to the Ninth Schedule makes a difference between those which v.olate the provisions 
of Part III but not struck down by Courts and Acts struck down by Courts and that 
in the latter case it does not give to such Acts life retrospectively. According 
to learned Counsel, this 1s clear from the phraseology “ continue in force? which 
is suggestive of only a future effect. This contention also, as it: seems to us, 18 
unsound İn our opinion, there is nç such dichotomy in the Article, and the 
Acts and Regulations referred to 1n the first part of the Article are comprehensive 
and there 1s no reason to think that they do not include also those struck down by 
Courts The first part of the Article saves and validates both pre and post- 
Constitution Acts and Regulations and the second part of the Article specifically 
referring to struck down Acts is only by way of abundant caution and to make it 
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plain that if some of the Acts and Regulations specified in the Ninth Schedule 
happened to have been struck down by Courts, they would nevertheless continue 
an force, but such continuance in force is by reason of the validation of those Acts 
and R2gulations made by the first part of the Article The validation of Acts and 
Regulations is not confined in our opinion, to those Acts and Regulations not struck 
down but extends to all Acts and Regulations specified in the Ninth Schedule 
In any event, says Sri Venugopal, inasmuch as the Article validates only the Acts 
and Regulations spec:fied in the Ninth Schedule, 1n the absence of a clause saving 
actions taken and things done, the Rules made under the impugned Act are not 
saved and validated We are not impressed by this argument as well When the 
effect of the Article 1s that the Acts and Regulations specified in the Ninth Schedule 
should be taken to have been always valid; the natural consequence will be chat 
the Rules made thereunder also get automatically validated We cannot say 
that when the Acts were valid from inception, they were nevertheless not so when 
the Rules were made thereunder It 1s true that this construction might possibly 
Head to certain hardships, inconvenience and perhaps even absurdities The Act 
creates offences for its purpose, provides for limitations in certain cases and attaches 
liabilities But we dare say that those, who are charged with the duties of admınıs- 
tering the Act, will take due note of the factual position and the circumstances in 
which the rmpugned Act was validated and not act unreasonably in prosecuting 
for offences supposed to have been comm tted before the Act was validated by the 
constitutional amendment oi msisting upon limitation or pursuing liabilities for 
the period prior to the validation. No doubt, Courts, 1f possible, avoid a construction 
which will lead to such an unenviable position. But it 15 equally clear that when 
Article 31-B clearly retrospective and validates the impugned Act from its inception, 
"we cannot imagine that it was invalid when Rules thereunder were made. 


We pass on to a consideration of the question of legislative competency to make 
the'impugned Act Sri Vedantachari contends that it will fall neither under 
Entry 18 of List II nor under Entry 42 of List III of the Seventh Schedule to the 
Constitution. On the other hand, the learned Advocate-General maintains just 
to the contrary and says that both the Entries read together provide necessary 
power for the State Legislature to enact the impugned Act Before we deal with 
this contention, the main provisions of the Act should be noticed We have already 
:g;ven the outlines ofit As we said, its primary object as to give effect to the direc- 
tive principles contained in Article 39 (2) and (c) of the Constitution and to do away 
-with concentration of agricultural holding, to acquire the surplus agricultural land 
and distribute the same among the landless and other persons among the rural 
population. The concentration of agricultural land cannot be tackled without fixing 
a ceiling and ceiling necessarily leads to acquisition of the excess over the ceiling 
area and distiibution of the same. ‘The Act contains fouiteen chapters Chapter 
I deals with preliminary matters including definitions, Chapter II with fixation 
of ceiling on land holdings. Chapter III with ceiling on future acquisition and 
restriction on certain transfers, Chapter VI with compensat:on for the excess land 
acquired, Chapter VIII with culivating tenant’s ceiling area, Chapter TX with 
exemptions and Chapter XIII with disposal of land acquired ‘The rest of the 
Chapter relates to the constitution of the Land Board, Sugar Factory Board and 
miscellaneous matters Section 3 defines, among others, ceiling area, cultivating 
tenant, family, owner, person and standard acre. The definition of ‘family’ is 
quite artificial and means 1n relation to a person the wife or husband, as the case 
may be of such person and also his or her minor sons, unmarried daughters and 
minor grandsons and unmerried grand-daughters in the male hne, whose father 
and mother are dead But ın regard to persons governed by Hindu Law, family 
will not include ‘minor sons’ munor grandsons between whom and the cther 
members of the familv, a partition by means of a registered instrument has taken 
place or in respect of whose family properties, a preluminary decree for pa1tition 
has been passed before the date of tbe commencement of the Act By ‘ owner’ 
is meant any person holding land in severalty or jointly or 1n common under a 
ryotwari settlement or in any way subject to the payment of revenue direct to the 
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Government, landholder as defined in the Madras Estates Land Act, 1908, or a ryot 
as defined ın that Act or an inamdar not being a landholder as aforesaid means and 
includes full owner or limited owner the lessee of any lease-hold village or his heir: 
assignees, legal representatives or persons deriving rights through him ‘ Person" 
is defined to include any trust, company, family, firm society or association of 
individuals, whether incorporated or not “ Standard acre’ is defined as so much 
area dependent upon the character of the land and the quantum of land revenue 
pertaining thereto ‘Surplus land’ means the land held by a person in excess of 
the ceiling area and declared to be surplus by or under the provisions of the Act. 
The term ‘tenant’ also has been defined. Section 5 fixes the ceiling area for a 
person or a family In the case of a person, the ceiling area, subject to the other 
provisions of the Act, shall be 30 standard acres and ın the case of every family 
consisting of not more than five members, 1t shall be a similar extent. Ifthe family 
consists of more members than five, an additional five standard acres 1s allowed for 
every member of the family in excess of.five For the purpose of the section, alt 
lands held individually by the members of the family or jointly by some or by alk 
of the members of such family shall be deemed to be held by the family In calculat- 
ing the extent held by a member of a family or by an individual person, the share of 
the member of the family or of the individual person 1n the land held by an undivided 
Hindu family a Marumakkattayam tarward, an Alıyasanthana family or a 
Nambudnı Illom shall be taken into account; in calculating the extent of land held 
by a family or by an individual, the share of the family or of the individual person. 
in the land held by a firm, society or association of individuals or by a company 
shall be taken into account Where the stridhana land held by any female member 
of a family together with the other land held by all che members of that family, 1s 
in excess of 30 standard acres, the female member concerned may hold, in addition 
to the extent of land which the family 1s entitled to hold under sub-section (1), 
stridhana land not exceeding 10 standard acres ‘There are further provisions in 
this regard Section 6 provides for basis of calculation of the extent of land held 
by a founder of a trust Section 7 directs that on and from the date of the com- 
mencement of the Act, no person shall, except as otherwise provided in the Act, 
but subject to the provisions of Chapter VIII be entitled to hold in excess of the 
ceiling area Section 8 requires furnishing of returns in the prescribed form and 
contaınıng the particulars on certain specified matters. Section 11 authorises an 
Authorised Officer to decide questions of title in certain cases and under section 12, 
after the disposal of objections, a final statement 1s published specifying therein the 
entire land held by a person, the land to be retained by him within the ceiling are a. 
and the land declared to be surplus land and such other particulars as may be pres- 
cribed The Authcrised Office: shall serve a copy of the statement on the persons 
concerned which shall be conclusive of the facts stated therem Provisions are 
made for amendment of the final statement ın certain cases and for pcwer to rectify 
bona fide mistakes and clerical errors. Section 16 deals with reverter of possession. 
within the limits to the possessory mortgagor in certain cases from the possessory 
mortgagee for purposes of ceiling Seci.on 18 deals with acquisition of surplus. 
land and says that afte: the pubhcation of the final statement under section 12 or 
14, the Government shall pubhsh a notification to the effect that the surplus land. 
is required for a public purpose Sub-section (3) of the section is to the effect 
that on the publication of the notification under sub-section (1), the land specified 
ın the notification together with the trees standing on such land and buildmgs, 
machinery, plant or apparatus constructed, erected o1 fixed on such land and used. 
for agricultural purposes shall, subject to the provisions of the Act, be deemed to 
have been acquired for a public purpose and vested 1n the Government free fiom. 
all encumbrances with effect from the date of such publication and all night, title 
and interest of all persons 1n such land shall, with effect from the said date, be deemed. 
to have been extinguished Sub-secnon (4) enables the Authorised Officer io 
take possession of any land notified 1n sub-section (1) — Sections 19 to 23 contain. 
provisions regarding ceiling on future acquisiuon and restriction or certain. 
transfers as well as penalties for contravention Section 50 is concerned with deter— 
mination of compensation for land acquired by the Government. Sub-section (1) 
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of that secuon says that every person whose right, title or interest in any land is. 
acquired by the Government shall be paid compensation according to the rate 

specified in Schedule III. The rest of the section provides for the procedure to 
be followed ın determining compensation || Section 51 delas with claims of mortgagee 
or charge holder on surplus land and section 52 with claims of limited owner on 
surplus land Sections 53 and 54 deal with claims of maintenance-holder on surplus. 
land and compensation to certain tenants. Section 55 deals with mode of payment 

of compensation. Under the Chapter relating to the cultivating tenant’s ceiling 
area, the principle of ceiling is applied to cultivating tenants as defined in the Act. 
Section 61 provides that every cultivating tenant who holds on the notified date 
land 1n excess of the cultivating tenant’s ceiling area should within ninety days from 
the said date of notification furnish a return contaınıng the requned particulars;. 
and the ceiling area for a cultivating tenant held partly as cultivating tenant and 

partly as owner or wholly as cultivating tenant The excess of the ceiling area 1s 

taken by the Authorised Office: who 1s required to distribute possession of such land 

to the landless persons or to persons holding land below the cultivating tenant’s 
ceiling area. Compensation 1s also provided by section 66 to tenants in certam. 
cases Under section 94, the Government is empowered to make Rules after taking 
into consideration the objects specified in the Preamble to the Act providing for 
the manner ın which the lands acquired by the Government under the Act should. 
be disposed of "The Rules so made are required to be placed before the Legislature 
forits approval. Sub-section (2) of section 94 contains ‘certain principles for” 
preference 1n certain cases 1n the matter of distribution of the land acquired by the 
Government Section 110 contains the power for the Government to make Rules and 
Regulations specifically 1n the specified manner Schedule III to the Act provides. 
for payment of compensation for land acquired by the Government under the Act 
and the form of compensation will be multiples of the net annual income on slab 
basis. Rules made by the Government for disposal of lands contain certain guiding, 
principles in the matter. 


The argument of Sri Vedantacharı 1s that the Act 1s not a legislation on land or 
rights in or over land He says that Entry 18 in Last II is of a limited scope and. 
the essence of ıt 1s conservation of property Learned Counsel argues that under 
the Entry you can limit and not destroy rights. According to him, ceiling neces- 
sarily 1mplies distribution invovling destruction of rights His contention is that 
you can legislate over one or more components ofrights but not dispose of the entirety 
of the rights under the guise of land ceiling The substance of the power under 
Entry 18, says Sr1 Vedantachar1, 1s related to the relationship of landlord and tenant 
and the adjustment thereof. He concedes that there may be ceiling but he would 
Say that it should be short of deprivation and should be only in the course of adjust 
ments of rights and liabilities as between landlord and tenant He adds that 
though “ land” by itself is very comprehensive and very wide by itself, the words 
“that is to say ” limit the scope of land to what is enumerated following the words 
“that is to say”’. “ Rights 1n or over land,” according to learned Counsel, should 
be understood as relatable to those that go with the relat.onship of landlord and! 
tenant and land tenures 


In deciding whether an Act is within the ambit of a legislative Entry, we have 
first to see what the pith and substance cf that Act are and bear in mind the broad’ 
principle of construction of heads of power in an orgamc law The pith and 
substance of the impugned Act are to take a further step ın the agrarian reform and. 
solve the problem of concentration of agricultural lands The Act, therefore, pro- 
vides for ceiling of agricultural holdings and necessarily, therefore, for acquisition 
of surplus over the ceiling area and for distribution of such surplus to tenants or 
landless among the agricultural population ‘That clearly falls within the ambit 
of land, rights m or over land 1n Entry 18 The Entry should be read as liberally 
and as widely as possible and should be taken to include all incidental and ancillary 
matters Ifthe Entry merely used the expression “ land,’ it is obvious that it would 
be impossible to contend that the impugned Act 1s not within its-ambit But it 
is contended that the wide amplitude of the word “ land ? 1s narrowed down by the 
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words following ‘land’ and principally by the words “that 1s to say ”, the effect 
of which, according to learned Counsel, 1s to restrict the scope We are unable 
to take this view. İt is true that Bhagwati, J , as he then was, in Tan Bug Taim v 
‘Collector of Bombay!, construing the words “ that 1s to say " was 1rclined to think 
that those words were lımıtatıve and not merely illustrative ,With respect, we 
do not share that view The learned Judge himself referred to the following passage 
in Stroud’s Judicial Dict.onary , 

* * That is to say ? is the commencement of an ancillary clause which explains the meaning of 

the principal clause İt has the following properties (1) 1t must not be contrary to the principal 
«clause , (2) 1t must neither increase nor diminish it , (3) but where the principal clause is general 
ın terms it may restrict it ” 
Taking the last item the learned Judge considered that 1t would not be possible to 
read, Item 21 in List II of Schedule VII to the Government of India Act which 
coriesponds to Entry 18 in List II of the Constitution as comprising or comprehend- 
ing anything beyond what has been described 1n particular items following the word 
“€ that 1s to say " We should not forget that we are concerned with the construction 
of a head of legislative power and in such a case unless we are compelled by the 
language, we ought to put upon the head the widest posible construction On a 
comparative reading of the relative Entries. in the three Lists, we do rot see why 
the expression “land” in Entry 18, List II should not be given .ts full amphtude 
and we do not think that the words * that 1s to say ” justify a different construction. 
In our opinion, those words are merely illustrative and not restrictive or limitative. 
In any case, ‘* rights in or over land ” are comprehensive €nough to include a 
legislation which fixes a ceiling on agricultural holding and provides for acquisition 
of the surplus and distribution of the same to the landless 


In Atma Ram v. State of Punjab?, the Supreme Court held thatthe Punjab Sccu- 
rity of Land Tenure Act, 1953 was competent under Entry 18 1n Last II of Sche- 
dule VII to the Constitution Among other provisions, this Act provided fo: ceil- 
ing of land holding, a permissible area in relation to landicrd and tenent being and 
restricted to thirty standard acres, and thereby released a large are a for resettle- 
ment of tenants ejected or to be ejected under the provisions of the Act. The Court 
upheld the validity of the Act unde: Entry 18 with these observations at page 522 

** It will be noticed that the Entry (Entry 18) read along with Article 246 (3) of the Constitution 

has vested exclusive power in the State to make laws with respect to ‘ rights in or over land, land 
tenures including the relation of landlord and tenant ' the provisions of the Act set out 
above, deal with the landlord’s rights in land 1n relation to his tenant, so as to modify the landlord’s 
rights 1n land and correspondingly, to expand the tenant's rights therein Each of the 
expressions ‘ right 1n or over land” and ‘ land tenures is comprehensive enough to take in measures 
of reforms of land tenure, limiting the extent of land in cultivating possession of the land-owner, and 
thus, releasing larger areas of land to be made available for cultivating by tenants "' 
Similarly, ın Sr, Ram Ram Narain v State of Bombay?, the Supreme Court dealt with 
the validity of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 
1956 This Act also fixed a ceiling of agricultural holding, and provided for acqui- 
sition of land 1n excess of 1t and distribution of the same with a view to give effect 
to the directive principle contained in Articles 38 and 39 of the Constitution and the 
policy of establishing a socialistic pattern of society within the meaning of those 
Articles On a construction of Entry 18 with reference to the principles of consti uc- 
tion, the Supreme Court said 

“ Having regard to the principle of construction enunciated above it is clear that the impugned 
Act 1s covered by Entry 18 in List II of the Seventh Schedule to the Constitution and 1s a legislation 


with reference to “land” and this plea of legislative incompetence of the State Legislature to enact the 
Impugned Act therefore fails "' 


In X Kunhkoman v State of Kerala, in which one of the questions was as to the legis- 


lative competency to enact the Kerala Agrarian Relations Act, 1961 the Supreme 
Court was of opinion 
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‘* But if one looks at the purpose and object of the Actit will be clear that the main provisions of 
the Act are clearly within the legislative competence of the State Legislature under Item 18 of List II 
and Item 42 of List III ” 


The main purpose of the Kerala Act was to do away with intermediaries, fix a ceil- 
ing and give the excess land to the landless and those who hold lands much below the 
ceiling The method employed to carry out the object was first to acquire land and. 
thereafter assign 1t to the cultivating tenant and landless and those with small extents 
of land, The Assam High Court in Anil Kumar v Deputy Commissioner and Collector!, 
held that the Assam Fixation of Ceiling on Land Holdings Act, 1957 was competent 
foi the State Legislature to enact under Entry 18 of List IJ and Entry 42 of List ITI 


Sri Vedantachari tried to distinguish those decisions and contended that in 
every one of those cases, while the landlord’s right was curtailed, there was corres- 
ponding expansion of the tenants’ right Wedo' not think that the Madras Act which 
1s impugned 1s substantially different from the Act dealt with 1n those decisions from 
the standpoint of the main purpose and the scheme and method of achieving that 
purpose, namely, destroying concentration of agricultural holding, acquisition and 
distribution of the excess over the ceiling area. In any case, we are unable to accept 
the view that the legislation to be valid under Entry 18 should do no more than 
effect an adjustment of rights and liabilities as between landlord and tenant, 
curtailing the rights of the landlord and correspondingly increasing the nghts of 
the tenant. 


Sri Vedantachari also argues that the acquisition of the surplus land will nct 
fall under Entry 42 of List III particularly in view of the artificial definition of 
‘family ” which applies both for the purpose of computation of the extent of the 
agricultural holding for fixation of ceiling area and also for determination of compen- 
sation for the excess land acquired and payment thereof “The provisions relating 
to acquisition clearly lay down that the excess land acquired will vest in the State 
on acquisition and we can find no justification for the contention that the Act pro- 
vides for transfer of land or title from one person to another for purposes of determi- 
nation and payment of compensation The Act does make provision for enunciat- 
ing the principles for determination and payment of compensation and this Court 
cannot go into the question of adequacy or quantum of compensation. Further, 
by reason of Article 31-B, the Actis notopen to attack on ground of violation of 
Article 31 We hold, therefore, that the impugned Act 1s within the legislative com- 
petency of the State Legislature under Entry 18 of List II and Entry 42 of List III 
in the Seventh Schedule to the Constitution. \ 


Sri Vedantachri contends that the impugned Act 1n so far as 1t relates to acqui- 
sition and payment of colopensation isa colourable exercise of power under Entry 
42 of List III He says that by an artificial definition of a ‘family’ and by a 
fiction, we cannot regard properties under different titles as properties of one person 
or family, arrive at a surplus and then say that the surplusis acquired This argu- 
ment differs only in form from the attack on the Act on the ground that ıt lacks 
legislative competency and offends fundamental rights We have already repelled 
that attack and upheld the validity of the Act. In our view, the effect, of the provi- 
sions of the Act ın relation to the definition of a ‘ family ? and the ascertainment 
of surplus over the ceiling area 1s merely for the purpose of applying ceiling and ascer 
tamıng the surplus The provisions of the Act nowhere, as already mentioned, 
provide for power to compel transfer from one person to another. Nor are titles 
mixed up for the purpose of payment of compensation. The argument is really 
not open ın view of the Seventeenth Amendment to the Constitution relating to 
the power of acquisition and of the terms of Article 31-B. 


There remains the question of construction of the impugned Act We think 
that this question will have to be decided more conveniently while disposing of each 
petition in the light of its facts. The petitionerin WP No 1543 of 1964 has stated 
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in his affidavit that the Authorised Officer has no power to decide the validity of 
the transfers As already noticed by us, section 11 provides for it and the Authori- 
sed Officer hes power to decide questions of title 1n certain cases If the petitioner 
is aggrieved, the Act provides remedy against the orders of the Authorised Officer. 
The facts in W P. Nos 416 and 1473 of 1965 are of the same pattern and do not 
require detailed notice. They raise more or less the same questions as WP No. 
1543 of 1964. 
The petitions are all dismissed with costs, Ciounsels? fee Rs. 100 in each. 


The Writ Petitions Nos. 416 of 1965 and 1473 of 1965 coming on this day before 
this Court for being mentioned, the Court made the following Order. 


: The Judgment of the Court was delivered by 


Veeraswami, F7.—Though we dismissed W P. Nos. 1473 of 1965, 1543 of 1964 
and 416 of 1965, since then we have made certain observations in VV P Nos 1474 
of 1965 and 242 of 1965 1n relation to sections 22 and 9 (2) (5) of the Act and in 
the circumstances the respondents may, we expect, take those observations into 
account in dealing with the relative matters further. 


V K. ——— Petitions dismissed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 


PRESENT .—Mr. ANANTANARAYANAN, Officiating Chief Justice AND Mr. JusTIcE 
P. RAMAKRISHNAN. 


“The State Wakf Board, Madras represented by ıts Secretary . Appellant*® 
0. 
Abdul Azeez Sahıb and others .. Respondents. 


Wakfs Act (XXIX of 1954), sechons 57 (1) and (8).—'* Sust relating to title to Wakf property ”-—Scobe 
and content of—Counsel appearing in a suit relating to wakf property happening also to be Ghairman of State Wakf 
Board—Knowledge of the Gounsel of the suit if knowledge of the Wakf Board—lIf fixes latter with notwe for the 
purpose of sectton 57 (3). 


The plaintiff filed two suits for recovery of certain properties which were resisted by the defendant 
on the ground that the properties belonged to a Wakf of which he was the representative These 
suits were decreed 1n favour of the plaintiff Thereafter a suit (OS No 432 of 1956) was instituted 
on behalf of the Wakf for a declaration that the decrees in the previous suits were fraudulent and 
collusive ‘This suit was dismissed and the dismissal was confirmed in second appeal by the 
High Court on 2nd April; 1964 In the second appeal before the High Court the Counsel who appeared 
on behalf of the Wakf happened also to be the Chairman of the State Wakf Board On 6th June, 1964 
the Secretary of the State Wakf Board received a letter from one G pomting out that the Wakf Board 
ought to have been made a party to O S No 432 and that the interests of the endowment have suffered 
because the statute was not complied with in this regard On this letter, on 6th July, 1964, namely, 
-within the period of one month specified in section 57 (3) of the Muslim Wakfs Act, the State Wakf 
Board filed an application for declaring the decree in O S No 432 as void within the scope of section 
57(8) Onthe question whether the suit (O S No 432) wasa “ suit relating to title to wakf property ” 
and if so whether the application filed by the Wakf Board was within time e 


Held, the suit (O S No 432) was a suit “ relating to title to wakf property ” within the meaning 
of section 57 (1) of the Muslim Wakfs Act, that the application filed under section 57 (3) was within 
time and that therefore the decree in Suit No 432 must be declared as void under section 57 (3) 


The argument that the knowledge of the Counsel for the wakf 1n the second appeal disposed on 
2nd April, 1964, was knowledge of the Chairman of the State Wakf Board,that the Board cannot claim 
that ıt had knowledge of Suit No 432 only on 6th June,1964, when it received the letter from G and 
that therefore the application under section 57 (3) filed beyond one month from 2nd April,1964, must 
‘be held to be time barred, 1s untenable 


It cannot be maintained as a principle of law that any kind of knowledge or information, furnished 
to some officer of a corporate entity 1n any context whatever, can be fixed with the character of the 
knowledge or notice of the concerned corporate entity. 


Even if the Chairman of the State Wakf Board obtains knowledge of a pending proceeding, ın 
some informal manner, or 1n a context that has no relation to the functions of the State Wakf Board 
1t cannot be seen how 1t could be presumed that such knowledge is the official knowledge of the Chair- 
man and by a further process of reasoning that 1t 15 the knowledge of the Wakf Board itself 


* L.P A. No 111 of 1965. 30th March, 1966. 
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Appeal under Clause 15 of the Letters patent against the order of the Honour- 
able Justice Kailasam dated 7th October, 1964, and made in C.M P. No 6252 of 
1964 presented to the High Court to declare the decree dated 22nd April, 1958, in 
O.S No 432 of 1956 on the file of the Court of the First Additional District Munsif 
of Tiruchirappalli as confirmed by the decree of the District Court (Additional 
Judge) Tiruchirappalli dated 7th September, 1960, 1n AS No. 437 of 1958 and the 
o ə Decree of the High Court dated 2nd April, 1965 in S A. No. 965 of 
1961 as void. 


M M. Ismail and M. A. Sathar Sayeed, for Appellant. 
.N. Arunachalam and S M. Amzad .Namar, for Respondent. 
The Judgment of the Court was delivered by 


Anantanarayanan, OC 7 —This Letters Patent Appeal has been instituted 
by the Wakf Board of Madras State, represented by 1ts Secretary, from the Judgment 
of Kailasam, J. n C MP No 6252 ofi19641n SA No 965 of 1961. We may 
very briefly state, before setting out the essential facts necessary for an analysis of 
the ground of controversy in this appeal, that the application was under the 
Muslim Wakf Act, for declaring a particular decree (decree in O.S. No 432 of 
1956 on the file of the Third Additional District Munsif, Tiruchirappalli confirmed 
by the Judgment in AS No. 437 of 1958, District Court, Tiruchirappalli and 
S A. No. 965 of 1961 of this Court) as void within the scope of section 57, sub-clause 
(3) ofthe Act (XIX. of 1954). The Learned Judge (Kailasam, J) dismissed 
the petition as barred by limitation and the appeal is from this order. 


Before proceeding to the facts, ıt may be necessary to notice the precise terms 
of sections 57 (1) and 57 (3) of the Wakf Act (XXIX of 1954). Section 57 (1) 
states : 


“ In every suit or proceeding relating to title to Wakf property . . . the Court shall 
issue notice to the Board at the cost of the party instituting such suit or proceeding ” 


Under section 57 (3): 


**In the absence of a notice under sub-section (1) any decree or order passed in the suit or proceed- 
ing shall be declared void, if the Board, within one month of its coming to know of such suit or 
proceeding, applies to the Court in this behalf ” 


The following events and dates, furnishing the background of the litigation, 
are essential for a proper understanding of the ground of controversy "The dispute , 
related to a Wakf known as Rustom Shaheed Durga Wakf in Sirudayur Village, 
Tiruchirappalli District. Admittedly, the Wakf was included in the lst of the Wakfs 
published by the Wakf Board 1n the Fort Samt George Gazette, dated 1oth February, 
1958. A certain Kandaswami Iyer filed OS No. 616 of 1949 and OS. No 12 
of 1950 1n the District Munsif’s Court, Tiruchirappallı for recovery of possession of 
two properties, S Nos 1931/3 and 132, of Sirudayur Village, and these actions were 
resisted by the Durga on the ground that these were properties of the Durga 1n which 
the plaintiff had no rights whatever It is admitted that the suits were dismissed 
by the trial Court (the learned District Munsif) on 15th October, 1951. First 
appeals were filed by the plaintiff concerned, in the Court of the Subordinate Judge, 
Tiruchirappalli, and they were numbered as AS No 49 and so of 1952 and dealt 
with on the merits. It is not in dispute that the appeals were allowed on end 
September, 1952, thereby declaring the title of the plaintiff and his right to posses- 
sion. S A. Nos 2053 and 2054 of 1952 were again decided 1n favour of that plaintiff 
and were dismissed by Krıshnasvvamı Nayudu, J , on 25th January, 1956 In this 
context itself, we may note that the Muslim Wakfs Act (XXIX of 1954) 
received the assent of the President on 21st May, 1954 ‘There was a period of an 
interregnum, when no Wakf Board under the Act was constitured in Madras State ; 
but ultimately such a Board was constituted on Ist February, 1958 


There was a subsequent suit, OS No 432 of 1956, instituted on behalf of the 
Durga, for a declaration that the decrees 1n the two previous suits, 1n the First Appel- 
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late Court and in Second Appeals in this Court, which allowed and established the 
claim cf the plaintiff (Kandasamı Iyer) to the suit properties, and his right to posses- 
sion, were really fraudulent and collusive decrees, obtained by collusion between 
the plaintiff and the then representative of the Durga ‘This was dismissed by the 
District Muns.f of Tiruchirappalli on 22nd April, 1958, and the first appeal from this 
decree of dismissal (AS No 437 of 1958) was dismissed by the District, Judge on 
7th September, 1960 On 2nd April, 1964, the Second Appeal from this decree 
(S A No 965 of 1961) was disposed of by Kailasam, J., and the Second Appeal was 
dismissed The application out of which the Letters Patent Appeal arises, seems 
to have been instituted in July, 1964. 


On 6th June, 1964, the Secretary of the State Wakf Board, received a letter 
from one L N Ghulam Mohamed, whose precise status and interest need not con- 
cern us now, pointing out the above fact, and equally stressing that the Wakf Board 
ought to have been made a party at least to the subsequent litigation which came 
into existence after the Board was constituted, and that the interests of the erdow- 
ment have suffered because the statute wasnot complied with 1n this regard On this 
letter, on 6th July, 1964, namely within the period of one month spec.fied as the 
period of hmitation in section 57 (3) that we have extracted, and set forth earlier, 
the Wakf Board instituted CM P. No 6252 of 1964 under section 57 (3) cf Act 
XXIX of 1964 The legal representative of the original plaintiff strenuously con- 
tended before the learned Judge (Kailasam, J ), that, on two main grounds, th s 
Civil Miscellaneous Petition should fail The first wes that whatever might be said 
about the character of the two original suits, namely, OS. Nos 616 of 1949 and 
OS No 12 of 1950 the subsequent sunt (OS No 432 of 1956) could rot be regard 
as “ a suit or proceeding relating to title to property ” within the meaning of these 
words 1n section 57 (1) On the contrary, the suit or proceeding related to the nature 
of the decrees in the two earlier suits, as fraudulent and collusive, and sought to 
establish that character The title to the properties was not directly 1n issue m the 
subsequent suit (O S. No. 432 of 1956) and the suit on the relevant picceedings did 
not thereby violate section 57 (1) because no notice was issued to the Wakf Board. 


The second ground was that, in any event, the application was beired by limi- 
tation. Shri P Sherfuddin, Learned Coursel who appeared on b-half of the 
representatives of the Durga who filed OS No. 432 of 1956, in this Ccurt in Second 
Appeal (S A. No 965 of 1961), must necessar.ly have been aware of the nature of 
the proceedings and ofthe properties concerned He wasthus aware that the pro- 
ceedings related to certain decrees, which declared the t.tle to propertics against the 
Durga (and thereby 2gainst the Wakf Board ) Thus, the Board must be considered. 
to have had knowledge of the suit or proceedings when Sri Sherfaddın appeared in 
SA No 965 of 1961, since admittedly Sri Sherfuddin was elected Chairman of the 
Madras State Wakf Board, on 11th May, 1963, and has functioned as such officer 
ever since Of the two arguments, Kailasam, J , dismissed the argument based 
upon the non-applicability of the terms of section 57 (1) to the subsequent suit 
But he did accept the argument that the State Wakf Board must be held to have had 
knowledge of the proceedings even in April, 1964, when the second appeal was 
disposed of by the learned Judge, and when Shri Sherfuddin appeared as Counsel 
for one of the parties, since the knowledge of Shui Sherfuddin was the knowledge of 
the Chairman of the State Wakf Board, the Beard had the necessary knowledge long 
before 1ts application in this petition the Board cannot claim that it had knowledge 
only on receipt of the letter from Shri Chulam Mohammad dated 6th June, 1964. 
This argument was accepted by the learned Judge, with the result that the proceed- 
ing was dismissed on the ground of limitation. 


Sri Arunachalam for the present respondents (legal representatives of the 
original plaintiff) sought to support the judgment of the learned Judge, even on the 
ground on which the learned Judge held against his clients, that 1s, the grourd relat- 
ing to the application of section 57 (1) of the Act to the subsequent suit We shall 
immediately dispose of this matter, before proceeding to the grourd or. which the 
learned Judge dismissed the application of the Wakf Board before him. 
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We have no doubt whatever that the learned Judge, (Kailasam, J ), was correct 
in his view that even the second suit has to be interpreted as within the scope of the 
words employed ın section 57 (1) namely, “In every suit or proceeding relating to- 
title to Wakf property”. There 1s ample judicial authority for the view that such 
words as ‘relating to" or “ın relation to”? are words of comprehensiveness which 
might both have a direct significance as well as an indirect significance, depending 
on the context They are not words of restrictive content and ought not to be so 
construed The matter has come up for judicial determination. in more than one 
instance The case m Compagme Financiee Due Pacifique v Peruvian Guano Co 1, is of 
great interest, on this particular aspect and the judgment of Brett, L J , expounds the 
interpretation of Order 31, rule 12 of the Rules of the Supreme Court, 1875, in the 
context of the phrase “material to any matter in question in the actıcn” 
Brett, L J , observed that this could both be direct as well as indirect in cor.sequcnces- 
and according to the learned Judge the test was this (2t page 63) 


ae a document can properly be said to contain information which may enable 
the party requiring the affidavit either to advance his own case or to damage the case of his adversory 
if itas a document which may fairly lead him to a train of inquiry, which may have either of these 
consequences ” 

In other words applying the test of that decision to the present situation of fact, 
if allowance of the clam in OS No 432 of 1956, the second suit, would necessarily 
have consequences, upon the declaration of title to the property clarmed as VVakf” 
property ın the earlier suit, ıt is also a. suit or proceeding “relating to Wakf pro- 
pertv”” Thc fact that two steps have to be taken to arrive at this inference, instead of 
one direct step, cannot make any essential difference 


In .Nztal Charan v Suresh Chandra?, a Bench of that Court had occasion to consider 
a very similar rule relating to section 5 (4) and item 7 of the First Schedule of the 
West Bengal Civil Court's Act XXIof 1953, and it 15 noteworthy that the very phrase 
interpreted was the phrase “relating to”. The learned Judges cited the dicta of 
Sulaiman, C J , in Shyamalal v Shyamlal®, to the effect that matters may not, str.ctly 
speaking be the subject-matter of the suit itself as brought, and yet they may relate 
to the sui The learned Judges also c.ted and followed the dicta of Brett, LJ, 
in the casc that we have referred-to Our attention has not been drawn to any deci- 
sion, embodying or expressing a contrary view, of a more restricted interpretaticn 
of such words as “relation to” The authorities and the lexicons to which 
our attention has been drawn, are uniformly 1n favour of the more comprehensive 
interpretation We think it 1s sufficient, in this context, to refer to 76 Corpus 
Juris Secudum 621 on the word “relate”, commentary on the word : 


“€ It 1s a very broad word, and it presupposes another subject-matter. ” 


In the light of these authorities we agree with the learned judge in his view 
that the second suit and decree do come within the ambit of section 57 (1) of Act 
XXIX of 1954 That being the case, if the applicat.on is in time, the State Wakf^ 
Board (Appellant) has every right to advance such an application, and the Court 
will have jurisdiction, to hear and determine the application The question whether 
the application on the present facts, 1s time barred or not, 1s of course, another 
matter But we might make it clear 1n the present context itself, that the fact that 
the second suit, 11pened into a decree which was confirmed sn first and second appeals 
appears to us to make no essential diffcrence. 


The consequences of our declaring the decree as void, 1n terms of section 57 (1) 
may be extremely inconvenient; 1t may even involve further complications, ard 
disturb a state cf rights that has not been challenged since the year 1952 But this 
consequence of the situation of law cannot be shirked So long as the law 1s clear, 
it 1s our duty to give effect to the intent and purpcrt of the secticn of the law 
it stands, irrespective of the impact or consequence of this finding on the rights 
of parties 
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After very careful consideration, we are convinced that the view of the leerned 
.Judge cannot be supported, that the knowledge of Shri Sherfuddin Counsel for the 
representatives, of the Durga in SA. No 965 of 1961 disposed of on 2nd April, 
1964, is knowledge of the Chairman of the State Wakf Board, and as a farther 
step, that such knowledge on his part will fix the Wakf Board itself with the know- 
ledge of these relevant proceedings For a variety of reasons which appear to us 
to merit acceptance at our hands, we are unable to agree with the learned Judge in 
thinking that this issue can at all be approached from the prospective of ‘ piercing 
the veil? of corporate personality. The learned Judge has quoted two extracts in 
support of his view. One of them 1s fiom Dillon on Municipal Corporations, 
“Vol. II page 1296, and another from Clerk on Modern Corporation Law, Vol I at 
.page 25 At the highest, these passages may justify the interpretation that, wherc 
a corporation has certain duties or obligations, the fact that its servants had the 
requisite knowledge, might lead to the just inference that the corporation had the 
knowledge and should undertake the obligation It is generally where the corpo- 
"rate personality 1s put forward as a means or pretext to perpetuate fraud, or io 
evade a plain responsibility, that Courts have pie:ced the veil of that personality 
junusdic entity Observations to this effect are to be found in the judgment of 
of Mekenna, J , in J 7 Me Caskill Co v. United States, and they have been cited 
“by the learned Judge 


But the present is a widely different matter Shri Sherfuddin, learned Counsel 
for the representatives of the Durga, might or might not have realised that the 
context of situation was such that the Wakf Board ought to have notice under section 
-57 (1) of Act XXIX of 1954 Even if he had this consciousness or knowledge he 
might have well hesitated to take action. as Chairman of the State Wakf Board. 
His knowledge might have been imported to him hy his clients (representatives of 
the Durga) and he might have felt naturally hesitant in taking advantage of infor- 
“mation thus conveyed to learned Counsel in order to fulfil some statutory duty 
relating to a totally distinct capamtv Asa principle of law, we do not think that 
it can be maintained that any kind of knowledge or information, furnished to some 
- officer of a corporate entity in any context whatever, can be fixed with the character 
eof the knowledge or notice of the concerned corporate entity. On the contrary, 
there are authorities, definitely against such a view 


We think it is sufficient, in. this context, to cite the very clear dicta appearing 
in Halsbury’s Laws of England (Simonds edition) Vol 6, p 435 under sub-section 
“notice to officers? The learned author states 


“ In order that notice to a company may be effectual it should either be given to the company 
"through its proper officers or received by the company 1n the course of its business Notice to a director 
or other officer of the company ın that character is sufficient, but not a notice received by a director 
-ın the course of a transaction in which he is not concerned as such director or officer 
or if it relates to a matter which he is not bound to and does not disclose 


The analogy drawn from texts, in which Courts have pierced the, veil of 
corporate personality, in order to prevent fraud, or to prevent the corporation from 
evading its plain statutory obligations to citizen, 15. quite misleading, and cannot, 
in our view, be pressed into the present context at all. 


Apart from the authority that we have cited, we are further strengthened in 
this by the observations of Mukharj, J., in Commissioner of Wakf v Ayesa Bibi? 
The facts of that case were no doubt quite different and the main point involved 
was also a different one. In that case there was a compromise decree between the 

parties after the Commissioner of Wakfs, who was party before the Court, had been 

- “Struck off the record by these parties, and the compromise was arrived at after the 
-exclusion of the Commissioner from the array of parties But one observation of 

— — 
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the learned Judge appears to usto be significant in the present context ‘That 1s 
the observation at page 72, para. 18, to this effect. 

** Suppose ın a case the Commussioner had independently and privately come to know of a suit 
ün respect of a Wakf property within the meaning of section 70 (1) of the Act, can it be said that his 
undependent private knowledge will exonerate the Court from its obligation to give notice to the 
‘;Commussioner ? I do not think so” 


In our view, therefore, the knowledge of Sri Sherfuddin learned Counsel for 
the representatives of the Durga in the second appeal, was not the knowledge of 
the Chairman of the State Wakf Board and cannot be held to constitute such know- 
ledge That is the case, even 1f Shri Sherfuddin was the Chairman of the State 
"Wakf Board at the relevant period. Further, there 1s the complication that there 
“may have been a conflict of duty, if Shri Sherfuddin had acted on the knowledge 
obtained by him as Counsel 1n his capacity, as Chairman of the State Wakf Board 
Even if the Chairman of the State Wakf Board, obtains knowledge of a pending 
proceeding, ın some informal manner, or in a context that has no relation to the 
functions of the State Wakf Board, we are unable to see how 1t could be presumed 
that such knowledge is the official knowledge of the Chairman, and by a further 
"procees of reasoning that it 1s the knowledge of the Wakf Board itself. Accordingly, 
"we hold that the application was within time, and it follows on our finding that the 
appeal, will have to be allowed, and that the application must also stand allowed. 


The consequence of this will be that the decree ın the second suit has to be 
declared void, within the meaning of the express language of section 57 (3) of Act 
"XXIX of 1954 Some arguments have been submitted before us on the further 
and inevitable consequences of such a declaration or finding We are expressing 
no opin.on whatever on that aspect, and it does not appear to us to be relevant 
to the present appeal. Whether ıt immediately follows that the suit 1tself 1s reopened 
with the consequence that there must be notice of the Court to the State Wakf 
Board, which must be brought on record and heard in the suit, or whether the conse- 
‘quences ın strict law are different, will be matters for the concerned Court to decide, 
"when it 1s approached in this regard The appeal is allowed No order as to costs 
throughout i 


V.K. ———— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR M. ANANTANARAYANAN, Chief Justice. 


‘The South India Insurance Co, Ltd , (Head Office) Bombay .. Pefzizoner” 
0. 
‘Lakshmi and another .. Respondents 


Madras Motor Accidents Glams Tribunal Rules (1961), rules 7 and 18—Proceedings before Clams Tribunal 
—Applicability of Civil Procedure Gode—Inherent power to permtt such procedures as are rendered umperative by prinet- 
ples of natural justwe—If can permit filing of an additional written statement—Questions of law not raised in the 
fleading—1f can be urged 

Though under the Madras Motor Accidents Claims Tribunal Rules certam provisions of the Code 
sof Civil Procedure alone are made applicable to proceedings before the Claims Tribunal, nevertheless 
the Tribunal is not divested of an inherent power to permit such other procedures as are rendered 1m- 
perative by the principles of natural justice The principle of section 151, Civil Procedure Code has 
anintrmsic application to all judicial and or quasi-judicial tribunals, though the section itself may 
not apply 

Thus though the Madras Motor Accidents Claims Tribunal Rules provide only for the filing of a 


written statement and not for an additional written statement, the Claums Tribunal will have inherent 
powers to permit the filing of even an additional written statement 


Further a pure question of law, related to a pleading already on record, could be taken in defence 
even without an additional written statement 1n that behalf 

Petitions under Article 227 of the Constitution of India, praying the High Court 

to revise the orders of the Court of the Motor Accidents Claims Tribunal (District 





*C.R P. No. 1708 of 1965. 18th August, 1966. 
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Judge) Tiruchirappalh, dated 18th July, 1965, and made in LÀ Nos.'185 and 184 
and 183 of 1965 ın M.A.C T O.P Nos. 33 of 1964 and 15 of 1965 respectively. 


M. P. Subramaman, for Petitioncr. 
S. Fayaraman for P. Raghamah, for Respondent. 


The Court made the following 

ORDER —It 1s true that with regard to the Madras Motor Accidents Claims 
Tribunal Rules (1961) certain provisions of the Code of Civil Procedure alone have 
been made applicable to proceedings before the Claim Tribunal, as provided for 
in Rule 18 Presumably, other provisions of the Code of Civil Procedure may not 
apply by implication It is further true that under Rule 7 of Rules, there 1s provision 
only for the filing of a written statement, and there 1s no reference to the filing of 
an additional written statement subsequently, for which there is express provision 
under Order 8, rule 9, Civil Procedure Code Nevertheless, I do not think 
that the Court or Tribunal is divested of an inherent power to permit such proce- 
dures as are rendered imperative by the principles of natural ustice, even though 
there may be no explicit reference to such a procedure in the Rules. The principle 
of section 151, Civil Procedure Code, has an intrinsic application to all judicial or 
quasi-judicial tribunals, though the section itself may not apply. That is for the 
reason that the principles of natural justice themselves have never been codified in. 
the system of jurisprudence that prevails ın this Country, while all Courts and quasi 
judicial tribunals have been uniformly held bound to respect these principles 


An authority helpful upon this point of view 1s Messrs Grez Beckert Sabool Lid. v. 
Fupitor General Insurance Co , Ltd 1, which was also a proceeding for a claim for com- 
pensation for an accident under the Motor Vehicles Act "The learned Judge held 
that, in the absence of a positive authority like the Code of Civil Procedure, the 
Tribunal should have reasoned by analogy, as nearly as possible to such provisions 


In the present matter ıt 1s really not necessary to go so far While there is no 
provision or rule, as such for the insurance company (respondent) to file an additional 
written statement, the insurance company 1s always at hberty to put forward 
a ground of law 1n defence That 1s permitted, because there can be no bar or prohi- 
bition to a legal defence, precisely as 1t cannot be argued that a clerical error 1n the 
pleadings cannot be corrected by a party even in the absence of an explicit provi- 
sion ; obviously, to deny such relief would be opposed to the principles of natural! 
justice In the present case,in two ofthe claims, the proprietor of the concerned 
vehicles has taken the plea that, prior to the date of the accident, the vehicle was 
transferred to another person, so that there was no subsıstıng legal liability on his 
part It is not disputed before me that in accordance with the proposition of law 
enunciated by the Division Bench in M Boopathy v M S Viayalakshm?, the trans- 
fer of the ownership of the vehicle will have the legal consequence of terminating 
the contract of insurance, so that the company 1s no longer hable under that policy. 
In the present case, therefore, 1t 1s always open to the company to urge that 1f such 
transfer be true, the company has no legal liability in respect of the claims for 
damages arising out of the accident Strictly speaking, no additional written state- 
ment to this effect 1s necessary, since 1t 1s a pure question of law related to a pleading, 
which 1s already on the record 


The Revision Petitions are accordingly dismissed, mn the light of these observa- 
tions The parties will bear their own costs. 


V.K Petittons dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT —Mnm Justice P. S. KAILASAM 


Gangadhar N21asingdas Agarwal and others .. Petetzoners* 
0, 


The Union of India, represented by the Secretary to Government 
of India, Ministiy of Finance, New Delhi, and others . Respondents 


Foreign Exchange Regulation Act (VII of 1947), sections 12 (1) and 12 (2)— Declaration under section 12 (ij 
~—Requirements—Sectton 12 (2) when attracted 


Interpretatwn of Statutes— Resort to rules framed under a statute to interpret a section of the statute —Permissi- 
buitty 


Foreign Exchange Regulation Act (VII of 1947), section 12 (1)—Notiftcation, dated th A 
assued by the Central Government under—Validity f ? ain August, 1947, 


Words and Phrases—'* Any”. 
Forergn Exchange Regulatwn Rules (1952), 1ule 3—Validity 
General Glauses Act (X of 1897), section 6 (e)—Scope and effect. 


The argument that section 12 (1) of the Foreign Exchange Regulation Act (1947) does not make 
it incumbent on the exporter to furnish the true export value of the goods and that all that he 15 called 
"upon to dos to undertake that the amount as noted in the invoice would be paid in the prescrbied man- 
nner, 1s untenable. What 1s required of the exporter 1s a declaration that the amount given in the in- 
‘voice 1s the full export value of the goods and that the value of the goods has been or will be paid in the 
prescribed manner 


To hold otherwise would result in defeating the very object of the section If the correct value 
as notgiven and the undertaking 1s restricted to realisation of the undervalued amount, the full price of 
the exported goods wil] not be available to the country 


Section I2 (1) does not admit of any ambiguity in this regard Büt even if it is taken that the 
words of the section are not very clear, the Court may refer to the rules made under the Act, namely, the 
Foreign Exchange Regulation Rules (1952) which are directed by the statute to be read as part of the 
Act, for as stated by Craies on Statute Law (6th Edition, page 157) where the language of an Act 1s 
ambiguous the Court may refer to the rules made under, the Act especially where such rules are 
‘directed to be read as part of the Act 


Thus a reference to rules 3 and 5 of the Foreign Exchange Regulation Rules (1952) read with the 
‘undertaking required to be given in Form G R_ 1, makes it clear that the declaration to be given under 
section 12 (1) of the Foreign Exchange Regulation Act 15 not only that the value of the goods will be 
paid in the prescribed manner but also that the full export value of the goods given in the declaration is 
the correct value 


Hamad Sultan v Abrol, Mis Appin No 376 of 1957 (Bombay High Court), dissented from 


When the full export value given 1s correct subject to variation of the particulars due to change in 
quantity or quality or fluctuation in the market rate, the full export value given cannot be said. to be 
nottrue But when the actual export value 1s deliberately not given or a low value is given for the pur- 
pose of secreting the balance of foreign exchange, 1t cannot be said that the declaration regarding the 
full export value of the goods 1s given as required in section 12 (1) The mere fact that the authorities 
at that time did not know the correct export value of the goods or were induced to accept the figure 
given by the exporter and allowed the goods'to be exported would not have the effect of removing the 
goods from the category of prohibited goods — In such a case a contravention of section 12 (1) of the 
Foreign Exchange Regulation Act would be made out and the offence would be punishable under 
section 167 (8) of the Sea Customs Act, 1878 


Section 12 (2) of the Foreign Exchange Regulation Act 15 applicable only to goods where the sale 
has not been completed That means that the section 1s applicable to consignors of goods, that Is per- 
sons entitled to sell or procure the sale of the goods, that is to a stage before the actual sale 


The contention that the notification of the Gentral Government, dated 4th August, 1947, Issued 
under section 12 (1) of the Foreign Exchange Regulation Act proh: biting the export of ** all” goods js 
contrary to the powers vested ın the Government on the ground that what section 12 (1) empowered 
was to prohibit the export of “ any ” goods or class of goods and not “all” goods as done by the notifi- 
cation, Is without force The word “ any " is. a word which excludes limitation or qualifications 


Rule 3 of the Foreign Exchange Regulation Rules (1952) is not ultra vires the power conferred on 
the Government 


Where there is a repeal of an enactment the consequences laid down in section 6 of the General 
Clauses Act will follow, unless a different intention appears It cannot therefore be contended that 


*P W.Nos. 3948 of 1965, 1592, 1593, 1594 and 1601 of 1966. ist September, 1966, . 
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after the amendment of the Foreign Exchange Regulation Act (1947) by Act (LV of 1964) and after the 
repeal of the Sea Customs Act (1878) no further proceeding can be taken for contravention of section: 
12 (1) of the Foreign Exchange Regulation Act before the amendments were introduced 

Petitions respectively under Articles 226 and 226 (1-A) of the Constitution of 
India praying that in the circumstances stated therein in each petition and in the 
affidavits filed therewith, the High Court will be pleased to issue writs of Prohi- 
bition 1n each petition prohibiting the respondents 1n all the petitions from taking 
any action in pursuance of the show cause notice dated 17th February, 1965, 
bearing Ref Nos S 21/25/65, S. 21/20/65, dated 17th February, 1965, S, 21/ 18/65 
dated 17th February, 1965 and S. 21/104/65 dated 17th July, 1965 mentioned in 
Exhibit A to the said affidavit issued by the Deputy Ccllector of Customs, Visakha- 
patnam, the third respondent in all the petitions herein. 


R j josh for K. C. facob, S K L Ratan and R Vedantam, for Petitioners. 
The Advocate-General for G Ramanujam, for Respondents 


The Court made the following 


ORDER —These Writ Petitions raise the same question and can be dealt with 
together As the facts ın all the petitions are similar, I will deal with Writ Petition. 
No 3948 of 1965 This petition 1s filed for the issue of a Writ of Prohibition for 
prohibiting the respondents from taking any action in pursuance of the show cause 
notice dated 17th February, 1965 bearing Ref No S 21/25/65 issued by the Deputy 
Collector of Customs, Visakhapatnam 


The respondents received information that Seth Durgaprasad and his close rela- 
tives having their main business and residential premises at Tumsar and Nagpur 
had considerable quantity of hoarded gold, which had not been declared by them. 
under the Gold Control Rules Searches were conducted on 19th and 20th August, 
1963 in the premises of the petitioners and several documents were seized Accord- 
ing to the respondents, the documents indicated that the petitioners committed 
offences pumshable under Sea Customs Act, 1878, read with Foreign Exchange 
Regulation Act, 1947 — It 1s stated that the documents showed that the” petitioners. 
had resorted to under-invoicing of Mineral Ores, particularly Manganese Ores. 
to the extent of a few crores of rupees In February, 1965, 53 show cause notices 
were issued to the petitioners, and 50 more subsequently These related to the 
shipment of Manganese Ores from Visakhapatnam According to the respondents, 
the extent of undervaluation 1s about Rs 2,96,63,353 The show cause notices: 
were issued by the Deputy Collector of Customs, Visakhapatnam, calling upon the 
petitioners to show cause in writing to the Collector of Customs as to why penalties. 
should not be imposed upon them under section 167 (8) of the Sea Customs Act,, 
1878, for being peisons concerned in the export of Manganese Ores from Visakha- 
patnam in contravention of the restrictions and prohibitions, imposed under section. 
19 of the Sea Customs Act, 1878, read with section 12 (1) and the Notification No. 
12 (17) F 1/47 dated the 4th August, 1947 (as amended) issued thereunder, and 
section 23-A of the Foreign Exchange Regulation Act, 1947 The Weit Petitions 
are filed praying for the 1ssue of Writ of Prohibition prohibiting the 1espondents from. 
further proceeding -with the matter 


It 1s alleged in the show cause notice that the goods were exported without making” 
in respect thereof a proper declaration to the effect that their full export value had 
been paid 1n the prescribed manner as required under section 12 (1) of the Foreign 
Exchange Regulation Act, 1947, read with the relevant notification No 12 (17) 
F 1/47, dated the 4th August, 1947 (as amended) 1ssued thereunder and the Foreign 
Exchange Regulation Rules, 1952 It was further alleged that che goods had been 
exported in contravention of the restrictions and prohibitions imposed under sec- 
tion 19 of the Sea Customs Act, 1878, read with section 12 (1) and the notification 
No 12 (17) F 1/47, dated the 4th August, 1947 (as amended) 1ssued thereunder and 
section 23-A of the Foreign Exchange Regulation Act, 1947, which exportation con- 
stitutes an offence liable to be punished under section 167 (8) of the Sea Customs 


Act, 1878. 
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Before setting out the contentions of the parties 1t 1s necessary to refer to the 
relevant provisions of the Foreign Exchange Regulation Act, 1947 and the Rules: 
and Forms made thereunder, and the Sea Customs Act, 1878 The Foreign 
Exchange Regulation Act (VII of 1947) came into force on 25th March, 1917. 
The reasons for passing the Act are given in the Preamble, as follows — 

** Whereas 1t 1s expedient 1n the economic and financial interests of India to provide for the regula- 


tion of certain payments, dealings 1n foreign exchange and securities and the import and export of 
currency and bulhon a 


Section 12 (1), which the petitioner is alleged to have contravened, may be set out: 


** Payment for exported Goods —(1) The Central Government may, by notification in the Officiab 

Gazette, prohibit the taking or sending out by land, sea, or air (hereafter ın this section referred to as 
export) of any goods or class of goods specified in the notification from India directly or indirectly to- 
any place so specified unless a declaration supported by such evidence as may be prescribed or so speci-- 
fied, 1s furnished by the exporter to the prescribed authority that the amount representing the full 
export value of the goods has been, or will within the prescribed period be, paid in the prescribed 
manncr. 
Sub-section (1) ofsection 12 enables the Central Government to prohibit by a noti- 
fication the export of any goods from India, unless a declaration is furnished by the 
exporter to the prescribed authority that the amount representing the full export 
value of the goods has been, or will within the prescribed period be, paid in 
the prescribed manner ‘The Central Government issued a notification dated 
4th August, 1947 prohibiting the export of goods to any place outside India, unless a 
declaration supported by such evidence as may be prescribed is furnished by the 
exporter to the prescribed authority that the amount representing the full export. 
value of the goods has been, or will within the prescribed period be, paid in the 
prescribed manner. Apart from the powers conferred on the Central Government 
under section 12 (1) of the Act, section 27 of the Foreign Exchange Regulaticn Act, 
1947, also empowered the Central Government by notification 1n the Gazette to 
make Rules for carrying into effect the provisions of the Act Sub-section (2) (a) 
of section 27 specifically conferred powers on the Government to make Rules pres- 
cribing forms and the circumstances of their use for the purposes of ths Act The 
Foreign Exchange Regulation Rules, 1952 were framed by the Central Govern- 
ment in exercise of the powers conferred by section 27 of the Foreign Exchange 
Regulation Act, 1947 Rule 3 provides that a declaration under section 12 of the 
Act shall be in one of the forms set out in the First Schedule as the Reserve Bank may 
by notification in the Gazette of India specify as appropriate to the requirements 
ofa case Several forms are set out ın the First Schedule, and the form admittedly 
applicable to the present case is GR 1 Rule 5 empowers the Reserve Bank, the 
Collector of Customs or the postal authorities, to require the exporter to furnish. 
such evidence-in support of the declaration as may satisfy them that the exporter 
18 a person resident in India or has a place of business in India The authorities 
may also require the exporter to produce ın support of the declaration such evidence 
as may be in his possession or power to satisfy them (z) that the destination stated 
on the declaration 1s the final place of destination of the goods exported, (zz) that 
the invoice value stated ın the declaration 1s the full export value of the goods, and 
(222) that the amount representing the full export value of the goods has been or will 
be paid to the exporter Form G R. 1 in the First. Schedule requires the exporter 
to furnish information as required in the form The exporter 1s also required to 
make a declaration, which may be set out m full - 

** I hereby declare that 1 am the seller/consignor of the goods 1n respect of which this declaration 
is made and that the particulars given above are true and (a) that the invoice value declared 1s the full 
export value of the goods and 1s the same as that contracted with the buyer, (3) that this 1s a fair valua- 
tion of the goods which are unsold 


I/My principals undertake that I/they will deliver to the bank mentioned below the foreign 
exchange/rupee proceeds resulting from the export of these goods on or before = 


Section 22 of the Foreign Exchange Regulation Act prohibits a person, when com- 
plying with any order or direction under section 19 or with ary requirement under 
section 19-H or when making any application or declaration to any authority or 
person for any purpose under this Act, from giving any information or making any 
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statement which he knows or has reasonable cause to believe to be false, or not true, 
anyin material particular If any person contravenes the provisions of section 4, 5 
or 9 or section 12 (2) or any rule or direction or order made thereunder, he shall 
be liable to a penalty not exceeding three times the value of the foreign exchange in 
respect of which the contravention has taken place or five thousand rupees, whichever 
is more under section 23 (1) (a) of the Act Sect on 23 (1) (2) provided that for 
the offences above stated a person upon conviction by a Court shall be punishable 
with imprisonment for a term which may extend to two years or with fine or with 
‘both Section 23 (1-A) (a) provided that a person who contravenes any of the 
provisions of section 23, and section 19 shall, upon conviction by a Court, be 
punishable with imprisonment for a term which may extend to two years, or with 
fine, or with both Section 23-A provided as follows .— 


Without prejudice to the provisions of section 23 or to any other provision contained 1n this Act, 
the restrictions imposed by sub-sections (1) and (2) of section 8, sub-section (1) of section 12 and clause 
(a) of sub-section (1) of section 13 shall be deemed to have been imposed under section 19 of the Sea 

‘Customs Act, 1878 (VIII of 1878), and all the provisions of that Act shall have effect accordingly, 
except that section 183 thereof shall have effect asif for the word “shall” therein the word may 


were substituted.”’ 


Section 19 of the Sea Customs Act, 1878, empowers the Central Goverment from 
time to time, by notification 1n the Official Gazette to prohibit or restrict the bring- 
ing or taking by sea or by land goods of any specified description into or out of 
India across any customs frontier as defined by the Cential Government By 
virtue of section 23-A of the Foreign Exchange Regulation Act, 1947 the restriction 
imposed by sub-section (1) of section 12 1s deemed to have been imposed under sec- 
tion 19 of the Sea Customs Act, and all the provisions of the Sea Customs Act will 
take effect Consequently a contravention of sub-section (1) of section 12 will be 
contravention of section 19 of the S:a Customs Act, punishable under section 167 
(8) of the Sea Customs Act, 1878 Section 167 (8) of the Sea Customs Act provides 
as follows :— 

** If any goods, the importation or exportation of which is for the time being prohibited o: restricted 
by or under Chapter IV of this Act, be imported into or exported from İndia contrary to such probibi- 
‘tion or restriction, or if any attempt be made so to import or export any such goods, or if any such goods 
be found 1n any package produced to any officer of Customs as containing no such goods, orif any such 
goods, or any dutiable goods be found either before or after landing or shipment to have been concealed 
1n any manner on board of any vessel within the limits of any port 1n India, or if any goods, the exporta- 
tion of which is prohibited or restricted as aforesaid, be brought to any wharf in order to be put on 
board of any vessel for exportation contrary to such prohibition or restriction such goods shall be liable 
"to confiscation, and any person concerned in any such offence shall be hable to a penalty not exceeding 
three times the value of the goods, or not exceeding one thousand rupees " 


An examunation of the provisions of the Foreign Exchange Regulation Act, 
1947 and the Sea Customs Act, 1878, would reveal that contravention of section 12 
(1) of the Foreign Exchange Regulation Act 1s punishable not only under section 
23 (1) (a) of the Foreign Excharge Regulation Act but also under section 167 (8) of the 
Sea Customs Act While section 23 (1) (2) of the Foreign Exchange Regulation Act 
provides that contravention of section 12 (2) is punishable on conviction with im- 
prisonment for a term which may extend to two years, or with fine, or with both, 
sect on 23-A of the Foreign Exchange Regulation Act, 1947 read with sections 19 
and 167 (8) of the Sea Customs Act provides that without prejudice to the provisions 
of sect:on 23 (1) (a) the goods are liable to confiscation and the person concerned 
1n any such offence shall be liable to a penalty not exceeding three times the value 
of the goods The contravention of section 12 (2) 1s punishable under section 23 
of the Act and the offender 1s hable to a penalty not exceeding three times the value 
of the foreign exchange 1n respect of which the contravention has taken place, where- 
as in the case of an offence under section 12 (1) ofthe Foreign Exchange Regulation 
Act, to which section 167 (8) of the Sea Customs Act is attracted the punishment 
would extend to confiscation of the goods and penalty not exceeding three times 
the value ofthe goods The pumshment under section 167 (8) ofthe Sea Customs 
Act 1s far more severe, ın that the goods are liable to be confiscated and the penalty 
may extend to three times the value ofthe entire goods, whereas under section 23 (1) 
(a) the penalty can only be three times the value of the foreign exchange ın respect 
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of which the contravention has taken place Besides the provisions above referred, 
section" 22 of the Foreign Exchange Regulation Act prohibits a person when com- 
plying with any order or directing under section 19 or when making any application 
or declaration to any authority or person for any purpose under the Act from giving 
any information or making any statement which he knows or has reasonable cause 
to believe to be false, or not true, 1n any material particular If this section 18 
contravened the offender 1s hable to be punished under section 23 (1) (5) that is 
with imprisonment for a term which may extend to two years But there is no 
provision for confiscation or penalty under section 23 (1) (a) of the Act 


The main attempt of the learned Counsel for the petitioner was to avoid the 
clutches of section 12 (1) of the Act According to his submission, if the facts 
alleged by the prosecution are made out the offence may amount to one under sect:on 
12 (2) or section 22 punishable under section 23 (1) (a) ofthe Act but would not amount 
to one under section 12 (1) of the Act. In support of hiscontentionthatsection 12 (1) 
1$ not applicable to the facts of this case, the learned Counsel for the petitioner sub- 
mutted that what1s required under the sub-section is that the exporter should declare 
to the prescribed authority that the amount representing the full export value of 
the goods has been, or will within the prescribed period be, paid in the presciibed 
manner, that is an undertaking, that the full export value of the gocds will be paid 
ın the prescribed manner and when once that undertaking has been given the condi- 
tions required under section 12 (1) are complied with According to the learned 
‘Counsel, the sub-section does not make 1t incumbent on the exporter to furnish 
the true export value of the goods, and all that he 1s called upon to do 1s to under- 
take that the amount as-noted 1n the invoice would be paid 1n the prescribed man- 
ner The purpose of the enactment is to safeguard the economic and financial 
interest of the country and for that purpose to provide for the regulation of foreign 
exchange. In order to achieve this purpose the Central Government 1s empowered 
to prohibit the export of any goods, unless certam conditions are fulfilled To 
safeguard the economic and financial interests of the country it 1s necessary that the 
goods exported by way of sale obtain the best price possible and that the price shall 
be remitted to the country within the prescribed period and in the prescribed man- 
ner For achieving this object sub-section (1) of section 12 provides that the Govern- 
ment may prohibit the export of any goods unless a declaration supported by such 
evidence as may be prescribed or so specified 1s furnished by the exporter to the 
prescribed authority that the amount representing the full export value of the goods 
has been, or will-within the prescribed period be, paid in the prescribed manner. The 
authorities may require the exporter to produce evidence in support of the decla- 
ration in the prescribed manner for establishing that the amount representing the 
full export value of the goods has been paid m the prescribed manner The ton- 
tention of the learned Counsel for the petitioner 1s that what is required of thé ex- 
porter 1s an undertaking from him that the full export value of the goods has been 
paid and that the declaration does not embrace the statement that the full export 
value given is correct On a reading of sub-section (1) of section 12, I am satisfied 
that what 1s required of the exporter is a declaration that the amount given 1s the 
full export value of the goods and that the value of the goods has been paid in the 
prescribed manner. To hold otherwise would result in defeating the very object 
of the section If the correct value is not given and the undertaking 1s restricted to 
realisation of the undervalued amount, the full price of the exported goods will not 
be available to the country The evidence which has to be adduced in support of 
the declaration by the exporter 1s for satisfying the prescribed authority (1) that the 
amount represented the full export value of the goods, and (2) that the amourt has 
been paid Sub-section (1) of section 12, in my view, does not admit of any 
ambiguity Even if itis taken that the words of the sub-section are not very clear, 
the Court may refer ‘to the rules made under the provisions of the Act, where such 
rules are directed by the statute to be read as part of the Act Sub-section (1) 
of section 12, as already stated, provides that the exporter may be required to produce. 
such evidence as may be prescribed: -The word "prescribed? 1s defined as meaning 
"prescribed by rules made ‘under this Act (Foreign Exchange Regulation Act, 


26 
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1947)’ The rules framed under the Act are the Foreign Exchange Regulation. 
Rules, 1952. Rule 3 provides that the declaration shall be in the form set out in. 
the First Schedule the relevant form being G R.l. Rule 5 provides that the 
Reserve Bank or the Collector of Customs or the postal authorities may require 
the exporter to produce 1n support of his declaration such evidence to satisfy them 
that the 1nvxice value stated m the declaration is the full export value of the goods. 
The form G RI which is referred to 1n rule 3, requires that the seller or the con- 
signer of the goods should declare that the invoice value declared 1s the full export 
value of the goods and 1s the same as that contracted with the buyer He has 
also to undertake that he will deliver to the bank the foreign exchange rupee pro- 
ceeds resulting from the export of these goods on or before a particular date While 
rule 5 enables the authorities to satisfy themselves that the invoice value stated ın the 
declaration is the full export value of the goods, the form requires that the exporter 
should declare that the invoice value 1s the full export value of the goods ^ Even. 
assuming for the purpose of argument that the wording of sub-section (1) of section 
12 is not clear, sub-section (1) read with rules 3 and 5 and the undertaking in the 
form GR make it clear that the declaration to be given by the exporter 1s not 
only that the value of the goods will be paid 1n the prescribed manner but also that 
the full export value of the goods given is the coriect value Crates on Statute 
Law (6th Edition) at page 157 states as to how far assistance can be derived from 
the rules for construing the language of the Act. The learned author observes : 


“ Where the language of an Act 1s ambiguous and difficult to construe the Court may for assistance: 
ın its construction refer to rules made under the provisions of the Act, especially where such rules are. 
by the statute authorising them directed to be read as part of the Act ” 


It is stated on the authority of James and Mellish, L J. in Ex parte Were}, that 


* recourse may also be had to rules which have been made under the authority of the Act, if 
the construction of the Act 1s ambiguous and doubtful on any point, and if we find that in the rules 
any particular construction has been put on the Act, it 15 our duty to adopt and follow that 
construction ”” 


m 


Learned Counsel for the petitioner submitted that recourse to the rules and the 
form should not be resorted to 1n this case, as the rules and the form were not made 
contemporaneously with the section, and, therefore, would not be of any real assıs- 
tance In support of his contention he relied on a Bench decision of this. Court in. 
Rathinammal v Secretary of State? The Bench while not questioning the correctness. 
of the passage in Craies on Statute Law and the observation of James and Mellish, 
L J., in Ex parte Wire! , observed that the rules were not made part of the Act, that 
there was no ambiguity in the wording ofthe proviso and that in the circumstances. 
there was no need to eall in aid the rules in the matter of interpretation The 
Bench was of the view that the rules went beyond the Act 1n that particular case 
In the case cited it was held that the wording of the proviso was free from ambiguity 
and that its effect was that no cess should be leviable under the Act in respect 
ofland held under ryotvvar, settlement, which was classified and assessed as wet, 
unless the land be irrigated by using without due authority water from a source which 
was different from or in addition to that which had been assigned by the revenue 
au*horities or adjudged by a competent Civil Court as the source of irrigation of the 
land In those circumstances the rules were found to go beyond the Act, as they 
were contrary to the proviso to the section That decision is therefore not helpful 
ın deciding this case Relying on the observations in Ex parte Wire! Chagla, C J. 
in Pramol Bhat v Kanwar Ray Nath3, held that in cases where there was ambiguity in. 
the language used by the Legislature, or where more than one construction was possr- 
ble, then the rules framed might help the Court in coming to the right conclusion. 
as to the construction to be placed upon a particular provision in the law İt was 
submitted on behalf of the Petitioner that the provisions of section 12 (1) of the 
Foreign Exchange Regulation Act being penal 1n nature should be construed strictly. 
A passage in Craies on Statute Law (6th Edition) at page 530 to the effect that unless 
M HHáÁ————— ÁÜ— —Á——————— T IUE EE ao 
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penalties are 1mposed 1n clear terms they are not enforceable and that wben the 
Legislature imposes a penalty the words imposing 1t must be clear and distinct, 
was relied on At page 531 the position 1$ summed up by the learned author as 
follows . 


**'T'he distinction between a strict and a liberal construction has almost disappeared with regard. 
to all classes of statutes, so that all statutes, whether penal or not, are now construed by substantially the 
same rules that penal provisions, like all others, are to be fairly construed according to the legislative 
intent as expressed in the enactment, the Courts refusing on the one hand to extend the punishment 
into cases which are not clearly embraced in them, or equitable interpretation to exonerate parties 
plainly within their scope ” 


Learned Counsel for the petitioner strongly relied on a decision of the 
Bombay High Court 1n Hamad Sultan v. Abrol!. In that case 1t was found that the 
Statements made about the invoice value andthe expoit value of the goods in 

-the declaration submitted to the customs authorities and about the price in the 
invoice and the certificate submitted to the Exchange Control authorities were 
not correct. Dealing with the contention that in order to comply with the provisions 
of section 12 (1) of the Foreign Exchange Regulation Act, 1947 the declaration. 
thatıs made must be a true declaration, the Court observed at page 111. 


“€ In my view, the offence of violation of section 22 1s committed by making a statement which the 
person making 1t knows or has reasonable cause to believe to be false or not true 1n any material parti- 
cular That offence 1s distinct and different from the offence of violation of the provisions of sectiom 
12 (1) of the Foreign Exchange Regulation Act, 1947 ‘The provisions of section 12 (1) are violated. 
when no declaration 15 furnished at all or when the purported declaration 1s one which cannot be 
2777 as a declaration within the meaning of section 12 (1) of the Foreign. Exchange Regulation. 
Act, 1947.” 


The correctness of this statement standing by itself cannot be questioned But the 
learned Judge proceeded to observe that in his view whatever other offcnces the 
petit.oner mght have committed in making such statement, it could not be said that 
he had committed the offence of violating the provisions of section 12 (1) of the 
Act In commg to the conclusion the learned Judge was of the view that the require- 
ments of section 12 (1) had been satisfied by the petitioner undertakirg that he 
would deliver to the bank the foreign exchange proceeds resulting from the export 
of the goods. With respect I am unable to agree with the reasoning or the conclusion 
"arrived at by the learned Judge. As already stated, on a construction of section 12 (1), 
I am of the view that the declaration contemplated 1s not only that the exporter 
"had paid the foreign exchange resulting from the export of the goods, but also 
that the full export value given 1s the true value. The Calcutta High Court in 
R. N Ghose v. Collector of Central Excise and Land Customs, Calcutta and others?, expres- 
sed its view as follows * 

** These notifications impliedly suggest that the Customs Authorities might call for production of 
evidence for the purpose of being satisfied prima facie that the declaration as to “full export value’? was 


correct especially in cases where they had reasons to believe that ' full export value ” had not been stated. 
in the declaration furnished ” 


An attempt was made to suggest that the provisions of sub-section (2) of sec- 
tion 12 would apply in this case. A reading of the sub-section would show that the 
sub-section 1s applicable only to goods where the sale has not been completed. 
Sub-section (2) to section 12 1s applicable to consignors of goods, that 1s persons: 
entitled to sell or procure the sale of the goods, that 1s to a stage before the actual 
sale In such cases the permission of the Reserve Bank 1s required for doing or re- 
framing from doing any act with intent to secure that the sale of the goods 1s delayed. 
to an extent which is unreasonable or to secure payment for the goods otherwise 
than in the prescribed manner or where the payment does not represent the full 
amount payable by the foreign buyer It 1s admitted m this case that the goods had” 
already been sold and the transaction of sale had been completed by the time the 
declaration was given Section 12 (2) has therefore no application 


ş 





1 Mise Application No 376 of 1957 in at page 100 ; 
Compilation of Judgments in Customs Cases, 2. Matter No 78 of 1962 ın Compilation of 
1958 compiled by the Central Board of Revenue Judgments in Customs Cases, 1950 at page 107. 
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It was next contended by the learned Counsel for the petitioner that even assum- 
ing that section 12 (1) requires the exporter to give a correct full export value and an 
incoriect statement 1s made, it cannot have the effect of nullifying the declaration, 
thereby rendering the goods, which had been exported with the permission of the 
authorities, prohibited goods Learned Counsel for the petitioner, refcrred to the 
Foreign Exchange Regulation Rules, 1952, whereby the authorities are entitled to 
require any exporter to produce evidence for satisfying themselves that the invoice 
value stated 1n the declaration 1s the full export value of the goods The authorities 
after looking into the statement in the invoice and after perusing the evidence furrished 
by the exporter were satisfied about the correctness of their value and permitted the 
goods to be exported If subsequently 1t was discovered that the value wes rot 
correct 1n certain particulars, 1t was submitted that the effect will not be failure to 
comply with the requireménts of section 12 (1) Learned Counsel pointed out that 
there may be variation of prices due to the quantity or quality or change in the 
market rate, which would result 1n the amount of full export value given not being 
the actual value realised by sale. Reference was made to the Income-tax Act 
where a return with false particulars 1s not treated as no return If there are in- 
correct particulars or false statements, punishments are provided for furnishing such 
incorrect particulars or false statements But the authorities are not empowered 
to proceed on the basis that no return had been submitted. Section 23 (4) of the 
Income-tax Act, 1922 provides that when a person fails to make a return, the Income- 
tax Officer shall make the assessments to the best of his judgment, whereas he cannot 
do so when an incorrect or incomplete, return is furnished. Section 271 of the 
Income-tax Act, 1961 deals with cases where the person fails to furnish information, 
while section 277 deals with furnishing of a false statement. The AdvocatesGeneral 
on behalf of the State relied on the decision in In re Abhey Ramchunn Lal+, where it 
was held that section 23 (2) applied to an assessee who made a return which he knew 
that it was a bona fide return and in which he had putin his total income to the best 
of his then information, and yet there was some omissior on his part duc to some 
cause or other, but not to a case where the assessee deliberately failed to comply with 
the rule contained in section 22 (3) The Court expressed its view that a return 
which deliberately failed to comply with the rule cortained in section 22 (2) 
that the return was to be of the total income of the assessee was no return at all 
within the meaning of that rule oflaw When the full export value given is correct, 
subject to variation of the particulars due to change ın quantity or quahty or fluc- 
tuation in the market rate, the full export value given cannot be said to be not true. 
But when the actual full export value of the goods was deliberately not given or 
a low value was given, as alleged 1n this case, for the purpose of secreting the balance 
of foreign exchange, 1t could not be said that the declaration regarding the full export 
value of the goods was given as required 1n the section. The result would be that 
the declaration will not be one according to the requirements of section 12 (1) The 
prohibition 1mposed by the Central Government regarding the export of goods would 
not stand lifted, as the requirements of this section remain unfulfilled The mere 
fact that the authorities at that trme did not know the correct full export value of 
the goods or were induced to accept the figure given by the exporter and allowed 
the goods to be exported would not have the effect of removing the gcods from the 
category of prohibited goods. A contravention of section 12 (1) of the Foreign 
Regulation Act, 1947 would be made out and the offence would be punishable under 
section 167 (8) of the Sea Customs Act, 1878 


It was next contended by the learned Counsel for the petitioner that the notifi- 
cation of the Central Government dated 4th August, 1947, prohibiting the export 
of all goods 1s contrary to the powers vested on it under section 12 (1) of the Act It 
was submitted that what section 12 (1) empowered the Central Government was 
to prohibit the export of any goods or class of goods specified 1n the notification, 
and not all goods as they have done 1n the notification. Reference was also made 
to section 19 of the Sea Customs Act where the Central Government 1s empowered 
to prohibit the bringing into or taking out of India the goods of any specified descrip- 
—————. - - me d zz —..—— — — 
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tion In Stroud's Judicial Disctionary (3rd Edition) the meaning of the word 
“any ” 1s given as * a word which excludes limitation or qualification ”. In Victorian 
Chamber of Manufactures v The Commonwealth}, the High Court of Australia in constru- 
ing the words in Regulations 22 (1) and 22 (2) of the National Security (Prices) Regu- 
lations empowering the Minister to ‘ declare any goods to be declared goods’ and 
“any service to be a declared service ’ for the purpose of the Regulations, held that 
declarations by the Minister of ‘all goods in the possession or under the control 
of any person ın Australia? and of“ all services supplied or carried on in Australia’ 
were authorised by Regulation 22 (1) and (2) respectively At page 340 it was 
held that the Minister had the power to declare any goods or any services to be 
declared goods or services and that 1t was obvious that under such a power he might 
declare some or all goods or services. At page 345 dealing with the contention 
that the Minister must specifically describe the goods, the price of which he consi- 
dered should be controlled, the Court held that, if the regulation required that 
the classes of goods should be described, there would be considerable substance 1n 
the contention, but the Regulation empowered.the Minister to declare any goocs 
to be declared goods for the purposes of the regulation Relying on the definition 
of the word ‘ any’ in Stroud’s Judicial Dictionary, the Court held. 


* * Any goods ’ therefore includes all goods except where this wide construction 1s limited by the 
subject-matter and context of a particular statute ” 


The contention of the learned Counsel for the petitioner that the Central Government 
acted beyond the scope of section 12 (1) 1n notifying all the goods cannot therefore 
be accepted. 


- __It was next contended that 1ule 3 of the Foreign Exchange Regulation Rules, 
1952, which requires the exporter to make a declaration 1n the prescribed form 
GR_ 1 that the invoice value declared is the full export value of the goods and is 
the same as that contracted with the buyer, 1s ultra vires of the powers conferred on 
the Government This contention has to be rejected, in view of my holding that 
Section 12 (1) by itself contemplates a declaration that the invoice value declared 
1$ the full export value of the goods. Further, the Government 1s also empowered 
to frame rules prescribing forms and circumstances of their use under section 27 
of the Foreign Exchange Regulation Act Further, section 12 (1) itself refers to 
declaration supported by such evidence as may be prescribed, that is by rules. 
Section 12 (1) will have to be read along with the rules framed and the forms 
prescribed and the rules cannot be said to be invalid as beyond the rule making 
powers cf the Government. 


It was next contended that section 23-A of the Foreign Exchange Regulation 
Act was amended by Act LV of 1964 and the provisions which deemed the restriction 
imposed by sub-section (1) of section 12 to have been imposed under section 19 of 
the Sea Customs Act had been repealed The amended section provides that the 
restrictions imposed by sub-section (1) of section 12 and other sub-sections referred 
to shall be deemed to have been imposed under section 11 of the Customs Act, 
1962. It was further pointed out that after the repeal of the Sea Customs Act, 
1878, by Customs Act LII of 1962 no further proceedings canbe taken for contraven- 
tion of the provisions of section 12 (1) of the Foreign Exchange Regulation Act 
before the amendments were introduced "The offences relate to export of mineral 
ores in 1956 and 1957 long before the amending Act LV of 1964 and the repeal of 
Sea Customs Act, 1878, by Customs Act LII of 1962 Section 6 (e) of the General 
Clauses Act, 1897 1s a complete answer to this contention. Section 6 (e) of the 
General Clauses Act may be extracted: 

“ Where this Act, or any Central Act or Regulation made after the commencement of this Act,. 
repeals any enactment hitherto made or hereafter to be made, then, unless a different intention appears, 
the repeal shall not (e) affect investigation, legal proceeding or remedy in respect of any such right, pri- 
vilege, obligation, liability, penalty, forfeiture or punishment as aforesaid , and any such investigation, 


legal proceeding or remedy may be instituted, continued or enforced, and any such penalty, forfeiture 


or punishment may be imposed as if the repealing Act or Regulation had not been passed. * 





1. 67 Common Wealth Law Reports 335. 
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Unless a different intention appears, the repeal shall not affect any investigation, 
or legal proceeding and any such investigation or legal proceeding may be instituted 
or continued as if the repealing Act or Regulation had not been passed In State of 
Punjab v Mohar Singh}, it was held at page 88 as follows : 


** Whenever there 1s a repeal of an enactment, the consequences laid down 1n section 6 of the Gene- 
ral Clauses Act will follow unless, as the section itself says, a differentintention appears İn the case of 
a simple repeal there 1s scarcely any room for expression of a contrary opinion ” 


This contention has therefore to be rejected. 


In the result all the contentions raised by the learned Counsel for the petitioner 
fail and this petition in dismissed with costs For the reasons given in this judgment 
Writ Petitions Nos 1592 to 1594 of 1966 and 1601 of 1966 are also dismissed with 
costs Gounsel fee Rs 250 1n each Writ Petition, 


VK ————— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT —Mm Justice K VEERAswAMI AND Mr Justice M NATEsAN. 


M K Subbachariar and others .. Petitioners” 
v. 
State of Madras by the Secretary to Government, Revenue 
Department, Fort St. George, Madras and others .. Respondents. 


Madras Inam Estates (Abolition and Gonverston into Ryotwart) Act (XXVI of 1963)—~Madras Minof 
Inams (Abolition and Gonversion into Ryotwarr) Act (XXX of 1963)—Madras Leaseholds (Abolttion and 
Gonverston into Ryotwart) Act (XXVII of 1953)—All the above three Acts are constitutionally valid —Legislatzon 
competent under Entries *8 and 45 of Last [I and Entry 42 of List HI—Subyect-matier of enactments are “estates? — 
Saved by Article 31-A of the Constitution of India—Proviston for just compensation not inherent in Entry 42 of Last 
TI—Provistons made 1n the Acts for wiping out of arrears of rent are valid Not unrelated to ograrian reform— 
E ffect and reasonableness of sections 27, gö (1), 31 and 32 of Madras Act X XVI of 1963— Drastic cut in income 
of religious insittuttons as a result of the enactments—Not violative of Articles 25 and 26 of the Constetutteon—Acts 
not contrary to Crown (Government) Grants Act, 1895 


Gonstttutzon of India (1950) as amended by the Constitution: (Seventeenth Amendment) Act (1964), Atteles 
25, 26 and 31-À—'' Law " in first Proviso to Article 31-A—Meaning of —Assent of President under—Effect 
—Propriety of President's actton if zustictable— Word “ inam” tn the definition of “ estates”? in Article 81-4 (2) 
(a) (t)—Proper constructton—Scope of Articles 25 and 26 


Inams—Class, nature, character and origin of tnams tenures in South İndia 
Madras Inams (Assessment) Act (XL of 1956)—-Effect of levy of assessment under, on anams 


Gron (Government) Grants Act (XV of 1895)—Scope and applicability 


The three Madras Acts, the Madras Inams Estates (Abolition and Conversion into Ryotwart) 
Act (XXVI of 1963), the Madras Minor Inams (Abolttion and Conversion into Ryotvvarı) Act (XXX 
of 1963) and the Madras Leaseholds (Abohtion and Conversion into Ryotwarr) Act (XXVII of 
1963) are not void for lack of legislative competency and there1s no room for assailing them with the 
picturesque and epigrammatic expressionsSthat the enactments are a “fraud on the Constituuion ”” 
or a “fraud on power " . 

The three impugned Acts are fully covered by Article 31-A of the Constitution of India as amended 
by the Constitution (Seventeenth Amendment) Act, 1964 and having received the assent on the 


President thereunder are protected from attack against their constttutionality on the score of any of 
the provistons of the Acts being violative of the fundamental rights guaranteed under Articles 14, 19 


and şı of the Constitution. 

The provisions of the Acts ex facte fall under Entries 18 and 45 of List II and Entry 42 of List 
III of the Seventh Schedule to the Gonstitution of India 

The contention that the laws being violative of the Constitutional guarantees under Articles 14, 
Ig and 31 the President should not have given his assent under Article 31-A and the assent given 
is therefore a nullity is meaningless and unsound The very purpose of reserving the Bill under Article 
31-A 1s to cure itsinvalidity It must be in the consciousness that the Bil! would be attacked as void 
being in contravention of Articles 14, 19 and 31 that the Bill is submitted to the President for his assent 
under Article 31-A The protective article itself proceeds on the basis that the law may be void as 


— ————r,.”—..—.————R—...U.u—uuu,.—.uu.,————,——,——,..u.əA 
m ı I AIR ig SC.84 
* YV. P Nos 1552, etc. of 1965. 24th June, 1966 
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unConsıstent with or taking away or abridging the rights conferred under Article 14, 1gorg1 Once 
he absence of legislative competency from violations of Articles 14, 19 and 31 is cured by the Presi- 
Gent's assent, the law cannot be challenged as a fraud on powers for transgression or rights guaranteed 
under those Articles 


Besides, though the broad principles on which the assent of the President 1s intended to be given 
or withheld from a reserved Bill may be deducible, they are not specifically laid down in. the Const1- 
tution That being so itvvillnot be open to the Courtsto question the propriety of the President's 
action Its the subjective opinion of the President that leads to the assent and 1s not justiciable 


Nor has the cognate contention any force that a law violative of fundamental rights 1s void at its 
anception and as such 1s a still-born law and that to such a law there can be no assent under Article 
31-A as the “ lav” under Article 31-A which is reserved for the President's consideration can only 
mean a valid Jaw If this contention is accepted it will render Article 31-A nugatory A reading of 
Articles 31 and 31-A shows that ın the context the word ** law ”’ 1n the first proviso to Article 31-A 
cannot be understood ın its strict sense Article 31-A assumes that the legislation 1n question 1s open 
to attack under Article 14, 19 0r31 The word *' law " appears to have been used 1n a compendious 
way describing also a legislation that has been passed through the Legislature of a State and not yet 
received the assent of the President It only means Just a Bill passed by Legislature of a State 


The subject-matter of the, thre© impugned Acts namely, “ the existing inam estate ” , **the new 

inam estate’, * the minor inam ” and * the leasehold village " are all ** estates ” within the mean- 

7” ing of that term in Article 31-A (2) (a) and as such are protected under Aiticle 31-A each of them 
"having received the assent of the President under the first proviso thereof 


For details regarding the grounds on which it was contended that the ““ existing inam estate”, 
the "new inam estate" and the "minor imnams" were not “ estates’? within the meaning of 
Article 31-A (2) (a), (See judgment) There was no serious argument that “leasehold villages ”’ 
‘would not come under the expression “ estate ” ın Article 31-A) 


The argument that the word “inam” in clause (2) (a) (1) of Article 31-A as it now stands after 
the Constitution (Seventeenth Amendment) Act, 1964 should be construed ın ejusdem generis sense as to 
anclude only an 1nam that was an estate on the date the Constitution India came into force, is untenable 
In other words, the argument that by a mere post-Constitution definition a property which was not an 
estate previously cannot be brought under the expression “‘ estate " 1s unsound When the expression 
used in the Article is ** and shall also include any şagir, inam, etc." we cannot limit imams to any parti- 
cular category, to imams which were estates under the local law prior to the 26th of January, 1950 
only. There i no restriction on the content of the word **1nam ” as to require it so satisfy the 
definition of estate in the local area. 


The contention that there could be no law for acquisition under Entry 42 of List ITI, Schedule VII 
of the Constitution of India without providing for compensation and that the competency of a Legisla- 
ture to make a law for acquisition under that entry 1s conditional on its providing Just equivalent of the 
property acquired and that otherwise the Jaw would be void for lack of competency of Legislature, 1s 
devoid of any substance ‘The provision for compensation ts not inherentin Entry 42 of List III 
‘and the obligation to provide compensation since the Constitution (Fourth Amendment) Act, 1955 
as found only in Article 31 (2) and when an Act is shielded from that Article by the assent of the Presi- 
dent under the first proviso to Article 31-A, 1t 1s immune from all attacks based on the requirements as 
to Compensation, even 1f the compensation provided 1s 11lusory or no compensation is provided for 


Hence the three impugned Acts cannot be assailed as a piece of colourable legislation or a legisla- 
tion in fraud of power on the ground that the compensation provided for the acquisition of the estates 1s 
onlyillusory Nor can they be questioned on the ground that no compensation whatsoever has been 
provided for one or more specific interests 1n the estates acquired 


Nor has the contention any force that at any rate the sections of the three impugned Acts (section 
56 of Madras Act XXVI of 1963, section 43 of Madras Act XXVII of 1963 and section 41 of Madras 
Act XXX of 1963) providing for a tenant securing extinguishment and discharge of arrears of rent at 
his option by depositing a fraction of the rent 1n arrears even in cases where the arrears have merged 
in decrees are void as lacking legislative competency and violative of constitutional guarantees 


The impugned provisions are within the legislative competency of the State Legislature under 
Entry 18 of List IT of Schedule VII of the Constitution o ¢ India and no question of colourable legisla- 
tion can arise The field of legislation under that entry covers * relation of landlord and tenant’ 
and ‘collection of rents?. There is no reason to limit the content of the entry, particularly the words 
* the collection of rents’. It can well 1nclude remission of rents. 


There can be no doubt that any scheme of agrarian reforms and bettering of the conditions of the 
agriculturists who work on land can properly envisage lightening the burden on them of accumulated 
arrears ofrent — Provisions in this regard are legitimately ancillary to land reforms and get integrated 
with the core of necessary agrarian legislation Also Article 31-A covers not only legislation for the 
acquisition by the State of any estate or of any mght therein but also legislation for the extinguishment 
or modification of any rights m estates. 


Taking the ryotwari demand as a basis of compensation for the acquisition may adversely affect the 
quantum of compensation but certainly the process of ascertaining the basic annual sum by reference 
to the ryotwari demand as done by Madras Act XXVI of 1963 1s not so unrelated to the object that 
it cannot be regarded as a relevant principle on which compensation may be determined Nor 1s the 
manner of computation of net miscellaneous revenue, which 1s one of the components of the basic 
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annual sum, as provided by section 27 of the Madras Act XXVI of 1963 can be said to be so artificial 
and divorced from reality as to be termed not a principle for ascertainment of compensation 


It cannot be said that the reduction in the income of rehgious institutions and mutts under 
the provisions of a statute relating to land reforms affects the fundamental rights of these institutions 
guaranteed under Articles 25 and 26 of the Constitution of India, even if by the reduction of the 
income the institutions will not have sufficient income to maintain themselves and to perform their 
religious obligations The guarantee under the Constitution protects the freedom of religious opinion 
and also acts done 1n pursuance of a religion While the State cannot regulate the religious prac- 
tices, there 1s no bar against statutes which may affect the activities of religious bodies which are 
economic or commercial in character, for the reason that the statutes may affect the 1ncome of the 
religious bodies Article 26 guarantees to religious denominations only right to acquire and own 
property and administer the property m accordance with law but does not prevent properties belongs 
ing to a religious body being acquired by authority of law. 


Hence the argument that the effect of the impugned Acts, which effect drastic cuts 1n the income 
of religious institutions, would result 1n violation of Articles 25 and 26 of the Constitution of India 1s 
Without any substance. 


The provisions of the impugned Acts (as for instance sections 27, 30 (1) and 32 of the Madras 
Act XXVI of 1963) may fall on the mamdars very harshly in particular cases and there may be 
drastic cut in theirincome But Courts are not concerned with the wisdom or discreetness of the 
policy embodied 1n legislation but only with its constitutional validity If in pith and substance the 
legislation 15 within the ambit of the Legislature’s competency the motive behind the legislation 1s totally 
irrelevant It may be that particular institutions or individvals are hit hard by the Acts but that 
cannot by itself invalidate the legislation 


Section 31 of the Madras Act XXVI of 1963 which provides for the determination of the total 
compensation payable ın cases not governed by section 32 of that Act 1s clearly d:scriminatory and 
violative of Article 14 of the Constitution of India But as the Act is covered by the President's assent 
under Article 31-A the provisions of section 31 cannot be struck down under Article 14 


The fact that the impugned Acts are fully covered by Article 31-A of the Constitution does not 
preclude the contention that particular properties sought to be covered by Act XXVI of 1963 and Act 
XXX of 1963 are not mams at all as to come under the purview of the Acts There can be no doubt 
that when any property had ceased to be an mam when the relevant Acts came into force it would not 
vest in the Government as an 1nam estate or minor inam as the case may be 


Inams fall into two broad classes, major and minor inams When the grant 1s of the whole village 
itis called a major nam When the grant is not of a village but of isolated fields or blocks of land im a. 
village or share or shares 1n a village, that 1s a grant of something less than a village, it is known as a 
minor inam 


The word inam by itself is an Arabic word introduced in India after the Muhammadan conquest» 
the term used before that being Manyam 


The two expressions commonly used in regard to land tenures in the State of Madras 1s 


melwaram andkudrwaram Strictly thesovereign’s right to collect a share of the produce from the 
cultivated land 1s known by the name melwaram and the share of the ryot or cultivator 1s known by 
the name kudiwaram The relationship between melwaramdar and kudiwaramdar has been 
generally equated to co-ownership 


The essence of an inam is that there should be a grant or gift, a favour by the grantor of land of 
melwaram also, or gift or giving up of melwaram 1n favour of the holder of the land, that 15 the kudi- 
waramdar Or it may be an assignment of melwaram to a person not 1n occupation of the land. The 
grant or assignment of melwaram may be the entirety of melwaram or a share or fraction therein In 
order to constitute a grant an ınam, the mere use of the expression ““ınam ” or "gift is wholly in- 
conclusive unless along with that expression we find an indication that the grantee was to enjoy the 
land either totally free of rent or to have partial remission of the Government share of the revenue 


(For history and origin of 1nam tenures see judgment) 


The Madras Inams (Assessment) Act (XL of 1956) empowers the State to levy full assessment om 
certam mam lands Prima facie it may be said that where the inam grant 1s only of the assessment, 
whether whole or partial, 1f full assessment 1s levied, the 1nam gets extinguished , 1t could no more be 
said to retain its essential inam character It would tantamount in effect to resumption of the 1nam. 
So with reference to any particular gift if as a 1esult of the assessment under the Madras Inams (Assess- 
ment) Act (XL of 1956) there 1s nothing of the gift, benefit or favour left,there will be no mam for the 
Madras Acts XXVI and XXX of 1963 to act upon 


The three impugned Madras Acts are also not contrary to the Crown (Government) Grants Act 
of 1895 The provisions of this Act are intended only to give validity to conditions imposed. by the 
Government ın respect of Grown lands even though the conditions might not be in conformity with the 
law oftheland. The Crown (Government) Grants Act does not preclude the Government from altering 
modifying or from extinguishing the grants made whose validity could be sustained under the Act. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated 1n the affidavit filed therewith, the High Court will be pleased. 
to issue a writ of certiorarz calling for the records relating to the notification G O.P. 
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No 781, Revenue, dated 12th March, 1965, and published in the Fort St. George 
Gazette, dated 15th March, 1965, in Part II section 1 and to quash the same in 
so far as 1t relates to the village of Maniya Adur in South Arcot District, etc. etc 


V. Vedantachan, K. Parasaran, K. Sarvabhauman, K. S. Champakesa — Iyengar, 
P, S:varamaknishnaah, N. Srivatsan, R. Gopalaswami Iyengar, T. M. Chinnaya Pillai, 
S. M Amjad Nainar, K. S. Desikan, T.V; Balakrishnan, K. Rajah Iyer, R. Rangachar:, 
G. JY. Chary, T. K. Subramania Pillai, TR. Thyagarajan, T. R. Ramachandran. K. S. 
Sankara I yer, G. Ramanujam, KE. Yamunan, P Narasimhan, V.V. Raghavan, V. Shanmugham, 
K. S. Naidu, R. Kunchithapatham, R. Ramaswam, R Sundaralingam, R. Ramamurth 
Iyer, N-7 C. Srinivasan, P. Balasubramamam, JN. R. Chandran, S. Bhaskaran, G. Krishna- 
murthi Iyer, A. Sundaram Iyer, S. M. Subramaniam, S. V. Rama Iyengar, JY. Áppu 
Rao, B. Punyakoti Chetty, A. S Raman, K. Raman, TL R. Srimvasan, and R. Sundara- 
varadan, for Petitioners 

The Advocate-General and K. Venkataswami, for the Additional Government 
Pleader, R. Shanmugam, K.V. Sankaran, S. Mohan and K.S. Sankara Iyer, for 
Respondents. 


The Judgment of the Court was delivered by 


Natesan, 7 —In this batch of weits under Article 226 of the Constitution of 
India, the constitutional validity of three Acts of the State Legislature are under 
challenge. These three Acts, the Madras Inam Estates (Abchtion and Ccnversion 
into Ryotweri) Act (XXVI of 1963), the Madras Minor Inams (Abolition and 
Conversion into Ryotwar1) Act (XXX of 1963) and the Madras Leaseholds 
(Abolition and Conversion into Ryotwari) Act (XXVII of 1963), hereinafter 
referred to for convenience as Inam Estates Act, Minor Inams Act and Leaseholds 
Act respectively, are steps in the final phase of the series of legislation in carrying 
forward the country’s policy of agrarian reforms, the first effective step having 
been taken so early as ın 1948 when the Madras Estates (Abolition and Conver-- 
sion into Ryotwari) Act (XXVI of 1948) was passed. Under Act XXVI of 1948, 
the intermediaries ın the Zamındarı and  under-tenure estates and whole inam 
villages in which the grant consisted of Melwaram alone were abolished and the 
ryotwari settlement introduced The objective of the three present enactments 
1$ the introduction of ryotwari settlement in respect of lands held under certain 
ınam and leasehold tenures under the Government, left out in the Estates Abolition 
Act The pattern of legislation in the matter of abolition and conversion and 
providing for ryotwari settlement 1s more or less ın the hne of Madras Act X XVI 
of 1948, a departure from the Act being made wherever necessitated by reason of 
difference in tenures Though the petitions now before us fall under three groups, 
as the main plank of attack as to the constitutional validity 1s common, they all have 
been heard together The principal grievance of the petitioners 1s that the provisions 
relating to the payment of compensation are so framed as to make the compensa- 
tion illusory ‘The provisions regarding the grant of ryotwari pattas are termed 
arbitrary and discriminatory and as having no relation to the tenures under which 
lands have been held. Particular attack is made 1n regard to the provision in the 
Acts for wiping of arrears of rent. The petitioners charge the Legislature with com- 
mitting a fraud on power to deprive the absolute proprietors of lands of their rights 
in property and the rents in arrears under the guise of agrarian reforms for the 
abolition of intermediaries and settling the lands on the actual cultivators Some 
of the petitioners are religious and charitable endowments and some of them are 
mutts , and it is contended for these religious institutions that the effect of the Acts 
would result 1n the violation of Articles 25 and 26 of the Constitution It is urged 
that Article 31-A of the Constitution cannot protect the Acts m question , nor 
Article 31 (2) stand in the way of judicial scrutiny of the provisions relating to 
compensation The State seeks to sustain the validity of the Acts by reference to 
Entry 18 and Entry 45 in List II and Entry 42 in List III of Schedule VII to the 
Constitution and relies for protection from attacks based on Articles 14, 19 and 31 
of the Constitution, on Artile 31-A, while at the same time contending on the merits 
that the provisions in the Acts on all aspects are unimpeachale fair and reasonable. 

27 
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It will be convenint to take up for consideration first, the Inam Estates 
Act (XXVI of 1963) Writ Petition Nos 1457 and 1552 of 1956 are typcical of the 
inams covered by the Act and a brief reference to the facts therein would be suffi- 
«ient for our present purpose Writ Petition No 2586 of 1965 is one of a group of 
writs relating to what the Act defines as Pudukkotta mam Estates ‘The petitioner 
in Writ Petition No 1457 of 1965 1s a religious institution Abisheka Kattalaı, Sri 
Thyagarajaswamm Devasthanam, Tiruvarur, represented by Sr La Sri Ajapa 
Nateswara Pandara Sannadhi and the Executive Officer of the Devasthanam 
"The petitioner 1s the 1namdar of the inam villages Elandavancheri, Palavoy, Thyaga- 
japuram Kamalalayam Kattala1, Chandrasekaranpettaı, Karimbiyur Thottam, 
Ammakattalai and Velləpılleryar Kattalaı in Thanjavur District “These villages 
were made estates under the Madras Estates Land (Thud ‘Amendment) Act 
XVIII of 1936). In some of these villages—for instance in Thiagarajapuram— 
the entire lands are privat: lands The villages were held on service tenures for 
Ab shekam service to the presiding deity Lord Thiagarajaswami and other deities. 
With reference to the lands situated in Thiasgarayapuram and Palevoy, as to their 
private character, there was a litigation which ended ultimatedly in compromise in 
the Supreme Court in Civil Appeal Nos 141 to 143 of 1955 Under the compromise 
it was recognised that the lands were private and not ryotwar: and that the tenants 
had no occupancy rights in them The Devasthanam had to grant a lease of the 
suit wet and dry lands to the respondents ın the said appeals for a period of 25 years 
beginning from Ist July, 1950, with an option for 1enewal in favour of the tenants for 
a further period of 25 years Now these villages are notified as ‘existing Inam 
Estates’ under the aforesaid Act XXVI of 1963 on 15th March, 1965. 


Writ Petition No 1552 of 1965 relates to the Inam village Maniya Adur in 
Chidambaram Taluk, South Arcot District. In this case the grant was not of a 
whole village or a named village, and a portion of the village about 26 acres and 
odd have been retained by the grantor at the time of the original grant and subse- 
quently granted to a mosque ‘The village did not become an estate under the pro- 
visions of the Estates Land Act (Third Amendment) Act XVIII of 1936 When the 
Government wanted to apply the provisions of the Madras Estates Land (Reduc- 
tion of Rent) Act (XXX of 1947) to the suit village, the unamdar instituted a 
suit, O S No 59 of 1954 on the file of the Subordinate Judge, Cuddalore, implead- 
ing the State as a party defendant, and therein a declaration was obtained that the 
village was not an estate as defined under section 3 (2) (d) of the Madras Land Act 
and that the Rent Reduction Act was not applicable to the village in question. 
There was an appeal by the State to this Court in AS No 566 of 1955, and this 
Court on 5th January, 1959, confirmed the decision of the trial Court and held that 
the inam 1n question was not an estate Now this village has also been included in 
the notification issued under section 1 (4) of the Inam Estates Abolition Act on 
15th March, 1965 This village comes under the Act as ‘a new 1nam estate’, 
though it is only part of a village granted 1n inam and therefore not an * estate’ 
as defined under the Madras Estates Land Act, 1908 Inam Nilayappatti, a Pudu- 
kottaı nam estate, the subject of Writ Petition No 2586 of 1965 had its origin in the 
grant of the village by a sovereign prince of Pudukkotta: and the inam was subse- 
‘quently settled ın 1912 under the Pudukkottai Inam Settlement Rules of 1888. 
On the merger of the Pudukkottaı State with the Indian Union, Madras Act XXIII 
of 1955, the Pudukkottaı Settlement of Inams Act, was passed providing for the re- 
‘cognition of inams granted, confirmed or recognised by the Pudukkottat Admim- 
stration and Settlement of the Inams The Special Officer, Inam Settlement, 
Pudukkottai, found that Tnəm Nilayappatt: and 81 other villages are whole mam 
iruwaram grants of villages We may state that no special pomt was made with 
reference to Pudukkottai ınams, as such 


The Inam Estates Act received the assent of the President on the 11th day of 
"December, 1963, and was first published 1n the Fort St. George Gazette on the İst 
of January, 1964 It extends to the whole of the State of Madras except the 
‘Shencottah taluk of the Tirunelveli District, the Kanyakumari district and the terri- 
‘tories specified in the Second Schedule tó'the Andhra Pradesh and Madras (Altera- 
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tion of Boundaries) Act, 1959. Under sub-section (4) of section 1 of the Act 
-certain provisions of the Act come into force immediately. ‘The rest of the provi- 
“sions were by notification published on 15th March, 1965, brought into force with 
effect from the 15th day of April, 1965, ın respect of the Inam estates specified in the 
notification The Act 1s made applicable to all 1nam estates and an inam estate 1s 
defined ın section 2 (7) as meaning an ‘ existing inam estate ” or a“ new mam estate’ 
An ‘ existing inam estate ” 1s defined by section 2 (4) to mean an mam village which 
"became an estate by virtue of the Madras Estates Land (Third Amendment) Act, 
1936 (XVIII of 1936) A ‘newinam estate’ 1s defined to mean a “ part village 
ınam estate’ or a “ Pudukkottaı Inam estate’ A part village inam estate 1s defined 
"by section 2 (11) as a part of a village including a part of a village 1n the merged 
territory of Pudukkottai the grant of which has been made, confirmed or recognised 
by the Government notwithstanding that subsequent to the grant, such part has been 
partitioned among the grantees or the successors-in-title of the grantee or grantees 
«Explanation | to the definition is of importance Under Explanation 1 (a) where 
the grant of a part of a village as an 1nam 1$ expressed to be a speofied fraction of, or a 
specified number of shares 1n, a village, such part shall be deemed to be a part village 
inam estate notwithstanding that such grant refers also to the extent of such part 
in terms of acreage or cawnies, or of other local equivalent Explanation 1 (b) 
excludes from the definition of a part village 1nam estate, the area which forms the 
subject-matter of a grant, where the grant as an inam 1s expressed to be only 1n terms of 
JAcreage or cawnies Pudukkottaı Inam estates are inam villages in the merged terri- 
tory of Pudukkottai and set out 1n schedule to the Act The consequence of a noti- 
fication under the Act 1s set out 1n Chapter II By section 3 (2) the entire inam estate 
(including all communal lands and porambokes, other non-ryoti lands, waste lands, 
pasture lands, forests, mines and minerals, quarries, rivers and streams, tank and 
irrigation works, fisheries and ferries) shall stand transferred to the Government and 
vest 1n them, free of all encumbrances, and the Madras Revenue Recovery Act, 
1864, the Madras Cess Act, 1965, and all other enactments applicable to ryotwari 
areas are made applicable to the 1nam estates "There are provisions ın the Act 
for survey and settlement operations and introduction of Ryotwari settlement. 
'Section 9 specifies the class of lands 1n respect of which the landholder would be 
entitled to ryotwari patta Section 10 specifies the lands 1n respect of which a ryot 1s 
entitled to ryotwari patta Section 11 provides for a case where no person is entitled 
to a ryotwari patta under section 9 or section 10 A ryotwar1 patta 1s granted under 
this section on the basis of personal cultivation as detailed in the section The pro- 
vision relating to the payment of compensatior 1s found under Chapter VI and by 
section 23 compensation shall be determined for an inam estate as a whole and not 
‘separately for such of the interests therein Section 24 provides for the determina- 
tion of a basic annual sum and the compersation payable in respect of an inam 
‘estate except 1nam estate belonging to religious, educational and charitable insti- 
tutions 1s by section 31 made up of multiples of the basic annual sum, 1n a descend- 
ing scale the multipher going down with the increase 1n quantum of the basic annual 
sum. ‘The basic annual sum by section 25 is the aggregate of two sums, less certam 
deductions provided in sction 28; (1) the whole of the gross annual ryotvvarı 
-demand ın respect of all lands in the nam estate, ın respect of which any person other” 
than the landholder 1s entitled to a ryotwari patta as ascertained under section 26 
less the deduction specified therein, and (2) the whole of the average ret annual 
miscellaneous revenue derived from all other sources in the mam estate specified 
in clause (b) of section 3 but not including lands in respect of which the land 
holder 1s entitled to a ryotvvarı pətta as ascertained under section 27. Section 27 
provides that the net annual miscellaneous revenue shall be the average of the net 
annual income derived by the Government from such sources during the faslı year 
commencing on the notified date, if such date was the İst day of July, or onthe Ist 
July, ummediately succeeding the notified date, if such date was not the 1st day of 
July and the next faslı year 1n case ryotwari settlement iseffected.n that year or the 
next two faslı years ın other case” Section 30 (1) excludes from the computation of 
the basic annual sum, the ryotwar1 assessment imposed on all lands in an inam in 
respect of which any person including a landholder 1s entitled to ryotwari patta under 
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section 11 of the Act. Religious, educational and charitable institutions are under 
section 32 to be paid compensation by an annual allowance called tasdik allowance. 
There are special provisions relating to 1nam estates held on condition of rendering 
service to religious institutions. Section 56 makes provision for collection of rents 
in arrears accrued prior to the notification and it entitles the tenant to secure a dis- 
charge of the balance of rents due on making certain payments even in cases where 
decrees of the Courts have been obtained — Itis unnecessary for our present purpose 
to go into greater details of the enactment As stated at the outset, the provisions 
in the Act generally follow those ın the Estates Abolition Act (Madras Act XXVI 
of 1948) relating to Zamındarı and Melwaram inam estates The important devia- 
tion 1s 1n regard to compensation. While under Madras Act XXVI of 1948 
basic annual sum in respect of a melwaram inam estate 1s arrived at by deducting 
from the aggregate of the gross annual ryotwari demand and the net annual mus- 
cellaneous revenue, the jodi, quit rent, kattubadi, etc , payable by the landholder 
to the Government or to the landholder of another estate, under the present Act, 
besides the Jodi, quit rents or other amounts payable annually, the whole of the assess- 
ment levied on any land in an inam estate under the Madras Inams (Assessment) 
Act (XL of 1956) ın respect of which the landholder 1s entitled to a ryotwari 
patta, 1s also deducted. 


Learned Counsel examined elaborately the various provisions of the Act with 
a view to show that the compensation which is purported to be provided by the 
Act has been by various shifts and devices reduced to an illusory figure. The 
attempt of learned Counsel has been to make out that the principles laid down in 
the Act for computation of the compensation operated in reality to cut down the 
compensation and the provisions relating to compensation are in truth a fraud 
on the Constitution being a colourable legislative expedient to acquire property with- 
out payment of compensation. The gravamen of the complaint 1s as to the pro- 
visions for compensation ‘There is no dispute that the acquisition and the vesting 
of the property in the State 1s in the process of land reforms, a public purpose Now 
since the Fourth Amendmert of the Constitution in 1955, no law for acquisition 
by the State of property for a public purpose can be questioned on the ground that 
the compensation provided for is inadequate So long as the law provides for com- 
pensation, either fixing the amount or laying down the principles for determination. 
of the compensation, even 1f the compensation 1s inadequate, Article 31 (2) precludes 
challenge Of course compensation even under the amended Articles 31 (2) has. 
to be the ‘ just equivalent ” of what the owner 1s deprived of and the principles should. 
be provided for ascertaining the compensation İt 1s pointed out by the Supreme 
Court in Vajravelu v Special Deputy Collector for Land Acquisition, West Madras}, 
at page 1024. 


“ Under amended article, the law fixing the amount of compensation or laying down the princi 
ples governing the said fixation cannot be questioned 1n any Court on the ground that the compensa- 
tion provided by that law was inadequate If the definition. of ‘ compensation! and the question of 
Justiciability are kept distinct, much of the cloud raised will be dispelled 


The argument that the word ‘ compensation ” means a just equivalent for the property acquired 
and, therefore, the Court can ascertain whether it 15 a * Just equivalent’ or not, makes the amendment of 
the Constitution nugatory It will be arguing in a circle. Therefore, a more reasonable interpreta- 
tion is that neither the principles prescribing the just equivalent nor the Just equivalent can be question- 
ed by the Court on the ground of inadequacy of the compensation fixed or arrived at by the working of 
the principles 


On the other hand, if a law lays down principles which at or about the time ‘1t 1s acquired, it may be 
said that they are not principles contemplated by Article 31 (2) of the Constitution If the compen- 
sation 1s illusory or if the principles prescribed are irrelevant to the value of the property at or about 
the time of its acquisition, 1t can be said that the Legislature committed a fraud on power and, therefore 
m lawisbad It 1s a use of the protection of Article 31 in a manner which the Article hardly inten- 

e 33 


The arguments for the ınamdars proceeded on the premises that the protective 
mantle of Article 31-A of the Constitution does not shield the Act from judicial! 
————— MM PEPPER EP REPRE. ERE 


I (1964) 2 S.C J. 7o3 (1964) 2 M.LJ]. A.LR. 1965 SC ror? (1024). 
(S.C.) 173. (1964) 2 An.W R. (SC) 173; 
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scrutiny astoits validity from the standpoint of Articles 14 and 31 (2) of the Consti- 
tution ‘The State would take its stand, however vulnerable the Act may be, behind 
the bar which, it is stated ıt has been able to secure under Article 31-A as 
unsurmounteble For the State it is also said that none of the provisions of the Act 
are discriminetory or violative of any of the guaranteed fundamental rights Ad- 
verting to the provisions relating to the grant of ryotwari pattas and the requirement 
as to personel cultivation, 1t 1s submitted that the inamdars of the estate dealt 
with under the Act form a separate and independent class by themselves and cannot 
claim equal treatment with inamdars who cen claim only melwaram rights The 
1namdars ın question are either grantees of both the warams or grantees of melwai am 
while already owning the kudiwaram It is pointed out by the State that the 
requirement as to personal cultivation could not be held unreasonable even in 
respect of religious and charitable institutions, as the personal cultivation required 
is Cultivation by the landholde: himself by his own servants or by hired labour 
‘with his own servants or hired stock in the course of husbandry The very object 
of agrarian reforms is to assure the land to the actual cultivator that he may put 
forth his best efforts on the land and secure the maximum yield therefrom "The 
provisions regarding grant of ryotwari patta are not aimed at depriving the holder 
of his lands but at securing better return from the lands Courts, however, are 
not concerned with the wisdom or discreetness of the policy embodied in legislation, 
but only wath its constitutional validity. Courts have to see that constitutional 
limitations are not evaded by resort to colourable devices, but once the legislation 
18 1n its true nature and character within the competence of the Legislature, there 
1s no question thereafter of any fraud on legislative power — If in pith and substance 
the legislation 1s within the ambit of the Legislature's competency, the motive 
behind the legislation is totally irrelevant. The doctrine of fraud on the Const.tu- 
tion or colourable legislation, we may state, does not refer to any question of bona 
Jides or mala fides on the part of the Legislature. The whole doctrine resolves itself 
into the question of competency of the Legislature to enact the particular law 
If the Legislature 1s competent to pass a particular law, the motive which impelled 
it to act are really irrelevant (see Gayağatlı Narayan Deo v. State of Orissa,) 
Legislative power in, relation to any subject-matter 1s capable of abuse, buf it is 
not to be assumed that there has been an abuse or that 1t has been improperly used. 
If the legislation as oppressive while within the competence of the Legislature the 
remedy 1s appeal before a different forum, to the representatives in the Legislature 
and if their conscience 1s not scared, to the electorate, and not striking down of the 
legislation by Courts The power of the Legislature, it needs no emphasis, 18 
only to make laws within its legislative competence may be circumscribed by specific 
legislative entries under Schedule VII of the Constitution or limited by the funda- 
mental rights guaranteed under the Constitution The Legislature cannot trans- 
gress the field of 1ts competency either directly or indirectly and the Courts can 
Scrutinise the law to ascertain whether the Legislature by any device purports to 
make a law which 1s cstensibly within its field and competence, yet in effect and 
substance goes beyond it. In Ladore v. Bennet?. Lord Atkin made the dicta: 


“ It is unnecessary to repeat what has been said many time by the Courts m Canada and by the 
“Board that the Courts will be careful to detect and invalidate any actual violation of constitutional res- 
trictions under pretence of keeping within the statutory field A colourable device will not avail ” 


In Vajravelu v. Special Deputy Collector’, Subba Rao, J., speaking for the Court 
observes : 


“When a Court says that a particular legislation is a colourable one, it means that the Legislature 
has transgressed its legislative powers 1n a covert or indirect manner, 1t adopts a device to outstep the 
limits of its power Applying the doctrine to the instant Case,the Legislature cannot make a Jaw in dero- 
gation of Article 31 (2) ofthe Constitution İtcan, therefore, only make a law of acquisition or requisi- 
tion by providing for ‘compensation ” in the manner prescribed in Article 31 (2) of the, Constitution 
If the Legislature, though ex facie purports to provide for compensation or indicates the principles for 
ascertaınıng the same, but in effect and substance takes away a property without paying compensation 

sit will be exercising power it does not possess If the Legislature makes an illusory compensation or by 
KM uM""HNUıM.N... U..———uu....——. 
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“ 
ındıcatıng the principle for ascertaınıng tbe compensation which do not relate to the property acquired. 
or to the value of property at or within a reasonable proximity of the date of acquisition or the principles 
are so designed and so arbitrary that they do not provide for compensation at all, one can easily hold 
that the Legislature made the law ın fraud of its powers Briefly stated the legal position is as followss- 
If the question pertains to the adequacy of compensation, it is not justiciable, if the compensation fixed 
or the principles evolved for fixing it disclose that the Legislature made the law m fraud of powers in 
the sense we have explained, the question 1s within the jurisdiction of the Court ” 


But the limitation on legislative powers in the. matter of acquisition and requisition- 
ing under Article 31 (2) are lifted where Article 31-A applies An Act protected 
by Article 31-A, even if it violates the requirements of Article 31 (2) and provided 
only illusory compensation or principles for ascertaining compensation so wholly 
unrelated to the matter and arbitrary as to make it impossible for the expropriated 
owner to secure any compensation, will not be open to challenge as a piece of colour- 
able legislation or a legislation in fraud of powers. 


Mr Vedantachari, learned Counsel who led the attack for the nam holders 
attempted a three pronged drive to take the Act out of 1ts cover under Article 31-A 
and expose it for invahdation under Articles 14 and 31 (2) ‘Though several of 
the provısons of the Act were characterised as unreasonable, no specific mention 
was made of Article 19 evidently in view of the continuarce of the proclzmat'on. 
of emergency The challenge to the availability of Article 31-A for the State with 
reference to Inam Estates Act may be briefly summarised thus. (1) the first 1s a 
direct attack on the validity of the assent of the President aided by a flanking 
movement. When securing the assent of the President to the Bill as provided 
under Article 31-A, the President was apprised of and the attention of the President 
drawn to the true effect of the provisions of the Bill relating to compensation wh.cl 
aieillusory making the Act really confiscatory and a fraud on the Constitution. 
Hence the assentıs a nullity The flanker is that a law violative of fundamental rights: 
is void at 1ts inception and so a still-born law To such still-born law there can be 
no assent as the first proviso to Article 31-A (1) contemplates only a law made by 
the Legislature of a State being reserved for the consideration and assent of the 
President ; (2) Neither the property defined as ‘ existing nam estate’ or the pro- 
perty defined as ‘new inam estate? are estates as required under Article, 31-A. 
of the Constitution Still less are minor inam estates As regards an existing inam. 
estate, though ıt comes under the definition of estate under the Madras Estates Land: 
Act, 1908, as the amending Act, Madras Act XVIII of 19836: under which ait 
was made an estate, was vlira vires of the then Legislature and therefore void. ‘The 
definition cannot, therefore, be availed of (3) Thirdly, it is contended that it is: 
implicit in the very concept of the expression acquisition in Entry 42 of the Con- 
current List that there should be compensation and the compensation should be the 
just equivalent of what the owner has been deprived of It 1s stated that provision. 
of compensation 1s a restriction on the power for acquisition and that the com- 
petency of a Legislature to make a law for acquisition is conditional on its providing 
the just equivalent of the property acquired as compensation There could be no Jaw 
for acquisition without compensation, and where there 1s no true compensation the 
law 1s void for lack of competency of the Legislature and the assent of the President. 
would not cure such lavv For the assent to give validity it must be within the 
competence of the State Legislature, outside the protection given by Article 31-A- 


The Inam Estates Act, as stated, received the assent of the President on the 11th. 
day of December, 1963 and was first published in the Fort St George Gazeite on. 
the Ist of January, 1964 The provisiors of the Act, ex facie fall under Entzies 18 
and 45 of the State List II of Schedule VII to the Constitution 


** Entry 18 —Land that is to say rights in or over land, land-tenures, including the relation of land- 
lord and tenant, and the collection of rents transfer and alienation of agricultural land, land 1mprove- 
ment and agricultural loans , colonisation 


Entry 45 —Land revenue, including the assessment and collection of revenue, the maintenance of 
land records, survey for revenue purposes and records of rights, and alienation or revenues ” 


As an Act for acquisition it falls under Entry 42 of the Concurrent List, List IIE 
of Schedule VII, which is: 


* Acquisition and requisitioning of property. 
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A Bill No. L of 1961 was originally mtroduced in the Legislative Assembly on the 
29th September, 1961, and was referred to a Select Committee It took in only 
inam villages which became estates under the Madras Estates Land (Their Amend- 
ment) Act of 1936 The Select Committee was not able to make its recommendz- 
tion before the Assembly was dissolved and accordingly the Bill lapsed It is the 
subsequent Bill No II of 1962, 1ntroduced on 27th April, 1962, that became the Act. 
After the Select Committee’s report on the Bill new inam estates ” were also bought 
under the Act. In the counter-affidavit on behalf of the Government it 1s stated 
that the Bill had been discussed threadbare by the Joint Select Committee and when. 
referring the Bull for the assent of the President specific attention was drawn to the 
provision of Article 31 of the Constitution The relevant papers relating to the 
securing assent of the President to the Bill including the original Bill were produced 
in Court and we find from the record that the entire Bill which ultimately became 
law had been reserved and submitted to the President was specifically drawn to the 
fact that assent was sought under Article 31-A of the Constitution In the reply 
affidavit in Writ Petition No 1457:t is averred thus on the question of the Pres- 
dent’s assent : 


** At the time when the Bill was passed, it was made to appear that the compensation was being 

provided under the Act to the dispossessed landholder — Itis that assurance that must have enabled the 
obtaining of the assent of the President The obtaining of the assent in such a context cannot preclude- 
this Honourable Court in examining whether the statute is not a fraud on the Constitution Neither 
the fact that the Bill was referred to a Joint Select Committee nor the fact that the attention of 
President was drawn to Article 31-A of the Constitution can render the statute valid which is otherwise- 
a fraud on the Constitution” 


We are unable to appreciate the import of these averments As already stated; 


it is the Bill that was ultimately passed by the Legislature with its provisions as to- 
compensation which has since become law that was submitted to the President for 
his assent. Counsel for the petitioners does not contend that it 1s otherwise. 


The relevant proviso to Article 31-A reads : 


“ Provided that where such law 1s a law made by the Legislature of a State, the provisions of this. 
Article shall not apply thereto unless such law, having been reserved for the consideration of the Presi— 
dent, has received his assent ” 


The provision for assent in respect of State Billsis found in Articks 200 and 901 
which run thus: 


** Article 200 When a Bill has been passed by the Legislative Assembly of a State or, in the case- 
of a State having a Legislative Council, has been passed by both Houses of the Legislature of the State : 
it shall be presented to the Governor and the Governor shall declare either that he assents to the Bill 
or that he withholds assent therefrom or that he reserves the Billfor the consideration of the President 


Provided that the Governor may, as soon as possible after the presentation to him of the Bill! 
for assent, return the Bill if 1t is not a money Bill together with a message requesting that the House 
or Houses will reconsider the Bill or any specified provisions thereof and, in particular, will consider- 
the desirability of introducing any such amendments as he may recommend in. his message and, when 
a Bill is so returned, the house or houses shall reconsider the Bill accordingly and if the Bill is passed: 
again by the House or Houses with or without amendment and presented to the Governor for assent, 
the Governor shall not withhold assent therefrom ^ 


Provided further that the Governor shall not assent to, but shall reserve for the consideration 
of the President, any Bill which in the opinion of the Governor would, if it became law, so derogate 
from the powers of the High Court as to endanger the position which that Court 1s by this Constitu- 
tion designed to fill 


v 


Article 201 When a Bill is reserved by a Governor for the consideration of the President, the- 
President shall declare either that he assents to the Bill or that he withholds assent therefrom 


Provided that, where the Bill is not a money Bill, the President may direct the Governor to 
return the Bill to the House or as the case may be the Houses of the Legislature of the State together 
with such a message as 1s mentioned in the first Proviso to Article 200 and when a Bill is so returned 
the House or Houses shall reconsider 1t accordingly within a period of six months from the date of 
receipt of such message and 1ifitis again passed by the House or Houses with or without amendment 
it shall be presented again to the President for his consideration ”’ 


Article 31 (3) and Article 31-À provide for reservation of the Jaw for the President's 
assent Article 31 (3) may also be set out : 


** No such law as 1s referred toin. clause-(2)-made.by the.Legislature of a-State shall have effect 
unless such law, having been reserved for the consideration of the President has received his assent, ? 
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It is not disputed that this Court has power to determine when challenged whether 
everything has been done which the law prescribes as necessary for the emergence of 
a valid statute. What 1s now said 1s, that constitutional nights of the subjcct have 
been infringed with reference to the statute by the failure ın its format or, of a ccm- 
ponent part of the law making body Examining the qucstion whether such an 
enquiry woald necessarily lead to a breach of Parhamentery privilege, 1t 1s observed 
by AG Guest in Oxford Essays in Jurisprudence, 1961 at page 215 
“ Ever since the memorable judgment of Holt C J imn Askby v White1,1t has been settled that 
privilege 1s part of the common law and cannot affect rights to be exercised outside or independently 
“of the house Regularity of internal proceedings is one thing, the constitutional rights of the subject 
are another and ıt 1s latter which are 1n 1ssue in such a case ” 
Article 212 of the Constitution orly precludes Courts from enqvirirg into. the valı- 
dity of any proceedings in the Legislature on the ground only of any allegec  irregu- 
larity of procedure The contention of Counsel as we understand 1s that the impact 
of the Bill rr its full force would have been obvious to the President from its language 
and that the possible repercussions of the Billin regard io compensation and other 
features must have been brought specifically to the notice of the Presidert Now 
apart from the terms of the Bill there could have been ro assurance as to compensa- 
tion and the Bill in its final form was before the Pres.dent Learned Counsel said 
that as the provision of the Bill was confiscatory ın character the assent should 
have been given. But the argument overlooks that the very purpose of reserving 
the Bill under Article 31-A for the President's assent 1s to cure its invalidity. It must 
be in the consciousness that the Bill would be attacked as void being in contraven- 
tion of Articles 14, 19 and 31 that the Bill 1s submitted to the President for his assent 
under Article 31-A Assent under Article 31 (3) gives sanction for some limited in- 
roads on property rights Assent under Article 31-A gives greater even practically 
full cover, Articles 14, 19 and 31 being taken out ofthe way This protective Article 
proceeds on the basis that the law m*y be void as inconsistent with or taking eway 
or abridging the rights conferred urder Articles 14, 19 ard 31 The President, of 
course, 18 expected to consider the lew and assent, end it has to be presumed that 
the President has done so The President may declaie either that he asserts to 
the Bill in which case the Bill becomes law or that he withholds assent therefiom 
in which case the Bill falls through, urless the procedure indicated in the proviso 
to Article 201 1s followed It must be noticed that Article 31-A was first inserted 
by the Constitution (First Amendment) Act of 1951 and has undergone two amend- 
ments, first in 1955 under the Fourth Amendment and agam 1n 1964 under the Seven- 
teenth Amendment ‘The amendments have purposely been given retrospective 
effect to save legislation effecting agrarian reforms The Article with its emenrd- 
ments has come into the Constitution to save such legislation from attacks on the 
ground of constitutional transgressions based on Articles 14,19 and 31 The 
contention 1n the circumstances thatthe law being violative of the constitutional 
guarantees the President should not have given his assent is meaningless and 
unsound Equally the submission that as the law impinges Articles 14, 19 ard 31 (2), 
itis a fraud on the Constitution, is devoid of substance Once the absence of 
legislative competency from violations of Articles 14, 19 and 31 (2) 1s cured by 
the President’s assent, that Act cannot be challenged as a fraud on powers for 
transgression of rights guaranteed under those Articles. 


It 1s submitted that in the camouflage of language and definition ard  pre- 
‘tentious provision for payment of compensation, the true effect of the Act, its eva- 
sion and invasion of the guaranteed rights have been kept masked and veiled from 
the President In our view this 1$ a hopelessly puerile submission. Learred Counsel 
submits that the President has been constituted the sole Judge for deciding whether 
the State law should have effect. Itis, therefore, incumbent it 1s stated, that while 
the Bill in form 1s not confiscatory but 1n reality the compensation provided for 
will be illusory, the Statement of Objects and Reasons accomparying the Bill and 
sent to the President must be complete and there must be full disclosure of the possi- 
ble repercussions of the several provisions of the Bill We agree with learned Coun- 
sel that reservation of a Bill for consideration and assent by the President is not a 
——— —— 


1, (1703) 14 St. Tr, 695. 
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mere matter of form. As we see it, it 1s an essential end important pait of the machi- 
nery of law making set up by the Constitution Bearing in mind the practice that 
had been obtaınıng in Constitutions of the Colonies ard Dominions of the British 
‘Commonwealth including the Constitution under the Government of India Act, 
1935, we think it may be safely assumed that when a Bill is reserved by a Governor 
of a State for consideration of the President, the Bill will be examined by the Law 
Advisers of the President Under the Constitution as. now amended, the Legislative 
power for acquisition and requisition of property has been brought into the Concui- 
rent List and Article 44 of Part IV. containing Directive Principles of State policy 
provided for securing for citizens a uniform civil code throughout the territory of 
India The President may be expected to consider any State Bill submitted to him 
from the angle of securing unifo:muity of legislation ‘The President may be expected 
to examine with all the facilities at his disposal the effect and extent of transgression 
-of the constitutional rights guaranteed, when protection is sought for such trənsgres- 
sion. Learned Counsel points out that as laid down in Vajravelu v Spectal Deputy 
Collector’, a Legislature 1n making a law of acquisition or requisition shall provide for 
a just equivalent of what the owner has been deprived of, or specify the principles for 
the purpose of ascertaining the just equivalent of what the owner has been deprived 
of. Here isa right ina citizen to have the just equivalent of what he has been 
‘deprived of by State acquisition ; but the right is not justiciable when the question 
raised is as to the adequacy of compensation and the only safety 1s ın the consi- 
deration of the law by the President. Now while a law under Article 31 (2) could 
be challenged where the compensation fixed 1s illusory or the principles prescribed 
are irrelevant to the value of the property at or about the time of the acquisition as a 
fraud on powers, even this limited scope for challenge 1s unavailable if the Act falls 
under Article 31-A. Hence, learned Counsel contends that a heavy responsibility 
rests on the President as the ultimate authority against wholly unjust and expro- 
priatory laws in such cases. 


In this connection elaborating the argument, learned Counsel drew our atten- 
tion to certain passages in the classic treatise, Spenser Bower on Actionable Non- 
disclosure. We are unable to appreciate the relevancy of the principles found in 
these passags in the context of law making according to constitutional provisions. 
At page 517 of the treatise, in para. 581 it is stated : 


“ Whenever the Crown, or an officer or department of the State 1s induced by suppression, or 
Perversion, of material facts within the actual or presumptive knowledge of the grantee, to confer any 
privilege on a subject, whereby the rights and interests of any other subject, or of the King’s other 
subjects 1n general, are proportionately curtailed, such grant, on the proper proceedings being taken 
by the proper parties will be repealed, revoked, withdrawn or avoided, or (without being formally 
avoided) treated as void. ”’ 


For one thing there has not been a plea in the present case of any suppression or 
‘perversion of material facts 1n securing the assent and we do not see any case made 
out, that information was deliberately withheld from the President when securing his 
assent $ nor was there anything to prevent the representatives of the 1namholders 
submitting their case on the Bill to the President The President must be presumed’ 
to have fully acquainted himself with the whole scope of the Bill and its full impli- 
cations Law has not prescribed any procedure to be observed before the President 
gives his assent to a bill reserved for his consideration And there 1s a presumption 
of regularity attached to all official business ; omnia. presumuntur rite et solemniter 
esse acta In the same treatise on actionable non-disclosure at page 519 it is 
observed : 

“ The burden of proof on the party claiming relief 1s, mutatis mutandis substantially the same as 
that which rests on a party complaining of the non-disclosure to him of material facts in the course of 
a negotiation with a view to a contract or transaction uberrimae fidet That is to say, the Attorney- 
General, or the aggrieved subject, as the case may be, must allege and establish circumstances raising 
the duty of disclosure as between the grantee and the Crown, and must show that 1t was material for 


the Crown to be informed of tbe particular undisclosed fact Secondly, he must show if challenged 
the existence or occurrence, 1n point of fact, of that which he alleges to have been withheld from the 
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King’s notice , fourthly 1t must be shown that the subject to whom the impeached grant was made 
had either actual or presumptive knowledge of the undisclosed fact Lastly, it must be established- 
that the King had no knowledge ahund: of the undisclosed fact. 


Theie 1s nothing in the light of the said principles to suggest that the reservation. 
of the Bill fo: the President's assent and the securing of the President's assent to 
the bill is in any manner vitiated, even assuming that Courts could go behind the 
assent once given by the President. But as pointed out by Mahajan, J. (as he then 
was), in Raja Surya Pal Singh v. The State of Uttar Pradesh! , 1t is the subjective opinion 
of the President that leads to the assent and it is not justiciable. ‘The learned 
Judge observes: 


ee The difference is that persons whose properties fall within the definition of the expression ‘estate’ 
m Article 31-À are deprived of then remedy under Article 32 of the Constitution and the President 
has been constituted the sole Judge of deciding whether a State law acquiring estates under compulsory 
power has or has not complied with the provisions of Article 31 (2) The validity of the law 1n those 
cases depends on the subjective opinion of the President and 1s not justiciable Once the assent is, 
given, the law is taken to have complied with the provisions of Article 31 (2) ° 


In our view, though the broad principles on which the assent is intended to be given 
or withheld from a 1eserved Bill may be deducible, they are not specifically laid 
down in the Constitution. That being so, it will not be open to the Courts to: 
question the propriety of the President’s action We may in this connection refer 
to section 13 (2) of the Government of India Act, 1935, whereby it 1s provided that 
the validity of anything done by the Governor-General shall not be called in 
question on the ground that 1t was done otherwise than in accordance with any 
instrument of Instructions issued to him. Under the Cénstitution Act of 1935, it 
may be iemembeied, the Governor-General was bound by the Instrument of 
Instructions to withhold his assent from certain Bills, in cei tain cases. 


We shall next take up the cognate contention that as a law which t1ansgiesses 
the fundamental rights must be deemed to be void from its inception; the President's 
assent cannot give it life and make it effective. It is argued that the Act 1n question 
is a post-Constitution Act which infringes guaranteed fundamental iights and is 
therefore a still-boin law dead from the beginning. The contention is that the law 
under Article 31-A which is 1eserved for consideration of the President can only 
mean a valid law and there can be no valid law when it contiavenes the provisions- 
of the Constitution In other words, it is said that the Act which 1s sent to the 
President is an unconstitutional Act and therefoie not a law unde: Article 13 (2). 
This is aigumg on a circle. The law is reserved for the President's assent to give 
it life, to make it valid and effective Constitutionally it is yet to become a law. 
A Bill pending assent 1s 1n the legislative process of becoming law. ‘The question. 
of voidness can arise only in relation to a law and not to a Bill If the contention 
put forward 1s accepted, it will render Article 31-A nugatory. A reading of Articles 
31 and 31-A shows that ın the context, the word ‘ law’ ın the first proviso to Article 
91-A cannot be understood ın its strict sense Article 31-A assumes that the legis- 
lation in question 1s open to attack under Articles 14, 19 or 31. The very language 
“ no law shall be deemed to be void on the ground that 1t 1s inconsistent with 
o1 takes away or abridges any of the rights conferred by Article 14, Article 19 or 
Article 21? assumes that the law may be void but for the non-obstante provision. 
In our view, the word ‘law’ appears to have been used 1n a compendious way descri- 
bing also a legislation that has been passed through the Legislature of a State and. 
not yet received the assent of the President. In Part VI of the Constitution where 
the legislative procedure 1s given, there 1s no provision for reservaticn of a law for 
the President's consideration Aiticles 200 and 201 speak only of a Bill In our 
view the woid ‘law?’ used in Article 31-A means just a Bill passed by the Legislatwe 
ofa State Sımıla: arguments had been attempted with reference to Article 31 (3) 
in the State of Bihar v Kameshwar Singh?, the (Darbanga Case) ,? wherc Patanjah Sasti1,. 
C.J. observes: 
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“ The Constitution would thus seem to contemplate only Bills passed by the House or Houses of 
Legislature being reserved fox the consideration of the President and not laws to which the Governor 
has already given his assent Nor is the phrase ‘law so assented to” strictly accurate, as the previous 
portion of the clause makes it clear that what 1s reserved for the President's assent and what he assents 
to is. a Billand nota lav The phrase obviously refers to what has become a law after receiv ing the 
assent of the President — Similaily, Article 31 (3) must, in my judgment, be understood as having 
reference to what, 1n historical sequence, having been passed by the House or Houses of the State 


Legislature and reserved by the Governor for the consideration of the President and assented to by 
the latter, has thus become a law ”” 


In Vesveshwar Rao v The State of Madhya Pradesh, Das, J. (as he then was) with 
rcference to Article 31 (3) observes 


“ The whole argument is built on the word ‘law’ — I do not think that what is referred to as 
law in Article 31 (3) 1s necessarily what had already become a law before receiving the assent of the 
President Ifthat were the meaning, the clause would have said unless such law, hav ing been reserved 
for the consideration of the Piesident, receives his assent The words ‘has received his assent’ clearly 
imply and point to an accomplished fact that the clause read as a whole does not grammatically 
exclude a law that eventually became a law by having received the assent of the President The 
question whether the requirements of Article 31 (3) have been complied with will arise only when the 
State purports to acquire the property of any person under a law and that person denies that the assert- 
ed law has any effect It1s at that point of time that the Court has to ask itself . . * Is it 
a law which, having been reserved for the consideration of the President, has received his assent ?. 
I think it 1s in this sense that the word ‘law’ has been used In other words, the word ‘law’ has 
been used to mean what at the time of dispute purports to be or as asserted to be a law. ” 


These observations would apply with equal forceto the word ‘law’ in Article 31-A. 


We shall now proceed to the consideration of the submission that the mams 
which the ympugned Act seeks to cover are not estates whose acquisition 1s protected 
under Article 31-A of the Constitution The ımpugned Act acquires, for the 
purpose of completing the agrarian reforms that the Covernment has in view, inam 
estates as defined in the Act (İnam estates are either existing mam estates or new 
ına m estates. ‘The definition of these mam estates has already been set out. Article 
31-A, clause (2), as 1t now stands amended by the Constitution. (Seventeenth 
Amendment) Act, 1964 with retrospective effect, defines an estate thus : 


' (a) the expression ‘estate’ shall, in relation to any local area, have the same meaning as 
that expression or its local equivalent has 1n the existing law relating to land tenures 1n force 1n that 
area and shall also 1nclude— 


e 
(1) any jager, tnam or muaft or other similar grant and in. the States of Madras and Kerala, 
any janmam right ; 


(ur) any land held under ryotwari settlement ; 


(ın) any land held or let for purposes of agriculture or for purposes ancillary thereto, including 
waste land, forest land, land for pasture or sites of buildings and other structures occupied by cultivators 
of land, agricultural labourers and village artisans. ’’ 


If the property, the subject of acquisition under the impugned Act, falls within 
the definition of estate under Article 31-A (2) as above set out, the validity of the 
Act cannot be impugned on the ground that 1t contravenes Articles 14, 19 and 31. 
The question, therefore, for consideration 1s whether the inams defined under the 
Imam Estates Act fall under the expression ‘estate’ ın Article 31-A (2) (a). Where 
the property sought to be covered by the Act is in the terminology of the existing 
law 1elating to land tenures ın force ın the State described as estate, there can 
be no difficulty. Existing law is defined under Article 366 (10) as meaning any 
law, ordinance, order, bye-law, 1ule or regulation passed or made before the com- 
mencement of the Constitution by any Legislature, authority or a peison having 
power to make such a law, ordinance, order, bye-law, rule or regulation. Difficul- 
ties can arise only where the relevant local law does not describe 2ny particular 
agricultural property as estate It 1s not of course disputed that even though no 
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agricultural property 1s expressly or specifically described as an estate in a local law, 
there may be agricultural properties in the area which will constitute an estate under 
clause (2) (a). In such cases, 1t will become neccessary to examine its attributes and 
essential features and enquire whether it satisfies the tests for an estate unde clause 
(2) (a) Of the two tenures which fall under the concept inam estate in the 
impugned Act, prima facie there can be no d.fficulty in holding that the existing 
ınam estate is an estate under Article 31-A The very definition. of existing inam 
estate conveys that 1t 1s an estate under the existing law It 1s a whole inam village 
which was brought under the Estates Land Act under section 3 (2) (d) of the said 
Act by the Madras Estates Lard (Third Amendment) Act XVIII of 1936 These 
estates were excluded from the estates taken over under the Madras Estates (Aboh- 
tion and Conversion into Ryotwar1) Act XXVI of 1948 These estates are other- 
wise known as Iruwaram Inam Estates 


On behalf of the owners of these 1ruwarem estates, the contention now made 
is that the Third Amendment Act of 1936 itself 1s not a valid law and was beyond 
the competence of the Provincial Legislature İt is contended that it contravened 
section 299 (2) of the Goverrment of India Act of 1935 in not providing the just 
equivalent of what the proprietor was depiived of by bringing in the inəms under 
the Estates Land Act It may be stated that when legislation to bring the iruwaram 
;nams under the previsions of the Estates Land Act was on the anv.l in 1934 there 
was considerable agitation by these rramdars The Governor-General in the 
first instance withheld his assent to the Bill and learned Counsel drew out attention 
to the following statement of the Governor-General for withholding his assent to 
the Bill. 


“ln accordance with the provisions of sub-section (4) of section 81 of the Government of India 
Act (1919) I hereby signify to you that my reason for with holding my assent from the Madras Estate 
Land (Second Amendment) Act, 1934, 1s that after the most anxious consideration, 1n the course of 
which representations submitted in support of the Act, have received no less attention than represen- 
tation submitted in opposition thereto I have reached the conclusion that the Act 1s expropriatoiy 
ın that ıt involves the loss of kudrwaram lands included in their inams by those inamdars who under 
the existing law would be in a position to establish their ownership of the kudiwaram and that a measure 
producing this result with no provision for the compensation of persons adversely affected should not 
be allowed to becomelaw 1 desire at the same time to make it abundantly plain that this conclusion 
is 1n no way based on opposition and implies no opposition, to the proposition that the tenants of inam- 
dars should be placed 1n a position enabling them to acquire occupancy rights and that I have been 
constramed to withhold my assent from the present measure by reason only of the fact that it fails to 
provide equitable compensation for the inamdats whose rights are affected thereby. ” 


We may 1n passing observe that learned Counsel sought to press home his contention 
just now considered the question of the President's assent by referring to the regard 
the Governor-General has shown in the matter of the amendment. But they 
were spacious days of the laissez-faire doctrine, when the alien Government did not 
mind being very solicitous of property rights, may be in the view that they contiis 
buted to the stability of the Empire. The then Madras Government subsequently 
sought and obtained sanction for a Bill with provisions for some compensation 

by the addition of clauses providing that if an mamdar proved that he had 
kudiwaran right in the land which did not come within the definition of private 
Jands, the tenant of such land could acquire occupancy rights on payment of 
compensation to the 1namdar The quantum of compensation which ultimately 
came to be provided when the Bill became law was an amount equivalent to the 
annual rent payable in respect of the land together with costs of preparing any 
instrument required to confer occupancy right. It is the case of the petitioners 
that this compensation was wholly inadequate and nominal and the legislation 
was confiscatory in character, but that no action was taken by the inamdar 
immediately, as comprehensive tenancy legislation was awaited In the report of 
the Estates Land Act Committee, Part I (Prakasam Committee, 1937) in their 
conclusion 1t 1s remarked with reference to the quantum of compensation that had 
been providcd to the 1namdars under Act XVIII of 1936 that 1t was hke granting 
one pie nominal damages 1n an action for tort The Committee observed thet if 
Courts declared that the kudiwaram right was in the inamdar he must be given 
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a reasonable compensation for parting with such rights and that he will be entitled 
to compensation on the same basis in which a vendor or owner would be entitled 
to get in return for parting with his rights, from a purchaser. Learned Counsel 
relied on section 299 of the Government of India Act which in express terms said 
that the Legislature had no power to make any law authorising compulsory acquisi- 
tion for public purpose of any land unless the law provided for the payment of 
compensation for the property acquired Reference 1s made to the decision of the 
Supreme Court in Jeejeebhoy v. Assistant Collector, Thana!, where 1t has been held 
that 1t cannot be said that the expression ‘compensation’ 1n section 299 of the Govern- 
ment of India Act, 1935, should be given a meaning more restricted than that given 
to the said expression 1n Article 31 (2) of the Constitution. The expression “compen- 
sation’ 1n section 299 of the Government of India Act will also mean a just equivalent 
of what the owner has been deprived of. But this contention elaborately developed 
has to fall to the ground for the simple reason that the Government of India Act, 
1935, became effective only from 1st April, 1937, and the Third Amendment Act 
had long prior to that date became law 


There 1s another formidable obstacle in the way of the petitioners relying on 
section 299 of the Government of India Act. Under the Third Amendment Act 
there 1s no question of any compulsory acquisition of property for public purpose 
to take in the obligation of providing for payment of compensation The Third 
Amendment Act 1s one intended to regulate the relation between the landlord and 
tenant and diminish the rights till then enjoyed by the landlord in connection with 
his land. In this view, the fact that further amendment of section 3 (2) (d) of the 
Estates Land Act was deemed necessary to bring in all iruwaram inam villages and 
the necessary amendment was made only m 1945 by the Madras Estates Land 
(Amendment) Act II of 1945 1s not of any consequence. İt follows that an existing 
inam estate would fall under the expression ‘estate’? in Article 31-A (2) (1) of the 
Constitution and legislation in respect of the same could claim protection under 
the first proviso to Article 31-A (1). 


The next question for consideration will be whether the property falling under 
the definition of new inam estate under the impugned Inam Estates Abolition Act 
would be covered by the expression ‘estate’ under the Constitution. A new mam 
estate as per the definition includes a part village mam _ estate which in fact 1s a 
minor inam, and what 1s referred to as a Pudukotta: Inam estate. The contention 
that these 1nams are not estates under Article 31-A, applies also to minor inams, 
the subject of legislation under the 1mpugned Act XXX of 1963. Briefly put 
the argument runs thus. Once there 1s a definition of the expression ‘estate’ in 
any existing local law relating to land tenure, Article 31-A would apply only to 
such estates, and by a mere post-Constitution definition a property which was not 
an estate previously cannot be brought under the expression ‘estate’. Minor 
1nams were never deemed to be estates. ‘Though the scope of tbe expression ‘ estate ? 
in Article 31-A has by the Seventeenth Amendment been considerably widened, 
the two impugned Acts proceed only on the basis that all ams are also estates 
under Article 31-A. Under the Constitution First Amendment whereby Article 
31-A was added to the Constitution, ‘ estate ” was defined thus. 

““The expression ‘estate’ shall in relation to any local area have the same meaning as the expression 
* or its local equivalent ” has in the existing law relating to land tenures in force in that area, and shall 
ako include any jagir, tnam or mauft or other sumilar grants ” 

The Fourth Amendment to the Constitution added at the end of the definition '* and 
in the States of Madras and Kerala any Zenmam rights." Now the scope of the 
expression *estate? has further been widened by the Seventeenth Amendment, as 
set out before. Learned Counsel for the petitioners contends that the word ‘inam’ 
found in clause (2) (a) (1) of Article 31-A as it now stands should be construed in 
ejusdem generis sense as to include only an mam that was an estate on the date of 
the Constitution. It 1s submitted that only those 1nams which under the existing 
law were estates would be covered by the expression ‘ estate * under clause (2) (a) 
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that is to Say, imams which became estates under the Third Amendment to the 
Madras Estates Land Act could alone be considered to be estates for Article 31-A. 
The argument is that the original intention in the introduction of Article 31-A was 
to cover only cases of Zamındars and other intermediaries who stood between the 
State and cultivators and who were generally alienees of land revenue. It is urged 
that it 15 only what may be broadly described as landlord tenures that fall within 
the scope of the expression ‘estate’. According to learned Counsel where there is 
an existing law in which the word * estate’ as such is defined, the word should have 
that meaning and the expressions following in Article 31-A (2) hke jagir, nam and 
muafi are just illustrative of the kinds of estates that could come under the central 
concept of the word ‘ estate? so defined. But as we see it, neither by the language 
of Article 31-A nor by the setting of the relevant expressions are we compelled to 
adopt the narrow construction suggested for the petitioners. The scope of the 
expression has been deliberately expanded by the two Amendments and the inclusion 
of jagir, nam and muafi is preceded by the phrase “ and shall also include”. The 
significance of this phrase, ın our view, 18 that otherwise these tenures would not 
be estates. The use of the word ‘also’ must have its proper import. The word 
“any” before jagzr, inam and müaft is significant. When the expression is “any” 
inam, we cannot limit mams to any particular category, to ınams which were 
estates under the local law prior to the 26th of January, 1950 only. There is no 
restriction on the content of the word “inam ' as to requne it to satisfy the definition 
of estate in the local area. In Dilworth v Commissioner of Stamps1, Lord Watson 
stated: 


*** Include’ is very generally used in interpretation clauses to enlarge the meaning of the words 
or phrases occurring in the body of the statute, and when it is so used those words and phrases must 
be construed as comprehending not only such things as they signify according to their. na tural import 
but also those things which the interprétation clause declares that they shall include. ” 


If the connecting word used had been only * inclusive’? and not the expression ^ and 
also include’, a contention is plausible that the word has been used in the restrictive 
sense. Occasionally no doubt in some instances the word ‘include? may be used 
as illustrative of what has been said before. But in the context of the present user, 
it 18 clear that the word has been used in an expansive sense. We do not think it 
necessary to labour further on this contention, as the question is concluded by the 
decision of the Supreme Court in Mahant Sankarshan Ramanuja Das Goswam v 

The State of Orissa?, which, we find, confirms the decision of the Orissa High Court 
in Sankarsana Ramanuja v. Orissa State3, The Orissa High Court rejected a contention 
similar to the one now put forward before us seeking to confine the word “inam " in 
Article 31-A (2) (a) to whole inam villages which were estates under the Madras 
Estates Land Act and as not including minor inams The inams ın question which 
came up for consideration before the Orissa High Court were grants of lands which 
comprised both melwaram and kudivaram rights and were just minor inams. 
Upholding the decision of the Orissa High Court, Hidayatullah, J., speaking for 
the Court observed: 


"Learned Counsel for the appellants also urged, though somewhat faintly, that the ejusdem generis 
ruleshould be applied to the definition of ‘estate in Article 31-A (2) (a) as also the corresponding new 
definition in the Abolition Act. This argument proceeds upon an assumption for which there 1s no 
foundation. The ejusdem generis rule is applicable where wide or general term has to be cut down with 
reference to the genus of the particular terms which precede the general words — This rule has hardly 
any application where certain specific categories are ‘included’ 1n the definition. The ejusdem generis 
may be applicable to the general words ‘ other similar grant? which would take their colour from the 
particular categories, “ jagir, nam and muafi’ , which precede them, but the word “inam ” is not subject 
to the same rule Once it 1s held that 1nams of any kind were included, it makes little difference if the 
inams were of lands and not of whole villages. So also the fact that the holders of such inams cannot 
be described as intermediaries, or that they comprised both the melwaram and the kud:waram nights ” 


In view of this decision of the Supreme Court before us, the contention 1s not even 
open to the petitioners that Article 31-A will not apply to the 1nams which are the 
subject of the impugned Acts, Madras Acts XXVI and XXX of 1963. 
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We shall next take up for consideration the final ground of attack to dislodge 
the İmam Estates Act from its position of vantage under the cove: provided by Article 
31-A By the proviso to Article 31-A (1) once the Bill has been 1esei ved for consi- 
ederatıon of the President and his assent secured, the law gets piotection from being 
assailed for transgiessions of Articles 14, 19 and 31 of the Constitution But Aiticle 
31-A of the Constitution cannot stand in the way of judicial scrutiny on the compe- 
tency of the Legislature over the subject of legislation. ‘The contention that requnes 
examination, ıs that the field of legislation under Entry 42 of List IIT providing for 
compensation 1s conditioned from the very connotation of the word ‘ acquisition ’, 
that the law providing for acquisition should also provide for compensation, and 
‘compensation, has been declared by the Supreme Court, to mean the just equivalent 
‘of what the owner 1s deprived of The argument is that by history and legislative 
practice the word * acquisition’ has a special meaning and has always been under- 
stood as acquisition subject to payment of just compensation: the power of acquisi- 
tion can be exercised only subject to the payment of proper compensation 
Acquisition and compensation in its tiue scope go together and are inseparable 
so much so that there could be no law for;acquisition without provision for compen- 
sation ‘The provision for compensation under Article 31 (2), 1t 1s stated, only 
gives a further safeguard lifting the requirement to the status of a fundamental right. 
Learned Counsel submits that it is a double safeguard and the non-availability of 
one, namely, compensation as a fundamental right, will not preclude agitation for 
fair compensation as an inherent and well understood concomitant of any acquisition 
‘We are constrained to say that this argument 1s wholly devoid of substance and we 
mean no disparagement to learned Counsel for the petitioners to whom we aie 
indebted for interesting arguments on several questions that arose for consideration 
in these cases, when we say that this is the weakest and most fragile argument 
that could be laid hold of, similar aaguments having been attempted and turned 
down in the Supreme Court 1n cases impugning Zamındarı Abolition Acts The 
only excuse which we can see for resurectmg this argument before us without 
reference to the prior decisions is that the 1namdars find themselves in extremis and 
hope to find some foothold ın the bastion from some of the amendraents that have 
since been made to the Constitution. 


Now let us examine this position Prior to the Seventh Amendment of the 
‘Constitution in 1956, that is, prion. to lst November, 1956, the legislative power 
relating to acquisition and 1equisitioning was divided between the Union and States 
Acquisition for the purpose of the Union was Entry 33 in List I, Seventh Schedule 


“ Acquisition or 1equisitioning of property for the purpose of the Union ” 
‘The State's power was found in Entry 36 of List II : 


“ Acquisition or requisitioning of property except for the purpose of the Union, subject to the 
provisions of Entryf42 of List III.” 


The power in matters relating to compensation was found 1n the Concurrent List ; 


** Entry 42" APrinciples on which compensation for property acquired or requisitioned for the 
‘purpose of the Union or of a State or for any other public purpose is to be determined, and the form 
-and the manner ın which such compensation is to be given. ? 


By the Seventh Amendment, Entiy 33 in List Iand Entry 36 in List II were dropped 
and foi the original Entry 42 in List III was substituted as Entry 42: 


* Acquisition “and requisitioning of property. ? 


The provision relating to the principles on which and the manne: in which compen- 
sation for property acquired or requisitioned is to be determined and given 1s now 
755 only in Article 31 (2) Article 31 (2) since the Fourth Amendment in 1955 
reads. 


** No property shall be compulsorily acquired or requisitioned save for a public purpose and save 
by authority of a law which provides for compensation'for the property so acquired or requisitioned 
and either fixes the amount of the compensation or specifies the principles on which, and the manner 
in which the compensation 1s to be determined and given ; and no such law shall be called in question 
ın any Court:on the ground that the compensation provided by that Jaw 1s not adequate.” 
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Aiticle 31 (2) before its amendment in 1955 ian thus. 


** No property, moveable or immoveable, including any interest m, or in any company owning, 
any commercial or industrial undertaking, shall be taken possession of or acquired for public purposes 
under any law authorising the taking of such possession or such acquisiticn, unless the Jaw provides. 
for compensation for the property taken possessicn of or acquired and either fixes the amount of the 
compensation, or specifies the principles on which and the manner in which, the ccmpensation 1s to 
be determinedg and given " 


Prio to the amendment of clause (2) by the Fourth Amendment, the language 
of the clause was not quite clear only m respect of public purposes and it seemed that 
only by implication one could" infer from the principles of ‘eminent domain "* 
that the existence of public purpose was a condition piecedent to compulsory 
acquisition of property and that accordingly the question as to the existence of public 
purpose was justiciable notwithstanding Articles 31 (4) and 31-A There was 
strong cleavage of judicial opimion as will be seen in the Darbhanga case’, thice 
of the learned Judges Patanjal: Sastıı, C J , and Mukerjee ard Das, JJ., holding 
that the existence of a public purpose as a pre-requisite to the exercise of the power 
of compulsory acquisition 1s an essential and integral pant of the provisions of Article 
31 (2) and an infringement of such a provision cannot be put forward as a ground 
for questioning the validity of an Act providing for compulsory acquisition, while 
the other two learned Judges Mahajan, J , (as he then was) and Chandiasekhara 
Iyer, J , held that the scope of Article 31 (4) is limited to the express provisions of 
Article 31 (2) and' though the Courts cannot examine the extent or adequacy of 
the provisions of the compensation contained in any law dealing with the acquisition 
of property compulsorily, yet the provisions of Article 31 (4) do not in any way 
debar the Court from considering whether the acquisition is for a public purpose. 
By the amendment introducing the word ‘save for a public purpose’, public purpose 
has been made an express condition for compulsory acquisition or iequisitioning, 
and further clauses (1) and (2) of Article 31 have been made mutually exclusive, 
clause (2) besides being attracted only when there is compulsory acquisition or 
requisitioning We fail to see how these amendments to the Constitution prov.de 
any 100m for arguments for the petitioners Far from it they point the other way. 
In fact, we heard nothing tangible. The provisions as to payment of compensation 
is an essential requisite even originally unde: Article 31 (2) andit was never in 
doubt that the relevant legislative entires by themselves did not make provision 
for compensation a valid requirement of legislative competence. Compensation. 
having been provided for under Article 31 (2), it cannot at the same time be 
1egarded as inheient and involved as a matter of common law in the legislative entry 
providing for acquisition —expressum facit cessare taciturm In the Dharbanga case, 
Patanjah Sastrı, C J , remarks at page 904, 


** Tt is true that under the common law of eminent domain as recognised m the jurisprudence of 
all civilised counrties the State cannot take the propeity of its subject unless such property is 
required for a public purpose " 


Proceeding the learned Chief Justice observes at page 906 : 


** The fact 1s that the law-making power of both Parliament and State Legislatures can be exe: 
cised only subject to the aforesaid two restrictions, not by reason of anything contained in the entries 
themselves but by reason of the positive provisions of Article 31 (2) and, as laws falling under Article 
31 (4) or under Articles 31-A and 31-B cannot be called in question in a Court of law for non-comphance 
with these provisions, such laws cannot be struck down as unconstitutional and void ” 


At page 929, Mahajan, J (as he then was) who differed as iegards “ public 
purpose ”,stated 


“ The question for consideration is whethe: this obligation to pay compensation for compulsory 
acquisition of property has been impliedly laid down by the Constitution-makers m our Constitution: 
under legislative head 1n Entry 36 of List II and Entry 33 of List I, or whether this all important obli- 
gation which follows compulsory acquisition as a shadow has been put m express and clear terms some- 
where else ın the Constitution To my mind, our Constitution has raised this obligation to pay com- 
pensation for the compulsory acquisition of property to the status of a fundamental right and st has 
declared that a law that does not make provision for payment of compensation shall kevoid It did 
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not leave the matter to be discovered and spelt out by learned arguments at the Bar from out of the 
contents of Entry 96 , they explicitly provided for it in Article 31 (2) of the Constitution As the 
obhgation to pay has been made a compulsory part of a statute that purports to legislate under Entry 
33 of List I and Entry 36 of List II, it is not possible to accede to the contention of Mr P R Das 
that the duty to pay compensation 1s a thing mherent ın the language of Entry 86 1 agree with the 
learned Attorney-General that the concept of acquisition and that of compensation are two different. 
notions having their origin in different sourses One is founded on the sovereign power of the State to 
take, the other 1s based on the natural right of the person who 1s deprived of property to be compensated. 
for hisloss One is the power to take, the other, 1s the condition for the exercise of that power Power 
to take was mentioned in Entry 36, while the condition for the exercise of that power was embodied 
1n Article 31 (2) and there was no duty to pay compensation implicit in the content of the entry itself ”’ 


The learned Judge rejected the attempt to link up Entry 36 1n List II with Entry 
42 1n the Concurrent List as based on an unsourd contention Das,J, at pege 
979 stated : 


“ In my judgment, for the reasons stated above, the major premise in the arguments advanced. 
by Mr P R Das under the first head, namely, that the obligation to pay compensation 1s implicit in. 
Entry 36 ın Last I by itself or read with Entry 42 1n List IIT is unsound The obligation to provide 
for compensation being as I hold, a provision of Article 31 (2) and not being implicit in or a part and 
parcel of the legislative power itself under Entry 36 in List II read by itself or in conjunction with 
Entry 42 in List III, the 1mpugned Act cannot, by virtue of Articles 31 (4), 31-A and 31-B be called 
1n question on the ground thatit contravenes or 1s inconsistent with or takes away or abridges any of 
the rights conferred by the provisions of clause (2) of Article 31, that 1s to say, that 1t does not provide 
for compensation ” 


The aforesaid decision is clear and binding authority for the position that 
the obligation to pay compensation for property acquired by the State 1s not an 
obligation imposed by Entry 36 of List II read by itself or in conjunction with Entry 
42 of List III. There is nothing in the Fourth Amendment that could 1n the least 
affect the decision, and by the Seventh Amendment all scope for such arguments, 
isremoved İt 1s suprising that 1n spite of these explicit and weighty pronounce- 
ments, if we may say so with respect, as to the content of the legislative lists the 
matter should have been resurrected once again. The effect of the Fourth 
Amendment, if at all, has been to make the requirement as to public purpose 
explicit or express in Article 31 (2). That the effect of the Fourth Amendment is 
to make clauses (1) and (2) of Article 31 mutually exclusive, does not affect the 
proposition now under consideration. The following observation of the Supreme 
Court in State of Bihar v. Rameshwar Pratap!, on the effect of the Fourth Amendment 
15 Significant in the context of the present contention: 


** The question whether the validity of a law for compulsory acquisition of property by the State 
can be challenged on the ground that the * acquisition ” 1s not for a public purpose had to be consider 
ed by this Court even before the amendment of Article 31 (2) as mentioned above m State of Bihar v. 
Str Kameshwar Singh® Article 31 (2) asit then stood did not m so many words provide that no acquisi- 
tion can be made save for a public purpose , but 1t was argued on behalf of the State that such a pro- 
vision was implicit in the words of Article gi (2) This argument was rejected by Mahajan and 
Chandrasekhara Atyar, JJ , but it was accepted by Patanjah Sastri, C J , and Das, J , both of whom 
held that the requirement of public purpose bemg a condition for compulsory acquisition laid down 
by Article 31 (2), the law was saved 1n spite of the violation of such condition by Article 31 (4) and. 
also Article 31-A Mukherjee, J , also said that the requirement of public purpose was a condition 
implied in the provisions of Article 31 (2) His Lordship then added : 

“For my part I would be prepared to assume that clause (4) of Article 31 relates to everything 
that 1s provided for in clause (2) either m express terms or impliedly and consequently the question of 
the existence of a public purpose does not come within the purview of an inquiry in che present case. 
It was in this State of Judicial opinion that Article 31 (2) was amended by the Constitution (Fourth 
Amendment) Act as mentioned above and the requirement of public purpose was expressly made a 
condition for compulsory acquisition by the State The basis for the argument that the question 
whether there was a public purpose or not 1s open to judicial review in spite of Article 31-À has there- 
fore disappeared 


It 1s worth noticing in this connection that in Str Kameshwar Singh’s case?, the argument that quite 
apart from anything 1n Article 31 (2) as 1t then stood no law of acquisition could be made except for 
a public purpose was sought to be remforced by the words in Item 36 of the State List and Item 42 of 
the Concurrent List : R seh 000, Ge M^ QUEE zy HR LE AUR cuoi 

"The argument on the basis of these entries was that the State'Legislatures had no power to make a 
law for acquisition of property without fulfillmg the condition of public purpose The Constitution 
(Seventh Amendment) Act which came into force on 1st day of November, 1956 deleted Entry 36 of 
the State List and substituted fo the former phraseology ın Item 42 of the Concurrent List the words 
a € €——X a ÓERÉ 


1 (1963) 1SCJ 415 ILR 40 Pat 996 2 (19528 QJ 354 (19522 SCJ 427: 
AIR UK C TN at 1652 (1952) S.C J 446 (1952) S.C.R 889 


29 


226 THE MADRAS LAW JOURNAL REPORTS. [1967 


* acquisition and requisition of property? — It is quite clear that afte: its amendment the legislative 

hst permits the State Legislature to enact a law of acquisition even without a public purpose , and 
that the only obstacle to such a law being enacted without a public pui pose is the provisions of Article 
31(2) That obstacle also disappears if the law in question is one within Article g1-A ” 


The effect of the Fourth Amendment 1s to biing in the iequnement as to public 
purpose ın line with the requirement as to compensation Since the Fourth Amend- 
ment, the only obstacle to a law of acquisition being enacted without a public 
purpose or compensation, 1s Article 31 (2) In the words of Das Gupta, J , 1n the 
above case cven that obstacle disappeais 1f the law in question 1s within Article 
31-A 


Reference was made by learned Counsel to Atto ney-General v. De Reyser”s 
Royal Hotel, Lid 1, and Central Contiol Board v Gannon Brewery?, for his contention 
that there could be no acquisition. without providing for just compensation and 
that the distinction between acquisition and confiscation 1s that for the latter there 
is no compensation and when power 1s conferred for acquisition, it umplies that the 
law providing for acquisition should provide for compensation We find little 
support 1n them for these propositions which have to be considered under the provi- 
sions of our Constitution These decisions do not go against the rule, a rule as much 
of logic as of commonsense, that when specific provision has been made in respect 
of compensation the 1mplied power if any should be held to have disappeared In 
Attorney-General v. De Keyser's Royal Hostel, Ltd 1, relied on by learned Counsel, Lord 
Atkinson observed 


** I should prefe: to say that when such a statute, expressed the will and intention of the King and 
of the three estates of the realm, 1s passed, 1t abridges the Royal prerogative while 1t 1s in force to this 
extent ; that the Crown can only do the particular thing under and 1n accordance with the statutory 
provisions, and that 1ts prerogative power to do that thing ısın abeyance Whichever mode of expres- 
sion be used, the result intended to be 1ndicated 15, 1 think, the same, namley, that after the statute 
has been passed and while it iş in force, the thing it empowers the Crown to do can thenceforth on 
De done by and under the statute, and subject to all the limitations, restrictions and conditions by it 
imposed, however unrestricted the Royal pierogative may theretofore have been "' 


In Legislative, Executive and Judicial Poweis in Australia by W Anstey Wynes; 
3rd Edition, it is stated at page 454 


““The express grant in Par. (xxxı)—(under the Australian Constitution under Par (xxxı) of section 
'51 is found the Legislative power of Parliament with respect to acquisition of property on just terms) 
—both widens and limits the conditions of exercise of the power which would otherwise come within 
the incidental power—enlarges 1t to cover cases of direct acquisition simpliciter without the necessity 
of mere acquisition as part of a scheme, and limits the conditions of exercise to talang *on just terms.* 
Seis Ge, |. ads . If the property 1s taken without compensation the question which arises is 3 
political one merely, since a statute 1s equally good whether it confiscates, or merely compulsorily 
‘purchases; such 1s the position in England and the right flows from the sovereignty of Parhament an 
“does not depend for its defence upon the doctrine called ‘eminent domain’. ‘The learned Justice 
(Barton, J.) questioned whether the Commonwealth had a right of * eminent domain ” in addition to 
‘the legislative power granted by the Constitution. It 1s submitted that the Commonwealth has no 
such power ın view of the grant contained 1n section 51 (xxxi) : expressto unius exclusto alterius. 


It may be relevant also in this connection to refer to the corresponding provisions 
in the Government of India Act, 1935 While the guarantee for payment of compen- 
sation was found under the Constitution of 1935 in section 299, clause (2) in terms 
‘sumilar to Article 31 (2), the legislative power was found in Entry $ of List II 
which spoke merely of ‘ compulsory acquisition of land”. Referring to the scope of 
the entry in Zamindar of Ettayapuram v State of Madras? , it is observed by the Supreme 
Court: 
əx there was no entry in any of the lists attached to the Act of 1935 corresponding 

to Entry 42 1n List IIT of the Indian Constitution. The only entry relevant to this point 1n the Act of 
1935, was Entry 9 of List II which spoke merely of * compulsory acquisition of land ? ; and it is clear 
that a duty to pay compensation or of layıng down any principle regarding it was not inherent, in the 
language of the entry The guarantee for payment of compensation, so far as the Constitution Act of 
1935, 1s concerned, was contained ın section 299 clause (2) .. . ........ zi 

—————“ııxusı—ıax—ncax—ıa—nola—ıı—x—x—xıxxx—xı————nıısxı—ı—xı—ı——ın7oöpoə?Enxıxo—Ux———xın—xıxıTUıb. 
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We have, therefore, no hesitancy in rejecting the contention that provision for 
compensation 1s inherent in Entry 42 of List III, and could affect, the exercise of 
legislative powers under the entry The obligation to provide compcnsation as 
in the case of public purpose since the Fourth Amendment 1s found cnly in Article 
31 (2), and when an Act in shielded from that Article, 1t 1s 1mmune from all attacks 
based on the requirements as to compensation, even if the compensation provided 
is illusory or no compensation 1s provided. It follows that the Madras Act XXVI 
of 1963 mn general 1s not void for lack of legislative competency and there is no room 
for assailing the Act with the picturesque and epigrammatic expressions that the 
enactment 1s a “ fraud on the Constitution” or a “ fraud on power." 


The othe: two Acts, the Leaseholds Act (XXXVII of 1963) and the Minor 
Inams Act (XXX of 1963) are not much different 1n form, effect or content and the 
above conclusion of ours apply to them as well The Leaseholds Act seeks to 
abolish the intermediaries, namely, the lessees of leasehold villages It is stated 
that theie are about 11 leasehold villages in the State, two of them leased for 99 
years and nine others leased permanently Whit Petitions Nos. 1812 of 1965 and 
1958 of 1965 are about the two villages under the 99 years lease which we are consi- 
dering separately on their ments The provisions of the Act follow mutatis mutandis 
the Madras Estates (Abolition and Conveision into Ryotvvarı) Act (XXVI of 1948) 
except m regard to compensation, while the basis for calculating the basic annual 
sum adopted under the Estates Abolition Act has generally been followed, the 
amount of compensation 1s arrived at differently. In the case of leases granted 
in perpetuity the compensation 1s 10 times the basic annual sum and in other cases 
it 1$ five times the basic annual sum. This Act received the assent of the President 
on the 12th of December, 1963 and was first published 1n. the Fort St. George Gazetie 
on the Ist January, 1964, the Act to come into force on such date as the Government 
may by notification appoint. 


There was no serious argument before us that leasehold ^villages will not come 
under the expression “ estate " in A1ticle 31-A of the Constitution as it now stands 
since the Seventeenth Amendment Under Article 31-A (2) (a) (1:4) any lands 
held oi let for purposes of agriculture or for purposes ancillary thereto including 
waste land, forest land, land for pasture or sites of buildings and other structures 
occupied by cultivators of land, agricultural labourers and village artisans is included 
in the expression ‘estate’. The legislation in question (Act XXVITI of 1963) 1s, 
therefore, legislation 1elating to acquisition by the State of estate or 1ights therein 
or extinguishment or modification of any such rights therem The Minor Inams 
Act (Madras Act XXX of 1963) received the assent of the President on the 28th 
of January, 1964 and was first published in the Fort St. George Gazette on the 5th 
of Febiuary, 1964. This Act is for the introduction of ryotvvarı settlement ın minor 
inams, that is, inam grants of 1solated fields or blocks left out of the Inam Estates 
Act of 1963. Except as regards the piovision for compensation this Act also mutatts 
mutandis follows the Estates Abolition Act (Madras Act XXVI of 1948). In the 
case of inams granted to an individual without any condition of rendering service 
to any institution, the compensation 1s provided only for the loss of income from all 
sources in the inam excluding the land in respect of which any person is entitled 
to ryotwari patta under section 8 of the Act. Section 20 deals with payment of. 
tasdik allowance to religious, educational and charitable institutions and section 21 
deals with service 1nams In the case of mam granted to an institution or to an 
individual on condition of rendering sei vice to any institution there 1s provision for 
giving an annual tasdik allowance to compensate for the loss of miscellaneous revenue 
derived from the inam if any at a sum equal to the average net annual miscellaneous 
revenue Under section 8 of the Act every person who 1s lawfully entitled to the 
kudiwaram in an inam land immediately before the appointed day, whether such 
person 1$ an inamdar or not, 1s as and from the appointed day entitled to ryotwari 
patta in respect of the land A distinction 1s made in the cases of lands granted 
as ırüvvaram minor inam for the support or maintenance of 1eligious institutions 
or for the purpose of charity or service connected with the religious institutions or 
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other religious charities. In the view we are taking it 1s unnecessary to go into- 
greater details. 


We shall now take up the contention that at any rate thc scctions in the three 
impugned Acts providing for a tenant securing extinguishment and discharge of 
arrears of 1ent at his option by depositing a fraction of the rent in atrears even in 
cases where the aııcars have merged ın decrees, are void as lacking legislative 
competency and violative of constitutional guarantees. The provision assailed 
is found in section 56 of Madras Act XXVI of 1963 (Inam Estates Abolition Act): 
section 43 of Madias Act XXVII of 1963 (Leasehold Estates Abolition Act) and 
section 41 of Madras Act XXX of 1963 (Minor Inams Abolition Act) Itmay be 
remembered that the Inam Estates Abolition Act covers not only the whole mam 
village grants which were made estates under Madras Act XVIII of 1936 and what 
are called Explanation estates, that is, estates which were deemed to be covered 
by the 1936 Amendment by the 1945 amendment of the Estates Land Act ,but also 
part village imams and Pudukkottài inams The ‘ existing inam estates’ had been 
subjected to rent reduction under the Madras Estates Land (Reduction of Rent) 
Act, 1947 (XXX of 1947). The impugned provision in the fInam Estates 
Abolition Act is the second proviso to section 56 (1) in respect of * existing inamı 
estates * which runs thus : 


““ Provided further that where the ryot— 
(a) has paid before the notified date or pays within two years of that date, or 


(b) where the rate of rent for the land has not been fixed under the Madras Estates Land. 
(Reduction of Rent) Act, 1947 (Madras Act XXX of 1947) before the notified date pays within two- 
years of the date on which such rates of rent are fixed under this Act, the rent due for the fasli years 
1356 and 1357 and any interest payable thereon together with any costs which may have been decreed. 
then, all arrears of rent due from such ryot ın respect of all prior faslı years, including interest and. 
costs, if any, shall be deemed to have been completely discharged, 


Explanatton.—Any amount collected by the Government on behalf of the landholder as rent 
from the ryots 1n excess of the rent determined under the Madras Estates Land (Reduction of Rent) 
Act, 1947 (Madras Act XXX of 1947) and paid to the landholder shall, for the purposes of this sub- 
section, be deemed to be an amount collected by the landholder.” 


Section 56 (3) provides for discharge of arrears of rent 1n certain cases 1n regard to 
‘new inam estates’, that 1s, Pudukottaı 1nams and part village inam estates, and 
is given effect at once. Section 56 (3) readst 


* (4) Notwithstanding anything contained 1n this Act, in the case of a new mam estate, all 
arrears of rent payable by a ryot to a landholder in respect of any land ın such estate and outstanding 
on the date of publication of this Act in Fort St George Gazette shall, to the extent to which such arrears 
are ın excess of the rent due for three faslı years ın respect of that land, be deemed to be discharged 
whether or not a decree has been obtained therefor, if the ryot pays to the landholder the arrears of 
rent due for a period of any three faslı years, 


(3) In any suit or proceeding for the recovery of any arrears of rent referred to in clause 
(1), the Court or authority concerned shall, upon deposit in the Court or before the authority, or upon 
proof by the ryot of the payment, of arrears of such rent for three fash years, dismiss the suit or 
proceeding; 


(s) If before the date of publication of this Act in the Fort St. George Gazette any decree or 

order has been passed ın any suit or proceeding for the recovery of any arrears of rent due from a ryotş 

which is inconsistent with the provisions of this sub-section, the Gourt or authority concerned shall 

upon deposit in the Court or before the authority or upon proof of the payment, of the arrears of rent. 

-due from the ryot for three faslı years and on the application of any person affected by such decree or 
order, whether or not he was a party thereto, vacate the decree or order : 


Provided that nothing contamed in this sub-section shall apply to any suit or proceeding im: 
which the decree or order has been satisfied in full, before the date of publication of this Act in the 
Port St. George Gazette, 


(v2) Pus 

Explanation.—For the removal of doubts 1t is hereby declared that the payment or deposit, of 
arrears of rent for three faslı years referred to ın this sub-section shall be payment or deposit made 
after the date of publication of the Act in the Fort St George Gazette ” 


1 The corresponding provision extinguishing arrears unde the Minor Inams. 
Act, section 41, runs thus .— 


- 
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“ (r) Notwithstanding anything contained in this Act, m the case of a minor inam all arrears 
of rent payable by a person to an 1namdar ın respect of any land m such inam and outstanding on the 
appointed day shall, to the extent to which such arrears are ın excess of the rent due for three faslı 
"years 1n respect of that land, be deemed to be discharged whether or not a decree has been obtained 
therefor 1f such person pays to the 1namdar the arrears of rent due for a period of any three faslı years, 


(2) In any suit or proceeding for the recovery of any arrears of rent referred to in sub-section (1), 

the Court or authority concerned shall, upon deposit in the Court or before the authority or upon 

‘proof by the ryot of the payment, of arrears of such rent for three faslı years, dismiss the suit or pro- 
ceeding. 

(3) If before the appointed day any decree or order has been passed 1n any suit or proceeding 
for the recovery of any arrears of rent due from a ryot, which 1s inconsistent with the provisions of this 
section, the Court or authority concerned shall, upon deposit in. the Court or before the authority, 
or upon proof of the payment, of the arrears of rent due from the ryot for any three faslı years and 
on the application of any person affected by such decree or order whether or not he was a party thereto, 

"acate the decree or order " 


Provided that nothing contained in this section shall apply to any suit or proceeding in which 
the decree or order has been satisfied in full, before the appointed day. 


1212903 : 


Explanation For the removal of doubts it is hereby declared that the payment, or deposit of 

-arrears of rent for three fash years referred to in this section shall be payment or deposit made after 
the appointed day. ”’ 
"The appointed day under the Minor Inams Act 1s the date which the Government 
appoints by notification as the one on which the Act shall come into force The 
provisions in the Leaseholds Abolition Act, section 43 is identical with the provisions 
in the Minor Inams Act. 


It 1s contended for the petitioners that the provision for extinguishing the arrears 
1s on the face of it a deprivation of property and has no place in any scheme of 
‘agrarian reforms. The provision 1s challenged as beyond the legislative competence 
of the State and as one wholly unrelated to the scheme of the Acts in question, 
It is pointed out that with reference to several of the ‘ new inam estates’ the ryots 
had deliberately withheld the rents contending that the properties were estates 
coming under the Rent Reduction Act and the landlords had to institute proceed- 
ings and secure declarations that they were not estates at all under the Estates 
Land Act. In Writ Petition No 1552 of 1965, the present first petitioner had insti- 
tuted a suit for declaration that the property was not an estate within the meaning 
of the Rent Reduction Act, and the proceedings initiated by the State under the 
said Act were ultra vires. The State supported by several tenants opposed the claim 
and on the present petitioner succeeding 1n securing a declaration in the suit that 
the suit village was not an estate to which the Rent Reduction Act applied, the 
State came up in appeal to this Courtin AS No 566 of 1955 This Court on the 
3th of January, 1959 upheld the decision of the trial Court, accepting the contention 
of the present petitioner that 1t was not an estate at all under the Estates Land” Act 
even after the Amendment Acts 1936 and 1945. The petitioners subsequently 
instituted about 34 suits and obtained decrees for amounts totalling Rs 62,471-75 P. 
There are suits pending for arrears totalling about Rs 4,188 and the arrears in 
respect of which suits have not been filed exceed Rs. 23,000 Many of the decrees 
obtained, ıt is stated, are pending execution It 1s stated that there are several 
other ınamdars ın simular position The argument is that the provision for wiping 
‘of arrears cannot fall under Entry 43 of List III and it 1s a case of deprivation of 
money without compensation 


Considerable reliance was placed by learned Counsel for invalidating the 
provision, on the decision of the Supreme Court in Durbanga case. In that case 
the Supreme Court has struck down two of the provisions of the Brha1 Land Reforms 
Act and one of the provisions, section 4 (2), related to arrears of rent By that 
provision all arrears of rent including royalties and all cesses together with interest, 
if any, due thereon for any period prior to the vesting of the estate 1n the State 
which were recoverable in respect of the estates or tenures of the proprietors or 
tenureholders and the recovery of which was not barred by any law of limitation ; 
vested 1n the State and were made recoverable by the State. Fifty percent. of 
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the arreais of 1ent was made re-payable to the proprietor along with compensation, 
that 1s, the State took over all the arrears and decided to refund 50 per cent. of the 
arıcars and forfeit the 1est to itself It is the validity of this provision that was in 
question in Dharbhanga case+, and this question was considered independently 
of the validity of the acquisition of estates. Mahajan, J , (as he then was) held 
that the provisions stood on the same footing as other debts due to Zamındars or 
other movable properties of the Zamindais which it was not the object of the Act 
to acquire observing that the only purpose of acquisition of the arreais was to raise 
revenues to pay compensation to some of the Zamındars whose estates were taken, 
but that purpose did not fall within any definition. however wide of the phrase 
‘public purpose? The law to that extent was therefore unconstitutional. 
Mukherjee, J , (as he then was), invalidating the provision observed at page 960: 

“€ On the face of ıt the legislative provision purports to have been made in exercise of the powers 
conferred on the State Legislature under Entry 36 of List II and Entry 42 of List III of Schedule VII 
of the Constitution In my opinion, this 1s a mere device o1 pretence and the real object which the 
legislation intended to accomplish is to deprive a man of his money which is not ordinarily a subject 
matter of acquisition, in exercise of what are known as powers of eminent domain by the State, with- 


out giving him anything in exchange , and under the guise of acting under Entry 42 of List IIT, the 
Legislature has 1n truth and substance evaded and nullified its provisions altogether "' 


At page 962, the learned Judge further observed. 


** Stripped of all disguise, the net result of the impugned provision is that it would be open to the 

State Government to appropriate to itself half the arrears of rent due to the landlord prior to the date 
of the acquisition without giving him any compensation, whatsoever ”’ 
When ıt was contended on behalf of the State that the provision was incidental 
to the primary object of the Act and could be maintained as essential in legislation. 
for land reforms and land tenures coming unde: Entry 18 in List IT, Das, J (as he 
then was) observed at page 972. 


* Further, the rmpugned Act purports to acquire all arrears of rent and a law foi acquisition of 
the arrears of rent cannot possibly be said to be a law with respect to matters specified in Entry 18 1n 
Last II for 1t cannot be supposed to be a law relating to the collection of rent within the meaning of 
that entry.” 


Dealing with the argument of the Attorney-General that legislation under Entiy 42 
can also lay down principles that would lead to the non-payment of any compen- 
sation and the reliance by the Attorney-Gene1al on United Provinces v. Atıqua Begum ,* 
Chandrasekhara Aiyar, J , observed at page 1010 


"6 There is nothing in Antiqua Begum’s case~ that supports the argument Jt was there held that 
under the head * payment of rent ” there could be legislation providing for remission of rent. Payment 
of rent 1s not a legal obligation of every tenure and the Legislature can enact that under certain cir-- 
cumstances or conditions there shall be iemussion of rent But as regards compensation for State 


acquisition, 1ts payment 1s a primary requisite universally recognised by law This is the essential 
distinction to remember when we seek to apply the case quoted "' 


Proceeding the learned Judge observed with ieference to the vesting of arrears of 
rent. 


‘any public purpose in taking them over 1s conspicuous by its absence — It is fairly obvious 
that resort was had to the arrears either for augmenting the financial resources of the State or for paying 
compensation to the smaller proprietors out of this particular item of acquisition ” (Page 1014). 


But there 1s a vital distinction between the provisions 1n the Bihar Land Reforms 
Act which was struck down by the Supreme Court as unconstitutional and the 
provisions relating to arrears of rent in the impugned Acts. Here the arrears of 
rent do not vest in the State. There is no question here of acquisition of arrears of 
rents by the State whethe: they have merged ın decrees or not as in the Bihar Act. 
Apart from the fact that after the Fourth Amendment of the Constitution even the 
question of public pu: pose which was considered by some of the learned Judges in 
the Darbhanga case, to be justiciable is ro longer open to judicial scrutiny where 
Article 31-A apples, this is not a case, of the State to any extent benefiting by the 
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arrears. ‘Two of the learned Judges who formed the majority in the Darbhanga 
case”, base their decision regarding the invalidity of the provisions in respect of 
arrears of rent mainly on the ground that there was no public purpose behind that 
acquisition. In this connection we have to refer to Article 31 (2-A) introduced 
by the Fourth Amendment 


** Where a law does not provide for the transfer of the ownership or right to possession of any pro- 
perty to the State or to a corporation owned or controlled by the State, 1t shall not be deemed to pro-- 
vide for the compulsory acquisition or requisitioning of property, notwithstanding that it deprives. 


any person of his property ” 
It follows that there is no question of acquisition of the anears of rents 
tor the impugned section in the Acts to come under Article 31 (2). 


Now the field of legislation unde: Entry 18 of List II, covers 1elation of land- 
lord and tenant and the collectwn of rents. There is no reason to limit the content 
of the Entry, particulaily the words “ the collection of rents” It can well include 
remission of rents İt was observed by Gwyer, C.J , in the Federal Court in Atigua- 
Begum's case?. with reference to Entry 21 of the Provincial List corresponding to the 
present Entry 18. 


** The general descriptive words in item No. 21, include “ the collection of rents ? ; and if a Pro” 
vıncial Legislature can legislate with respect to the collection of rent, it must also have power to legis- 
late with respect to any limitation on the power of a landlord to collect rents, that is to say, with res- 
pect to the remission of rents as well as to their collection ”” 


Cléarly the impugned provision is within the legislative competence of the State 
and no question of colourable legislation can arise Though the provision may be 
severable, ıt cannot be said to be unrelated to the object o1 the scheme of the legis-. 
lation. The provision provides ameliorative relief to the agraiian population in 
the villages. It must be noted that the tenants do not get automatic discharge 
of all arrears due by them An option 1s given to them and if they want to claim 
the benefits of the measure, they are bound to pay a portion of the rent ın arrears 
A period 1s fixed fo: the payment and the exercise ofthe option May be that the 
inamdars had obtained decrees; but the tenants have to an extent to pay the costs 
incurred by the inamdars, if they seek to avail themselves of the provision for scaling 
down the arrears of rent It 1s 1n one sense beneficial to the parties concerned: 
the burden of the previous arrears having been discharged, one may expect the 
cultivator to apply himself to the land without fuither worry The bulk of the 
tenants are generally tardy in the payment of 1ents and when once the rents fall 
into arrears the tenants find it difficult to pay the current 1ent in full while liquiaa- 
ting the airears cven im part So while a part of the arrears is cleared the current 
ient falls into airear And as for the landloid it is common knowledge that his 
difficulties start with secuning a deciee Endless execution proceedings have to 
be taken by the Jandloid before he is able to realise his dues and he saves the costs 
and tribulation of execution proceedings and uncertainties of realisation of the full 
amounts by providing for partial discharge on ready payment of a portion It 
may be that 1n many cases the provision gives a shattering blow to the landlord's 
economy 


But there can be no doubt that any scheme of agiatian ieforms and better ng 
of the conditions of the agiiculturists who work on the land can properly envisage 
lightening the burden on them of accumulated arreais of rent Provisions in this 
regard are legitimately ancillary to land reforms and get integrated with the core 
of necessaty agrarian legislation Also Article 31-A covers not only legislation 
for the acquisition by the State of any estate o1 of any right therein, but also legis- 
lation for the extinguishment 01 modification of any rightsin estates In Gangadhara 
Rao v State of Bombay?, a case arising under the Bombay Personal Inams Abolition 
Act, 1953, when 1t was contended that the right of the 1namder to appropriat,, 
———————!— EDIDI ——”.” 
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to himself a part of the full assessment which was left over after he had paid the 
quit rent to the Government 1s not a right in an estate, Wanchoo, J., speaking for 
the Court observed: 

** This contention also has no force Inams being estates, the right of the 1namdar to retain part 
.of the full assessment over and above the quit rent payable to the Government arises because he holds 
the nam estate The right therefore can be nothing more than a right ın an estate ” 

Similarly, here the arrears arise and are due to the 1namdars 1n relation to the inam 
estates which they hold. In Ranjit Singh v. State of Punjab! , the question was, whether 
the provisions of a law for the transfer of the village common land owned by the 
proprietors, to Village Panchayat for the purpose of management 1n the manner 
provided and the conferring of proprietory rights on non-pioprietors in respect of 
‘lands mcluded within the boundaries of the village site was ultra vives. Article 31 
-aS no compensation was payable and whether the law was protected ‘by Article 
31-A. After stating that the view of the Supreme Court was in favour of giving 
large and liberal meaning to the term ‘ estate, rights 1n an estate,’ and “ extinguish- 
ment and modification of such rights’? in Article 31-A, it is observed by 
Hidayatullah, J., speaking for the Court: : 

** The scheme of rural development today envisages not only equitable distribution of land so that 
there is no undue inbalance in society resulting in a landless class on the one hand and a concentra- 
tion. of land in the hands of a few, on the other, but envisages also the raising of economic standards 
and bettering rural health and social conditions s^ c 
"Reference may be made, while emphasising that legislation relating to collection 
of rents can be integrally connected with any scheme of agrarian reforms and may 
be necessary for affecting agrarian reforms, to the observations of Gajendragadkar, 
C J., in Sagan Singh v. State of Rajasthan?. 

‘Thus, ıt would be seen that the genesis of the amendments made by Parliament in 1951 by 
.adding Articles 31-À and 31-B to the Constitution, clearly 1s to assist the State Legislatures in this 
.country to give effect to the economic policy in which the party m power passionately believes to 
(bring about such needed reform It is with the same object the second amendment was made by 
Parliament ın 1955, and as we have just indicated, the object underlying the amendment made by 
;the impugned Act (Seventeenth Amendment) Act ss also the same — Parliament desires that agrarian 
reform in a broad and comprehensive sense must be introduced 1n the interests of a very large section 
cof Indian citizens who live in villages and whose financial prospects are integrally connected with the 
pursuit of progressive agrarian policy.’ 

In our view, it 1s needless to labour on this aspect of the matter further for 
-upholding the validity of the provisions for writing off arrears, as the unreported 
decision of this Court in Raja Rao Suguna Kumaran v State of Madras*, referred to 
by learned Counsel for the petitioners in another context 1s a direct decision on the 
point with reference to similar provision found in the Madras Estates (Abolition 
and Conversion mto Ryotwari) Act, 1948. As stated at the beginning, the three 
impugned Acts follow the pattern of the Estates Abolition Act (XXVI of 1948). 
The second proviso to section 55 (1) of the Act (XXVI of 1948) runs thus: 


** Provided further that where the ryot— 
(a) has paid before the notified date or pays within two years of that date, or 
(b) where the rate of rent for the land has not been fixed under the Madras Estates Land 
«(Reduction of Rent) Act, 1947, before the notified date, pays within two years of the date on which 
such rates of rent are fixed under that Act, the rent due for the fash years 1956 and 1357 and any 
interest payable thereon together with any costs which may have been decreed, then, all arrears of 


rent due from such ryot ın respect of all prior fash years, including interest and. costs, if any, shall 
be deemed to have been completely discharged ” 


In the case cited, taking inspiration from the decision of the Supreme Court in the 
Dharbanga case*, it was argued before Rajamannar, C J., and Venkatarama Ayyar, 
J., that the above provision m section 55 under which on payment of rent due for 
fash 1356 and 1357 and the interest due thereon and costs if any decreed all prior 
arrears stood discharged, was unconstitutional. Overruling the argument the 
learned Chief Justice observed: 
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“Obviously be (Counsel for the petitioners)could not say that the arrears so wiped away were being 
acquired by the Government So far as I understand him, his contention evidently was that the Legis- 
Jature was not competent to enact such a provision This ground js not open to the learned Counsel 
an view of the decision of the Federal Court in United Provinces v. Atiqua Begum?, in which a sirmlar provi" 
sion was held to fallwathin the scope of Entry 21 in List II of Schedule VII of the Government of India 
Act which included “land, that s to say, rights in or over land, land tenures, including the relation of 
landlord and tenant, and the collection of rents '' In that case the United Provinces Government direct- 
«ed a remussion of the rents payable by tenants to their landlords in view of an unprecedented fall in 
the prices of agricultural produce This remission was declared by the High Court unauthorised and 
moperative So in 1938 the Legislature passed an Act called the Regularisation of Remission Act 
which precluded any question as to the validity of the orders of remission being raised 1n Courts This 
Act was attacked as ultra otres of the Legislature and that it was not within the competence of the 
Provincial Legislature It-was held by the Federal Court that the 1mpugned Act was legislation with 
respect to the ““ collection of rents " within the meaning ofEntry 2i of List 11 | 
have no doubt that legislation with respect to the remission of rents is legislation with respect to a 
matter included m Item 21 ” 


"This decision in our view is a complete answer to the contention of Counsel as to 
"want of legislative competence for the impugned provisions. 


We nave already indicated that the legislation fulfils the requirement of Article 
31-À (1) (a) We have held that Act XXVI of 1963, Act XXVII of 1963 and Act 
XXX. of 1963 fall under the expression ‘estate’ in Article 31-A. We, therefore, 
conclude that the three 1mpugned Acts are fully covered by Article 31-A of the 
Constitution and are protected from attack against their constitutionality on the 
score of any of the provisions of the Acts being violative of the fundamental rights 
guaranteed under Articles 14, 19 and 31 of the Constitution. In Gangadhara Rao v. 
State of Bombay?, 1t is stated , 

** Tt 1s true that by sub-section (5) of section 17 no compensation js to be paid for the loss to the 
ınamdar of what he used to get because of the difference between the quit-rent and the full assessment 
It 1s however clear that Article 31-A saves the Act from any attack under Article 31 which 1s the only 
Article providing for compensation " 


Tt follows that the validity of the Acts cannot be questioned even on the ground that 
no compensation whatsoever has been provided for the acquisition of certain 
specific 1nterests. 


On this conclusion strictly speaking it 1s unnecessary to have any elaborate 
survey of the provisions of the Acts and examine whether and if so to what extent 
they are violative of Articles 14 and 31 of the Constitution. However, having 
regard to the learned arguments, and the scathing criticisms of the Acts from Counsel 
for the inamdars we shall briefly refer to the more impressive of them, with reference 
to the Inam Estates Abolition Act. The same would cover the corresponding 
provisions in the other Act except as 1egards the determination of the total amount 
of the compensation. Our attention 1s drawn in particular to section 30 (1) of 
the Act by which the ryotwari assessment imposed on all lands in an inam estate 
in respect of which amy person is entitled to ryotwari patta under section 11, is 
excluded m determining the basic annual sum. It is contended that private lands 
are indisputably properties in which the full proprietorship is vested 1n the 1namdar 
and by defining private lands in a manner totally unrelated to the inam tenure 
as has obtained in these parfs and the normal mode of enjoyment of the lands, 
securing of ryotwari pattas under the Act by the landholder 1s made extremely 
difficult The conditions requisite foi secuung a ryotwarl patta, ıt 1s pointed, 
cannot ordinarily be expected to be complied with, as there have been statutes 
operatmg during the relevant period which would make 1t impossible for the inamda1 
to comply with the requirement as to personal cultivation for securing ryotwari 
patta. Under the Act, even when it 15 established that certain lands are private 
lands of the landholder, he will not be entitled to a ryotvvarı patta, unless it 1s, prove 
that the lands have been cultivated by the landholder himself with his own servants 
or hired labour in the oidinary course of husbandry for a continuous period of three 
years within a period of 12 years immediately before the first day of April, 1960. 
Tne practice of a landholder generally has been to grant short teim lease of private 
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lands for fixed payments of grain or cash. Occasionally the rent may be a share 
of the produce. In regard to religious, educational and charitable institutions, 
short term leases is the normal method of enjoying the income from private land. 
While the inamdar happens to be a woman, the only convenient mode of enjoy- 
ment is to grant short term lease. The Madras Tenants and Ryots Protection 
Act (XXIV of 1949), the Madras Cultivating Tenants Protection Act (XXV of 
1955) and similar tenancy legislations have during the relevant period made it 
impossible for the proprietor to secure possession of his private lands for personal 
cultivation as now required under the Act. Counsel pointed out that if by reason 
of the stringent provision of section g and the requirements of section 11, a landholder 
is unable to secure ryotwari patta, he will not only be losing the land but also by 
reason of section 30 (1) have no compensation for the land in question, the assess- 
ment of the land getting deducted from the basic annual sum. This, 1t 1s submitted, 
is nothmg but naked confiscation by the device of definition. But the argument 
in the ultimate goes to the question of adequacy of compensation. One of the 
elements that should properly be considered and provided for in fixing the compen- 
sation 1s omitted, resulting in madequacy of the compensation. 


It 1s further urged that the basis of compensation, the ryotwari demand on 
ryotwari assessment after settlement to be carried out hereafter, is not a principle 
on which an estate yielding present mcome can be valued for the purpose of 
compensation. It is submitted that the ryotwari demand is the opposite of income 
being an outgoing and cannot therefore be taken as the basis for ascertaining the 
basic amount for capitalisation. We are unable to appreciate why the ryotwari 
assessment cannot form the basis for determining the basic annualsum. It may be 
that the ryotwari assessment is ın the nature of tax. But the assessment under the 
ryotwari settlement is fixed with reference to the quality of the soil and 
on the principle that the land revenue should represent a fixed proportion of the 
net and not of the gross produce. The settlement procedure 1s an elaborate 
one and the calculation of the produce and the assessment once made continues 
in force for a number of years Ultimately, no doubt, the ryotwari demand 1s 
an outgoing, but essentially it is a fraction of the income, may be an insignificant 
portion of the gross produce. "Taking the ryotwari demand as a basis may adversely 
affect the quantum of compensation, but certainly the process of ascertaining the 
basic annual sum by reference to the ryotwari demand is not so unrelated to the 
subject that it cannot be regarded as a relevant principle on which compensation. 
may be determined. 


Attack is then made on the manner of computation of net miscellaneous revenue 
which is a component of the basic annual sum. By section 27 the net 
annual miscellaneous revenue 1s the average of the net annual income derived by- 
the Government from the miscellaneous sources during the faslı year commencing 
on the notified date, i£ it was notified on the 1st of July, or on ist of July immediately 
succeeding the notified date, if such date was not the 1st day of July and the next 
fasli year in case tne ryotwari settlement 1s effected in that year or the next two faslr 
years in other cases. Learned Counsel submits that unmasked here is a provision 
which excludes altogether the actual income which has been derived from the pro- 
perty by the mamdar and introduces artificial standards for determining the income 
orprofits. Itissubmitted that the Government may or may notexplo:it the available 
resources and derive the normal miscellaneous income that can be had If on 
account of mismanagement or for other reasons the Government does not derive 
income from these sources, the proprietor would not have any compensation under" 
this head. The submission 1s that these masked provisions aimed at confiscation 
of private property, and it is said that the relevant provisions neither lay down nor 
are based on any principle of compensation. Itis contended that there is no 
principle for the ascertainment of compensation which the law can recognise as 
Such. But here again it is not a question of principle that 1s being challenged in: 
reality. The sum and substance of the charge is in the apprehension that the 
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quantum of compensation that will be ultimately assessed on the principle may- 
be too low. 


‘This feature in the provision relating to compensation, it is stated, affects seriously 
and to a considerable degree, cases where tne miscellaneous meome is the main 
source as in the case of the petitioners in Writ Petitions Nos. 1790 and 2130 of 1965. 
Writ Petition No. 1790 of 1965 relates to Inam Chetty Chevadi Jaghir m Salem 
Taluk, Salem District. This 1s claimed to be a part inam village and the Govern- 
ment have issued a memorandum on 28th February, 1950, that the lands in the 
vilage are not ryoti lands, and that no action under the Rent Reduction Act 1s 
called for. There are rich magnesite mines in the inam and the mam was purchased by 
the Magnestie Corporation of India for a sum of Rs ro lakhs in view of the mineral 
wealth. Under the scheme sanctioned by the High Court in Company Petition. 
No. 46 of 1962 the entire property is vested in the petitioner Dalmia Cement (Bharat) 
Limited and the mining operations are bemg carried on under two agreements. 
Besides the mines, it is stated that there is only a mango thope but there are large 
extent of waste lands and house sites capable of fetching lakhs of rupees. In Writ 
Petition No. 2130 of 1965 the inam involved is one of the five hill estates. situated. 
iu the Kalroyan Hills. The ;nams are Jagirs granted to reward the Jagirdars for 
service rendered to the focmer Gcvernment and the income of the Jagirs 1s noted. 
as having been derived by the imposition oftax on ploughs at Rs. 1-4-0 per plough, 
and poll tax. The forests are rich in timber and other forest produce. Besides, 
considerable income is derived from sandalwood. The petitioner would question- 
whether at all the property could be considered to be an income. 


In our view, the method by which the miscellaneous income from the inam 
has to be ascertained cannot be said to be so artificial and divorced from reality- 
as to be termed not a principle for ascertamment of compensation. Here again. 
the attack ultimately resolved itself into a question of adequacy of compensation. 
Besides in our view the apprehensions that the available resources of miscellaneous 
revenue may not be exploited by the State during the relevant period to the detriment 
of the landholder are groundless. Under section 34 of the Act there is provision 
for notice to the landholder and reasonable opportunity for making his representa-. 
tion in writing or orally at the time of determination of the basic annual sum and 
the total of compensation payable. The net annual miscellaneous revenue under- 
section 27 of the Act shall be the average of the net annual income derived by the 
Government during the prescribed period. The Legislature does not contemplate 
the Government to stop earning income from the miscellaneous sources immediately 
after taking over, even though income was being derived prior to the notified date 
by the landholder and was derivable even after the date ın the normal course. 
The estate 1s vested in the Government with all its resources and the exercise of the 
power in the matter of exploiting the available resources which had been yielding: 
income will benefit the landholder by the provisions of the statute. In such cir- 
cumstances, it may properly be contended that the word ‘derive’ should be con- 
strued as xmposing a duty on the Government to derive an income from the sources 
which have been yielding income to the landholder prior to the vesting of the estate 
in the Government. The landholder has been conferred a right by the Act to have the 
net income included ın the basic annual sum for the computation of compensation 
payable to him. Reference ın this connection may be made to the observations 
of Lord Cairns in Federic Guilder ullus v. The Lord Bishop of Oxford, in discussing the- 
words ‘it shall be lawful’. 


= .-..But there may be something in the nature of the thing empowered to be done, some,. 


thing in the object for which it is to be done, something in the conditions under which itis to be- 
done, something ın the title of the person or persons for whose benefit the poweris to be exercised. 
which may couple the power with a duty, and make it the duty of the person in whom the poweris 
reposed, to exercise that power when called upon to do so ” 


Lord Blackburn remarks in the same case at page 241 - 


*"If the object for which the power 1s conferred is for the purpose of enforcing a right, there may be- 
a duty cast on the donee of the power to exercise 1t for the benefit of those who have that right, when re- 
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‘quired on their behalf Where there 1s such a duty, 1t 15 not inaccurate to say that the words conferring 
the power arc equivalent to saying that the donee must exercise it ” 


In the wr.t petitions filed by religious institutions, temples and mutts. churches 
and educational and charitable institutions, the provison for payment of tasdik 
allowance under section 32 annually mstead of payment of compensation in a lump 
sum is questioned as a demal of compensation. It is further pointed that section 
32 (2) ignores the average income derived by the institution immediately before 
the notified date for the purpose of fixing the allowance and making up deficiencies, 
The average annual net income derived by the institution during the five completed 
fasl: years mmediately preceding faslı year 1357 or durmg that portion of those fash 
years in which the inam estate or part was held by the institution, is adopted — İt 
is stated that during the period the prices of grain and agricultural produce we:e 
‘comparatively low. On behalf of these institutions, it is stated that the annual 
allowance provided by the Act can hardly meet their requirements The value of 
paddy at the current rates, it is stated, 1s about Rs 23 per kalam while the value of 
paddy in the years immediately preceding faslı 1357 was about Rs 7 per kalam. 
‘The crushing blow suffered by rehgious and charitable institutions 1s illustrated 
by reference to Wr.t Petitions Nos 2081 and 3923 of 1965 Writ Petition No. 208] 
of 1965 relates to the village of Mangal belonging to the Mantrapureeswaraswami 
Temple, Kovilur, Thanjavour District, the tenure as to which wes the subject of 
consideration by the Judicial Committee in Nawna Pilla: Marakkayar v Ramanathan 
“Chetbarl. The Judicial Committee held in that case that the grant was of all the 
Jands in the village of Mangal including melwaram and kudiwaram and the occu- 
pancy rights over the Jands vested in the temple. The Judicial Committee has 
noticed that the temple must have derived from the village under its origmal Sanved 
an income sufficient for the mayntenance of pooja worship at the temple, and that 
it must have obtained that income from the cultivation of the village lands either 
‘by its servants or by its tenants It is submitted that the Madras Rent Reduction 
Act (XXX of 1947) was not applied to the village, as all the lands in the village 
were recogmsed as the private lands of the institution Wnt Petition No. 3929 
‘of 1965 relates to the Tnam village of Sellur belonging to Sri Navaneetheswaraswami 
temple, Sıkkıl, The temple was the ekabogam mirasadar of the village and entitled 
to full occupancy and cultivation rights in the whole of the village lands From 
about the year 1917, the temple was able to take possession of all the lands and cai ly 
‘on personal cultivation with pannai servants and hired labour till departmental 
instructions were issued by the Hindu Rehgious Endowments Board that the lands 
should be leased out In 1945-46, about 40 velies in extent of cultivable lands weie 
leased out for a period of three years annually, the lease expiring in April, 1948 or 
April, 1949, "The lessees on the expiry of the lease period claimed occupancy Lights 
under section 8 (5) of the Madras Estates Land Act as amended by the Madras 
Act XVIII of 1936 and the question came up for consideration before the Full 
Behch in JVavaneethaswaraswam: Devasthanam v. Swaminathe Pillai. The Full Bench 
held that where before 31st October, 1946, a landholder has granted a lease of 
land situated in a village1eferied to n section 8 (5) of the Madras Estates Land Act 
for a term which runs beyond 31st October, 1948, theterms of the lease remain in 
force even after 31st. October, 1948, and the lease does not stand determined by 
reason of section 8 (5) and the lessee does not become a iyot and get occupancy ” 
rights It is pomted out that while some of the lessees had surrendered possession 
others held on and had to beevicted by process of Court and that for reasons beyond 
its control, the Devasthanam which had right to get back possession of all the lands 
in 1948-49 could not recover actual possession of all the lands on or before Ist July, 
1950. It is contended that the provisions 1egarding the grant of patta to the inam- 
dars in the impugned Act are such that for no laches on the part of the Devasthanam 
it may in the circumstances be deprived of valuable proprietary rights ove: its lands 
to the detriment of the Devasthanam’s income. Here again the question ultimately 
resolves itself into one of adequacy of compensation. Under section 3 (6) of the 
———————M————————— 
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Act, the entire mam vests in the Government and the landholder or any other per- 
son whose rights stand transferred under clause (6) of section 3 and are ceased and 
determined under clause (c) ofthe section, 1s entitled only to such rights and privileges. 
as are recognised or conferred on him by or under the Act After the land 
has vested 1n the State, the State as the owner has got a right to deal with the pro- 
perty ın any proper manner carrying out its professed policy of land reforms and 
settling of the land on the cultivator The provisions of the Act, may fall on the 
ınamdars very harshly in particular cases, and there may be drastic cut in their 
income But the question for consideraticn eventually by the Court is one of com- 
petency of the Legislature to enact the particular statute. 


Itis said that the 1eduction in the income of the religions institut.ors and Mutts 
under che provisions of a statute relating to land reforms affects the fundamental 
rights of these institutions guaranteed under Articles 25 and 26 of the Constitution, 
It 1s urged that the 1nstitutions will not have sufficient 1ncome to maintain themselves. 
and to perform their 1:eligious obligations In our, view, it may be 2n ırdnect 
effect, not a necessary consequence , certainly it 1s not the object of the Act even. 
1emotely to interfere with religious practices “The guarantee under our Consti- 
tution protects the freedom of religious opinion and also acts done in pursuance of a 
religion — Whule the State cannot regulate the religious practices, the freedom of 
which is guaranteed by the Constitution except when they run countgi to public 
order, health and moralıty there is no bar aga:nst statutes which may affect the 
activities of religious bodies which are economic or commercial in character for the 
1eason that the statutes may affect the income of the rehgious bodies It has been. 
observed by the Supreme Court in The Commissioner, Hindu Religious and Charitable 
Endowments v. Sr Lakshnanaasimha Thirutha Swamiar!, that in certain circumstances. 
the scale of expenses to be incurred in connection with religious observations would 
be a matter of administration of property belonging to a religious denomuration ard 
can be controlled by secula: authorities in accordance with any law laid down by a 
competent Legislature. Article 26 guarantees to religious denominations only rights 
to acquire and own property and administer the property 1n accordance with law, 
but does not prevent properties. belonging to a religious body being acquired by- 
authority of law. 


Learned Counsel contends that the compensation when paid as tasdick allow-- 
ance 1s reduced to a meic pension and cannot be considered to be the just equivalent 
to the property taken away in which the institutions had absolute proprietory rights. 
In this connection Maharayal Mohansinghje Jayasinghy v. The Government of Bombay* 
where 1t was held that the Pensions Act of 1871 applied to grants of money in respect 
of or 1n substitution for some 11ght, privilege, perquisite, or office, was referred to 
The Judicial Committee in that case held that an allowance of money by the Govern- 
ment under an arrangement with plaintiff's ancestors in lieu of a bulk paymen tthe1e-- 
tofo1e received by them fell within the Pensions Act and the Civil Courts could not take 
cognisance of a suit relating thereto We do not See how that case has any relevance 
to the question at present in issue Here the statute has provided an annual 
allowance, a permanent annuity, as compensation for the acquisition Considering 
the nature and chaiacte: of the property acquired, the purpose of the acquisition 
and the persons holdmg the property, instead of a lump sum payment, provision 
has been made for yearly allowance Under section 32, payment to the institution 
shall be made so long as the institution exists. Article 31 (2) of the Constitution 
provides that the Jaw providing for acquisition should specify also the manne: in 
which the compensation 1s to be given It may be that the method of payment 1s 
open to some objection, we are not pronouncing on its tenabihty, but we think it 
unnecessary to go at any length into the question The drastic deprivation of the 
just equivalent by the operation of section 30 (1) of the Act is illustrated by learned 
Counsel by reference to Writ Petitions Nos 2081 and 3929 of 1965 where neither the 
temple nor the cultivator in possession may be able to secure pattas under sections. 
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9 and 10 of the Act for the private lands leased out and coming under section 8 (5) 
of the Madras Estates Land Act. Pattas ın such cases may be granted only under 
section 11 of the Act and then by reason of section 30 (1) of the Act the 1 yotwari 
assessment imposed on the lands 1n question gets excluded 1n determination of the 
basic annual sum "The result, it 1s submitted, is that for large extents of lands 
the temple neither secures patta nor compensation for the loss It maybe that parti- 
cular institutions or mdividuals are hit hard by the Act. But that cannot invalidate 


the Act itself In the State of Bihar v. Sir Kameshwar Singh!, Mahajan, J., as he 
ihen was remarked : 


** From the premises that the estates of half a dozen zamındars may be expropriated without pay - 
-ment of compensation, one cannot jump to the conclusion that the whole of the enactment 1s a fraud 
on the Constitution or that all the provisions as to payment of compensation are illusory At best 
‘they are only illusory m the case of some only of the large body of persons affected by ıt.” 

The arguments on behalf of the State 1s that compensation is determined for the 
inam estate a» a whole and not separately for each of the interests therein This 
18 the answer also to the charge, thet for vacant house sites 1n these inams which of 
late have become very valuable no compensation is provided. The Act specifies 
the principles on which and the manner in which compensation should be deter- 
mined and given for the mam estate. This is all that is required of a law relating 
to acquisition of property under Article 31 (2) of the Constitution. In Messrs. 
-Burrakur Coal Co Lid. v. Union of India?, examining the provisions of Coal Bearmg 
Areas ( Acquisition and Development) Act, 1957 (Central) and meeting the argument 
that though there was provision foı payment of compensation, the relevant section, 
— section 13—did not contain any provision for payment of compensation for mineral 
rights, while the Explanations to clause (a) of sub-section (5) of the said Act laid 
‘down that ın computing compensation for the land the value of the minerals shall 
not be taken into account, and therefore, the acquisition of mineral right would be 
ampermussible under Article 31 (2), Mudholkar, J , observed : 

“Here compensation ss specifically provided for the land which is to be acquired under the Act. 
The land includes all that hes beneath the surface or as Mr Das putt all that 1s ‘locked up’ in the land. 
Parhament has laid down in sub-section (5) of section 13 how the value of this land 1s to be calculated. 
The contention that the provisions made by Parliament for computing the amount of compensation 


‘for the land do not take into account the value of the minerals is 1n effect a challenge to the adequaracy 


of the compensation payable under the Act. The concluding words of Article 31 (2) preclude such a 
challenge bemg made. ” 


It is remarked ; 


_ — “The learned Attorney-General quite rightly pointed out that section 13 deals with the whole sub- 
ject of payment of compensation to the owner or lessee of the mine for hus entire interest in the land 
including the rights to minerals and even though that section specially says that the value of the mine- 
rals cannot be taken 1nto account m determining the amount of compensation, the concluding words 
of Article 31 (2) preclude the petitioners from challenging the law. ” 


Learned. Counsel for the inamdars is no doubt on firm ground where the attack 
iS on section 31 of the Act providing for thc determination of the total compensation 
in cases not governed by section 32. Under the impugned Act by section 31 the 
total compensation 1s kept down at certam levels ; 1t 1$ determined by multiples 
of the basic annual sum, slabs are provided fo: the basic annual sum, the multipher 
of the basic annual sum that makes up the total compensation getting lower and 
lower as the basic annual sum goes up Where the basic annual sum does not 
exceed Rs. 1,000 the total compensation 1s 30 times the basic annualsum Where 
the annual sum exceeds Rs. 1,000 but does not exceed Rs. 3,000 the multiplier which 
gives the total compensation 15 25 or the compensation is Rs 30,000 whichever is 
greater The next slab provides for basic annual sums between Rs. 3,000 and 
Rs. 20,000 and the multiplier is 20 or the compensation is Rs. 75,000 whichever is 
.greater and so on the compensation gets scaled down. When the basic annual sum 
exceeds one lakh, the multiplier 13 124 or the compensation 1s Rs. 15 lakhs whichever 
is greater. ‘This method of providing for compensation with progressive cuts with 
the increase in the basic annual sum 1s clearly discrimmatary and violative of 
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Article 14 of the Constitution where that protection 1s available. Similar provisions 
‘axing the compensation has been struck down by the Supreme Court Kunlukeman 
v State of Kerala! , and Krishnaswam: v. State of Madras? But as the Act 1s covered by 
the President's assent under Article 31-A the petitioners can have no relief on that 
:ground. 


But thus conclusion of ours does not preclude the contention that particular pro- 
perties sought to be covered by Acts XXVI and XXX of 1963 are not inems at 
al An argument 1s developed that though the properties might have been 1nams 
on the 26th January, 1950, when the Constitution came into force, they ceased to be 
1nams even before the :mpugned Acts came into force It 1s submitted that the 
essential requisite for a property to be an inam 1s that with reference to the property 
there must be a remission of the whole or pert of the revenue and that as under the 
Madras Inams (Assessment) Act (XL of 1956) full assessment has been levied on 
inam lands, there was ro nam for the Acts to operate upon Itisonething to say 
that the Acts are constitutionally valid with reference to properties which were 
anams on the 26th of January, 1950 ; it 1s quite a different thing to contend that 
though the Acts may be constitutionally valıd, the properties which are sought tə be 
acquired by the Government as inams are not 1nams when the acquisition 1$ made. 
“There can be no doubt that when any property had ceased to be an mam when 
the relevant Act came into force, it could net vest ın the Government as an mam 
estate or minor inam as the case may be, But the question cannot be decided in the 
abstract , ıt is a question for consideration in eech case whether the particular pro- 
perty has ceased to be an inam by the operation of the Madras Inams (Assessment) 
Act. InBachharam Datta Patil v. Viswanath Pundhik Pat13, the Supreme Court stated- 


** But it has been argued on behalf of the appellant that ıt 15 common ground that the Sanadhi 
inam lands were once watan property and that once the property 1s impressed with the character of the 
1nam lands, they continue to bear that character because the Government have not been authorised 
by any law to change their character No precedent or statutory provisions directly supporting this 
-wide proposition have been brought to our notice _ But our attention was called to the provisions of 
section 15 which make it permissible for the Collector to commute the service and reheve 
the holder of Watan and his heirs and successors in perpetuity of their liability to perform the service 
on such conditions as may be agreed upon If we have been able correctly to appreciate the argument 
"based upon section 15, it was sought to be made out that the service m respect of the Watan lands in 
question may have been commuted, but even after the commutation of the service the Watan remamed 
and the lands continued to retain the character of Watan lands. "This argument assumes that even 
upon the service being entirely dispensed with 1n perpetuity the Watan character of the land continued. 
That ıs begging the question. Further more, clause (1) of section 15 contemplates commutation “upon 
such conditions, whether consistent with the provisions of this Act or not, as may be agreed upon by the 
Collector and such holder.” Thus the conditions to be agreed upon between the holder of land which 
was once part of a watan and the Government at the time of the commutation may be of so many varıe- 
es that 1n some cases the Watan character of the land may be maintained, whereas in others the con- 
ditions agreed between the parties may themselves contemplate the cessation of that character... .. 
Itis possible to conceive of a case where the conditions agreed upon provide for the continuance of the 
Watan tenure in spite of the fact that the holders have been excused the performance of the customary 
service On the other hand, it may be that there were no conditions agreed between the parties conti- 
auing the Watan character of the land after dispensing with the service.” 


Learned Counsel for the petitioners drew our attention also to a decision of 
a Full Bench ofthe Kerala High Court m Vasudevan v. State of Kerala*, where the 
Jenmikaran Payment (Abolition) Act, 1960 was held not entitled to the protection 
afforded by Article 31-A of the Constitution, as the Travancore Jenmi and Kudiyan 
(Amendmert) Act, 1108 had transferred the owrership of the land from the jenm1 
to his kudiyan and had the effect of termination ofthe jenmikaran’s Janmam nght 
which is included in the expression ‘ estate’ in Article 31-A 


The consideration of the question raised involves an examunation of the nature 
and character of inam tenure in this part of India. Inams are or very remote 
antiquity and variety in character and ıt 1s no easy task to trace their history with 
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anything like precision. Inams fallinto two broad classes, major and minor inams. 
When the giant is of the whole village it is called a major inam. When the grant is 
not of a village, but of isolated fields or blocks of land in a village, or share or shares. 
in a village, that 1s grant of something less than a village it is known as a minor 
inam. ‘The major inams, that 1s whole 1nam villages, wheie the grant was of the 
melwaram to a peison not nvvning the küdivvaram, weie brought into the definition. 
of ‘estate’ even ın 1908, under the Estate Land Act, 1ruwaiam grants of whole 
villages were included under the category of estates There was an amendment of 
the Act in 1945 clarifying the effect of the 1936 amendment, with retrospective 
effect and since, to be an estate, the grant must of a named village or a whcle village, 
and if it 15 of a named village or of a whole village, it does not affect the character 
ofthe village being an estate, 1f certain lands in the village are reserved for communal 
or other purposes, such as minor inams Under the Madras Estates Abolition Act 
(XXVI of 1948) as already pointed out imams which were estates prio: to the 
1936 amendment alone were taken over by the State in the process of agranian 
reforms ‘The Inams Estates Abolition Act (XXVI of 1963) now impugned. 
covers the whole nam villages which are left out of the Estetes Abolition Act of 
1948, that 1s what are known as post-1936 estates, and besides, takes 1n under the 
definition ‘ part village 1nam estates? some minor inams. From the category of 
part village nam villages are excluded grants in 1nam expressed to be only in terms 
of acreage or cawnis or of other local equivalent Minor inams left out by Madras 
Act X XVI of 1963 are taken over by the State for effectuatıng its policy of a agranan 
reforms unde the Minor Inams Abolition Act (XXX of 1963) 


In the Law Lexicon by Ramanatha Iyer, “inam ” 1s thus definied at page 569: 


** A gift, a benefaction in general, a gift by a superior to aninferior In India, and especially in 
the south, and amongst the Marathas, the term was especially applied to grants of landhold rent-free, 
and in hereditary and perpetual occupation, the tenure came in time to be qualified Ly the reservation. 
of a portion of the assessable revenue, or by the exaction of all proceeds exceeding the intended value 
of the original assignment , the term was also vaguely applied to grants of rent-free land, without re- 
ference to perpetuity or any specified conditions The grants are also distinguishatle by their origin 
from the ruling authorities, or from the village communities and are again distjnguishable by pecualur 
reservations, or by their being applicable to different objects." 

In Maclean’s of the Administration of the Madras Presidency, Volume IIT, 
Glossary, at page 352 inam 1s explained thus : 


“ Generally a giftfrom a superior toaninferior. So a grant of land for religious or charitable 
purposes made by Government sometimes given free, sometimes with light quit rent or jody. Same 
as Manyam. Technically a major nam 1s a whole village or more than one village and a munon 
inam 1s something less than a village” 

The word “inam ” by itself is an Arabic word introduced in India after the 
Muhammadan conquest, the term used before that bemg Manyam The Hindu 
Sovereigns were ambitious of distinguishing their reign by the extent and value of 
the lands alienated by them in inams to the religious classes and inam grants were 
made ın solemn and impressive manner İn latter days inams came to be granted 
for numerous miscellaneous purposes to individuals, particular families or even com- 
munities, and the power to make such grants were assumed by petty chiefs, officers 
of Government end others İt is found in Bla:'s Report on the Operations of the 
Inam Commission that considerable revenues were thus alienated, and of such origin. 
are many inams granted by the zamındars, various Faujdars and ienters in the 
Nothern Circars and by numerous Poligars of the Ceded Districts and ın the southern. 
provinces of the Madras Presidency The Muhammadan ruleis continued the 
practice and added to the inams and the East India Company also in. the earlier 
years followed the practice Later when the British administiation in a way got 
settled, their attention fell on the large sacrifice of the State revenue invelved by 
the inams. ‘There was recognition by the administration of the importance of a 
general enquiry into the titles to rent-free lands and enactment of certain laws. 
followed and several orders were issued on the subject. Steps were taken to prevent 
diversion of inam from the purpose for which ıt was granted Maclean’s Manual 
of Adm:mstaration of the Madras Presidency, Volume I, at page 166, iefers to 
inams, thus: 
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"In the south of India 1t 15 apphed to the grant by the State (either originally or taking up a grant - 
made by a village community) of the permanent right in one case to occupy land without paying rent 
to the State and in another case to collect Government assessment on land The tenure rent-free came 
ın time 1n many cases to be qualified by the reservation of a portion of the assessable revenue, or by 
the exaction of all proceeds exceeding the intended value of the original assignments Such charge 
was called ‘jody’, that 1s to say, favourable rent or quit rent.” 


In Bader Powel Land Systems of British India (1822 Edition), Volume I, 1v 1s 
observed at pages 98 and 99 

** Yet another class of tenures arises 1n connection with the State Revenue administration , and 
that 1s when the ruler either excuses an existing landholder from paying his revenue either wholly or 
in part or ‘alienates’ or assigns the revenue of a certain estate or tract of a country ın favour of some 


chief, or other person of 1mportance, or to provide funds for some special objects, or to serve as a 
1ecompense for services to be rendered 
“€ 


At first such grants are carefully regulated, are for life only, and strictly kept to their purpose and to - 
the amount fixed But as matters go on, and the ruler 1s a bad or unscrupulous one,his treasury 1s empty, 
and he makes such grants to avoid the difficulty of finding a cash salary The grants become per- 
manent and hereditary , they are also issued by officials who have no right to make them, and not only 
do they then result in landlord, tenures and other curious rights, but are burden to after times, and . 
have furnished a most troublesome legacy to our Government when it found the revenues eaten up by 
grantees whose titles were invalid and whose pretensions, though grown old 1n times of disorder, were - 
inadmissible 


Such grants may have begun with no title to the land but only a right to the Revenue but want of supervision - 
and control has resulted 1n the grantee seizing the landed right also” (Italics are ours) ” 


The Judicial Committee in Lakshmana v. Venkateswarlu*, observe . 


“€ Inams 1n the Presidency of Madras are of two kinds first, those where the proprietary right in 
the soil and the right to the Government share of the revenue derivable from land coalesce in the same 
individual, and secondly, those where the proprietary or occupancy right is vested in one or more 
individuals, whilst the Government share of the revenue has been granted to another (para 71, 
Mr W T. Blair s Report on the Operations of the Inam Commission, dated 30th October, 1869) 


An inam holding may be of a field only, or village, or a tract of several villages (Land Systems of 
British India, by Baden Powell, Vol III, page 140) 


Grants consisting of whole village or more than one village are technically called major 1nams 
to distinguish them from minor 1nams which are grants of something less than a village. ” 

The first step taken by the British Administration was to exclude inams from 
the Permanent Settlement Regulation XXV of 1802, and provide for reccgnition 
of the title of the inamdars on actual possession by Regulation XXXI of 1802. The 
title of the Regulation which is instructive is as follows : 


“ A regulation for trying the validity of titles of persons holding, or clarming to hold, lands exempt- - 
ed from the payment of revenue under grants not being Badshahı or Royal grants, and for determina 
tion of the amount of the annual assessment to be imposed on lands so held, which may be adjudged to 
be, or may become hable to the payment of publicrevenue ın the British Territories subject to the 
Presidency of Fort St George. ..” 

It 1s unnecessary for our present piti pose to refer to the Regulations and Orders 
that followed. It 1s sufficient to state that in spite of Regulation XXXI of 1802, . 
only in 1858 the Inam Commission was established to examine the title to the posses- - 
sion of the inams and to enfranchıse them for a quit 1ent ın lieu of the Government's 
right to resume The İnam Commissioner proceeding in right earnest, made 
elaborate investigation and enfranchised and confirmed the grants that were proved 
and title deeds were issued 1n favour of the holders Act IV of 1862 was passed to con- 
firm and validate the title deeds given by the Inam Commissioner. Then came the 
Madras Enfranchised Inams Act IV of 1866 and to clear the doubts raised by these 
two Acts and the language of the title deeds issued, Madras Inams Act VIII of ^ 
1869 was passed The Preamble to the Act and the single section of the Act set out 
hereunder have a value in the context of the present discussion. 

** An Act to prevent doubts as to the true intent and meaning of certain words used in the title- 


deeds of inams heretofore furnished to 1namholders by the Inam Commussioner of the Madras Presi- - 
dency and to declare the true intent and meaning of Madras Act IV of 1862 and IV of 1866. 


Whereas, under the rules sanctioned by the Local Government 1n the year 1859, and in the Fort 
St George Gazette, 1859, for the adjudication and settlement of nam lands ın the Madras Presidency 
p————————Ó ee 
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the mam Comrnissioner of the said Presidency is required to furnish inamholders with title deeds m res- 
_pect of their inams prepared according to certam forms prescribed by the said Government, and whereas 
the terms of the title deeds so prepaied appear 1n many cases to convey a more extensive right than was 
.1ntended to be given or than could be legally given, and whereas 1t 1s apprehended that the terms of the 
title deeds may be so construed as to affect the rights and interests which other persons may have in 
lands from which the inams are derived or drawn, in cases where 1namholders do not possess the pro- 
prietary right 1n the soil, but only the right of receiving the rent or tax payable to Government m res- 
. pect of the inam lands as transferee of the Government, and it is therefore expedient to remove all 
doubts as to the true intent and meaning of the words used m the said title deeds : and whereas the 
words “land” and ‘lands’ are used ın Madras Act IV of 1862 and IV of 1866 m connection with inams 
m a sense not applicable to inams, and it 1s expedient to explam the true intent and meaning of 
- such words m the said Acts , it os enacted as follows — 


Nothing contamed in any title deed heretofore issued to any :namholder shall be deemed to define, 
limit, infrmge or destroy the rights of any description of holders or occupiers of the lands from which 
any Inam 1s derived or drawn or to affect the mterests of any person other than the mamholder named 
an the title deed , and nothing contamed m Madras Act TV of 1862 or m Madras Act IV of 1866, shall 
be deemed to confer on any 1namholder any right to land which he would not otherwise possess V 

We may here refer to the two expressions commonly found in regard to land 
tenures in this State, *melwaram and ‘kudiweram’, Strictly, the Sovereign's 
right to collect a share of the produce from the cultivated land 1s known hy the name 

-melwaram and the share of the ryot oz cultivator is known by the name kudiwaram. 
Under the ancient land system,-the kudiwaram right or cultrvator’s right arose from 
“first occupation of land. The grant of an nam may not and could not touch the 
cultivator”s right in the land, namely, kudiwaram, except m cases where the grantor 
was also holdir.z the cultivator’s interest at the time of the grant. The cultivator 
will, therefore, be owner of the land and will also be the owner of the revenue of the 
land if it was assigned by the Government of the day — While the revenue is not 
assigned to the owner of the soil humself and the revenue is granted to somebody other 
.than the owner of the soil, the two interests in the land recognised will be held by 
two persons ; the person who receives rents and profits who 1s the owner of the land 
-and the person who had received assignment of the revenue from the Government. 
İnam in such a case is of the revenue only.The Inam Settlement did not settle the 
«question as to whether the inamdar was himselfthe owner of the land, and whether 
the inam comprised both the melwaram and kudiwaram or was only of the 
-melwaram and this feature is brought out in Act VIII of 1869 set out above. The 
. distinct interests in the land are set out thusin Venkatanarasumha Naidu v. Dendamud: 
Kotayya! : 
““ ‘The interest in the land ss divided into the two main heads of the kudiwaram mterest and the 
.melwaram interest, and the holder of the kudrwaram right, 1s really a. co-owner with kum The 
-kudrwaram right origmated in priority of effective occupation and beneficial use of the soul, and the 
claim of the Government and the assignees of Government was always 1n these parts, to a share in the 
-produce raised by the ryots ” 

Their Lordships of the Judicial Commuttee in Lakshmana v Venkateswaralu’, 
cite the above passage with approval and they further remarked that there 1s no 
presumption in Jaw that the grant of an mam conveyed only the melwaram, that 

"when the question of the respective rights of the patties in the land arises for decision, 
each case should be decided on its own merits without reference to any presumption 
in law regarding the existence of those rights in either of the parties, and that this 

.principle will apply also to cases of minor 1nams. 


In Kondayya v. Rama Rao®, 1t 1s observed by the Supreme Court: 


€ Kudiwaram is a Tamil word, which signifies the cultivator’s share m the produce of land as 
distinguished from the landlord's share received by him as rent, which is called ‘melwaram ” 
-* Kudiwaram ? has acquired a secondary meaning , it means the cultivator’s interest 1n the land, and 
* melwaram? the landlord’s interest ın the land ” 
The relationship between melwaramdar and kudiwaramdar has generally been 
equated to co-ownersup In D,wan  Bhahadur Snmivasaraghava Ayyangar’s 
"book * Progress of the Madras Presidency During the Last Forty Years of British 
Administration ?, ıt is stated at page 218. 
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* Ancient Hindu Law recognised only two beneficial interests in land, tiz , (1) that of the 

Sovereign or his representatives, and (2) that of the cultivators holding the land either individually or 
as members of a joint family or joint village community, neither the Sovereign nor the cultivators had 
‘unlimited proprietary right or full ownership ın the modern sense The Sovereign’s right consisted 
an. his power to collect a share of the produce of the cultivated lands known by the name of melwaram 
in the southern districts of the Presidency , and this melwaram is not rent in the strict signification of 
the term. The share of the ryots or cultivators 1s known by the name kudiwaram ; and by ryots 
is to be understood cultivators who occupy, superintend and assist the labourer, and who are every- 
where the farmers of the country, the creators and payers of the land revenue The ryot’s right to 
land arises from mere occupation, and 1s not derivedfrom the Sovereign m themanner in which the 
right of the English tenant under the Modern English law, derived from his landlord. The relation 
between the Government and the ryot may perhaps be described as one of co-partnership But 18 
certainly not that of a landlord and tenant The ancient Hindu law books clearly establish this 
position. ? 


It is for this reason obviously quit rent 15 not regarded as burden In Secretary 
«of State for India v. Raja Sobhonadri Appa Rao,! it is stated . 


* Now, m the first place, ın their Lordships’ opinion, it 1s a fallacy to speak of the imposition of 
quit rent ın this cases a burden. The karnam in lieu of wages 1s granted the land, together with an 
assignment by State of the land revenue of the land subject to the payment of a quit rent, that 3s to say, 
he is not granted a total but only a partial exemption from the land revenue on the land Far from 
cbeing a burden this assignment so limited is part of his remuneration. ” 

It 1s apparent from the above discussion that the essence of an mam is that there 
should be a grant or gift, a favour by the grantor of land of melwaram also, or gift or 
giving up of melwaram in favour of the holder of the land, that 1s the kudrwaramdar. 
‘Or it may be an assignment of melwaram to a person not in occupation of the land. 
"The grant or assignment of melwaram may be of the entirety of melwaram or. 
ii Share or fraction therein. As observed in Qamundar of Ettayapuram v. Collector of 
Trrunelvetz®, 

“there 1s no doubt that in order to constitute a grant an inam, the mere use of the expression 
“ mam" or * gift’ 1s wholly inconclusive, unless along with that expression, we can find an 1ndica- 
tion that the grantee was to enjoy the land elther totally free of rent or to have partial remission 
of the Government share of the revenue". 

This imperative requirement of an mam has been affirmed recently by a 
Division Bench of this Court in Vedaranyeswaraswami Devasthanam v. State of Madras? 
where the constitutionality of the Madras Inam (Assessment) Act, 1956, came up 
for consideration and was upheld. Ramachandra Iyer, C J., who delivered the judg- 
ment after a detailed consideration of the law relating to ams observed : 

“ The inam grants were of various extents Sometimes they comprised of whole willages. Some- 

times they were only of parts of villages The ams themselves were of different species Some 
comprised both of kudiwaram as well as the melwaram interest in the land , others of the melwaram 
due to the State alone But the distinguishing feature of an mam s that ıt is always accompanied by 
the grant or remission of the whole or part of the revenue Indeed there will be no inam if there is 
no remussion of revenue either in whole or in part, and a mere grant of land subject to payment of full 
assessment has never been regarded as an inam Thus, an mam grant may consist of one or the other 
of thefollowing (1) of the melwaram alone of an entire village , (11) of both the melwaram and the 
kudiwaram in an entire village , (11) of the melwaram alone in a part of a village where such village 
1s part of a zamindari or a larger 1nam or a ryotwariarea , and (iv) ofthe melwaram and kudiwaram 
un part of a village where such village is part of a zamındarı, larger inam or of a ryotwariarea. The 
dast two categories of inams are known as minor inams ”° 


The Madras Inams (Assessment) Act, 1956, the effect of which 1t 1s said, 1s to 
existinguish the inams, purports to be an Act fer the levy of full 4assessment on 
certain inam lands in the State of Madras. It received the assent of the President on 
the 19th February, 1957, and was gazetted on the 27th of February, 1957. The 
Act defines * mam’ as “inam land ” and as including an assignment of land revenue 
‘on inam land İnam land 1s defined as meaning any land the grant of which in 
inam had been made, confirmed or recognised by the Government and including 
any inam constituting an estate under the Estates Lands Act. But the definition of 
JInam lands excludes (1) any estate to which the provisions of the Madras Estates 
(Abolition and Conversion into Ryotwar1) Act, 1948 (Madras Act XXVI of 1948), 
apply or applied ; (11) any ryoti land, that 1s to say, any cultivable land in an estate 
2 ———— 5” 
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held by a person other than the landholder ; and (ın) any land granted by a land- 
holder on service tenure either free of rent or on favourable rates of rent if granted 
before the passing of the Estates Land Act or free of rent 1f granted after that date, 
so long as the service tenure subsists and communal lands, waste lands and forests 
etc , as set out in clauses (iv), (v) and (vi) of section 2 (d) of the Act. Section. 
3 (1) of the Act provides for the levy of full assessment on any inam landin a ryotwari 
village at the rate of assessment set out 1n the settlement notification for lands of a. 
similar description and with similar advantage in the same village, and if there are 
no such lands, ın the nearest ryotvvarı village where such sumilar lardsexist On any 
other inam land 1t 1s made lawful for the State Government to levy full assessment at. 
the rate of assessment set out 1n the settlement notification for the lands of similar 
description and with similar advantages in the nearest ryotvvarı village where condi- 
tions are generally similar to those obtaining ın the village xn. which the inam land 

is situated. ‘There 1s a proviso to section 3 (1) that in the case of an 1nam granted 
on service tenure which 1s proved to consist of an assignment of land revenue only 
no assessment under the sub-section shall be leviable, and the 1namder shall be liable: 
to pay only the quit rent, (odı, kattubadi or other amounts of a hke nature, if any, 

which he has been paying before the commencement of that Act In the case of 
whole 1nam villages which became estates under the 1936 amendment the levy of 
full assessment 1s 1n addition to any quit rent, jodi, etc , payable to the State by the 
landholder In the case ofother inams, the quit rent, jodi ete , will be deducted 
from the full assessment contemplated under the Act. ‘The Act makes one thing 
clear that 1t empowers the State Goveinment to levy full assessment on certain. 
inam lands. The question for consideration is what 1s the effect of such levy and 

whether in such cases the inam gets extinguished and the property ceases to be an. 
inam Prima facie it may be said that where the inam grant 1s only of the assessment, 
whether whole or partial, if full assessment 1s levied, the inam gets extinguished ; 

it could no more be said to retain its essential inam character It would tanta- 
mount in effect to resumption of nam. In Jdubily Swyadi Garu v. Visweswara. 
Nissanka!, Spencer and Coutts-Trotter, JJ., observed : 


** Resumption means no more than a taking back of that which was once given, and, therefore, 
the plaintiffs cannot succeed ın evicting the defendants unless they are able to show that what was 
2707 7 was not merely a slice of the melwaram or landlord”s share of the produce but the 

and 1tsé 

The effect of levy of full assessment on inams under Madras Act XL of 1956 
also was discussed by this Court in Vedaranyeswaraswam: Devasthanam v. State of” 
Madias?. Extreme contentions were put forward in the said case. On behalf 
ofthe State ıt was contended that grantee of aninam, whether it be of melwarzm. 
or of melwaram and kudiwaram, is the owner of the land, and that an inam: 
was a grant of the land, and the imposition of assessment a tax. For the 1namdars 
it was contended that the State has no ownership of the soil of the land, 1ts only right 
being to receive Rajahbogam from the occupier, that 15, the owner of the kudiwaram. 
On a consideration of the case-law and a review of the history ofinams, itis observed. 
by the learned Chief Justice at page 223 : 


““ It follows that an imam by Sovereign authority need not necessarily consist merely of a transfer 
of its right to revenue but it may also include the grant of the soil, the extent of the grant depending: 
in each case on the construction of the terms thereof. "' 


Adverting to the incidence of assessment under the Inam Assessment Act, it 
is Stated : 


* (1) Where the grant 1s of the entire village whether such grant is of the melwaram alone or of the 
melwaram and kudiwaram m such a case the inamdar will, in addition to his right to collect the mel- 
waram from the ryots, be the-owner of all uncultivated and waste lands comprised within the ambit. 
of the grant The levy of ryotwari assessment, while ıt may diminish his net income from the estates, 
As s not affect his ownership of the uncultivated areas m the village or of munes, ete , 1f included in 
the grant. 


(11) Where, the grant 1s of both the warams in a part of a village, the provisions of the Madras: 


Estates Land Act would not apply in such a case but the right of the mamdar to collect rents from hiss 
tenant will be subject to the tenancy legislations existing for the time being, like the Cultn ating Ten- 
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ants Protection Act, (XXV of 1955) and the Fair Rent Act XXIV of 1956 It may be that in such a 
case the imposition of 1 yotwar1 assessment does not take away all the income that the minor 1namdar 
might get from the tenants but there can be no doubt that a substantial part of the income must be 
lost to him by reason of the 1mposition of the assessment under the impugned legislation 


(41) Where the grant consists of land revenue alone over a part of a village , what the grantee 
-obtains 1s nothing more than his assignor's right to collect the assessment , in such a case the incidence 
«of the tax will practically take away all or most of what the mamdar gets from his ryots ”’ 


The minor 1nam contemplated above under the third head obviously refers to a 
grantee of land revenue over specified parcels of land not his own as there 1s reference 
to other ryots on the land and it 1s further observed ın the judgment . 


* In regard to ryotvvarı lands and the lands in the abolished estates, the assessee owns the land 
This can also be said in the case of a minor mamdar who has got both the melwaram and kudrwaiam 
interestin the land Buta manor inamdar who is only an assignee of the land revenue 1s not 1n posses- 
-sion of the land Hıs case cannot, therefore, be treated as similar to that of the other owners of land , 
the imposition of full ryotwari assessment in his case would practically take away all that has been 

granted to hum Tn their case there was need for a special and less harsh treatment at the hands of the 
‘Legislature But unfortunately no provision has been made in the statute to treat them differently 


‘from others " 


For the matter now under consideration we have to make a further categorisa- 
tion. In the case of grant of part of a village, the part may be a specified fraction of 
the village, or a specified number of shares in a village, or it may be defined speci- 
fied paicels of land or a block of land ın a village. That is the grant may be what 
is defined as ‘ part village 1nam estate ’, in the İnam Estates Act, or a grant covered 
by the Minor Inams Act The dichotomy m the concept of beneficial interest in 
the land between kudiwaram and melwaram can necessarily be with reference to 
the cultivated lands in a village and the grantee's right in the land itself may be open 
to challenge in the absence of ownership of the land 1n the grantor only in respect 
of cultivated lands. The characteristic of an Indian village 1s described thus in 
Sundararaja lyengar's Land Tenures, [Ind Edition, at page 32: 


** The central site consisting of the houses of the community, surrounded first by the arable mark 
consisting of cultivated lands, and then by the common marks consisting of uncultivated lands, 1s 
particularly true of the South Indian Village of the plams While the village communities of the west 
refrained from increasing the arable mark and valued the common mark chiefly for pasture, the 
common mark ın India was always treated as being liable to be merged in the arable mark Thus 
"waste lands and virgin forests within the boundaries of a village, though not coming under the arable 
“mark had a tendency to develop into it at some time or other The Hindu system of assessment with 
ats share of the produce was not likely to impede such development, and an extended cultivation 
increased the revenue to the State ” 


Whether the grant 1s of the melwaram or melwaram and kudiwaram, the 
grantee of a fractional share of a whole village would be the owner of a share also in 
all uncultivated and waste lands comprised within the ambit of the grant Even 
as m the case of grantee of a whole village, the levy of ryotwari assessment, while it 
“may diminish the net income of the holder of a share in the village, it might not affect 
his share of the uncultivated areas 1n the village, mines, forests, etc , 1f they are in- 
cluded in the grant The incidence of the assessment with reference to the first 
category, in Vedaranyeswaraswam: Devasthanam case! , that 1$, where the grant 1s of the 
entire village, whether such grant is of the melwaram alone or melwaram and kudi- 
waram noticed by the learned Chief Justice, will equally apply to the case of the 
‘grantee of a fractional shaie in the whole village, that 1s a “ part village inam estate’ 
holder as defined 1n the Inam Estates Act But the thud classification for the pur- 
pose of the incidence of the assessment made by the learned Chief Justice will apply 
toothe: minor 1nams under the Minor Inams Act, where the giant 1s of the melwaram 
alone even where the grantee is already the owner of the kudrwaram If 
the grant 1s of both the melwaram and kudiwaram, then though the effect of the 
Inam Assessment Act may be substantially to affect the grantee's income, it cannot 
‘be said that there 1s an extinguishment or taking away all that has been granted 
"There will still be some part of the favour left, in the kudrwaram Equally even if 
the grant be of melwaram alone in a village, whether it be a whole village or a 
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* part village inam estəte ”, 1t cannot be said at least as a general proposition that 
the grantee gets nothing more than his assignor's right to collect assessment. The 
miscellaneous sources of income either in whole or in shares or a fraction will be 
there, the possibility of having extended cultivation is there, and a vestige of the 
inam will still be left after full assessment The Legislature in defining a ‘ part 
village inam estate’ obviously had in mind cases where the villages were held in. 
shares by several grantees Cases have come up in Courts where originally the 
entire village might have been granted as inam but subsequently the grantor might 
have resumed a half or 1/3 rd or some such fraction of the village and the imam grant 
was confirmed in respect of the remaınıng share One of the several grantees of” 
the village might have abandoned his share 1n the village granted as inam and his. 
share resumed by the grantor. There may be a fresh grant of the share thus resum- 
ed and ultimately the village got confirmed on several grantees ın shares. There 
can, however be little doubt that when the grant is, of the land revenue only over 
specific revenue fields or parcels of land ın a village that 1s of a grant that would falT 
under Madras Act XXX of 1963 as a minor 1nams, then whether the grantee 1s 
already owner of the kudiwaram or not, the effect of full assessment as provided. 
under the Madras Inams (Assessment) Act would be to extinguish the grant 


In Vedaranyeswaraswami Devasthanam v. State of Madras, 1t is observed : 


“ Mr. Vedantacharı then contended that at any rate ın regard to the minor ınams which consist 
of the melwaram alone, the levy of full ryotwari assessment, under section 3 of the Act (The Madras 
Inams (Assessment) Act) should be regarded as anunreasonable restriction on the inamdars’ right to 
enjoy his property and that the legislation should be struck down as contravenmg Article 19 (1) (7) 
We have already indicated our view that while it cannot be said that the assessment levied on inams. 
which consist of whole villages or of both the warams in the land 1s unreasonable the same cannot be 
said with respect to an 1nam of the melwaram alone m part of a village What is granted in such a 
case 1s the Government’s share of the revenue and what 1s sought to be levied under section $ 15 practı 
cally the same "There 1s therefore considerable force 1n. the contention advanced by the learned. 
Counsel ‘The pith and substance rule referred to above may not apply in such a case as the substance 
itself will be acquisition. of property ? 

With respect we are in entire agreement with the view thus expressed that in. 
the case of Minor Inams where the grant 1s of the melwaram alone the effect of 
levy under the Inam Assessment Act would be practically to take away the same. 
In our view, with reference to any particular grant, if as a result of the assessment 
under the Inam Assessment Act there is nothing of the gift, benefit or favour left, 
there will be no Tam for the Minor Inams Act to act upon. It can be said that there 
is no İnam to vest in the State under section 3 (2) of the Act. The inam is of the land. 
revenue only and the grant had been taken away by the levy of full assessment. In 
the decision referred to above no relief could be granted to the Inamdars striking 
down the Act even so far as the Minor Inams were concerned , as that Act was pro-- 
tected by the assent of the President under Article 31-A and it was the validity of 
the assessment under the Act that was then in question. Now we are concerned 
with the effect of the assessment validly made, on the subsequent character of the- 
property. 


On behalf of the State reliance was placed on the aforesaid decision, Veda-- 
ranyestaraswame Devasthanam v State of Madras1, and the decision in Sesha Sarma v.. 
State of A.P.2 The former decision far from being of any help to the State as. 
pointed out above in fact supports the petitioners. The latter case wherein the 
validity of the Andhra Inams (Assessment) Act came up for consideration cannot. 
also be of any assistance to the State as 1n that case grants which were of land 
revenue alone were excluded from the operation of the Act  Satyanarayana 
Raju, J , (as he then was) delivering the judgment of the Division Bench observed . 


** It is then argued that the effect of levying full assessment is to convert the petitioner's Inam— 
land to ryotwar1 and has the effect of resumption of the Inam We cannot accede to this contentıon.. 
Where the grant 1s of land revenue alone, resumption has no effect on land and interference therewith. 
isnotatallintended The only effect of resumption 1s to 1mpose full assessment on land which was. 
till then revenue free, either wholly or partially, and classify 1t under the head of ryotvvarı 
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The Act does not infringe any right to property and there has been no cancellation of the grant.. 
There 1s no putting an end to the grant and the Act specifically excludes cases where the grant was 
of the land revenue alone The second proviso to section 3 saves all grant of land revenues and makes 
the Act applicable only to cases where the grant was of the land ” 


But the applicability of the impugned Acts to the Irams ın question cannot 
be conveniently investigated in the present writ proceedings ‘The question will. 
have to be determined with reference to the terms of the grants; the extent of the 
grant has to be ascertained by reference to the relevant materials. Section 5 of 
Madras Act XXXI of 1963 makes special provision for determination of the + 
question whether any non-ryotvvarı aree is oris not an ‘existing inam estate? 
or ‘part village inam estate? or a minor ‘inem or whole inam village in 
Pudukkotta: — Itis stated at the Bar that in most of the cases now before us the 
parties have applied under the provisions of the said Act for determination of the 
character of the inams respectively held by them İt is needless to point out that 
the Tribunal constituted under the Act will be entitled to decide that a particular 
property 1s neither an “ existing inam estate’ nor a ‘ part village inam estate’ nor, 
a “minor inam”, nor a whole inam village in Pudukkottai and so completely out 
of the coverage of Acts XXVI and XXX of 1963 We also make it clear that the 
disposal of these Writ Petitions now does rot preclude the inamdars from agite ting 
the question that a particular property 1s not an 1nam at all and does not fall under 
any of the aforesaid four categories or falls under one or other of the categories as 
may be urged for the inamdars. 


An argument was faintly put forward that the impugned enactments 21e con- 
trary to the Crown (Governmert) Grants Act of 1895. We fail to see how that 
Act can affect the validity of these enactments. The provisions of the Crown 
(Government) Grants Act are intended only to give validity to conditions imposed 
by the Government ın respect of Crown lands even though the conditions might 
not be in conformity with the lew of the land like the rule against perpetuity, . 
accumulation etc. The Act does not preclude the Government from altering 
modifying or from extinguishing the grants made whose validity could be 
sustained under the Act. 

In the result, all the Writ Petitions except Writ Petitions Nos. 1958 ard 1812 
of 1965 separately dealt with on merits, are dismissed. There will be no order - 
as to costs 


V.K. ———— All the petttions except 
W.P.Nos. 1958 and 1812 of 1965 . 


dismissed. . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—Mr Justice P.S KATLASAM 


“ 


K T.M. Muthuswamy Ambalagarar ..  Petitioner” 
2 


The Board of Revenue (LR), Medras, represented by the 
Commissioner of Land Revenue and Food Production, 


and otheis .. Respondents. 


Board Standing Order No 156-A (1)—Appointment of Village Headman—Reviswnal powers of Board of 
Revenue—Extent of 


Constitution of India (1950), Article 226—Scope of interference under. 


When a revision 1s filed to the Board of Revenue under the Board Standing Order No 156-A 
against the appointment of a candidate as a Village Headman, the Board of Revenue can interfere 
with the order only if it is vitiated by illegality, material irregularity, obvious error resulting in mis- 
carriage of Justice or want of jurisdiction It is not open to the Board to go into the merits and make à 
comparative estimate of the qualifications of the rival candidates and to decide in favour of the candi- - 
date who according to it was the best qualified Such an order would be without jurisdiction, hable - 
to be auashed under Article 226 of the Constitution of India 
z—————-——————————————————————————— 
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Senible - The High Court has ample power under Article 226 of the Constitution of India to 
interfere with an order of an inferior tribunal on the ground of lack of jurisdiction, even if the objections 
to its jurisdiction was not taken before that tribunal ” 
Petition under Article 226 of the Constitution of Indie, preying thet in the 
- cwcurstances stated therein, and 1n the affidavit filed therewith, the High Cowt 
wil be pleased to issue a writ of certiorari, callirg fo. the records of the Ist 
respondent ın its BP Rt No 2683 (A), dated 4th May, 1964, ard of the 2nd 
respondent in its Memorandum No 43358-V-2/64-12, dated 26th November, 1965, 
and quash the said orders therein 


K Rajah İyo for V. Srumvasan, for Petitioner. 

K S Bakthavatsalu, for the Additional Government Pleadei, for Respondents 
. Nos, 1 and 2. 

V P Raman and N R Chandran, for 31d Respondent. 

The Court mede the following 


OnRpER —This petition is filed for the issue of a writ of certeorare for calling for 
the records of the Board of Revenue in B P Rt No 2684 (A), deted 4th May, 1964, 
.and that of the State of Madras in Memorendum No 43358-V-2/64-12 dated 26th 
November, 1965, and for quashing the same ‘The permanent Village Headman of 
Kaduvett: Village in Müsiri Taluk, one Krishna Pillai, died on 20th August, 1958. 
"Before his death, the 3rd respondent was acting as the temporary Villege Headman 
during the leave of Krishra Pilla: After the death of Krishna Pillai, the 3rd respor- 
dent, continued to function as the Village Headman ‘The vecency im the office of 
the Village Headman was notified and applications were 1ecerved The petitiorer, 
the 3rd 1espondent and one Thnunavukkarasu applied The Revenue Divisional 
' Officer, Musir1, selected the petitioner for the post on 8th Merch, 1959 ‘There 
were appeals by the aggrieved candidates to the Collector of liruchirapalh, and 
the Collector remarded the case fo: fresh consideration. Pending these proceed- 
ings the service of the 3rd respondent, who was acting as the Village Headman was 
terminated by the order of the Revenue Divisional Officer on 31st December, 1960 
on the ground that certa.n acts of misappropriation were committed by him. The 
Revenue Divisional Officer after remand considered the clarms of the three appli- 
cants, and on 31st December, 1960, selected the petitioner The 3rd respondent 
and Thuunavukkarasu filed appeals to the District Revenue Officer. The District 
"Revenue Officer dismissed the two appeals and confirmed the appointment of the 
petitioner as the permanent Heədman on 30th June, 1961. The appeal filed by 
the 3rd respondent against the order of the Reverue Divisional Officer termmating 
his services as acting Village Headman was also dismissed The 3rd respondent 
and Thirunavukkarasu filed revision petitions to the Board of Revenue against the 
-order of the District Revenue Officer confirming the appointment of the petitioner 
as Village Headman. ‘The 3rd respordent also filed a petition against the order 
of the District Revenue Officer, corfirming his termination “The Board on 28th 
Mey, 1962 considered both the revision petitiors filed by the 3rd respondent and 
Thirunavukkaresu and also the petition. filed by the 3id respondent against the 
order of the District Revenue Officer, confirming his te1minetion and passed a com- 
mon order on 28th May, 1962 The contents of the order will be referred to in 
detail later The charges agairst the 3rd respondent were again enquied into, 
and the Revenue Divisional Officer found thet, so fər as the first charge against the 
9rd respondent was concerned, which 1elated to collection of Rs 9 and not bringing 
it to account, 1t had been made out and the 3rd respondent wes let off with a warning 
The other charges against the 3rd respondent were dropped After the conclusion 
of this enquiry, the 3rd respondent filed a petition on 19th February, 1964, before 
the Board requesting it to take up the revision petitions filed by him agaurst the 
order appointing the petitioner as the permanent Villege Headman The Boaid 
heard the petitions and passed ordeis appointing the 31d 1esperdent as the perma- 
nent Headman on 4th May, 1964  Ageinst the said oder the petitione filed a 
revision petition to the Government and the Government rejected the petition by 
its order dated 26th November, 1965 The present petitions filed for the issue of a 
-writ of ceriorüri for quashing the order of the Board of Revenue in BP. Rt. No. 
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2683 (A), dated 4th May, 1964, and that of the Government in Memo. No. 43358-V-2 
dated 26th November, 1965 


Mr. K Rajah Aiyar, learned Counsel for the petitioner submitted. that the 
order of the Board of Revenue was without jurisdiction and was liable to be quashed 
on the ground that the revision petition. by the 3rd respondent against the appoint- 
ment of the petitioner as a perinanent Headman by the District Revenue Officer was 
disposed of by the Board of Revenue on 28th May, 1962, and thereforeit had no power 
to review the order again on 4th May, 1964. It was contended that in any event 
the power of the Board 1s prescribed under B S.O. No 156 (1), clause (zz) of the 
Board Standing Orders and it acted im excess of its jurisdiction by going into the 
merits. On behalf of the 3rd respondent Mr VP Raman, learned Counsel sub- 
mitted that the order fell within the scope of BS O. No. 156-A (1) and that in any 
event the petitioner should not be allowed to canvass the jurisdiction of the Board 
of Revenue, as he did not take the objection as to want of jurisdiction and submitted 
himself to a decision on the facts of the case. 


In disposing of the two revision petitions of the 3rd 1espondent and Thiruna- 
vukkarasu against the order of the appointment of the petitioner as the permanent 
Headman by the District Revenue Officer, and the revision petition filed by the 3rd 
respondent against the order terminating his temporary appointment, the Board 
of Revenue passed a common order on 28th May, 1962. In paragraph 2, the Board 
dealt with the termination of the services of the 3rd respondent and found that proper 
procedure had not been followed — It set aside the orders of the District Revenue 
Officer and the Revenue Divisional Officer and directed a full and proper enquiry 
regarding the removal of the 3rd respondent In paragraph 4 the Board directed 
that the 3rd respondent would remain out of office during the fresh proceedings of 
the case, that he would not be permitted to rejoin and that he would be given a 
chance to vindicate his grievance and that 1f he succeeded he would be eligible for 
being considered for future appointment in temporary or permanent vacancies 
It will be seen that the Board has not dealt with the revision petitions against the 
appointment of the petitioner as the permanent Village Headman. Mr. Rajah 
Aiyar, therefore, justifiably complained that there was nothing to indicate that the 
matter was kept pending He submitted that an indication that the revision peti- 
tions were also disposed of would. be seen from the fact that a copy of the order of 
the Board was sent to the petitioner also Though there is nothing to indicate that 
the consideration of the two revision petitions against the appointment were defer- 
red, as the petitions had not been disposed of, I am unable to say that the Board 
of Revenue was 1n error in taking the two revision petitions for consideration when 
the 3rd respondent filed a petition after the disposal of the charges against him. 


In disposing of the revision petitions by the 3rd respondent end Thirunavukka- 
rasu the Board ın 1ts order dated 4th May, 1964, considered the merits ard arrived 
at the conclusion that the 3rd respondent had to be preferred. The Board holding 
that the 3rd respondent had sufficient property, qualifications and was a young man, 
fully qualified, found him more suitable — It also held that so far as the charges 
against the 3rd respondent were concerned, 1t could not disqualify him from press- 
ing his candidature for the office. 


The power of the Board in dealing with revision against the order of the Dis» 
‘trict Revenue Officer is specified in B.S.O. No 156-A. The Government in respect 
of an order passed by the Board of Revenue and the Board of Revenue 1n respect of an 
order passed by any authority subordinate to it may either suo motu or on the apph- 
‘cation of an aggrieved party and for reasons to be recorded in writing, arpul, modify, 
reverse or remit for reconsideration such order on any of the grounds mentioned in 
clauses (z) to (zə) of B S.O. No. 156-A. Clauses (iz) to (iv) are not applicable to 
this case and therefore we are concerned only with clause (2). The Government 
and the Board can interfere if the order is vitiated by illegality, materialirregularity, 
obvious error resulting in miscarriage of justice or want of jurisdictior. Obv.ously 
none of the conditions is available in this case, though Mr. V.P. Raman, learned 
Counsel, submitted that the Revenue Divisional Officer in his order dated 31st 

32 
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December, 1960 er: oneously referred to the fact of the removal of the 3rd 1espondent 
from the post of acting Headman What 1s stated 1n the order of the Revenue Divi- 
sional Officer is correct, for on that date the 3rd respondent had been removed. 
The fact that subsequently the 3rd respondent was found guilty of one charge and 
let off with a warning would not make the ordei of the Revenue Divisional Officer 
ilegal or one which is obviously eironeous 1esulting in miscarriage of justice <A 
Bench ofthis Court in Rathnaswami Padayacht v. Mani Pillai! , dealing wih the powers. 
of the Board of Revenue under BS O No. 156-A held that the Board in passing the 
orders under BSO No. 156-A was acting judicially and as such its orders were 
subject to the jurisdiction of the High Court under Article 226 cf the Constitution. 
The Court observed at page 203: 


“€ Tt is clear therefore that the Government travelled beyond the limits of their jurisdiction in hold~ 
ing that on the merits the appellant was better qualified for the office than the respondent We entirely 
agree with the learned Judge, Balakrishna Ayyar, J , that 1t was not open to the Government to make a 
comparative estimate of the qualifications of the candidates and to decide 1n favour of the candidate, 
who, according to them, was the best qualified " 


This statement of law 1s applicable with equal force to the powers of the Board of 
Revenue The order of the Board of Revenue suffers from want of jurisdiction 


Mr. VP Raman, learned Counsel for the 3rd respondent submitted that, even 
if the order of the Board of Revenue was witheut jurisdiction, this Court will not 
interfere by means of a writ of cerizorarı, as che petitioner did not object to the juris- 
diction of the Board in taking into consideration the comparative merits of the 
candidates and deciding the case on merits Learned Counsel placed conside:able 
reliance on a decision of the Full Bench in Lakshmanan Chettiar v Commassioner of 
Corporation of Mudias?. In that case a writ was applied for on the ground that the 
Commissioner of Coi poration of Madras and the Chief Judge of the Court of Small 
Causes, Madras, acted without jurisdiction, 1n that when they were only empowered 
to inquire into disabilities appearing on the face of the nomination paper, they in 
fact travelled outside that jurisdiction and went into a matte: of substance which 
was arguable only on grounds not appearing or the face of the nomination paper. 
Upholding the preliminary objection to the availability of a w1it on the ground that 
the petitioner by his conduct in taking the chance of a pronouncement in his 
favour on the merits had forfeited his rights, the Full Bench held that when a peti- 
tioner armed with a point either of law or of fact which would oust the jurisdiction 
of the lower Court had elected to aigue the case on merits before that Cöumt, he 
could not be allowed afterwards to seek to repudiate that jurisdiction by filing a 
writ petition The Full Bench after referring to vaiious English decisions summed. 
up the position thus : 


‘The English authorities which were cited fotma facie establish the proposition that 1n such cir— 
cumstances the applicant cannot obtain a writ of cerfzofarz ex debito justitiae but the Court 15 exercising 
a purely discretionary power ” 


This decision was cited and approved by the Supreme Court im Messs Pannalal 
Buyraj v Umon of India®. The Full Bench has not ruled that when an objection 
*to the jurisdiction has not been taken before the lower Court, the High Court has 
no power to interfere. According to the practice of the English Cou ts the petitioner 
will not as of right be entitled to a writ in the circumstances. In fact the Full Bench 
understood the English cases to have laid down that 1n such cucumstances an applı- 
cant could not obtain a writ of certiorar: ex debita justitiae. This statement would 
mean that the Court is powerless and that ıt cannot issue a writ even if it is convin- 
ced that a wiit should issue in spite of the fact that an objection to the jurisdiction 
was not taken before the lower tribunal If that were so, it will be opposed to the 
powers granted to the High Court under Article 226 of the Constitution of India. - 
The decision in Lakshmanan Chettiar v. Commissioner of Corporation of Madras? was 
rendered before the Constitution came into effect In Basappa v. Nagappa*, 
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Mukherjea, J., at page 256 dealing with the powers of the High Court under 
Article 226 of the Constitution stated the position thus : 


“ "The language used in Articles 32 and 226 of our Constitution is very wide and the powers of the 
Supreme Court as well as of all the High Courts 1n İndia extend to issuing of orders, writs or directions 
including writs 1n the nature of habeas corpus, mandamus, quo warranto, prohibition and certtorarı as may 

be considered necessary for enforcement of the fundamental rights and in the case of the High Courts, 
for other purposes as well İn view of the express provisions 1n our Constitution we need not now look 
back to the early history or the procedural technicalities of these writs i English law, nor feel oppressed 
by any difference or change of opinion expressed in particular cases by English Judges ” 


This view was again affimed by the Supreme Court in Kochunm v. State of Madras?. 


Before the Board of Revenue the petitioner questioned its jurisdiction on the ground 
that by its previous order dated 28th May, 1962, the Board had disposed of the revi- 
sion petitions against the o1 der of appointment of the petitioner and thereforethe Boaid 
had no jurisdiction Having questioned its jurisdiction the petitioner also argued 
on merits. It would not follow that the petitioner acquiesced 1n the jurisdiction of 
the Board and was willing to take a decision on merits. Even so, as the jurisdiction 
of the Board was challenged and as the order passed on merits 1s clearly beyond the 
powers of the Board under BS O. No 156-A, the petitione: cannot be said to have 
forfeited his right to approach this Court. Taking all the circumstances into consi- 
deiation I am sətisfted that this 1s a fit cese 1n. which a wiit should be issued. The 
ordeis of the Board of Revenue and the Government are quashed, and the Board of 
Revenue is directed to take up the matter on its file and dispose .f of according to 
law There will be no order as to costs 


N 


V K. — Petition allowed. 
LN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mn. Justice K S. VENKATARAMAN. 
M. N. Subiamania Mudalıar and others . Petihoners” 
0. 


Shanmugham Chettiai and others .. Respondents. 
Compromise decree— T tme essence of the contract—Extenswn of time— No jurisdiction on the Gourt. 


Under the terms of the compromise decree the defendants were given four years! time for deliver- 
ang possession of the property to the plaintiff After the period of four years was over the defendants 
applied for extension of time 


Held, 1n a compromise decree where time is the essence of the decree for delivering possession of 
the property, the Court has no Jurisdiction to extend the time 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith, the High Court will be pleased to extend by two more years, the time 
granted under the compromise decree in S A. No. 557 of 1960 preferred to the High 
Court agaist the decree of the Additional District Court, Salem in A.S No 32 
of 1959 (O S No. 1033 of 1956 on the file of the District Munsif’s Court, 
Sankarıdrug at Salem). 


IT. R Subramama Pillat, for Petitioner. 
D. Ramaswamy Tyengar, for Respondents. 
The Court made the following 


ORDER —In this case by the compromise decree passed on 27th September, 1962 
defendants2 to.5 ın O S. No. 1033 of 1956 were directed to remove the asbestos shed 
and deliver possession of the property to the appellant (plaindffs in O.S No. 1033 
of 1956) on or before 31st August, 1966 and in default the appellants shall be entitled 
straightaway to 1ecover possession of the property from the defendants 2 to 5 1n the 


— —— 
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said suit by executing the decree By means of this petition the said defendants 
2 to 5 pray for further extension of time for removal of the shed and delivery of 
possession of the premuses to the plaintiffs "They say that though they expected 
to get possession of an adjoming vacent site within the time. stipulated, it Fas not 
been possible fo: them to do so It is urged on their behalf by Sr1 T K Subra- 
mania Pillai, the leained Counsel, that they have invested about Rs. 3 lakhs on the 
property, and that 1t will cause undue hardship to them 1f they are directed to remove 
the shed and deliver possession to the plaintiffs before 31st August, 1966. 


This application is stoutly opposed by plaintiffrespondents. Their learmd 
Counsel Sri D. Ramaswami Iyengar urges that the decree 19 a compromise decree, 
that time was of the essence of the compromise, and that this Court has no jurisdic- 
tion to extend the time fixed ın the compromise He cites the decision in Bet Anna 
Nadar v M. Srimvasan! , which itself follows a decision of the Supreme Court That 
decision points out that in a compromise decree where time is of the essence of the 
contract, the Court has no jt risdiction to extend the time Sri T K Subramania 
Pillai has naturally not been able to cite any decision to the contrary But he urged 
that the clause fixing the time till 31st July, 1966 1s a penal clause meant to be in 
terrorem and that I have jurisdiction to relieve the defendants ageinst that clause. 
I do not see any reason to hold that the clause 18. in terrorem The defendants were 
given four years time to remove the shed which is more than what is usually given 
in such compromise decices "Thacfuc they had ample time and there i$. nothing 
to show that ıt was intended to be by way of terrorem It 1s clear that the party, 
the defendants, willingly agreed to deliver possession befere 31st August, 1966. 
Accordingly I have no power to extend the time and 1n this view of the matter, I 
dismiss the petition but without costs 


Sri T K Subramania Pillai applies for leave to appeal But since the posi- 
tion seems to be vvell-settled, it is not possible to grant leave 


VS — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mn M ANANTANARAYANAN, Chief Fustice 





A R. Lakshmana Chettiar .  Pelitioner* 
Ve 
Vadivelu Ambalam .  Responaent 


Qwil Procedure Gode (V of 1908), Order 16, rule 19 and Order 26, rule 4— Whtness residing beyond the limits 
fixed under Order 16, rule 19—Gommisston for examination of witness—Dascrelon —Suit on assigned promissory 
note—Defendant disputing consideratwn and factum of assignment for payment—Gommission to examine assignor 
residing beyond the limit fixed under Order 16, rule 1g —Commisston to be issued 


Where a witness 1s not under the control of the party asking for the commission and he resides be- 
yond the limits fixed under Order 16, rule 19 of the Code, 1t would be a proper exercise of judicial dis- 
cretion to 7 the commission, 1f the evidence of that witness 1s essential for the party seeking to have 
him examıned. 


Where the witness 1s the assignor of the negotiable instrument and 1t seems reasonable for the de- 
fendant to contend that his evidence 1s essential as the defendant disputes the consideration under the 
document and the factum of assignment for payment made by the holder, the commussion can be 1ssued. 
to examine the assignor 

Petition under section 115 of Act V of 1908, praying the High Court to 1evise 
thc order of the Court of the District Munsif of Devakottai dated 19th August, 1964 
and made in IA No 600 of1964 ın OS No 482 of 1963 

KA  CGhandarumoulh, for Petitioner 

Respondent not appearing m person o1 by Advocate 

The Cout made the following 

ORDER —In this case, 1n holding that he need not giant the application under 
Order 26, rule 4, Civil Procedure Code, for the issue of commission for the examı- 
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nation of a witness, residing outside the limits fixed by Order 16, rule 19, Civil 
Procedure Code, the learned District Munsif appears to have missed the point of the 
judicial discretion involved. As Wallace, J., pointed out in Fagannatha v Saratham- 
bal}, and there is nothing ın the later decisions of this Court to contravene this dictt m, 
where a witness 1$ not under the control of the party asking for the commission, and 
he resides beyond the limit fixed under Order 16, rule 19, Civil. Procedure Ccde, 
it would be a proper exercise of judicial discretion to issue the commission ‘The 
remarks of Jagadisan, J.; in Ramakrishna Kulyant Rat v Hardcastle G Co ?, relate 
both to a party as well as a witness, and the learned Judge does emphasise that the 
discretion vested 1n a Court must be exercised in a judicial manner Certainly, with 
regard to a party, and this appears to be corroborated by the okservations ın 
Mohammad Zackaria v. Abdul Karim Rowther®, it would be an unusual privilege to 
exempt the party from attendance ın Court, merely because he was living beyond 
the limits of jurisdiction, and permitting him to be examined on commission. 
Very vital factors in the appreciation of evidence, such as the demeanour of the party 
under cross-examination, etc., may have to be assessed, and a party ought not to be 
lightly permitted to escape such scrutiny, by the plea that the party is residing 
beyond the jurisdictin specified m Order 16, rule 19, Civil Procedure Code and 
is hence entitled to be examined on commission 


But, obviously, the case 1s very different, in the matter of witness rot under the 
control of the party seeking to summon him, who 1s resident beyond the specified 
limit. Particularly if the evidence of that witness is essential for the party seeking 
to have him examined, and he is not under the control of the party it 1s very diffi- 
cult to see how he could be examined otherwise than on commission, 1f he 1s resident 
beyond the specified limit Clearly, the Court cannot compel his attendance, and 
this 1s beyond dispute. It would of course be a different matter, if the Court 1s 
satisfied that the evidence 1s not essential, or that this 15 merely a device to vexatı- 
ously protract the proceedings, or the relevance of any evidence that could be given 

- by such a witnessis very doubtful. In the present case, the witness 1s an assignor 
of the negotiable instrument, and ‘t seems reasonable for che defendant to contend 
that his evidence 1s essential, as the defendant disputes the consideration under the 
document, and the factum of assignment for payment made by the helder-in-due- 
course Ofcourse if the witness is willing to at.erd Court in response to a summons, 
without being compelled to do so, this mode may be tried 1n the first instance, by 
summoning him. But if this fails, since the witness cannot be compelled to attend 
Court and is not under the control of the defendant (revision-petitioner), it seems 
1easonable to have him examined on commission The order of the learned District 
Munsif 1s set aside, and he 1s directed to dispose of the application in the light of 
these principles. This revision petition is allowed. No costs. 


V.S. — Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT .—Mr Justice T. VENKATADRI. 


Messrs. V. G. Panneerdas & Co. by Partner, V G. Panneerdas ..  Petutivner* 
2 


o : 
The Corporation of Madras, Madras, represented by its Com- 
missioner and another . — Respondents. 


Madras Grty Munwipal Corporation Act (IV of 1919), section 349 (28)—By-law made under prohibiting 
advertisements wn certain places—Validity. 


The by-law made under section 349 (28) of the Madras City Municipal Corporation Act (IV of 
1919) prohibiting the erection or exhibition of all or any class of advertisements 1n any street or any 
place of public resort 1s valid Itis a notorious fact that persons who carry on advertisement business or 
indulge 1n advertisement exercise their rights vulgarly by exhibiting them on every conceivable place 
———— ——..—— M a —À a — —— M 
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-such as lanes, roads,residential houses, bridges,hospitals and religious places and thereby make the city 

‘ugly The Corporation must certainly have the power of safeguarding the public from dangerous, 
obstructive or ugly advertisements — It 1s therefore a reasonable restriction It does not amount to a 
total prohibition or prevention of advertisements nor 1s there any discrimination involved in it, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of prohibition prohibiting the first respondent herem, 
namely, the Corporation, Corporation of Madras, from interfering with the display 
‘of the petitioner's advertisements at Guindy Railway Overbridge ard the Railway 
Overbridge at Gandhn-Irwin Road and at the Sir T. Muthuswamy Iyer Railway 
‘Overbridge near Fort Railway Station 


S R L Ratan, fo. Petitioner 

T. Chengalvarayan, for 1st Respondent 
M. M. Ismail, for 2nd Respondent. 
The Court made the following 


ORDER .—The Corporation of Madias, claiming to act under the statutory 
powers under section 349, clause (28) of the Madras City Municipal Corporation 
-Act, made the following by-law: 


** Prohibit the erection, exhibition, fixation, retention or display ofall or any class of advertisements 

1n any street, road, or public park or part thereof or 1n any place of public resort , and regulate the 

erection, exhibition, fixation, retention or display of advertisements in any manner in non-prohi- 
bited areas ” 


g 
Acting under this by-law, the Corporation issued a notification. prohibiting 
advertisements on side walls embankments and railing of weducts, overbridges, 
culverts and appreaches thereto 


Learned Counsel for the petitioner contends that this bv-lavv is bad 
because it is unreasonable Clause (28) of section 349 1elates to prohibition and 
regulation of advertisements But the power taken urder the by-law prohibits 
the erection or exhibition of all or any class of advertisemerts in any stieet or any 
place of public resort. Such a power 1s an unrestricted and absolute power. Such 
a power 1s likely to be abused Such a by-lawis hkely to be a puisance and an 
annoyance to the public especially to a particular class o1 community who caiiy 
on business Such a by-law, under the guise of regulatirg adveitisements, arbitra- 
riy interferes with private business and imposes ureasorable and unnecessaiy 
restrictive regulations upon lawful occupation Courts have power or jurisdiction 
to declare such a by-law as ultra vues, and there 1s nothing in the City Municipal 
Corporation Act which excludes that jurisdiction 


Therefore the question reserved for consideration of this Comit is whether the 
by-law in question is valid. 


In Bailey v VVılliamson1, Chief Justice Cockburn, while considering a by-law 
.pássed by a local authority, said 


* T think 1t 1s quite clear that the regulation as to rules bemmg made by one o: other of those authori- 
ties, for the pupose of imposing conditions on the delivery of addresses in the park, was clearly within? 
the jurisdiction of the ranger or the commissioners, as the case might be , and that being so, we hasc 
no authority here to look into the rules'to see whether they are reasonable and proper or not ” 


"But this opinion was doubted in a leading case, which has now become a classical 
case on the validity of a by-law passed by local authority—KXruse v fohnson?. Loid 
Russell, C.J., said: 


“€ When the Court 1s called upon to consider the by-laws of public 1epresentative bodies clothed 
with the ample authority which I have described, and exercising that authority accompanied by the 
«checks and safeguards which have been mentioned, I think the consideration of such by-laws ought to be 


n 
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approached from a different standpoint They ought to be supported if possible They ought to be,- 
as has been said * benevolently’ interpreted, and credit ought to be given to those who have to admunis- 
ter them that they will be reasonably admınıstered. . — ..I think Courts of Justice 6ught to be 
slow to condemn as invalid any by-law. . ..on the ground of supposed unreasonableness......I do 
not mean to say that there may not be cases in which it would be the duty of the Court to condemn 
by -laws made under such authority as these were made, as invalid because unreasonable if for instance 

they were found to be,partial and unequal in their operation as between different classes , if they 
were manifestly unjust , if they disclosed bad faith ; if they involved such oppressive or gratuitous 
interference with the rights of those subject to them as could find no justification 1n the minds of reason- 
able men, the Court might well say, ‘ Parliament never intended to give authority to make such 
1ules , they are unreasonable and ultra vires? ” 

Applying the tests to the facts of the instant case, I do not think that the by-law 1s 
either unjust, unreasonable or unsourd İt is a notorious fact that persons who 
cairy on adveitisement business or indulge in advertisement exercise their rights 
vulgarly by exhibiting them on every conceivable place such as lanes, roads, 
iesidentia] houses, bridges, hospitals and religious places, and thereby make the 
City ugly, unlovely, ghastly and horrible. Therefore it is but proper that the 
Corporation should frame a by-law unde: their statutory powers to provide for the 
prohibition. and regulation of advertisements I do not also agree that 1t would 
amount to a total prohibition or prevention of advertisement No: do I see that 
any discrimination 1s involved in this by-law. It 1s for the Corporation to regulate, 
restrict or prevent the exhibition of advertisements, if they are exhibited in such 
places and 1n such manne1_ and by such means, as to affect inyuiously the life and 
face of the City. The Corporation must certainly have the power to regulate the 
methods of advertisements, with the object of safeguarding the public from dange- 
rous, obstructive o1 ugly advertisements It 1s a reasonable restriction It is 
true that sich a 1estiiction. may cause nuisance to some and annoyance to some 
others But ıt cannot, for that reason, be held that such a by-law 1s umeasonable 
oi uncertain, Wright, J , observed in Summons v. Malling Ru al Council: 


: I do not think that a by-law should be held unreasonable on the ground that in a parti-- 
culai case inconvenient consequences mught result from its enforcement , it is the public interest 

as a whole which has to be considered ^ 

In Unied Bil Posting Co , Ltd. v. Somerset County Council?, the 1espondents made a 

by-law that no advertisements should be exhibited cn any hoarding, stand, o1 

other similar erection so as to be visible from any public highway (whether carriage— 
way, bridgeway o1 footway), or from any public waterway (whether river, river-- 
tirbutary or canal), or from any railway and to disfigure the natural beauty of the 

landscape Quoting the decision in Kruse v .7ohnson3, then Lordships observed: 

“ It as true that the Council might name specific places if it thought fit, but 1t is within its powers 
in saying . “you must not anywhere within the area which we have to administer erect advertisements 
which disfigure the natural beauty of a landscape ; and if you erect. advertisements at all (except in 
boroughs and urban districts) you do so at your own risk if they are found to offend against this rule’ ” 
It 1s also worthwhile to quote the observations of Lord Russell, C J., in Kruse v.. 
gohnson3 


* A by-law, of the class we are here considering, I take to be an ordinance affecting the public, 
oi some portion of the public, imposed by some authority clothed with statutory powers ordering 
something to be done or not to be done, and accompanied by some sanction or penalty for its. non- 
observance. İt necessarıly involves restriction of liberty of action by persons who come under its 
operation as to acts which, but for the by-law, they would be free to do or not to do as they pleased "x 


In the circumstances of this case, the petitioner cannot complain that the by-law 
in question 1s eithe1 unjust o1 unreasonable 


The Writ Petition is dismissed There will be no order as to costs. 








VK Petition dismissed. 
r (1897) LR 2QBD 493 at 438 3 (1898) L.R 2Q B.D. ot at o6. 
2 195 L.T 117 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
s PRESENT.—MR. M. ANANTANARAYANAN, Chief Justice. 


Kuppuswamy Goundar .. Pethoner* 
U. 
Pichaikara Goundar and others », Respondents. 


Madras Panchayats Act (XXXV of 1958)—Election Tribunal—Bare wnspection and reeount of votes rejected 
by the Returning Officer—Not matters of mere routtne— Election petitwn to contain sufficient materials—Satisfaction 
of the Election Tribunal about necessity for inspection to do justice to controversy—Essential grounds. 


The respondent challenged the election of certam members to the Panchayat on the ground that 
22 votes had been refused or rejected by the Returning Officer and that this was * improper, invalid and 
allegal.” The District Munsif as the Election Tribunal, sent for these 22 votes, made an inspection and 
recount, accepted some votes and rejected others. He went into the propriety of other votes also some 
of which he rejected In the result he altered the results by declaring that the petitioner herein has 
Jost the election On a revision filed at the instance of the petitioner 


Held, the proceedings of the Election Tribunal are vitiated by error and are without jurisdiction. 


Even a bare inspection and recount of votes rejected by the Returning Officer are not matters of 
mereroutine An order for inspection was not a matter of course and that having regard to the secrecy 
-of the ballot, the Court would be justified 1n granting the order for inspection only on two conditions 
being fulfilled, namely, (1) that the petition itself contained an adequate statement of material facts 
relied on by the petitioner in support of his case, and (2) that the Tribunal was prima facte satisfied that 
.in order to satisfactorily do justice to the controversy, inspection of the ballot papers was essential. 


The mere statement that the rejection of 22 votes was ‘ improper, invalid and illegal’ is not at all 
sufficient compliance with the requirement. 


Petition under Article 227 of the Constitution praying the High Cout 
to revise the order of the Court of the Election Commussioner (District 
“Munsif), Tiruvannamalai, dated 16th November, 1965 and made in OP No. 8 
of 1965. 


T. R. Ramachandran, for Petitioner. 
K. Venkataswamy, amicus curtae 
The Court made the following 


ORDER.—İt appcars to me to be abundantly clear, from the facts which aic 
‘not controverted, that the learned District Munsif—Presiding Officer—who acted as 
the Election Court in respect of the proceeding to set aside the election relating to 
Reddipalayam Panchayat, Chengam Taluk, held on 2nd February, 1965, quite 
-misconceived the character of his functions and powers and the scope of his juris- 
diction, ‘The facts themselves are not in dispute and have not been challenged 
"by thc learned Counsel for the first respondent acting as amicus curiae, since the 
respondents themselves did not appear in this Court to contest the revision petition 


Briefly stated, the situation is that with respect to Werd No. 1 of this Panchayat, 
three members had to be elected, and the respondents 1 to 3 were declared elected 
"by the Returning Officer. The petitioner (first respondent) filed O P. No. 8 of 
1965 challenging this election, on the ground of various infirmities and irregularities. 
‘In particular, he contended that 22 votes had been refused or rejected by the Return- 
ing Officer and that this was “ ımproper, invalid and illegal? He made the 
averment that this improper rejection had materially affected the result of the 
election. 


The learned District Munsif, as Election Tribunal sent for these 22 votes which 
had been segregated after rejection, and made an inspection and recount. Had 
"he merely stopped there, probably something could be said for the legahiy of his 
proceedings. But he went further accepted some votes and rejected others, and 
not merely this, he went into the propriety of other votes also, some of which he 
rejected. The net result was that he declared that the petitioner before him (first 

————x————x—ı——x—xnx——sx—ıxısxxs———————fc-—acduccayı-ın?m"?(uUınıı nf, 


*C.R.P. No. 2447 of 1965. 2gth September, 1966. 


gp *» 
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respondent) and respordents 1 ənd 3 before him were duly elected persors; 
respondent 2 before him (1ev.sior petitiorer), wes declared to hz ve lost the electior 


Respondent 2 row institutcs this procecdirg in revision ard I have hezrd the 
learned Councel for the petitioner and the learred Coursel appearing amicus curice 
for the absert responderts I do not think that it c«n be seriously doubted that 
the proceedings of the Election Tribunal were vitiated by error ard exccss jurisdic- 
tion  Fnust of all, even a baie inspection ard recourt of votes rejected by a 
Returning Officer, ere not matteis of mere routine In Sowak v H K. Kulwa!, 
their Lordships of the Supreme Court had to consider a case in which it wes the 
High Court that had grerted a prayer for inspection erd recourt, though that 
relief had been deried by the Election Tribunal It was held by the Supreme Court 
that an order for irspectior was rot a matter of course erd that havirg regard 
to the secrecy of the ballot, the Court would be justified 1n granting the order for 
inspect.or only or two conditions being fulfilled, nemely (1) thet the petition itself 
contaired an adequate statement of material facts relied on by the petitiorcr in 
support of his cese, and (2) that the Tribunal was prima facie, setisfied thet in 
order to satisfactorily do justice to the controversy, inspection of the bellot pepeis 
was essential 


In the presert cese, and this is the reason why I have earlier quoted from the 
petition ell that the petitioner states is that the rejection of 22 votes was “ improper, 
invalid and ilegal" This is not at all sufficient compliance with the rcquirement 
laid down in the Supreme Court decision The petitiorer should specifically 
state why he was impugnirg the rejection of these votes and what were the grourds 
therefor. If the Tribunrel 1s satisfied that mspectior ard recount are necessery 
in the light of the avermerts, ıt mey certeirly proceed to order these steps This 
apart, 1t appears most doubtful if the 'Tribural would have jurisdiction to proceed 
into the propriety of other votes not within the ambit of the pleading» at all “This 
ın effect 1s to constitute the Tribunal as a Returring Officer, which is not the 
interdmert of the Rules The Supreme Court decisior, no doubt, related to the 
Representation of the People Act, 1951, and the Election Rules (1961) thereurder. 
But it 1s not in controversy before me that the Election Rules with regard to 
Panchayats closely follow the Rules framed under the Representation of the 
People Act. 


For these reasors, I allow the Revision Petition, set aside the order of the Election 
Tribunal, ard remit the entire proceedings back to the Election Tribura! for disposal 
according to law With regard to the 22 votes the petitiorer is bourd 
to give particulars why he impugns the rejection of these votes ard if the Tribural 
18 satisfied, ıt may certairly order inspection and recount. With regard to the 
propriety of the other votes, this will entirely depend on the allegatiors mede, and 
the powers under the Rules for the Tribunal to reassess these facts or to recount 
them Ordered accordingly. The parties will bear their own costs. 


VS. Ordered accordingly, 





I. (1964) 6 S.C.R. 238: A.I.R. 1964 SC 1249. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Origir.al Jurisdiction). 


PRESENT —Mr M. ANANTANARAYANAN, Chief Justice, AND Mr JusTICE 
P RAMAKRISHNAN 


Messrs. Murali Trading Co., Madras . Petetroners* 
v. 
The Joint Commercial Tax Officer, Mannady, .. Respondent 


West Madras. 


Madras General Sales Tax Act (I of 1959), section 16—Escaped or suppressed transactions of sale—İnfe- 
rence from entries of collection and collection slips with the employee—Written explanation submitted by assessee— 
Assessment order the next day—Explanation apparently not considered serrously—Rule of audi alterem partem 
not complied with—Levy of assessment and penalty bad. 


In a case where the assessment was based primarily upon an inference of escaped or suppressed 
transactions of sale, on circumstantial evidence of a number of collection entries in the cash accounts 
and certain slips kept by the employee of the firm, 1t was held that where the inference of suppressed 
sales 1s based exclusively on collection entries and slips of entries there 1s virtually no hearing when these 
are not put to the assessee as circumstantial evidence of suppression and the firm is given no adequate 
opportunity to explam On the facts of the case, 1t was held that the principle of natural justice 
aud: alterem partem was not substantially observed as the assessee’s explanation was not seriously 
and comprehensively considered by the assessing officer and accordingly the assessing authority was 
directed to consider the assessee’s explanation 


Petitions under Article 226 of the Corstitutior of India, praying thet in the 
circumstances stated in the respective affidavits filed therewith the High Court 
will be pleased to issue writs of cerizorarı callıng for the records pcrtairirg to the 
order of the respondent herein bearing No MGS T No 3567/63-64, 3567/64-65 
and 3567/62-63, dated 30th January, 1965 and MGST No 3567/62-63 dated 
96th February, 1965, imposing a penalty of a sum of Rs 9,54] under :ect.on 16 (2) 
ofthe Madras General Sales 'Tax Act, 1959 respectively and to quash the same. 


V K | Thiruvenkatachart for K. C. Tacoob and S. K L Ratan, for Petitioner 
R Srimvasan and The Special Government Pleader (C T ), for Respondents 
The Judgmert of the Court was delivered by 


Anantanarayanan, C 7 —We have considered the scope of these writ proceedings, 
and the facts with reference to which they have been instituted We think it is 
sufficient for us to observe that, ın all these cases, the assessment hzs been primarily 
based upor an irfererce of escaped or suppressed transactiors of sale of soaps, 
liable to be taxed, on the circumstantial evidence of a number of collection entries 
in the cash accounts, and certain slips kept by the cmployee of the firm 1n charge of 
cash. 


Very briefly stated, the crux of the argument of learned Counsel for the 
concerned firm (Sri Thiruvenkatachar1) 1s that these infererces are rot warranted 
by the circumstantial evidence referred to above Has claim is that his client 
(assessee) undertook to explain every one of these items relied on, as relating to 
and explicable ın terms of other items ın the cash accounts, and not as corstituting 
any evidence; in ary serse, of suppressed sales Learned Counsel argues further 
that there 1s no contention thet there 1s evidence about other concealed purchases 
of soaps from the main manufacturing firm, from which this firm has admittedly 
derived its entire stock. 


Had we been proceeding into this matter on the merits, a great deal more might 
have to be said, but şın view of one outstanding fact, we think that these proceedings 
can be disposed of within a very brief compass This outstanding fact is that we 


“a EE EE EE Eee as 


*W.P. Nos. 1122, 1159, 1160 and 1161 of 1965. 20th September, 1966. 
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are satisfied that the principle of natural justice, audi alterem partem was not 
substantially observed. It 1s not in dispute that on the 29th January, an explanat.on 
in writing was submitted by the assessee-firm, regarding the inferences sought to 
be based on these entries of collections and slips noting cash balances, and that 
the actual order of assessment was issued on 30th January. We have carefully 
perused that order, and we find in it very little or no evidence that the explanation 
sought to be offered by the assessee-firm with regard to each one of these items, 
claimed by the firm to be based on the internal evidence of the account entries 
themselves, was seriously and comprehensively considered by the assessing officer. 
It appears from the record that certain prior interviews with occasions for oral 
submissions, preceded the written explanation, but, as far as the affidavit, ccunter- 
affidavit and the reply affidavit go, ıt 15 a case of demal by the assessee-firm that at 
these interviews there was an adequate opportunity to explain these items, or that 
any such explanation was duly considered by the assessing officer 


We may here record that learned Counsel for the Government, with commerd- 
able fairness, conceded that, as the record stands, there 1s no evidence* that the 
explanation sought to be put forward by the assessee-firm in the detailed terms of 
the accounts, w.th regard to every one of the items relied on, was actually put forward 
during the prio: interviews, and considered by the assessing c fficer, before the order 
of assessment was made Tn effect, therefore, the rule of aud: alterem partem was not 
substantially observed We need not emphasise that, where the inference of 
suppressed sales 1s based almost exclusively on collection entries and on slips of 
enti1e5, there 1s virtually ro hearing where these are not put to the assessee-firm 2s 
circumstantial evidence of suppression, and the firm 1s given no adequate opportunity 
to explain Even the explanation in writing of the 29th January, leavirg alone 
whatever was explained as prior interviews, hardly appears to have received consi- 
deration judging from the internal evidence of the ordcr of assessment. On this 
ground alone, and without any reference whatever to the merits of the assessment, 
we are of the view that the 1elevant assessments 1n these proceedings ought to be 
struck down 


Those assessments are for 1962-63 in WP No 1160 of 1965 with penalty there- 
on (W P No 1161 of 1965), for 1963-64 1n W P. No 1122 of 1965 and a provisional 
assessment for 1964-65 ın W P No. 1159 of 1965. All these are linked in a cham as 
consequential assessments on the basic assessment, and every one of them will have to 
be investigated in the light of the detailed explanations sought to be furnished by the 
assessee. 


We, therefore, direct that the writs would issue striking down the assessments 
and that the detailed explanations of the assessee now supplemented by further 
detailed statements, should be taken up and considered, and the assessment 
carried through again in due compliance with the requirements of law, and the prin- 
ciples of natural justice "The concerned assessee is directed to withdraw the appeals 
pending before the Sales-Tax Appellate Tribunal, in view of the allowance of the 
writs Parties will bear their own costs. 


K.G.S. Assessments quashed ; direction 
assucd, 


260 THE MADRAS LAW JOURNAL REPORTS. (1967 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT:—MR M. ANANTANARAYANAN, Chef Justice AND MR  JusricE 
P. RAMAKRISHNAN. 


Ramathal and others .. Appellanis* 
0 
Nagarathınammal and others .. Respondents 


Civil Procedure Gode (V of 1908), Order 21, rules 90, 92 and Order 34, rule 5—-Mortgage decree— Final 
decree for sale —Purchase by auction purchaser—Application for setting aside sale under Order 21, rule go— 
Dasmissal—QGonfirmation of sale and taking possession by auction purchaser—High Gourtin appeal, restoring 
application under Order 21, rule go—Pending appeal in High Court, sale by auction purchaser and putting purchaser 
ın possession—Subsequent application by mortgagor to defostt amounts due under mortgage—Resteraiton of ağblı- 
cation under Order 21, rule go—Vacates order confirming sale—Reltef against purchaser from auction pur chaser— 
Lis pendens 


In pursuance of a final decree undei a mortgage action, the hypotheca was sold An application 
filed under Order 21, rule go of the Civil Procedure Code for setting aside the sale was, on account of 
alleged default on the part of the applicant, dismissed and the sale confirmed on the same date, and the 
auction purchaser putin possession But m appeal the High Court set aside the dismissal of the applı- 
cation and directed the trial Court to dispose of that application in accordance with law During the 
pendency of the appeal in the High Court, the auction purchaser sold the property to another who was 
also a party 1n the subsequent proceedings After the restoration of the application under Order 21, 
rule go, Civil Procedure Code, an application under Order 34, rule 5, Civil Procedure Code, for leave 
to deposit the mortgage money and other statutory charges and for treating the mortgage as discharged 
and for obtaming possession of the property from the auction purchaser and his purchaser, was allowed 
by the trial Gourt Hence the appeal 


Held, the restoration of the application under Order 21, 1ule qo, Civil Procedure Code, automati- 
cally operated to vacate or render ineffective, the earlier order confiiming the sale held in pursuance of 
a final decree 1n a mortgage action 


The reversal of the decree of the trial Court in appeal or the setting aside of the ex parte decree does 
not per se render the Court sale in execution of the former decree void, but they only give rise to certain 
equities which can be gianted in proper cases But the restoration of a petition under Order 21, rule 
go of the Code after the carher confirmation of the Court sale results 1n an entirely different situation 
It renders the Court sale itself void and ineffective and that is the reason why in proceedings under 
51” 34, rule 5 of the Code the position of the auction purchaser and the purchaser from him is entire- 
y düilierent - 


Having regard to the provisions of section 47, Explanation and section 146 of the Code, every remedy 
which Order 34, rule 5 has provided against the auction purchaser can also be claimed against the 
purchaser from the auction purchaser In proceedings under Order 34, rule 5 the purchaser from the 
auction purchaser may be directed to deliver possession 


In the case of a mortgage decree, the fi will continue till the proceedings under Order 34, rule 5 of 
the Code come to an end and the mortgage security 1s finally discharged The doctrine of İs pendens will 
apply to the private sale by the auction purchaser in the mortgage action Such a sale cannot be relied 
upon by the vendee to defeat the rights which the statute has granted to the mortgagor against the 
auction purchaser 


Appeals egamnst the order of the Court of the Subordinate Judge cf Coimbatore 
dated 18th November, 1963, and made in EA No 80 of 1963 1n EPR No 248 
of 1957 m OS No 37 of 1955, EA No 525 of 1968 1n EPR No 218 of 1957 
in OS No 37 of 1955, EA No 80 of 1963 ın EP R No 248 of 1957 in OS 


No 37 of 1955 and EA, No 525 of 196211 EPR No 248 of 1957 in OS No. 37 
of 1955 respectively 


S V Venugoğalacharı, for Appellants 
T R Srimvasan, for Respondents. 


The Judgment of the Court was delivered by 


Ramakrishnan, J —These connected appeals are directed against the order of 
the learned Subordinate Judge of Coimbatore m EA Nos 80 and 525 of 1963 in 
OS No 37 0f1955. The prior facts necessary for the consideration of these appeals 
are briefly the following — 


The schedule property was made the subject of a sumple mortgage executed on 
7th July, 1949, by Nagarathinammal and Chandrasekharan. respondents 1 and 2 





“A A.O Nos. 370 of 1963 and 207, 232'and 410 of 1964. 4th November, 1966. 
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in the appeals. R K  Kendaswami, the fourth respondent, obtained a preliminary 
decree on the mortgage on 14th August, 1956, and thereafter, a final decree on 
2nd March, 1957, for the sale of the hypotheca. The property was sold in Court 
auction on 2nd April, 1958, and purchased by Dhandayuthapanı Chettiar, the 
appellant ın A A O. Nos 232 of 1964 and 410 of 1964, On 14th June, 1958, Naga- 
rathinammal, Chandrasekharan, and one Ramaswami Gounder who obtained an 
agreement for sale of the hypotheca in his favour from the morigagors, filed an 
application under Order 21, rule 90, Civil Procedure Code, for setting aside the 
sale, on account of material irregularities in the conduct of the sale. ‘They also 
furnished security required under the Rules But on account of some alleged de- 
fault, this application was dismissed on 26th July, 1958 The sale was confirmed on 
26th July, 1958, itself, and the auction-purchaser took possession on 19th November, 
1958 ‘Thereafter, Chandrasekharan, Nagarathinammal and  Ramaswami 
Goundar filed appeals, A A O Nos 105 and 106 of 1959 in the High Couit. In 
AAO No 105 of 1959, a Bench of this Court, consisting of Ramachandia Iyer, 
Chief Justice and one of us, passed an order on 8th February, 1962, holding that the 
learned Subordinate Judge was under a misapprehension, in finding thatthe appel- 
lants were in default, and, thereafter, the order of the lower Court dismissirg the 
application under Order 21, rule 90, Civil Procedure Code, was set aside, and the 
lower Court was directed to dispose of that application in accordance withlaw The 
appeal which was simultaneously heard, AAO No 106 of 1959, was against the 
order confirming the sale, and, therein, the Bench observed, that no separate orders 
were necessary, ın view of the allowance of the appeal A A O No 105 of 1959, and 
the restoration and remand of the application under Order 21, rule 90, Civil 
Procedure Code, for fresh disposal 


During the pendency of the aforesaid two appealsin the High Court the auction- 
purchaser conveyed the property to one Ramathal on 19th November, 1958, and 
she 1s now the appellant in A A O Nos 37€ of 1963 and 207 of 1964 before us. 
After the restoration of the petition under Order 21, rule 90, Civil Proccdure Code, 
Chandrasekharan, Nagarathinammal and Ramaswami Goundar filed on 27th 
November, 1962, an application under Order 34, rule 5, Civil Procedure Code, 
EA No 80 of 1963, for leave to deposit the mortgage money and the other statutory 
charges and solatium to the auction-purchaser, and prayed for treating the moitgage 
security as discharged, and for getting back possession of the property both from 
the auction-purchaser as well as the purchaser from him Simultaneously, they 
filed EA No 525 of 1968, under sections 47 and 151, Civil Procedure Code, to set 
aside the confi mation of the sale, in view of the orders passed in AAO No. 105 
of 1959 and AAO No 106 of 1959 ‘These applications were strenuously opposed 
by the decree-holder, the auction-purchaser in the Court auction sale, and the private 
purchaser from the auction-purchaser. 

) 

The learned Subordinate Judge held that the effect of the restoration of the peti- 
tion filed under Order 21, rule 90, Civil Procedure Code, by the appellate order of 
this Court, was, by 1mplication, to set aside the confirmation of the sale Therefore, 
the application E A, No 525 of 1963 for setting aside the confirmation of the sale, 
was treated as unnecessary and, as one filed merely by way of abundant caution. 
The learned Subordinate Judge also held in E. A No 80 of 1963, that, in view 
of the restoration of the petition under Order 21, rule 90, Civil Procedure Code, 
the mortgagors had a right to get the appropriate reliefs under Order 34, rule 5, 
Civil Procedure Code, and that they could obtain those rehefs both as against the 
Court auction purchaser, as well as the purchaser from the auction purchaser. Further, 
since the latter had purchased the property during the pendency of the appeals, 
AAO Nos 105 and 106 of 1959, the purchase was hit by the doctrine of lis pendens, 
and no equities available to a purchaserin good faith, would beavaiable to 
Ramathal. Regarding the correctness of the quantum of money in deposit, 1t was 
urged that the interest subsequent to the date of the Court sale, had not been de- 
posited, but the lower -Court repelled that argument, and held that the correct 
amount had been deposited, In the result, both the applications were allowed, 


— 
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and the learned Subordinate Judge passed a decree setting aside the sale, directing 
the respondents to deliver the documents of title to the mortgagors, directing them 
to transfer the mortgage property to the third petitioner therein, namely, Rama- 
swam) Goundar, and directed them also to deliver possession Respondents 1 
and 2 1n the petition, or the one or the other of them, were given the right to with- 
draw the amount deposited by the petitioners As mentioned. already, the present 
two appeals are filed by the Court-sale auction-purchaser and the purchaser from 
the auction-purchaser 


The principal points that arise for consideration in these eppeals are (1) whether, 
by reason of the confirmation of the sale in Court auction, the auction-pu chaser got a 
valid title to the schedule property, ard whether that title became void by the subse- 
quent orders in A A O Nos 105 and 106 of 1959 and the consequent restoration of 
the application under Order 21, rule 90, Civil Procedure Code , (2) whether, 
Ramathal, the appellant in A A O Nos 370 of 1963 ənd 207 of 1964, is ə bona fide 
purchaser for value from the Court euction-purchaser, and whether her title can 
be defeated by the aforesaid proceedings ; in any event, is she entitled to equities in 
her favour, by reason of improvements to the property which she made m good 
faith ; and (3) does the amount deposited by the mortgagors and Ramaswami 
Goundar represent the correct amount payable under the provisions of Order 34, 
rule 5, Civil Procedure Code, and, if not, are they entitled to have the auction 
sale set aside and the mortgage security discharged ? 


Points (1) and (2)- The argumerts urged before us by learned Counsel, for 
dealing with these points, cover a wide range of ground, besides refererce to a 
considerable volume of authorities, but, before we consider them, it will be useful 
to set down briefly the prior history of Order 34, rule 5, Civil Proceduie Code, 
the cope of which we have to consider m these appeals. 


The old Transfer of Property Act (IV of 1882), provided for analogous 
reliefs, ın section 89, whose terms were very brief, and stated that, +f the defendant 
paid to the plaintiff or into Court on the day fixed, the amourt due under the 
mortgage together with costs and subsequent costs, the defendant should, 1f necessary, 
be put in possess on of the mortgaged property, but if such payment was not so 
made, the plamtiff or the defendant might apply to the Court for an order absclute 
for sale of the mortgaged property, ard the Court should then pass an order that 
such property be sold, and thereupon the defendant’s right to redeem and the 
security should both be extinguished This provision gave rise to several difficulties, 
in its working — For instance, there were difficulties as to the time-limit for applica- 
tion for the passing of a final decree for sale and the correct provision of the Limita- 
tion Act which would be applicable—see Mulla”s Civil Procedure Code, 12th 
Edition, page 1097. Again, the prov sion m section 89 for extinguishing the right 
of redemption on the passing of an order for absolute sale, also gave rise to difficulties 
Thus irregularities might ex st in the conduct of the sale which might lead to setting 
aside of the sale on the proof of such irregularities, but, by that time, the right to 
redeem and the security might have been extinguished. For the purpose of avoiding 
these and other difficulties, when the Civil Procedure Code was amended by Act V 
of 1908, section 89 and the succeeding sections in the Transfer of Property Act 
were deleted, and they were embodied in the new Civil Procedure Code with 
substantial amendments, in the form of the several rules of Order 34, Civil Procedure 
Code. The main efect of these changes was that the mortgagors or any other 
person interested in the hypotheca obtained the right to apply and get an order 
treating the mortgage security as extinguished, and to get back possession of the 
hypotheca if necessary, after depositing a certain prescribed amount in the Court, 
either before the sale directed under the preliminary decree, or, if the sale had been 
held under a final decree for sale, at any time before the confirmation of the sale. 
There is no time-limit for making such an application, and the right is available 
as long as the sale is not confirmed. The new provision in Order 34, rule 5, Civil 
Procedure Code, also provided for relief to be given to the auction-purchaser at 
the sale by payment of the sale price and a solatium of 5 per cent. as his sale becomes 
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vacated. For this purpose, he is made a necessary party to the Order 34, rule 5, 
proceedings. In Madras, there is a further amendment which requires that, on 


the application made by the plaintiff for passing a final decree, notice shall be given 
to all the parties. 


The first and perhaps the most important question for consideration in this 
case 1s the effect which the order restoring the petition under Order 21, rule go, 
Civil Procedure Code, by the appellate Court in A.A O Nos. 105 and 106 of 1959, 
will have on the prior proceedings in the trial Court which had already taken place 
following the confirmation of the sale, namely, the sale and delivery of possession 
of the hypotheca to the auction-purchaser, followcd by the subsequent private 
sale and delivery of possession to Ramathal. The prior decisions of this Court 
cited at the Bar on this point, hold that, on the restoration of the petition under 
Order 21, rule go, Civil Procedure Code, the confirmation of the sale becomes 
automatically void The authorities are (1) (Venkata Narasimhan v. JY4goj? Rao)! 
(Horwill and Koman, JJ ), (2) Varadarajan v. Venkatağathı Reddi?, Satyanarayana 
Rao and Krishnaswami Nayudu, JJ. In the latter decision, tne learned Judges, 
in an elaborate judgment, ın which they followed the earlier decision, held that 
the restoration of the application under Order 21, rule go, Civil Procedure Code, 
automatically operated to vacate or render ineffective, the earlier order confirming 
the sale under Order 21, rule 92, Civil Procedure Code. This decision dealt with 
a final decree for sale of the mortgaged property followed by a petition under Order 
21, rule go, Civil Procedure Code, for setting 1t aside, therefore 1t must be treated 
as on all fours with the present case, (3) Satyanarayana v Rumamurth®, which followed 
the above two earlier decisions of this Court, (4) Vall: Ammal v. Subramama Iyer*, 
a decision of Ramachandra Iyer, C.J.,and (s) an unreported decison of 
Ganapatia Pillai, J., in (S A. Ramaswam: Goundar v. Manager, Kasturi Rangappa 
Chettar and another)? Following the above Ime of authorities, we uphold in this 
case, the decision of the trial Court, that on the restoration of the petition under 


Order 21, rule go, Civil Procedure Code, the confirmation of the sale became 
automatically vacated. 


& 


The next question for consideration is the position of the auction-purchaser, 
when the confirmation of his sale got automatically vacated, on the subsequent 
restoration of the petition under Order 21, rule 90, Civil Procedure Code. The 
ttle of the auction-purchaser under an unconfirmed sale must be treated as a condi- 
tional one, which becomes absolute only on confirmation. Under section 65 of 
the Civil Procedure Code, such confirmation acts retrospectively from the date 
of sale, but, till the confirmation, the title remains inchoate, and, in the absence 
of confirmation, no title passes to the purchaser. The position will be the same, 
when there 1s a confirmation, but such confirmation becomes vacated by reason of 
a subsequent order restoring the petition under Order 21, rule go, Civil Procedure 
Code ‘This result has been suceinctly described by the Privy Council m Chandramani 
Shaha v Anayan Bibi, (that case also dealt with an auction sale, in execution ofa 


mortgage decree followed by an application under Order 21, rule 90, Civil Procedure 
Code) as follows : 


** Again, take a case in which the Subordinate Judge disallowed the application 
sale , there would then be confirmation of the sale by the Subordinate Judge and the sale would be- 


come absolute as far as his Gourt was concerned If the High Court allowed an appeal, and set aside 
the sale, there would then be no sale, and, of course , no confirmation and no absolute sale. ?? 


Apart from these cases, as pointed out by the learned Counsel for the respondent, 
if the Court sale 1s vitiated by fraud, the auction-purchaser 


2 ) cannot set up good faith 
to defend his title when challenged, if the sale is set aside on a petition under Order 
21, rule go, Civil Procedure Gode—Bireswar Ghose v. Panchkouri Ghose’. 


to set aside the 


I (946 57 1 5 15 7 1526 of 1961 

2. (1053 148. 114.248 67 M.L J. CG): 
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There is another line of authority cited by the learned Counsel Sri 
Venugopalacharı for.Ramathal. They deal with cases where in pursuance of 
the decree of the trial Court, the property is sold in execution and purchased by a 
stranger and thereafter the decree is set aside 1n appeal, or an ex farte decree 1s 
passed and the property 1s sold ín execution and purchased by a stranger, and 
subsequently the ex parte decree is set aside or the appellate Court sets aside the 
lower Court's decree, and thereafter restitution 1s applied for. In such cases, it 
is observed that it is necessary to protect the interest of the auction-purchaser who 
had purchased in good faith especially when he 1s a stranger, the decisions also 
hold that there can be no restitution in such cases. The reasoning in these cases 
proceed on the basis that, otherwise, there will be less inducement to intending 
purchasers to buy at execution sales and less chance of the property fetching proper 
price at such sales. Typical of such cases are Zain-ul-Abdin Khan v. Muhammad 
Ashgar Ah Khan! and Rewa Mahton v Ram Kishen Singh®, followed in Mukheda 
Das v Gopal Chunder Dutta3, Shwlal Bhagoan v. Shambhu Prasad‘ (doctrine of lis- 
pendens will not apply to such cases), Sheik Ismail Rowther v. Raja Rowther® and 
Chockalingam Asani v. Krishna Iyer®. ‘These decisions proceed on the broad principle 
that the reversal of the decree of the trial Court in appeal, or the setting aside of 
the ex parte decree does not fer se render the Court sale in execution of the former 
decrees void, but they only give rise to certain equities which can be granted in 
proper cases. But the restoration of a petition under Order 21, rule go, Civil 
Procedure Code, after the earlier confirmation of the Court sale results in an entirely 
different situation. It renders the Court sale itself void and ineffective, and that 
is the reason why in proceedings under Order 34, rule 5, Civil Procedure Code, 
the position of the auction-purchaser and the purchaser from the auction-purchaser 
is entirely different from the situation visualised in the case cited above by Sri 
Venugopalachari which justifies restitution on the setting aside or the modification 
2 the trial Court's decree by the appellate Court or the setting aside of an ex parle 

ecree. 


The decision in Irulayee Ammal v. Murugiah?, cited by Sri Venugopalachari 
appearing for Ramathal dealt ‘with a different state of affairs and can have no 
application to this case There, after a preliminary decree on a mortgage, pending 
an application for scaling down under Act IV of 1938, there was stay of further 
proceedings for sale of the property. But there was no stay asked for 1n respect of 
one item of the hypotheca which was sold in Court auction, and then repurchased 
by a stranger. It was held that the mterest of this auction-purchaser alone would 
be saved, because there was no stay in regard to the sale of the property in which 
he became interested. R Kunjukrishnan v. R. Viswanathan’, a decision of a single 
Judge, referred to by Sri Venugopalachari also dealt with a different state of affairs. 
There, after the dismissal of a petition under Order 21, rule go, Civil Procedure 
Code, the sale was confirmed. The petition under Order 21, rule go, Civil Procedure 
Code, was restored in appeal, and, after rehearing, ıt was again dismissed It 
was held that the right of the auction-purchaser revived on the dismissal of the 
Order 21, rule go petition for the second time. That case has no application here. 
On the other hand, a purchaser of the hypotheca, in pursuance of a decree for 
sale, is put on notice of the statutory provision regarding the provisional nature of, 
his title, which remains inchoate and conditional as long as the sale 1s not confirmed, 
and an application under Order 21, rule 9o, Civil Procedure Code, 1s pending. 
Tf after such confirmation, there is an appeal against the order dismissing the petition 
for setting aside the sale under Order 21, rule go, Civil Procedure Code, the issue of 
the title of the auction-purchaser is set at large, pending the decision ın the appeal. 
If this appeal is allowed and the petition under Order 21, rule go, Civil Procedure 
Code is restored, the confirmation of the sale 1s vacated, and the title of the auction- 
purchaser again becomes inchoate and conditional. Such a situation has no analogy 
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to a decree of the first Court being 1eversed in appeal or an ex parte decree being 
reversed ın appeal or an ex parte decree being set aside — Questions relating to 
restitution whether under the specific provision of section 145 of the Civil Procedure 
Code or under general principles of restitution and as to how far the interests of 
the auction-purchaser will be protected :n such circumstances will arise only m 
the latter type of cases 


Decisions dealing with the latter type of cases cannot be relied upon, as authority 
for considering the position of an auction-purchaser whose sale 1s vacated 1n proceed- 
ings under Order 34, rule 5, Civil Procedure Code. First of all, in such cases, 
through the setting aside of the confirmation, the title of the auction-purchaser 
disappears. Secondly, the statute has made him a necessary party to the proceed- 
ings, and has also prescribed the reliefs to which he will be entitled, by reason of 
nis sale proving infructuous and his failure to obtain a title thereunder. "The very 
fact that the person who makes the deposit 1s required also to deposit the solatium 
payable to the auction-purchaser shows that 1t was intended to relieve the property 
of whatever interest which the auction-purchaser might have acquired in it by 
reason of his purchase, and to compensate him for the loss of that interest by giving 
him the solatium besides the purchase price He cannot claim anything else, in 
addition to the reliefs which the law has thus prescribed. 


The further question 1s as to the position ofa private purchaser from the auc- 
tion purchaser, the position which Ramathal occupies. In the earlier part of this 
judgment, we have given a sequence of dates, which shows that the purchase of 
Ramathal, though no doubt after the confirmation, was during the pendency of 
the earlier appeals before this Court Learned Counsel S11 T. R Srinivasan appear- 
ng for the respondents, referred to the Explanation under section 47, Civil Procedure 
Code, which states that every purchaser at ə sale 1n execution of a decree is a neces- 
sary party, for the purpose of deciding all questions arising unde: section 47 relating 
to the execut.on, d.scharge or satisfaction of the decree ‘The amerdment of the 
‘(Civ.l Procedure Code, in 1908 has made the auction-purchaser a necessary party 
to the proceedings under Order 34, rule 5, Civ1 Procedure Code ‘The issues 
about the extinction of the mortgage security, the payment of the mortgage money 
to the pe:son entitled to it and the restoration of possession in appropriate cases, 
where ıt 1s called for, have to be decided in the presence of the auction-purchaser 
Learned Counsel S11 T. R. Srinivasan referred to section 146 of the Civil Procedure 
‘Code which provides that, where any proceeding may be taken or application made 
by or against any person, such proceeding may be taken or application may be 
made by or against any person claaming under him Ramathal is obviously claim- 
ing under the auction-purchaser ‘Therefore every remedy which Ordu 34, rule 5 
has provided against the auction-purchaser car also be claimed against Ramathal 
the purchaser from the auction-purchaser, in the same proceedings, bccause she 
stands squarely 1n the shoes of the auction-purchaser 


Further, it 1s urged by the respordents that she cannot also claim any rehef 
in the proceedings, so as to affect the rights of the mortgagor and mortgagees over 
the hypotheca, as they stood on the date of the preliminary decree, and which formed 
che subject-matter of the sale, are concerned and foi this purpose, the doctrine ot 
dis pendens was also relied upon by the respondents Explanation to section 52 
of the Transfer of Property Act states that the perdency of a suit or proccedirg foi 
the purpose of applying that doctrine as stated in section 52 will cortirue antil 
the suit or proceed.ng has been disposed of bv a final decree or order, and complete 
satisfaction or discharge of the decree or order has been obtained İn the case uf 
a mortgage decree, the i will continue till the piocecdirgs under Order 34, 
rule 5, Civil Procedure Code come t. an end and the mortgage security is finally 
discharged The doctrine of lus pendens will apply to the private sale by the auction 
purchaser, such a sale cannnt be relied upon by the verdce, to defcat the rights 
which the statute has granted to the defeydant, against. the auct or-puichkaser in 
proceedings under Order 34,-rule 5, Civil Procedure Code Learned Counsel 
Sri T. R. Srinivasan for the respondents referred in this connection to, the decision. 


34 


266 THE MADRAS LAW JOURNAL REPORTS. [1967 


ofthe Privy Council imm. Parmeshart Din v Ram Charan! In that case, the mortgagor 
had executed a usufructuary mortgage to one Parmeshari Din, who also purchased 
the equity of redemption during the execution ofa money decree against the 
mortgagor, ard came-iuto possession during the pendency of the plaintiff-mortgagee’s 
(respondent before the Privy Council) suit for foreclosure, and the plaintiff, relying 
upon the rule of ls pendens sought to recover possession of the property from the 
transferee, and the lower Court grarced the relief to the plaintiff Parmeshari 
Din appealed to the Privy Council] Sri Shadi Lal, who gave the judgment of the 
Privy Council, observed, at page 361 


“ But he (the appellant) took the property from the defendant (mortgagor) fendente hie and must 
be treated as his representative-in-interest He 1s bound by the result of the decree If he had not 
obtained possession of the property from the defendant, the latter would have been required to deliver 
ıt to the plamtıfls And the mere circumstance that he got possession from the defendant in pursu- 
ance of a transfer which was invalid as against the plaintiffs, cannot detract from their rights under 

e decree." : : : 


It was held, therefore, that the decree-holders were entitled to execute the decree 
against the appellant who was the representative of their judgment-debtor and 
consequently to recover possession from him. ‘The words ‘ claiming under? used 
ın section 146 of the Civil Procedure Code would include devolution and assignment 
of 1nterest mentioned 1n. Order 22, rule 10, Civil Procedure Code, and these words 
should be construed libeially so as to advance justice and not rn a restricted or 
cechnical sense—See Sazla Bala v Nirmala Sundari?, followed in. Brahm Dutt v. Life 
Insurance Corporation®. 


Learned Counsel Sri 8. V Venugopalacharı appearing for Ramathal, urged 
that, in any event, during the proceedings under Order 34, 1ule 5, Civil Procedure 
' - Code, “his Couit cannot direct delivery of possession and that this Court, should 
stop with declaring the title, leaving it to the parties to obtain possession 
in execution proceedings, and, in such proceedings, Ramathal may be entitled to 
make a counter-claim for reliefs like the value of improvements and so on. With 
this contention also, we are unable to agree. Order 34, rule 5, Civil Procedure 
Code, is intended to provide for a final settlement of all the clams arising under 
the mortgage including those arising under the Court sale in pursuance of the preh- 
minary decree. ‘The Statute has made the auction-purchaser in such a sale, a 
necessary party to the adjudication, and by application of the principle of section 
146, Civil Procedure Code, the auction-purchaser's purchaser pendente lite will also 
become a necessary party to the adjudication Now, the title as well as possession 
which Ramathal obtained from the auction-purchaser was the very same title and. 
possession which the auction-purchaser obtained in pursuance of the Court sale, and. 
if she could, standing in the shoes of the auction-purchaser, take the mortgage 
money and the solabum as she 1s entitled to under Order 34, rule 5, Civil Procedure. 
Code, -he could be equally required by an order m the course of the same proceedings 
to surrender the possession which she obtained in pursuance of the sale from the 
auction-purchaser Such a duection will be within the scope of Order 34, rule 5, 
Civil Procedure Code. Further, learned Counsel Sri T. R. Srinivasan contends 
that it may be plausibly argued, if independent proceedings are taken later, that 
the relief against Ramathal not having been obtained in the proceedings under 
Order 34, rule 5, Civil Procedure Code, would be barred. We, there fore, confirm. 
also the order of the lower Court regarding the direction for delivery of possession 
both against the auction-purchaser as well as Ramathal. 


Learned Counsel Sr; Venugepalachari appearing for Ramathal urged that 
she had made valuable improvements to the property, believing in the validity of 
the transfer. Since there is no evidence on this point, we do not wish to say any- 
thing about 1t here. In fact, she has nut even filed her sale deed We would 
leave this question open to be adjudicated in independent proceedings, so that 
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Ramathal may get the value of the improvements, if she 1s able to establish her 
claim to it. 


Pont (3): Learned Counsel appearing for the” auction-purchaser stated that 
the amount deposited in the Court was not the correct amount as required under 
Order 34, rule 5, Civil Procedure Code The learned Subordinate Judge has, in 
his order, observed that the money to be deposited will be the money that 1s specified 
in the preliminary decree and that the question as to whether mesne profits or interest 
would be clarmable did not require consideration. The order of the learned 
Subordinate Judge under appeal shows that only a question of interest subsequent 
to the date of the Couri-sale was pressed before him But as against this it was 
urged by learned Counsel, Sri T. R. Srinivasan on the opposite side that the auction- 
purchaser and the purchaser from the auction-purchaser obtained possession of 
the property and were ın enjoyment of the property and gct benefit out of 1t which 
might exceed even the amount of interest payable on the property and that in 
such a contingencv, the respondents might be entitled to claim mesne profits In 
such circumstances the learned Subordinate Judge was inclined to disallow interest. 
We see no grounds to interfere with that finding. 


The appeals are dismissed with costs Advocate’s fee at one set. 
S.V J. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction ) 
PRESENT —Mr Jusrick K. Srinivasan. 


Cosmopolitan Club, Madras, represented by its Honorary Secretary 
D. Kesava Reddy .. Petetioner* 


0. 
The Regional Provident Fund Commissioner, Madras . Respondent. 


Employees Provident Funds Act (XIX of 1952), section 1 Oe of te dey lo non-proprietary and non~ 
commercial clubs—Notification under section 1, sub-sectzon (3) (b) of the Act—Valtdity of —Establishment— 


Meaning of 


A notification issued by the Government under section 1, sub-section (3) (4) of the Employees 
Provident Funds’ Act to the pétitioner club forming that the Act has been made applicable to it: 
and thereby calling upon it to submit the necessary return to give effect to the Provident Fund Scheme. 
It was contended on behalf of the petitioner that -such a notification was beyond the ambit of that 
provision and is ultra ores and illegal, as the Act is intended to apply only to commercial organi- 
sations and not to non-proprietary and non-commercial associations such as the petitioner club ~ 


Held: the plain language of sub-section (3) (5) contrasted with sub-section (3) (a) of section 1 of the 
Act, indicates two broad classifications (1) one establishment which is a factory engaged in any schedul- 
ed industry and (u) * any other" establishment which would mean one which may not be of the 
nature of a factory engaged ın any specified industry The power conferred by sub-section (3) (5) accor-- 
dingly enables the Government to apply the Act to any establishment, though it 1s not a factory and 18. 
not engaged ın any scheduled industry, but which employs zo or more persons 


Though the expression '* Establishments" has not been defined and 1s capable of avariety of” 
meanings but where such an expression in common use is embodied in a Statute, that particular aspect 
of the meaning of that expression which conforms to the underlying object and policy of theStatute 
should be adopted The word “ Estabhshment ” not being qualified 1n any way ın this Act, only 
means as organisation which employs a certain number of persons and nothing more 


The Act itself was made for the purpose of providing for the institution of provident fund for em- 
ployees in factories and other establishments and the dominant intention expressed both by the title as 
well as the contents of the Act would thus appear to be that 1t 1s enacted in the interests of employees 
in establishments not below a particular size Such being the case, whether it 1s a proprietary or 
non-proprietary club, so far as the employees of either institution are concerned, they stand on the same 
footing Having regard to the previous history of the enactment and the changes it has under- 
gone, it cannot be said that 1t was always the intention of the Legislature only to apply it to establish- 
ments in the nature of business undertakings 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue 2 writ of mandamus directing the Regional Provident Fund 
Commissioner, Madras, the respondent herein to forbear from proceeding further 
ın the matter ın pursuance of his Memo No C/MD/3084 Regl, dated 29th July, 
1963. 


A. K Sreeraman, for Petitioner. 


Habibulia Badsha, for Government Pleader, for Respondent 
The Court made the following 


ORDER —The petitioner is the Cosmopolitan Club, Madras The respordent, 
the Regional Provident Fund Commissioner, Madras, issued a notice dated 29th 
July, 1963, to the petitioner informing the pet.tioner that, with effect from 1st July, 
1963, the Employees Provident Funds Act had been made applicable to 
the petitioner club and called upon the petit oner to submit the necessary 1etuin 
ın order to give effect to the Provident Fund Scheme ‘The petit.oner has come to 
Court claiming that the club, which is a body corporate registered under the 
Indian Companies Act, s a social recreational associat.on formcd for the purpose 
of affording to 1ts members the privileges, advantages and conveniences of a cl 1b. 
It 1s claimed that the notification issued by the Governmert under section 1, sub- 
section (3) (5) of the Act, which purported to bring within the scope of the Employees’ 
Provident Funds Act ınstetutıons like the petitioner club, is beyond the embit of 
that provision and is witra vires and illegal It is principally cortended that the 
Act .s intended to apply only to commercial organisations and not to roa-proprietary 
assoc.ations such as the petitioner club, which provides certain ameritics ard facili- 
ties to 1ts own members m 


On behalf of the respondent, the complamt that tlc notification is in excess 
of the provision referred to 1s resisted 


Tne Employees Provident Funds Act, 1952, by sect« n 1, sub-section (3) (4), 
makes it applicable (subject to what may be termed the .nfancy protection outlined 
n section 16 of the Act) ““ to every establishment which is a factory engaged in any 
industry specified in Schedule I and mn which 20 or more persons are emploved ” 
Schedule I contains a list of industries. Section 4 of the Act empowers the Central 
Government to add any other industry to Schedule I. We are not, however, con- 
cerned in the present case with an establishment which is a factory engaged in a 
specified industry Sub-section (3) (2) of the Act makes the Act applicable “to any 
other establishment employing 20 or more persons, or class of such establishments, 
which the Central Government may, by notification in the Official Gazette, specify 
in this behalf” "There 1s a proviso to this section which confers a further power 
upon the Central Government to apply the Act to establishments employing even: 
less than 20 persons. The plain language of this provision, sub-section (3) (2) con- 
trasted with sub-section (3) (a) of section 1 of the Act, indicates two broad classifica- 
tions One 1s an establishment wnich 1s a factory engaged in any scheduled industry 
and the other is “ any other " establishment, which would mean one which may not 
be of the nature of a factory engaged 1n any specified industry. The requirement 
which 1s common to both sub-clauses of sub-s: ction (3) is that the establishment to 
which the Act applies or is made applicable should employ 20 or more persons. The 
power conferred by sub-section (3) (5) accordingly enables the Government to apply 
the Act to any establishment, though it is not a factory and is not engaged in any 
scheduled industry, but which employs 20 or more persons. The term ‘establishment’ 
is not defined 1n the Act and must to my mind, take 1ts meaning from the context in 
which it appears, that 1s to say, the purpose underlying the Act The Act itself was 
made for the purpose of providing for the institution of Provident Fund for employees 
in factories and other establishments The dominant intention expressed both by 
the Title as well as the contents of the Act would thus appear to be that it is enact- 
ed inthe interests of employeesin esablishments not below a partıcular size. The 
question 1s whether, as contended by the petitioner, the Act cannot be made appli- 
cable to institutions like the petitioner club. 
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The notification issued by the Central Government was made in the exercise of the 
powers conferred by section 1, sub-section (3), clause (5) and the relevant part reads: 
“ The Central Government hereby specifies the following classes of establishments in which 20 or 


more 5 are employed as the establishments to which the Act shall apply with effect from, 
namely — 


* * * ik * 


(2) Societies, clubs or associations which provide board or lodging or both, or facilities for amuse- 
ment, or any other service to any of their members or to any of their guests on payment." 


That the petitioner club conforms to the description contemplated in clause (2) of 
the notification is notin dispute The objection raised is more fundamental, namely, 
that the Act was not intended to be made applicable to clubs of this description, that 
is to say, clubs which are non-commercial. Mr À K Sreeraman, learned Counsel 
for the petitioner, makes a distinction between proprietary and non-proprietary, 
clubs. Where a person 1s the owner of a club and provides facilities of the kind. 
mentioned ın clause (2) of the notification, such a person runsthe club with a profit 
motive and runs ıt as a commercial venture On the oth: r hand, where an associa- 
tion 1s formed of members only and the club, though incorporated and becoming a 
legal person, as distinct from the members, provides amenities and facilities to its 
members, ıt does not do so as a commercial proposition While the first class of 
club may be susceptible of being brought within the scope of the Act, the second class 
is not, so it 1s argued 


Even at the outset, it may be pointed out" whether xt 1s a proprietary or non- 
-proprietary club, so far as the employees of either institution are. concerned, they 
stand on the same footing, and if the intent of the Legislature was to provide some 
measure of relief to employees, there can 1n principle be no distinction between the 
two kinds of establishments 


It 1s no doubt true that the activities of clubs of this kind, in so far as they pro- 
vide refreshments and other service at a price to their own members, have been held 
not to come within the scope of the business of a dealer for the purpose of the sales 
tax It has also been held that they donot also come within the scope of the Cater- 
ing Establishments Act But are these decisions conclusive on the question in the 
light and for the purposes of this Statute ? It seems to me they are not. 


As I said earlier, the expression ‘ establishment’ has not been defined. It is. 
capable of a variety of meanings and where such an expression in common use 1s 
embodied in a Statute that particular aspect of the meaning of that expression which 
conforms to the underlying object and policy of the Statute should be adopted. 
Unlike other Acts where either the expression ‘ establishment’ or other words ana- 
logous thereto are used 1n conjunction with such expressions as ‘1n the course of 
business or trade ”, 1n this particular Act, the word “ establishment’ 1s not qualified 
in any way It only means an organisation which employs a certain number of 
persons and nothing more AsI have pointed out, there exists only a broad classifi- 
cation between an establishment of the nature of a factory engaged in an industry 
and all other establishments Tt 1s the attempt of Mr Sreeraman, learned Counsel to 
induce me to hold that**any other establishment" occurring in sub-section (3), clause 
(2), must take 1ts colour from clause (a) The question 1s whether that would be a 
proper mode of interpretation In State of Bombay v. Hosfrtal Mazdoor Sabhal, the 
question arose whether hospitals could be brought within the definition of industry, 
and 1t was argued that the rule of construction required that when two or more words 
which are susceptible of analogous meaning are coupled together,they should be under- 
stood to be used 1n their cognate sense The argument was that certain essential 
features are invariably associated with: the words ‘ business’ and ' trade’ and the 
colour of these attributes would also be taken by other words used in the definition, 
though their normal import might be wid r ‘This argument was advanced in 
relation to the definition of the word ‘ industry ” occuiring in section 2 (j) of the 
Industrial Disputes Act But their Lordships point out that this rule of construction 
cannot prevail where ıt 1s clear that woids of wider connotation have been deliber- 
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rately used in the definition in order to make the scope of the definition correspond- 
ingly wider and that this rule cannot be applied when the object of the Legislature 
is wholly free from ambiguity. 


In Mohammad Al v. Union of India}, a notification issued under section 1(3) (5) of 
the Act bringing within the scope of the Act hotels and restaurants was attacked. 
Their Lordships repelled the contention that the power conferred upon the Govern- 
ment was uncontrolled and uncanalised They proceeded to pomt out that the 
underlying idea behind the provisions of the Act 1s to bring all kinds of employees 
within its fold as and when the Central Government might think fit, after reviewing 
the circumstances of each class of establishments. The wide scope of the Act and 
the intention underlying this social piece of legislation were briefly referred to in 
meeting that argument. 


I am not convinced of the soundness of the argument of the Jearned Counsel that 
having regard to the previous history of this enactment and the changes 1t has under- 
gone, 1t was always the intention of the Legislature only to apply 1t to establishments 
in the nature of business undertakings. From the point of view of persons who were 
to be benefited by this piece of legislation, T am unable to agree with the learned 
Counsel that the operation of the Act could be limited in that manner. I accord- 
ingly hold that the notification 1s not beyond the power conferred by section 1 (3) 


(5) of the Act. 
The petition fails and is dismissed, but there will be no order as to costs. 
S.V.J. ————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—Mnr. Justice K. S. VENKATARAMAX. 


Appachan alias Girigori and others .  Petrtioners*® 
2. 
R. Raju Gowder .. Respondent. 


Criminal Procedure Code (V of 1898). section 437, proviso (b)—~Furtsdtction to direct enquiry in respect of offene 


ces not triable excluswely by Sessions Gourt-—'* Other offence”? meaning of —8Scope and construction of proviso (b) of 
Section 437. 


Under Proviso (5) of section 437, Criminal Procedure Code, the Sessions Judge or the District 
Magistrate may direct further enquiry where the evidence shows that “ such other offence ” that 1s, 
offence other than one triable exclusively by the Court of Session has been committed In the case 
of “such other offence” there could not be any question of direct commitment and that 1s why further 
*nquiry ts contemplated A limitation that the words “ some other offence ” occurring in the proviso 
must also relate only to an offence triable exclusively by the Court of Session should not be placed 
either as a matter of construction or on the reason of the thing The words are so general that they 
are sufficient to embrace offence, not triable exclusively by the Court of Session and the Sessions 
Court has jurisdiction to order further enquiry in respect of some offences. 


Kallu v Emperor, AIR 1934 Oudh 327 and Baynath Pandey v Gourt Kanta Mandal, 1L.R 20 
‘Gal 633, considered. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Additional Sessions Judge of the 
Court of Session, Coimbatore Division at Coimbatore, dated 12th April, 1964, and 
made in Crl R P. No. 2 of 1966 (PRC. No 20 of 1965 on the file of the Court of 
the Sub-Magistrate (J ), Coonoor). 


T M. Kestur and R Natarajan of fan and San, for Petitioners. 

The Court made the following 

OrvER.—This Revision Petition under sections 435 and 439, Criminal Proce- 
dure Code, has been preferred by the three persons who were accused in P R.C. 
No. 20 of 1965 on the file of the Sub-Magistrate, Coonoor. The Police filed a charge- 
sheet against them for offences under sections 392, 394,3 97 and 392 read with sec- 
tion 114, Indian Penal Code. It will be noted that section 397, Indian Penal Code, 
is an offence triable exclusively by the Court of Session That was why the case was 
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taken on file as a Preliminary Register Case, to be enquired into under the provi- 
sions of Chapter XVIII of the Code. 


Briefly the case of the prosecution was that at the instance of one Menon, P.W.1 
Raju Gouder, owner of a big coffee and tea estate, employed the third accused as a 
writer in that estate For unsatisfactory work and absence without leave, his ser- 
vices were dispensed with in or about July, 1965 Accused 1 and 2 are uncles of 
the third accused On 6th October, 1965, at about 8-30 A M., the third accused 
came to the bungalow of PW. r. Accused 1 and 2 demanded the settlement of the 
accounts of the third accused. PW 1 wanted Menon to be sent for. At that time 
the second accused caught hold of P Ws. 1’s hand , and the first accused took out a 
knife and pointed it towards his chest saying that unless he settled the account of the 
third accused, he would be murdered. P.W.1 promised to settle the account Accused 
1 and 2 pulled him out of the chair, took hum to another room and pushed him 
down P.W.1’s shirt was torn. At that time P.W. 1’s daughter-in-law (P W. 4) 
came and protested. ‘The first accused caught hold of her, but she went out. She 
asked the driver of the motor-car to go to the Police Station and report. But the 
three accused themselves got into the car and went away. P.VV. 1 had kept cash 
of Rs. 10 and some change and a key. - The first accused took them away, and the 
second accused took away the account book. The Sub-Inspector of Police, Coonoor, 
came within about half an hour and recorded the complaint of P W. 1, Exhibit 
P-ı. He recovered the torn shirt of P.VV. 1 (M.O 1) and also, seomtime later, his 
dhoti (M.O. 2). PW. 1 was sent to the hospital. He had some injuries on his 
elbow, hip, leg and head. 


The prosecution examined, besides P Ws. 1 and 4, P.W. 2 Nanjan, the servant 
of P W. 1, and the driver of thecar, P.W.3 The learned Sub-Magistrate, without 
examining the other witnesses, and without questioning the accused, discussed 
the evidence in detail and held that the case was grossly exaggerated and, indeed, 
false, bristling with vital discrepancies, and that 1t would be, therefore, sheer waste 
of time to commit the accused to the Court of Session. He consequently discharged 
the accused under section 207-A (6), Criminal Procedure Code. 


Raju Gouder (P.W.1) preferred a petition under sections 435 and 437, Criminal 
Procedure Code, to the learned Sessions Judge. The learned Sessions Judge heard 
the petition after giving notice to the accused He pointed out that the learned 
Sub-Magistrate had grossly exceeded his powers in respect of a case triable exclusively 
by the Court of Session, and usurped the functions of the Sessions Court, 
indulging in special pleading for the accused The learned Sessions Judge further 
pointed out that there was sufficient prima facie evidence against the accused and that 
the learned Sub-Magistrate was wrong 1n holding that no case had been made out 
at all against the accused It is better to quote the relevant portion from paragraph 
17 of the judgment of the learned Sessions Judge : 


“€ P YV 1 seems to bea respectable witness owning considerable amount of properties and also ofa 
certain standard of status and literacy Within a short time after the occurrence a complaint has 
been made to the Sub-Inspector of Police wherein the trespass of all these accused and the overt acts 
committed by them have been made mention of PW 1 has also been sent to the doctor for medical 
examination and the doctor has found some injuries on his person which are described in his certificate. 
A torn shirt and a dhoti (M. Os.1 and 2) have been seized by the Sub-Inspector in the course of investi- 
gation in the case Unless some incident had taken place mn the house of P W 1 on that morning, it is 
highly 1mprobable if a witness of the status of P W r would concoct a false story against the accused 
with ulterior motives The evidence of P W 1 about all these accused coming to his house and some 
incident happening therein is corroborated to some measure by the evidence of P Ws 2 and 4 Though 
PW 41s the daughter-in-law of P.W 1, I do not think that merely in order to foist a false case on the 
accused PW 4 would leave the portals of her house and come into. public gaze and criticism. by 
figuring as a witnessin the case I do notalso think that a man of P W 1’s position would have been 
a willing party to make his own daughter-in-law a participant in his nefarious scheme if the case was 
really a concocted one Similarly though P Ws 2 and 5. are employees of PW r, it cannot be said 
that merely because they are employees of P W. 1, they can be branded automatically on that score 
as suborned witnesses Above all, it 1s unbelievable that in order to foist a false case, P W 1 would 
have been found to have some injuries by the doctor who examined him PW tris found to bea 
fairly old person aged about 70 years and this mature age of P W 1 and his status in life go a long 
way to discredit the contentions of the accuced that the case against them 1s a foisted one In 
such circumstances, there 1s certainly evidence of a prima faci case against the accused and the Sub- 
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Magistrate- has not come to the proper conclusion in holding that no case has been made out against 
the accused and that they are entitled to be discharged ” : : : 

At the same time the learned Sessions Judge felt that on the evidence on record 
the offence of 1obbery as defined 1n section 390, Indian Penal Code (which 1s the 
foundation of the offences under sections 392, 394 and 397, Indian Penal Code) 
had not bcen made out, and that all that had been made out was a separate house 
trespass punishable under section 448 or 451, Indian Penal Code, theft 1n a build- 
ing under section 380, Indian Penal Code, and causing simple hurt under section 
329, Indian Penal Code The brief point of the learned Sessions Judge was that 
the threat with the knife was only to settle the account of the third accused and not 
for committing the offence of theft of the cash or the account book — Similarly, 
the hurt also was not caused for committing theft. The learned Judge felt that in 
the interests of justice the case should be enquired into further, the remaining wit- 
nesses also being examined "The case was, in his opinion, one directly covered by 
proviso (b) to section 437, Criminal Procedure Code — Since the Police considered 
the case to be sufficiently grave, thelearned Judge directed that the further enquiry 
should be done by a Magistrate of the First Class, as indicated by Anantanarayanan, 
Jes in Hwudayasam: Udayar v Remaswemi /Yunnar1, 


Às already stated, this revision petition has been preferred by the three accused. 
The first point taken by the learned Counsel, Sri T.M. Kastur., is that the learned 
Judge had no jurisdiction at all to order further enquiry into the offences under 
sections 451, 380 and 323, Indian Penal Code, when he had agreed that the offence 
under section 397, Indian Peanl Code, triable exclusively by the Covrt of Session 
had not been made out This question turns upon the scope of proviso (2) to section 
437, Criminal Procedure Code But it is necessary, for the sake of completeness, 
to quote the relevant portions of sections 436 and 437, Indian Penal Code : 


** Section 436 —On examining any record under section 435 or otherwise, the High Court or the 
Sessions Judge may direct the District Magistrate by himself or by any of the Magistrate subordinate 
to him, to make , and the District Magistrate may himself make or direct any suboruinate Magistrate 
to make further enquuy into any complaint which had been dismissed under section £03 or sub-section 
(3) of section 204, or-1nto the case of any person accused of an offence who has been discharged 


Section 437 —When, on examining the record of any case under section 435 cr otherwise, the 
Sessions Judge or District Magistrate considers that such case 1s triable exclusively by the Court of 
Sessions and that an accused person has been improperly discharged by the inferior Court, the Sessions. 
Judge or District Magistrate may cause him to be arrested, and may thereupon, instead of directing a 
fresh enquiry, order him to be committed for trial upon the matter of which he has been, 1n the opinion 
of the Sessions Judge or District Magistrate, improperly discharged 


- Provided as follows 

(a) : 
(b) that 1fsuch Judge or Magistrate thinks that the evidence shows that some other offence has 
been committed by the accused, such Judge or Magistrate may direct the inferior Court to enquire into 
such offence ” 

Now, there can be no doubt that, with respect to the offence under section 397, 
Indian Penal Code, mentioned in the charge-sheet, the learned Sub-Magistrate had 
grossly exceeded his powers and usurped the functions of the Sessions Court, indulg- 
ing in special pleading for the accused Some of the propositions of law laid down by 
the Magistrate are, indeed, startling I am mentioning this only to show that the 
learned Sessions Judge examined the record primarily from the point of view of 
section 437, Criminal Procedure Code, and therefore he was entitled- to invoke , 
proviso (2) thereto It may be noted that the proviso (2) to section 437 speaks of 
“Some other offence’ which, having regard to the main provision, would prima facie 
mean an offence not triable exclusively by the Court of Session It may be noted 
that the main provision contemplates the Sessions Judge or the District Magistrate 
directly passing an order of committal instead of directing a fresh enquiry, and m 
that sense section 437 goes further than section 436, which only empowers the Ses- 
sions Judge or the District Magistrate to pass an order for further enquiry Proviso 
(2) to section 437 is a proviso to the main portion of section 437 in the sense that, 
instead of passing a direct order of committal, the Sessions Judge or the District 
a ee ee 
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Magistrate may direct further enquiry where the evidence shows that ‘some other 
offence, that is, offence other than one triable exclusively by the Court of Session. 
has been committed In the case of such ‘ other offence’ there could not be any 
question of direct commitment, and that is why the further enquiry 1s contemplated. 
It is not necessary, or even possible to consider the full scope of proviso (5) and 
wh: ther it will apply to any situation other than that which has arisen 1n the present 
case. Itissufficient to say that the wording of the proviso is apt to cover the present 
case and to empower the learned Sessions Judge to pass the order which he has done. 


Sri T. M Kasturi contends, however, that the words ‘some other offence’ 
can only mean an offence triable by thé Court of Session, but other than the particular 
offence exclusively triable by the Court of Session and mentioned in the charge-sheet 
and for which the enquiry was held Tn other words, the offence enquired into here 
was one under section 397, Indian Penal Code, triable exclusively by the Court of 
Session, and 1f the Sessions Judge found that some other offence triable exclusively 
by the Court of Session had been committed, he could have acted under the pro- 
viso, but since the offences which he thought had been committed were not offences 
exclusively triable by the Court of Session, but triable by a Magistrate also, the pro- 
viso would not apply. The learned Counsel justifies this interpretation by pointing 
out that the main provision of section 437 deals with a case triableexclusively by the 
Court of Session, and that therefore the content of the proviso must also relate only 
to an offence triable exclusively by the Court of Session. I, however, see no reason 
why either as a matter of construction or on the reason of the thing, such a limitation 
should be placed on the words ‘ some other offence’ occurring 1n the proviso. The 
words are so general that they are sufficient to embrace offences, as 1n this case, 
like the ones under sections 451, 380 and 323, Indian Penal Code, not triable exclu- 
sively by the Court of Session. 


A further important circumstance that compels me to hold against the learned. 
Counsel’s submission 1s that the acceptance of that submission would involve the 
result that there 1s a lacuna in the Code ın respect of the situation which has arisen 
in this case, and that, even though on the merits 1t has to be held that the learned 
Sub-Magistrate- has acted perversely and his order has resulted ın injustice to the 
prosecution in respect of the offences under sections 451, 380 and 323, Indian Penal 
Code, without a fair enquiry, the Court 1s powerless to interfere and rectify the 
57 The Court should not adopt a construction which would result 1n such a 
acuna 


The learned Counsel has, however, invited my attention to Note 13 to the 
Commentary to section 437 1n the A I.R. Commentary : 

“The ‘other offence’ which, in the opinion of the Sessions Judge or District Magistrate has been 
commutted, must be one exclusively triable by a Court of Session, otherwise the Court cannot order an 
enquiry into that offence under this section” 

As authority the case in Kallu v Emperor*, is cited. That case, however, does not 
support the proposition laid down in the Commentary That was a case where the, 
charge-sheet was laid under section 304, Indian Penal Code, before the learned 
First Class Magistrate. It will be noted at the outset that the offence under section 
304-A 1s triable both by a First Class Magistrate and by the Court of Session, so that 
it 13 not an offence triable exclusively by the Court of Session. A charge was framed 
by one Magistrate and he was succeeded by another Magistrate There was a 
de novo trial and an order of discharge was passed by the succeeding Magistrate 

Since the charge had been framed, really the order should have been one of acquittal. 
But, apparently, the succeeding Magistrate thought that because there was a de novo 
trial the previous trial] had been also wiped out. The learned District Magistrate, 
acting under section 437, Criminal Piocedure Code, ordered further enquiry.. 
Against this a revision petition was preferred to the High Court Nanavutty, J., 
set aside the order of the District Magistrate and ordered the proceedings against 
the accused to be dropped The reason was that, though the order of the trying 
Magistrate was 1n form one of discharge, 1t was really an order of acquittal, and the 
BS uU Lu a uM o... 
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District Magistate could have no power to set aside the order of acquittal and order 


further enquiry. It is only the High Court which can do so under section 439, 
‘Criminal Procedure Code. 


The other reason given was that, section 304-A, Indian Penal Code, was not 
an offence triable exclusively by the Court of Session and therefore section 437, 
Criminal Procedure Code, did not apply and the test to be applied was the one which 
‘would apply in a case triable by the Magistrate and in such a case the Magistrate 
‘was empowered to discuss the evidence, in such a case the Magistrate had power to 
appreciate the evidence and come to a conclusion on the truth or falsity thereof, 
‘whereas, in the case of an offence triable exclusively by the Court of Session, he could 
not usurp that power of appreciating the evidence, but must commit the case to the 
Court of Session if there was a prima facie case. Now, in the particular case, the 
learned District Magistrate had not shown how the order of the trying Magistrate 
was hable to be set aside according to this standard of wider power of the Magis- 
trate. So far asI can see, this decision does not lay down anyth:ng to support 
the proposition laid down in the Commentary, and repeated before me by 
Sr T.M. Kasturi, that the words ‘ other offence’ in the proviso (4) to section 437, 


‘Criminal Procedure Code, must mean offences exclusively triable by the Court 
“of Session. 


The learned Counsel cited the decision in Basjanath Pandey v. Gouri Kante 
Mandal, a decision under the provisions of the Criminal Procedure Code, Act X of 
1882. A complaint was made before a Magistrate, including a charge of dacoity 
triable exclusively by a Court of Session The Magistrate found that no case of 
dacoity had been established prima facie, but framed charges under sections 380 and 
448, Indian Penal Code—theft 1n a building and criminal trespass—tríable by him. 
He heard the whole evidence and acquitted the accused under section 258, Criminal 
Procedure Code, and sanctioned prosecution of the complainant. The complainant 
applied to the Sessions Judge for revocation of the sanction. The Sessions Judge 
felt that a proper enquiry had not been made into the case of dacoityeand ordered 
further enquiry. Against that a revision petition was preferred to-the High Court. 
The learned Judges held that the Sessions Judge had exceeded his powers as he 
had virtually set aside the order of acquittal in respect of charges triable by the 
Magistrate. It will be noted that the present case 1s distinguishable on the facts 
from the case quoted because the learned Sub-Magistrate here did not purport to 
try the case even for the offences under sections 451, 380 and 323, Indian Penal 
Code, and acquit them. I should not, however, be taken as having assented to 
the decision in so far as it does not specifically consider one aspect of the matter, 
namely, the power of the Sessions Judge to order further enquiry in a case triable 
by the Court of Session 1f he felt that 1n respect of that charge, the Magistrate nad 
exceeded his powers. 


I am, therefore, of the opinion that the order of the learned Sessions Judge 
directing further enquiry under sections 448 or 451, 380 and 323, Indian Penal Code, 
cannot be assailed on the ground of want of jurisdiction. 


The next question is whether his order was proper on the merits and should be 
interfered with. On this aspect of the matter, the learned Counsel has invited me 
to consider the question from tne point of view that, the learned Sessions Judge 
had agreed that the evidence had not made out a prima facie case under section 397, 
Indian Penal Code, but had made out only a case under sections 451, 380 and 323, 
Indian Penal Code, and that consequently the Magistrate nad wide powers of 
appreciating the evidence and discharging the accused in the light of the discrepan- 
cies mentioned by him. As a proposition of law, I doubt whether such an approach 
could be made, because the fact remains that the learned Magistrate did not purport 
to proceed on any such basis that he was enquiring into the offences triable by him 
exclusively. Secondly, hus order 1s couched in such unsupportable terms that it 
cannot be said by any means to be a fair or impartial enquiry even of the charges 
SLI SAS SET i I T 


I. ILR. 20 Cal. 633. 


~ 


1] SENGALANI GRAMANI Y. SUBBAYYA NADAR (Venkataraman, J.). 275 


under sections 451, 380 and 323, Indian Penal Code. ‘The points indicated by 
the learned Sessions Judge in paragraph 17 of his judgment, which I have already 
quoted, certainly show that a rima facie case had been made out to justify further 
enquiry into the offences under sections 451, 380 and 323, Indian Penal Code. 
I feel that it is not desirable that I should say anything more at this stage, because 
it would still be open to the Magistrate, who is to make the further enquiry, to 
discharge or acquit the accused, if, on a fair consideration of the evidence, he finds 
that no case has been made out against the accused, for framing charges or for 
convicting, as the case may be. 


I feel that there is no jurisdiction for me to interfere and accordingly I dismiss 
the petition. 
S.V. J. —————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Jusric—E K. S. VENKATARAMAN 


Sengalani Gramani . Pehitioner” 
v. 
Subbayya Nadar and another .. Respondents. 


Cil Procedure Code (V of 1908), Order 8-A— Impleading party—Suit in ejectment—Property in suit being 
agreed to be sold to defendant by tts former owner—Plaintuff having knowledge—If former owner a necessary of 
proper party. 

In a suit by the plaintiff for recovery of possession of a property from the defendant on the basis of 
the plamtiff's title the defendant cannot seek to implead the plaintiff's vendor as a party to the suit on 
the ground that the property was agreed to be sold to him and that the plaintiff had notice of such an 
agreement The proper remedy of the defendant, if any, will be to enforce his agreement with the 
plaintiff's vendor and apply for stay of the proceedings in the plaintiff's suit for possession. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Principal District Munsif, Poonamallee, dated 21st 
March, 1966, and made in I.A. No. 1544 of 1965 in O.S. No. 443 of 1964. 


R. Subrahmanyam, for Petitioner. 
The Court made the following 


OnDpER :—This revision petition has been filed against the order of the learned 
District Munsif, Poonamallee, dismissing the application which the petitioner filed 
in the suit as defendant for 1mpleading one Ranganatha Mehta as the 2nd defen- 
dant in the suit. The suit was brought by the plaintiff against this petitioner for 
declaration of his title to Schedule “ A” and for recovery of possession of a portion 
thereof mentioned as Schedule B in the plamt. The basis of the application of 
the petitioner was that Ranganatha Mehta from whom the plaintiff had purchased 
the property had agreed to sell the Schedule A property to the defendant and that 
the plaintift had notice of that agreement. The application was filed by the 
defendant under Order 8-A, Civil Procedure Code. The learned District Munsif 
in dismissing the application pointed out that there was no question of indemnity 
or contribution sought to be recovered from Ranganatha Mehta and therefore 
Order 8-A did not apply. In this petition Sri R. Subrahmanyam, learned Counsel 
for the petitioner, urges that though Order 8-A as such will not apply, Ranganatha 
Mehta could have been impleaded under Order 1, rule 10, Civil Procedure Code. 
But I do not think that it is necessary to ımplead him even under Order r, rule 10, 
Civil Procedure Code The reason is that, as the Privy Council have indicated as 
early as 1934 in Pir Bakhsh v. Mahomed Tahar*, the alleged right of the defendant 
under the agreement of sale cannot be a valid defence to an action in ejectment and 
that the only means by which the defendant can work out his right is to file a separate 
suit for specific performance of the alleged agreement of sale impleading Ranganatha 
Mehta and the plaintiff and apply for stay of trial of the suit in eyectment pending 
the trial of the suit for specific performance. The learned District Munsif is wrong 
in thinking that the truth of the agreement of sale could be gone into in the present 
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suit as a valid defence and without Ranganatha Mehta being impleaded. For 
the reasons mentioned above, Ranganatha Mehta is neither a necessary nor a 
proper party. Accordingly this petition is dismissed. 


R M. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mm. Justice K. S. VENKATARAMAN 


R. Kothandapanı Petitioner* 


Criminal Trial—Actused rmitally pleading not guilty—Prosecution | witness. examined—Accused pleading 
guilty later by filing a memorandum admitting the cffence—1f could be convicted on such plea—Such a person uf 
could be examined as prosecution witness against a co-accused 


Under the Code of Criminal Procedure relating to trial of offences, while it 1s open to a Magistrate 
to accept the plea of ‘guilty’ of an accused and convict him'on his own admission if such admission has 
been put forward at the initial stage, there 1s no provision under which a Court can accept such a plea 
and base a conviction on that, when once the prosecution evidence has been let in and the trial has 
commenced, 

Quaere VVhethe: a person who has been convicted on his own plea of ‘guilty’ after the commence- 
ment of prosecution evidence can be examined as prosecution witness against a co-accused ? 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Additional First 
Class Magistrate (J ), Tiruchirapalli, dated the 29th day of July, 1966 and made. 
in C.M P No. 221 of 1966 ın GC. No 182 of 1966. 


S. M. Ah Mohammed and B Gojunath, for Petitioner. 
K..A Panchapagesan, for the Public Prosecutor on behalf of the State. 


The Court made the following 


ORDER :'—In this case the charge was filed by the Police against three accused. 
One of them pleaded guilty even at the outset as soon as the charge was framed. 
He was duly convicted Another S R Subramanyam initially pleaded not guilty- 
But after some of the prosecution witnesses were examined he filed a written memo- 
randum admitting the offence and pleading guilty. He was convicted on his plea 
on 25th June, 1966, and was released under section 4 (1) (a) of the Central Probation 
of Offenders Act. Thereafter he was cited as a prosecution witness against the 
remaining accused Kothandapani. Kothandapani filed an application before the 
Additional First Class Magistrate to set aside the conviction of S. R Subramanyam 
on 25th June,.1966, and objecting to his examination as a witness. It would appear 
that it was brought to the notice of the Magistrate that according to the judgments 
of this Court ın C. A. Nos 231 and 383 of 1966 it was not open to the Magistrate 
to have accepted the plea of * guilty’ of S. R Subramanyam after he had initially 
pleaded not guilty In that Judgment Sadasivam, J , has referred to a judgment 
of mine wherein T had taken the same view ‘The learned Magistrate observed 
that ıt was not wrong for him to have accepted the plea of guilty of Subramanyam 
and that Kothandapani could not plead any prejudice on that account However 
he accepted the other objection and ruled that Subramanyam would not be allawed 
to be examined as a prosecution witnesses. Kothandapani has preferred this 
petition against the above order 


Srı S M Al Mohammed contends that in view of the decision of this Court 
referred to above, 1t was not open to the Magistrate to accept the plea of guilty 
of S R Subramanyam This 15 correct but I do not see how the petitioner 
(Kothandapanı) can plead prejudice on that account or can ask this Court to set 
aside the conviction of Subramanyam Since the learned Magistrate has ruled 
that Subramanyam will not be examined as a prosecution witness, the petitioner 
cannot have any possible grievance Accordingly the petition is dismissed 


R M. —— Petition dismissed. 











*OrlR G No tog! of 1966 and Orl R P No 1002 of 1966 ıoth August, 1966 
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i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mh. M ANANTANARAYANAN, Chief Justice 
Umsalma Bib: .. Petitioner” 
v. 
R. Lakkia Gowde1 .. Respondent. 


Madras Buildings (Lease and Rent Gontrol) Act (XVIII of 1960), section 2 (2) and section 14 (1) (5)— 
Demolstion—Eviction of tenants from building comprising of several door numbers or distinct tenements—If one 
application could be filed— Words and Phrases—‘ Butlding’—Meaning of 


The word ‘building’ has two distinct connotations, one in its ordinary usage and another in specific 
Statutes The definition of ‘building’ in section 2” (2) of the Madras Buildings (Lease and Rent Con- 
trol) Act 1s a technical one and includes a part of a building. In other words the statute makes a 
building equivalent to a tenament as ordinarily understood in lavv But this is not the connotation in 
ordinary usage where the unity of structure and its permanence are the normal factors 


Where a landlord seeks to apply for eviction of tenants from a building, which though structurally 
one has separate door numbers and consists of distinct tenements, for demolition and reconstruction 
under section 14 (1) (5) of the Act he must file separate applications for each building or tenement as 
defined in the Act When such applications relate to a composite structure or edifice, though with 
distinct tenements, 1t will be proper to consider and dispose of them by a common judgment 


(As no prejudice was caused however 1n the instant case by the filing of a single application against 
a number of tenants it was held that no interference ın the exercise of revisional jurisdiction was neces- 
sary ) 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of Coimbatore dated 30th September, 1965, and 
made ın C.R P No 47 of 1964 and 238 of 1964 respectively (R GCA No. 110 of 
1963 and 116 of 1963 respectively on the file of Sub-Court, Cormbatore—R C.O.P. 
No 57 of 1963 on the file of the District Munsif’s Court and House Rent Controller, 
Coimbatore). 


Avyar and Dolia, S Sundar and JV. Varadarajan, for Petitioner. 
S. Mohan and Chinnaswamy, for Respondent 
The Court made the following 


ORDER "— These related revision proceedings involve a question of considerable 
interest, in the context of a proceeding by the landlord under section 14 (1) (5) of 
Madras Act XVIII of 1960 for recovery of possession of the building bona Side for 
demolition and reconstruction The facts themselves are not now in controversy, 
though they were 1n dispute ın the Courts below. We may now take it as established 
that the landlord (here respondent) required this structure or entire building, 
consisting of several door numbers or distinct tenements, for demolition and re- 
construction, so that he could therein house his own commercial undertaking, which 
is a radio business. 


Ihe Couits have found that the landlord was scrious about bis intention in 
this regard, that there 1s an approved plan (Exhibit A-1), and that this is a bona 
fide proposal by the landlord, whe 1s now conducting the radio business 1n rented 
premises, to shift here after reconstruction of his own building The Courts have 
specifically found that this buildmg, which relates to the application under section 
14 (1) (5), 1$ situate in an important business locality, and that, judgcd from the 
point of view of finance, preliminary steps, approval of concerned authorities etc 
the requirement of the landlord :s bona fide 


A ground of maintainabil.ty was urged in this form Though there are separate 
door numbers or tenements, as I have already indicated, the Jandlord filed o single 
application in respect of the entire structure, under sect.on 14 (1) (5) of the Act. 
It was urged that this was unauthorised and .llegal, and that there should have 
been distinct applications for each distmmct door number or tenement, which is 
the subject-matter of a separate tenancy It has further been urged before me 
that distinct defences might be put forward by the concerned tenants. and that 
eS 
*C RP Nos. 2373 and 2386 of 1965. . 26th August, 1966. 
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conceivably, one such tenancy may be saved by the operation cf section 14, sub- 
section (5), and not otherwise. Further, it is conceivable that other unrelated 
grounds, such as a ground of * wilful default? in payment of rent, might be included 
within the scope of one such tenement, but not another. Per contra the learned 
Revisional Authority pointed out the anomaly or absurditv that might ensue, “if 
eviction was ordercd only in respect of one or two door numbers,” which may 
155 if independent petitions had been filed against each tenant on behalf of the 
andlord. 


The point here 1s that the word * building’ has two distinct connotations. One 
is the connotation 1n the ordinary usage of the English language, to which I shall 
presently refer The other is a connotat.on derived from section 2 (2) of Madras 
Act XVIII of 1960, which is a definition By virtue of this defination, ‘ building * 
will mean or include a part of a building ‘let or to be let separately’ In other 
words, the Statute embodies a technical definition, which makes ‘ building’ 
equivalent to tenement, as ordinarily understood ın law. 


But this 1s not the connotation im the usage of English, apart from a technical 
context. In Stevens v. Gourleyl, "he learned Judge said: 


* 1 may venture to suggest, that, by a ‘building’ is usually understood a structure of considerable 
size, and intended to be permanent, or at least to endure for a considerable time ” 


In other words, ıt 1s the unity of the structure and its permanence, which are 
normal factors in the connotation, according to English usage Also see the com- 
mentary 1n Stroud’s Judicial Dictionary, Third Edition, Volume I, page 347, under 
the caption “Building” In Mow v. Willam.*, Esher, M R , said that this 15 
always a questicn of degree and circumstances, but that the ‘‘ ordinary and usual 
meaning 18, a block of brick or stone work, covered in by a roof". In the Shorter 
Oxford Dictionary, the word has been defined s ‘ a structure, or edifice.’ 


As observed earlie~, the connotation dersved from the usage of the language 
appears to involve the factors of a permanent structure and the unity of that 
structure. In that sense, there can be no doubt that this was a single buldmg 
though there are separate docr numbers and distinct tenemen s for distinct tenancies. 
But, since the Legislature in its wisdom has thought it fit to substitute a technical 
definition for purposes of the Act, for the connotation derived from ordinary usage, 
I am clear that the landlord must file separate applications for each building or 
tenement as defined ın the Act for purposes of section 14 41) (2) of the Act. When 
they relate to the composite structure or edifice, though with distinct tenements, 
it will be proper to treat such applications together, and to dispose of them by 
means of a common judgment. 


But the point is not this. The point 1s whether, ın the present case, assuming 
that separate applications ought to have been filed, the fact that the landlord filed 
a comprehensive or composite application, has worked any prejudice to the tenants. 
(revision petitioners). I am unable to see any prejudice whatever. As laid down. 
by the Supreme Court in. R B Sugur Co. v. Rampur Mumcifality,? even ihe question. 
whether a word like ‘‘ shall”? used 1n a Statute is mandatory or merely directory, 
has to be determined after taking into account the factor of inconvenience or 
prejudice. I therefore hold that there 1s no justification i or interference in revision 
in these cases, though I must equally make it explicit that, im mv view, wherc a 
landlord makes an application under section 14 (1) (5b, in respect of a “ building * 
as defined in the Act, he must make a separate application in each such instance, 
though all these ‘ buildings’ may be within one structure. 


The proceedings are dismssed However, in view of the great hardship that 
revision petitioneis are bound to sustain, in the matter of finding alternative accom- 
modatıon for non-residential business purposes, in a congested urban area, I direct 
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that they shall have time for nine months [rom this date for vacatmg the premises. 
The order will be enforced only if they do not shift elsewhere by that period. 


No costs. 
RM ———— Proceedings dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction) 
PRESENT ”—MhR Jusrice T. VENKATADRI 


V. P. Arunachalam Pillai .  Petitoner” 
v. 
The Revenue Divisional Officer, Koilpatti and another .. Respor dents. 


Madras Hereditary Village Officers Act (III of 1895), sections 7 and B—Enquiry under—Procedure. 


r nsitulion of India (1950), Article 226—Enquiry agamst Government servani—Principles of natural justice— 
iH 


According to the procedure laid down under sections 7 and 8 of the Madras Hereditary Village 
Officers Act, as revised and amended, after the initial enquiry on the charges framed, the ReVenue 
Divisional Officer should pass orders on the charges — If, however, he considers that the punishment 
of removal or dismissal from service 1s called for he should arrive at a provisional conclusion in 
regard to the punishment which he proposes to 1mpose on the village officer and the Village Officer 
Should be called upon to appear before the Revenue Divisional Officer on a date fixed to show cause 
against the particular punishment proposed to be imposed Any representation made on that date 
by the Village Officer concerned shall be recorded and shall be taken into due consideration before 
the final orders are passed A failure to follow the procedure laid down under these sections will 
vitiate the order of punishment The failure to give an opportunity to the Government servant to 
show cause against the punishment proposed to be imposed after taking into account the gravity of 
the offence etc , will amount to a demal of reasonable opportunity. 


Petition under Article 226 of the Constitution. of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of cerizorar: calling for the record in R.O.CB No. 
684 of 1963 dated 15*h February, 1963, on the file of the Revenue Divisional Officer, 
Koilpatti, and that of the District Revenue Divisional Officer, Tirunelveli, in. R.O. 
C. No. QI. 17872/63-G dated 19th August, 1963, and quash the said orders and 
made therein. 


K. Kumarasmam: Pılla:, for Petitioner. 
The Assstant Government Pleader, for Respondents. 
The Court made the following 


ORDER :—The petitioner who is the permanent Karnam of Narayanapuram: 
village in Sankarankoil taluk filed this petition to quash the order of suspension of 
five years passed by the Revenue D.visional Officer, Koilpatu, in ROCB No. 
684 of 1963 dated 15th February, 1963, and that of the District Revenue Officer, 
Tirunelveli, in R O.C. No QI. 17872/63-G dated 19th August, 1963, on the ground 
that he failed to attend the kist centres conducted by the District Revenue Officer, 
Tirunelveli, on 28th Novemper, 1962 and 26th Deccmber, 1962 at Sivagiri camp, 
that he attacked his superior officers ir his written explanation to the Tahsildar, 
Sankarankoil, dated 12th December, 1962, and that he 1s a non-resident in the duty 
village and he 1s residing at Vasudevan.llur village. 


The gravaman of the charge of the petitioner seems to be that he was not 
given a reasonable opportunity in the conduct of the enquiry conducted by the 
Revenue Divisional Officer, Koilpatti 


The facts in the instant case reveal that on 17th January, 1963, charges were 
framed and an oral enquiry was fixcd on 31st January, 1963, un the said date, the 
petitioner filed a wiitten statement to the eflect that he desired to examine the 
Tahsıldar and the Revenue Inspector and wanted to send for the records especially 
————. 


*W P. No. 1060 of 1965. gth September, 1966. 





280 ; THE MADRAS LAW JOURNAL REPORTS. [1967 


the Register maintained undei cule 8 of the Board Standing Oidess to prove that 
he did not receive the summons 1n respect of the first charge, namely, that he failed 
to attend the kist centre conducted by the District Revcrue Cfficer on 28th 
November, 1962 At the same time it was brought to my rotice by the leained 
Government Pleader that the petitioner dispenscd with the oral evcence But 
the petitioner now contends before me that he never waived for the preduction of 
the records to prove his case When the case was called on 15th Fcbraary, 1963, 
the enquiry was conducted and closed On a cons‘deration of the evidence placed 
before him, the Revenue D.visional Officer prorounced the punishment as 
mentioned above It 1s this procedure that, the petitioner contends, is not only 
faulty but also a fatal one to the conduct of the enquiry. The enqu.ry under sections 
7 and 8 of Act III of 1895, as it originally stood, contemplated, 1s that where it 
is proposed to take action against a Village Officer, definite chargesshculd be framed 
and communicated to him fixing a date to appear for an enquiry On the day 
set for the enquiry, he 1s required to put in a written statement for his defence and 
to state whether he desires an oral enquiry or only to bc heard ın person At that 
enquiry he can put forth his witnesses and he can cioss-examune the witnesses who 
depose against hum — If there is any documentary evidence it should be properly , 
proved After the completion of the enquiry, the person charged should be entitled 

to put ın a further statement of his defence ‘This was the original procedure 
contemplated under the Act Subsequently this rule has been enlarged and 
expanded by an amendment dated 7th Januarv, 1957 According to the new 
procedure, as amended, after the enquiry referred to has been completed the 
Revenue Dwisional Officer, shall pass orders on the charges If however he con- 
siders that the punishment of 1emoval or dismissal is called for, he shall arrive at 
a provisional conclusion in regard to punishment which he proposes to smpose on 
the Village Officer and the Village Officer shall be called upon to appear before 
the Revenue Divisional Office: on a certain date fixed by him to show cause against 
the particular pumshment proposed to be imposed. Any representation made 
on that date by the Village Officer shall be reccrded ard shall bé duly taken into 
consideration before final orders are passed I have to reiterate once again that 
the procedure contemplated under sections 7 and 8 of the Act was not followed. 
After the enquiry was closed on 15th February, 1963, what the officer should have 
done was that he should have passed orders on the charges framed against the 
petitioner If he comes to the conclusion that a punishment of removal or dis- 
maussal o1 suspension is called for, he should have called upon the petifioner and 
told him that he proposes to impose the mtended punishment on him Then he 
should be called upon to appear before him once again on a certain date fixed 
by him to show cause against the particular punishment proposed to be imposed 
on him Any representation made on that date by the Village Officer shall be 
recorded and shall be duly taken into consideration before final orders are passed 
It 1s this last step that is lacking and absent ın the conduct of the enquiry by the 
Revenue Divisional Officer The pebtioner complains that he was not given a 
reasonable opportunity to contend that the charges framed on him do not ment 
the particular punishment meted out to him, that though he might be guilty of 
some mısconduct, this was not of such character as to merit the heavy penalty of 
suspension for tive years especially when he had pw im a service of more than twenty 
years and that in any event, a lesser panishment covld have been suffic.ent in his 
case [entirely agree with the learned Counsel fcr the petitioner when he contends 
that the procedure adopted Ly the Revenue Divisional Officer was not mn 
accordance with the procedure contemplated by sections 7 and 8 of Act ITI of 1895. 
But what the learned Counsel fur the State contends is that in the case of disciplinay 
proceedings the Court should be hestant to question the validity of the 
orders Jt is true thas Lord Goddard in Ex parte Fry! stated that disciplinary 
powers should be beyond judicial control But im subsequent cases tbe 
Court of Appeal did not entirely agree with him The. Court of Appeal was of 
the opinion that judicial control must be confined to cascs whcre there was some 
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complaint of real injustice. What is a reascnable opportumty is explained in 
Khem Ghand v. Umon of India!, y which the Hon’ble Chief Justice S R Das delivered 
judgment on behalf of the Court thus. (a) an opportunity to deny his guilt and cstablish 
lus innocence which he can only do if he 1s told what the chergcs levelied agairst 
him are and the allegations on which such charges are based, (2) an opportunity: 
to defend himself by cross-cxamining himself or any other witnesses produccd against” 
him and by examining himself or any other witnesses to support his defence ard 
finally (c) an opportunity to make his representations as to why the proposed punish- 
ment should not be inflicted on him which he can do only if the competent autko- 
rity after the enquiry 1s over ənd after applying his mind to the gravity or otherwise 
of the charges proved against the Government servant tentatively proposes to 
inflict one of the thiee major punishments and communicates the same to the 
Government servant. 


It is this last stage that 1s lacking in the procedure adopted by the Revenue 
Divisional Officer. Even assuming that this 1s a minor or trivial technicality, it 
still goes to the root of the matter and leads to complete denial of justice to the 
petitioner It affects the fundamental procedure of justice "The iules of naturel 
Justice vary with the varying constitutions of statutory bodies and the rules pres- 
cribed by the Legislature under which they have to act and the question whether 
in a particular case they have been contravened must be judged not by any pie- 
conceived notior of what they may be but in the light of the piovisiors of the 
relevant Act. : 


Therefore I am of opinion that since the enquiry conducted by the Revenue 
Divisional Officer 15 lacking in net giving a reasonable opportunity to the petitroner, 
the order of suspension must be and 1s quashed. 


The Writ Petition is allowed No costs. 
RM. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — Mm Justice K. Srinivasan AND Mr. Justice R. SADASIVAM, 


Gowrammal -. Appellant* 
U s 
Lingappa Govvder . Respondent 


Cil Procedure Gode (V of 1908), sections 37, 38, 47 and Order 2 1— Money decree passed by District Munsif 
of K—-Subsequent caroing out of territorial jurisdiction of Court of K and constitution of separate Court of District 
Münsif at H—Application for executwn filed in the Court of H without any order of transfer whether entertainable 


Where the Court which passed the decree continued to exist an order transferring the decree should 
be obtained from that Court before 1t could be put into execution in a Court which might subsequently 
come to have Jurisdiction over the properties m suit, that 1s to say, the subject-matter. 


Appeal against the Decrce of the District Court, Salem, m C M A. No 41 of 
1963—unnumbered REP. No of 1962 of District Munsif's Court, Hosur, in 
O.S. No. 268 of 1962, District Munsif’s Court, Krishnag.ri 


T. K. Subramama Pillar, S. Scthuratnam and R Shanmugham, for Appellant. 
T. V. Balakrishnan and A. N. Vanchinathan, for Respondent. 


The Order of the Court was made by 


Srinivasan, F —This Civil Miscellaneous Second Appeal comes before us at 
the instance of our brother, Venkatadri, J 


1. (1958) SCJ 497 : (1958) r M LJ. (S C.) 169: (1958) r An.W R. (S.C) 169. . 
* A. A.A.O. No. 162 of 1963. 16th September, 1966, 
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The respondent-decree-holder obtained a money decree on 22nd June, 1953, 
against the appellant in OS No. 208 of 1952 on the file of the District Munsifs 
Court, Krishnagir: It 1s common ground that in 1959, a certain area was carved 
out of the territorial junsdiction of the Krishnegiri Munsif’s Court ard a separate 
Court of District Münsif with jurisdiction over that area was established at Hosur. 
The decree-holder sought to proceed ın execution of the decree by attachment of 
an amount lying to the credit of the judgment-debtor in the Estates Abolition 
Tribunal Court, Salem This petition was rejected on the ground that the Court 
which passed the decree, District Munsif’s Court, Kiishnagırı, had not transmitted 
the decree to the Court of the Distiict Munsif of Hosur, wherein it was sought to 
be executed. The deciee-holder appealed. The learned Additicnal District 
Judge, relying upon the decision of the Supreme Court in Ramana v Nallappa 
Raul, thought that the District Munsif’s Court, Hosur, should be considered to ke 
the Court which passed the decree, and in that view, set aside the order of the 
lower Court and held the execution petition filed by the decree-holder 1n the District 
Munsif's Court, Hosur, to be maintainable and directed its disposal on merits 
It may be mentioned here that on behalf of the decree-holder, it was also urged 
before the lower appellate Court that on a prior occasion, an execution petition 
had been filed in the District Munsif’s Court, Hesur, to the maintainability of which 
no objection was taken by the judgment-debtor, and that the judgment-debtor 
should be deemed to have waived the objection to jurisdiction. But this point 
was not specifically dealt with by the lower Court. 


This Second Appeal Ly the judgment-debtor challenges the correctness of 
the view taken by the lower appellate Court 


When the matter was heard by Venkatadri, J , a decision of the Full Bench of 
this Court in Rema Iyer v Muthukrishna?, was brought to his notice and it was urged 
that was weighty authority for the view that the execution petition was not main- 
tamable, in the District Munsif’s Court of Hosur without (here being an order of 
the decreeing Court, the District Munsif's Court, Krishnagir1, transmitting the decree 
to the former Court, for execution As against this, the decision of the Supreme 
Court already referred to was relied upon, wherein the coriectness of the Full Bench 
view of this Court was not subjected to examination Büt it was pointed out there 
that where a Court which has jurisdiction over the suEject-matter, when the execu- 
tion application 1s presented entertains it without an order of transfer from the 
decreeing Court, it would at the worst be only an irregular assumption of jurisdiction 
and not a total absence of jurisdiction and that 1f objection was not taken at the 
earliest stage, 1t should be deemed to have been waived After considering these 
and a few other cases, Venkatadri, J , thought that there was a conflict of decisions 
which required the matter to be heard by a Bench. 


The short question 1s whether in the circumstances of the case, the execution 
petition could be directly filed in the Court of the District Munsif of Hosur with- 
out an order transmitting the decree by the executing Court, that 1s, the District 
Munsif's Court of Krishnagir1. 


We may at this stage refer to the provisions of the Code relating to execution. 
Section 38, Crvil Procedure Code, provides that the decree may be executed by 
one of two Courts, the Court which passed the decree or the Court to which at is 
sent for execution Obviously, a Court which does not possess either character 
cannot execute the decree. Section 39 provides that the Court which passed the 
decree may send ıt to another Court for execution in certain cases ‘The normal 
venue for the execution of the decree 1s the Court which passed the decree, and this 
expression ** the Court which passed the decree ” has been given an extended defini- 
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tion in certain circumstances. One is that indicated in section 37 (2). In a case 
where the Court of first instance which passed the decree has ceased to exist or to 
have jurisdiction to execute 1t, the expression “ the Court which passed the decree *’ 
in relation to execution will 1nclude the Court which would have jurisdiction to 
try the suit, if the suit wherein the decree was passed was instituted at the time of 
making the application for execution in that Court. This section accoidingly 
provides for two contingencies One 1s the Court which passed the decree has 
ceased to exist and the other that it has ceased to have jurisdiction to execute it. 
It is only in either of these two contingéncies that another Court is deemed to be 
the Court which passed the decree and such a Cowt shall be that one which would 
have the jurisdiction to try that suit if the suit wherein the decree was passed was 
instituted in that Court on the date of making the application to execute il e deciee. 
Under section 42, the Court executing the decree sent to ıt is conferred with the 
same powers in executing such decree as if it had been passed by itself Section 
4) ‘requires that the Court to which a decrée 1s sent for execution shall certify to 
the Court which passed it the fact of such execution, cr when it fails to execute 
it, the circumstances attending such failue This provision seems to us to be 
important in that it indicates that the Court which passed the decree has full control 
over the further stages of the execution of the decree Order 21 of the First Schedule 
of the Civil Procedure Code provides for the procedure in execution of decrees. 


In the Full Bench decision Rana Iyer v Mudhuknsknal, the position was that 
after the passing of a mortgage decree bv a Munsif Court, at a place M, there was 
a re-alignment of jurisdiction by icason of which the properties in suit, came to be 
located within the jurisdiction of the District Munsif’s Court at UV An apphcation 
to execate the decree was made to the latter Comt without obtaming an order for 
transfer of the decree from the former Court which still continued to exist. In 
this Full Bench case, the conflict between certain earlier authorities was considered, 
and it was pointed out that the view taken in Subbiah Nawker v. Ramanathan Chettiar?, 
had been overruled in Seem Nadan v Muthusami: Pılla 8. The principle of this 
Full Bench decision is clearly that where the Court which passed the decree 
continued to exist, an order transferring the decree should be obtained from that 
Court before 1t ceuld be put into execution in a Court which might subsequently 
come to have jurisdiction over the properties in suit, that 1s to say, the subject- 
matter So much is clear fiom this decision. 


The question was considered m Ramanna v. Nallappa Raju*. In that case, a 
decree had been passed by the Subordmate Judge, Kakinada. Objection to 
execution was taken by some of the ex parte defendants on the ground that the 
ex parte decree against them was obtained fraudulently. It failed and these defen- 
dants filed the suit challenging the decree in the District Court, East Godavari, 
to which the Court of the Subordinate Judge, Kakmada, is subordinate. The 
question arose whether the suit was filed in a Court which had jurisdiction to execute 
the decree under challenge. "Their Lordships observe thus. 


** Section 38, Civil Procedure Code, provides that a decree may be executed either by the Court 
which passed it or by the Court to which it is sent for execution. The District Court, East Godavari, 
is neither the Court which passed the decree in O S No 25 of 1927 nor the Court to which it had been 
sent for execution Butitiscommon ground that when the present suit was instituted in the District 
Court, East Godavari, 1t had jurisdiction over the properties which are the subject-matter of this suit. 
It 15 true that by itself this 1s not sufficient to make the District Court, East Godavari, the Court which 
passed the decree for the purpose ofsection 38 because under section 37 1t 1s only when the Court which 
passed the decree has ceased to have jurisdiction to execute it that the Court which has jurisdiction 
over the subject-matter when the execution application 1s presented can be considered asthe Court 
which passed the decree, and it 1s settled law that the Gourt which actually passed the decree does not 
lose its jurisdiction to execute 1t by reason of the subject-matter thereof being transferred subsequent- 
ly to the jurisdiction of another Court But does it follow from this that the District Court, East 
Godavari has no jurisdiction to entertain the execution application in respect of the decree in. OS. 
No 25 of 1927 passed by the Subordinate Judge, Kakinada? ” i 
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After referring to a long course of decisions in the High Court of Calcutta 
that the Court to which the jurisdiction over the subject-matter of a decree has been 
transferred 1s also competent to entertain an application for execution of the decree, 
reference 1s made to the Full Bench decision of the Madras High Court in Rama 
Iyer v. Muthukrishna4, which view also finds support in another decision of the 
Calcutta High Court in Mesrab Khan v. Dabunath Mah3. But their Lordships 
of the Supreme Court found it unnecessary to decide which of those two views is 
correct, but proceeded to deal with the matter on the basis of a different principle. 
They refer to Balakrishniah v. Lingardo?, where it was held that the Court to whose 
jurisdiction the subject-matter of the decree is transferred acquires inherent juris- 
diction over the same by reason of such transfer and that if it entertains an execution 
application with reference thereto,it would only be a case of an irregular assumption 
of jurisdiction and not a total lack of it. They further say that 1f objection 1s not 
taken to such assumption of jurisdiction at the earliest opportunity, it must be 
deemed to have been waived, and that was the position in the case before their 
Lordships One point that emerges from this decision is the reiteration of the 
general principle of law that a Court acquires inherent jurisdiction over the subject- 
matter when that subject-matter is transferred to it in the sense of a transfer of 
territorial jurisdiction. 


It would certainly appear from a consideration of this decision that if the subject- 
matter comes to be within the jurisdiction of the District Munsif’s Court, Hosur, 
though the decree might have been passed by the District Munsif of Krishnagiri, 
the District Munsif of Hosur could acquire inherent jurisdiction to execute it. 
The question, however, 1s whether despite that fact, so long as the Court which 
passed the decree, that is, the District Munsif’s Court, Kxishnagiri, continued to exist 
the law does not require a transfer of that decree by the decreeing Court to the 
executing Court before the latte: can proceed by way of execution. In a decision 
of a single Judge of tne Punjab High Court in Kastuii Ram v. Mehr Sungh?, it was held 
that where the territorial Jurisdiction of a Court is transferred to another Court, 
the transferee Court 1s competent to entertain directly an application for the 
execution of the decree passed by the first Court. The decree had been passed by 
the Subordinate Judge, Smgrur, but by the alteration of territorial jurisdiction, 
the property came to lie within the jurisdiction of the Sub-Court, Sunam. The 
contention was advanced before the learned Judge that since the Singrur Court 
had ceased to have Jurisdiction to execute the decree, it would necessarily have to 
transfer the decree to the Sunam Court for execution. The argument in the 
contrary was that the Singrur Court as the decreeing Court did not cease to have 
jurisdiction to execute the decree and that the requisite condition under section 37, 
Givil Procedure Code, was not fulfilled. The learned Judge observed that the 
object of section 37 was to give greater facilities to the decree-holder for executing 
his decree and thought that while an application for execution could always be 
entertained by the Court which passed the decree as provided under section 38, 
Civil Procedure Code, the decree-holder could in addition make his application 
to another Court if the original Court could not execute the decree within the mean- 
ing of section 37. A distinction was made by the learned Judge between jurisdiction 
to entertain an application for execution and the jurisdiction to execute a decree. 
He further thought that there could not be any case in which the Court of first 
instance continues to exist but deprived of jurisdiction to entertain an application 
for execution. The result of the discussion of the learned Judge was that the Sunam 
Court, thought 1t was not the decreeing Court and the decree was not transferred 
“to it by the decreemg Court, could entertain and proceed with the execution. This 
view was approved by a Full Bench of the Punjab High Court in Mehr Singh v. 
Kasturiram. 
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In Gopalaknshna v. Dakman! a situation closely similar to that in the present 
case arose. "The territorial jurisdiction of the Subordinate Judge’s Court of 
Mangalore was cut up and a new Court of Subordinate Judge was created at Udipi, 
and by a notification, 1t was directed that the former Court shall cease, with effect 
from a specified date, to exercise jurisdiction over the local limits defined for latter 
Court. Prior to that date, a money decree had been passed by the former Court 
and execution thereof was levied in the Court at Udipi. The learned Judge 
held that that could not be done unless the decree had been for execution by the 
decreeing Court and that neither section 38 nor section 37 of the Code deprived 
the Court which passed the decree of its jurisdiction to executed, it merely because 
a new Court was established. 


ə - We may observe here that though section 37 was intended to facilitate the 
execution of decrees, if the law vere to be that both the decreeing Court and the 
executing Court could.execute the decree, the latter without having the decree 
transferred to it by the decreeing Court, it may lead to certam anomalous situations. 
Normally, simultaneous execution of the decree is not countenanced by the 
processual law, and Order or, rule ör, Civil Procedure Code, specifically declares 
that the Court may 1n its discretion refuse execution at the same time against the 
person and property of the judgment-debtor. If the decree-holder 1n circumstances 
analogous to those that obtain 1n the present case were to be permitted to approach 
either Court as he chooses, there is nothing to prevent him from filing an execution 
application in one Court for proceeding against the person of the judgment-debtor 
and another in the other Court for proceeding against the property of the judgment- 
debtor, and if the transfer of the decree 1s not to be insisted upon, neither Court 
would be aware of this act on the part of the decree-holder, and the 
exercise of the Court’s discretion in permitting or refusing such simultaneous exe- 
cution may well be designedly avoided by the decree-holder. This appears to be 
an argument in favour of the view that when the executing Court 1s not the decree- 


Ig Court, the decree should be transferred to 1t by a proper order of the decreeing 
ourt. 


It will be noticed that in all the cases where the newly constituted Court was 
held competent to execute the decree, even without transmission of the decree 
by the Court which passed the decree, the position was that the subject-matter 
of the decree came to be within the jurisdiction of the new Court. That, it was 
held, conferred inherent jurisdiction on the Court to levy execution against proper- 
ties situated within the local limits of its jurisdiction. It is difficult to apply this 
principle in a case relating to the execution of a mere money decree. 


We are accordingly of the view that Rama Iyer v. Muthukrishna®, lays down the 
rule that should be followed. 


We may however note that on an earlier occasion the decree-holder applied 
for execution in the Hosur Court. It is argued that on the ratio of the decision in 
Ramanna v Nallappa Raf, it is not open to the judgment-debtor to object to the 
present execution application, as he had not raised it previously and should be 
deemed to have waived it This ground was not examined by the Court below. 
Nor are any facts necessary for an examination of this ground available in the records. 
We therefore set aside the order of the lower appellate Court and remit the matter 
to the District Munsif's Court, Hosur, for disposal of the execution petition after 
giving a finding on the question of waiver of objections to jurisdiction. There will 
be no order as to costs. 


V.S. z—— Order set aside and case remilted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnaEsENT.— Mn Justice K. S RAMAMURTHI. 
Rathinam and three others .. Petitioners* 


0. 
State S. I. of Police, Tiruvadanai (Crime No. 83 of 1966) "Qo Respondent. 


Penal Gode (XLV of 1860), section 366—Abductton and Kidnapping—Gist of offence under. : 


The offence under section 366 of the Indian Penal Code lies in the act of kidnapping a minor girl 
or abducting a woman for the purpose of being compelled to marry against her will. Whether the 
marriage, 1f concluded, will be valid or not has nothing to do with the commission of the offence. The 
offence would be complete irrespective of the validity of the marriage that was gone through 


Taher Khan V Emperor, ILR 45 Gal 641, Referred. 


- 
4 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1398, 
praying the High Court to revise the Order of the Court of the Sub-Magistrate, 
Tiruvadanai, dated 28th July, 1966, and madein Crl.M.P. No 316 of 1966 1 P. 
RC No. 14 of 1966 and also against the order of the Court of the District Magistrate, 
Rəmanathapuram at Devakottaı, dated 16th September, 1966, and made in Cil. 
R. P. No. 8 of 1966. 


S. Parthasarathy, for Petitioners. 
"The Court made the following 


OnpER —The petition has been filed on the ground that the complaint as 
given in the F.I.R. and the materials as gathered by the Police in the “course of 
the investigation do not disclose an offence under section 366, Indian Penal Code, 
but, 1f established, may amount only to an offence under section 363, Indian Penal 
Code. The argument 1s that the facts, if proved, would amount only to an offence 
under section 363, Indian Penal Code, which is triable by a Court of Session, 
Presidency Magistrate or Magistrate of the First Class, and that the proceeding now 
before the Sub-Magistrate, Tıruvadanai, for committal of the accused to take their 
trial before the Courtof Session foran offence under section 366, Indian Penal Code, 
is misconcerved. According to learned Counsel, itis not a case which is exclusively 
triable by a Court of Session but it isone which is triable by a First Class Magistrate 
as well and therefore the Sub-Magistrate ought not to hear the proceeding, and ‘the 
proceeding should be transferred to a First Class Magistrate having jurisdiction. 


I see no substance in this argument, and I may also say that the arguments 
advanced by learned Counsel for the petitioner is not intelligible As I understood 
the argument, it is that a person sought to be prosecuted for an offence under sec- 
tion 366, Indian Penal Code namely, kidnapping or abductirg a woman, witha view 
to compel her to marry against her wishes or will, must have kidnapped or 
abducted her for a valid marriage The argument in this case that a minor girl has 
been kidnapped, and under the Hindu Law a valid marriage cannottake place with- 
out the conserit ofthe mother which 1s lacking in this case, and therefore even if the 
accused had not been intercepted in the completion of the wrong and even if a form 
of marriage had been gone through, it would not result in a valid matriage, and there- 
fore no offence 1s committed under section 266, Indian Penal Code As I said, I 
see no substance ın this contention. There 1s no warrant for this interpretation of 
section 366, Indian Penal Code. All that the section requires 1s that the minor girl 
or woman should be kidnapped or abducted, as the case may be, for the purpose 
of being compelled to marry against her will, and whether the marriage would be 
valid or not has nothing to do with the commission of the offence. A reference to the 
statement of the law and the cases referred to in Ratanlal’s Law of Crimes, Eighteenth 
Edition, page 889 1s sufficient to show that there 1s no substance 1n the contention. 
Learned Counsel for the petitiorers drew my attention to a Bench decision of the 
Calcutta High Court, Taher Khan v Émperor!, in support of his contention. Far 
from supporting the contention of learned Counsel, it is dead against him This 
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identical argument was advanced before the Bench, and the Bench rejected it, taking 
the view that the offence was complete whether the marriege which was gone through 
was legal and valid or illegal and invalid. The facts set out 1n the order of the Court 
below show that if the main facts and the complaint put forward in the FIR are 
proved, 1t would clearly amount to an offence under section 366, Indian Penal Code, 
in which case it is an offence which is exclusively triable by a Court of Session I 
have no hesitation in holding that the proceeding before the Sub-Magistrate 1s quite 
competent. 


The Revision Case 1s dismissed. 
RM —- Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR. Justice A ALAGIRIsWAMI 


Raso Moopanar .. Peteteoner* 
2. 
T. K Ramamurthy Iyer .. Respondent. 


Madras Gultwating Tenants Protection Act (XXV of 1955)—Intention and. policy of Legislature—Power 
of Revenue Court under to order restitutton—Order of Revenue Court set aside subsequently— Tenant evicted in 
pursuance of the Order earler—If can seek restitution by way of redelwery of possession 


Interpretation of Statutes—Tribunals entrusted with certain powers—Inctdental powers—When permissible. 


It 1s no doubt true that Revenue Courts under the Madras Cultivating Tenants Protection 
Act are not civil Courts and they cannot normally have any inherent powers as such apart from those 
specifically conferred on them by the statute creating them But even such Tribunals can be held to 
have certain powers by smplication, even though not expressly conferred by the statute,: where such 
powers are necessary for the proper and effectual performance of the work entrusted to them by the 
statute 

The Madras Cultivating Tenants Protection Act 1s a piece of beneficial legislation intended to 
protect cultrvating tenants from eviction A tenant who has been evicted from his holding in pursuance 
of an order of Court, which has been subsequently set aside, cannot be without a remedy to get back 
possession Though the Revenue Court has no inherent power to order restitution and though the 
Act does not confer such a power on the Revenue Court it 1s proper to infer that the Revenue Court 
would have the power to restore possession to the tenant who has been evicted in pursuance of an 
order, which has been subsequently set aside. 

Petition under section 5 (b) of the Madras Act XXV of 1955 as amended by 

Act XIV of 1956 read with section 115, Civil Procedure Code, praying the High 
Court to revise the Order of the Presiding Officer, Revenue Court, Kumbakonam, 
dated 31st January, 1964, and made in P No. 1319 cf 1963. 


S Ramaswami and R. Ganesan, for Petitioner 
K. Raman, for Respondent. 
The Court made the following 


Orper — This is a petition under section 6-B of Madras Act XXV of 1955 to 
revise the Order ofthe Revenue Court; Kumbakonam,ın P No 1319 of 1963 The 
tenants the petitioner. The landlord filed the application under section 3 (4) (a) of 
the Act for eviction of the tenant on the ground of arrears of rent. The Revenue Court 
ordered the tenant to pay the arrears by 30th January, 1964, and to report to the 
Court on 31st January, 1964 The tenant actually paid the arrears of rent on 31st 
January, 1964, and on object.on taken by the landlord, the Revenue Court refused 
to excuse the delay of one day ın the payment of arrears and ordered eviction It 
appears that pursuant to the order of eviction the tenant has also been ev.cted. 


The first question for consideration 1s whether the Revenue Court had the power 
to excuse the delay of one day m payment of the arrears of rent It has now been 
held by a Bench of this Court that the Revenue Court could do so, even when the 
original order provided for eviction on failure to pay the rent 1n time and even if 
the application to excuse delay is filed after the expiry of the period. There have 
been cases where when the matter came up on revision before this Court, this Court 





*C.R.P. No. 393 of 1964. 13th October, 1966. 


288 THE MADRAS LAW JOURNAL REPORTS. (1967 


itself has excused the delay 1 consider that in the interests of justice, this delay of 
one day may be excused, and I hold accordingly 

The next point 1s whether the tenant having been already evıcted from his 
holding in pursuance of the order passed against him, he could ‘get back possession 
of the property even 1f he succeeds 1n getting the order of eviction passed against 
him set aside. [tis contended for the respondent that the Revenue Couit not being 
an ordinary civil Court, has no power to order restitution. It is well-known that 
the power of a civil Court to order restitution is rot wholly governed by section 144 
of the Code of Civil Procedure The real basis fo1 the power of Court to order resti- 
tution 1s that a person who has obtained benefit under an order of Court which 1s 
subsequently found to be wrong, should not be allowed to retain the Lenefit which 
he had obtained under the wrong order. As I mentioned already, it has been held 
that civil Courts have powers to order restitution even where the matter does not fall 
within the four corners of section 144 of the Code of Civil Procedure As regards 
Tribunals, though it 1s true that Tribunals have normally no power than those which 
the statuie confers on them and the Tribunals have no herent power as such, they 
have such powers as are necessary for their proper working . see Zukerza Suleman vo 
Collector, Yeotmal1. In that decision it was held that 1n order to facilitate ard further 
the beneficient pur poses of the enactment, even though no such power can be found 
in the express provision of the statute, the Court must by necessary implication hold 
that such a power exists The learned Judges referred to the statement of the Jaw 
in Craies on Statute Law, 5th Edition, page 106, wherein it is observed ° 

« Tf a statute 1s passed for the purpose of enabling something to be done, but omits to mention in 
terms some detail which 1s of great importance (if not actually essential) to the proper and effectual 
performance of the work which the statute has 1n contemplation, the Courts are at liberty to infer that 
the statute by 1mphcation empowers that detail to be carried out.” 
The Cultivating Tenants Protection Act was a beneficient p:ece of legislation intend- 
ed to protect cultivating tenants from eviction ‘The Act goes so fai as to provide in 
sub-section (5) ofsection 4that any cultivating tenant who after the commence- 
ment of the Act has been evicted, except under the provisions of sub section (4) 
of section 3, shall be entitled to apply to the Revenue Divisional Officer within two 
months from the date of such eviction or within two months from the date of coming” 
into force of the Madras Cultivating Tenants Protection (Amendment) Act, 1956, 
for the restoration to him of the possession of the lands from which he was evicted 
and to hold them with all the rights and subject to all the habilities of a cultivating 
tenant. This sub-section (5) was subsequently added by means of the Amending 
Act of 1956, though originally there was no such sub-section, presumably because 
it was thought that a cultivating tenant, who had been evicted İrcm his land, except 
in pursuance of the Cultivating Tenants Protection Act, had other remedies open to 
him ın order to get possession of the property from which has been illegally 
evicted. As the Act shows that the Legislature was so particular about protecting the 
rights of cultivating tenants, it would be reasorable to infer that the Legislature did 
not intend that a cultivating tenant who had been evicted from his holding in pur- 
suance of an order of Court which 1s subsequently found to be wrong, should be left 
helpless and without any remcdy to get possession of the holding from which he had_ 
been so evicted. I think that this is a case where the Court could legitimately infer 
that the Revenue Court would have the power to restore to the cultivating tenant 
possession of the holding from which he had been evicted in pursuance of its order 
which has subsequently been found to be wrong or 18 set aside. I hold therefore that 
there 1s a power in the Revenue Court to order restitution ın cases where orders of 
eviction passed by it are subsequently set aside. The result in this case would be 
that the order of eviction passed by the Revenue Court 1s set aside and the tenant will 
be entitled to Le restored to possession ofthe holding No costs. 


The petition having been set down for being mentioned. ‘The Court made the 


following 
OrpER.—Restitution will be effected after the crops now on the land are 


ha: vested. 





Order set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice K VEERAsWAMI AND Mr Justice N. KRisHNASWAMY 
REDDY 


Nathella Sampathu Chetty .. Petihtoner”" 
v 
Sha Vajingyjee Bapulal . Respondent 


Madras Buildings (Lease and Rent Control) Act (( XVIII of 1960), sectton 10 (3) (a)—Bona fides of require- 

ment under—Meaning of 
Section 10 (3) (a) (111) of the Madras Buildings Lease and Rent Control Act, 1960, allows a land- 

lord to apply to the Controller for an order directing a tenant to put him in possession of the building 
if the landlord 1s not occupying for purposes of business which he is carrying on a non-residential build- 
ing which is his own İf the conditions of the provisions are satisfied, the Controller may make an 
order as prayed for by the landlord provided he 1s further satisfied that the claim of the landlord is 
bona fide This requirement that the claim of the landhord should be bona fide is common not only to 
this provision but also to several other provisions in the Act which provide for eviction of tenants 
The expression bona fide, therefore, will have to be understood in the context, but subject to that, it 
means ın cases under section 10 (3) (a), that the landlord honestly desires to occupy the peremises from 
"which eviction 1s sought and his cliam 1s not a device to serve an oblique purpose 


That the landlord has made certam allegations or claims 1n some earlier proceedings may neither 
‘be relevant nor could they affect his bona fides in a later claim so long as it is proved that the landlord 
‘honestly desires to occupy the premises for carrying on his business The fact that he owned several 
other building's, which were not mentioned m the petition, is of no consequence as it 1s entirely open toa 
landlord to choose which building he would require for his business , 


So long as the evidence does not justify a finding that the claim 1s a device and 1s intended to serve 
an oblique purpose, it will go a long way towards the claim being honest In other words, when once 
1t is clear that the claim 1s not a device very little evidence might be required to find that the claim is 


an honest one 

Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960 praying the High Court to revise the order of the Court of Small Causes 
(Chief Judge) Madras dated 31st March, 1966 and made in HR A No. 409 of 1962 
(ın H R C No (3215 of 1961 on the file of the Second Additional Rent Controller, 


Madras 
K. C Jacob, $ K L Ratan and R. Rajagopalan, for Petitioner. 


V Venkateseshayya, for Respondent. 
The Judgment of the Court was delivered by 


Veerastoamı, 7.—This petition arises from proceedings in eviction The petitio- 
ner applied at Madras for an order of eviction against the respondent from premises 
No. 176, Nethayi Subhas Chandra Bose Road "The ground of the petitioner was 
that he was not occupying for the purpose of the business which he was carrying 
on a non-residential building in the City, which 1s his own and that he bona fide 
required the premuses for his occupation. The petition was resisted, but was ordered 
by the Rent Controller. ‘The respondent's appeal was successful But this Court 
allowed the petition 1n revision and remitted the matter to the lower appellate Court 
for fresh disposal It has since come to the same conclusion as it did before and direc- 
ted that the eviction petition should stand dismissed The matter is brought 
before this Court over again under section 25 of the Madras Buildings (Lease and 


Rent Control) Act, 1960. 


While disposing of the appeal, the Court below rightly posed the point for its 
decision, namely, whether the landlord bona fide required the premises for his own 
occupation. but considered that the evidence on record did not establish bona fide on 
the part of the petitioner İt referred to the allegations made by the petitioner in 
an earlier application to the State Government for exemption of the premises from 
application thereto of some of the provisions of the Act, which has since been super- 
seded by Madras Act XVIII of 1969, and one or two other facts from the evidence, 
thought that ın view of them the petitioner's claim for an order of eviction was totally 
inconsistent with his case mn the earlier application, that he had suppressed a material 
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fact, namely, he only admıtted ın his cross-examination that he had a building of his 
own situate opposite to the premises in question and that he had seven or eight 
other residential buildings spread over the city and fetchmg a large rent, that this 
made his evidence unreliable and that finally it was not the case of the petitioner that 
premises No 177, a portion of which he has been in occupation, 18 insufficient or 
too big for ns business. The Court below on that process of reasoning concluded that 
though the petitioner was not occupying a building of his own for the purpose of his 
business, his claim was not bona fide. 


It is argued before us that the approach made by the lower appellate Court is. 
erroneous and vitiated its order. In our opinion, there 1s force in the contention.. 
Section 10 of the Madras Buildings (Lease and Rent Control) Act, 1960, provides 
for eviction of tenants 1n certam circumstances. Sub-section 3 (a) (mn) of the sec- 
tion allows a landlerd to apply to the Controller for an order directing a tenant to put 
him in possession of the building 1f the landlord is not occupying for purposes of busi- 
ness which hes carrying on, a non-residential building in the city, town or village ccn-- 
cerned whichishis own ‘The second proviso to this clause 1s to the effect that where 
a landlord has already obtained possession of a building under this provision, he 
shall not be entitled to apply again for possession of another non-residential build- 
ing of his own — Ifthe conditions of these provisions are satisfied, the Controller may 
make an order as asked for by the landlord provided he is further satisfied that 
the claim of the landlord 1s bona fide. It 1$ not n controversy before us that the condi- 
tions of section 10 (3) (a) (in) are satisfied and, therefore, the only question is, as, 
was rightly posed by the lower appellate Court, whether the claim of the landlord 
is bona fide This requirement that the claim of the landlord should be bona fide 1s: 
common to not only the provision under which the petitioner applied in this case, 
but also to several other provisions which provide for tenant’s eviction The expres- 
sion, therefore, will have to Le understood ın the context, but subject to that, ıt 
means that for present purposes the landlord honestly desires to occupy the premsises 
from which eviction is sought and his claim 1s not a device to serve an oblique 
purpose. That this is what 1s meant by bona fide has been held in Motzam v.. 
Sura; Bhan}, and in Neta Ram v. fusan Lal?. ltseems to us that this test has not been 
kept in view by the lower appellate Court 1n recording a finding as to whether the 
claim of the petitioner was bona fide. | 


Nowhere 1n its order has the lower appellate Court found that the petitioner’s 
claim was a device to apply the premises to an obhque purpose But it considered 
that the claim was not bona fide because ın :ts view the petitioner had put forward 
inconsistent cases before the Government and the Rent Controller We do not think 
that ın the circumstances the allegations made by the petitioner vn his earlier applica- 
tion to the Government affected the bona fidc in his present claim. Indeed, it does. 
not appeal that those allegations are even relevant in that context. In that applica- 
tion which was made bv the petitioner by his name, he alleged that he was the pater 
famihas as the head of a large family belonging to one of the foremost business com- 
munities, that 1n partnership with hisson he was carrying in the business of manufac- 
turing jewellers and bullion merchants under the name and style of * Nathella 
Sampathu Chetty & Son” at No. 177, Nethan Subash Chandra Bose Road, 
Madras-1 and that they were also having a sister concern, a private limited. 
company under the name and styley of “Nathella Sampathu Chetty 
Son & Co. (P) Ltd.” in which himself and his famıly were members. He 
further stated that both the concerns carried on business on this premuses 
having a large annual turnover and that as the turnover was steadily 
increasing and the space was insufficient notonly to conduct the business, but also for 
the manufacturing side, the premises bearing No. 176, were required for their occu- 
pation There was also an allegation that in the event of getting possession of the 
building, namely premises No 176, the petitioner proposed to make the two build- 
ings into one by making structural and other alternations to suit the needs of the 
business It appears that the private company was incorporated in 1952 and pre- 
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mises No 177, which were owned by the petitioner at the time, were sometime later 
ccnveyed to the company. In June, 1959 the petitioner purchased the premises 
bearing No. 176 and the respondent thereafter attorned to him The petition to the 

Government was made in about July,1960 The lower appellate Court took those 
allegations and comparing them with those in the present application thought that 
the claims were totally inconsistent In the present application what the petitioner 

stated was this He said that he was carrying on business in gold ard silver for 
several decades at No 177 as the sole proprietor and in partnership, that in about 

1952 he rearranged his business and had confined himself to gold and bullion trade 

and transferred his other busincss with all stock-in-trade, goodwill, premises etc., 
in favour ofthe private limited company consisting of his son and other relations and 

that, 1n the circumstances, as he has purchased premises No 176 and as he was not 
occupying a premises of his own for carrying on his business, he bona fide required the 

premises for his occupation We can find no inconsistency in these allegations 
except perhaps as to the kind of business the firm or the company was carrying on. 
In the earlier application what appears to have happend is that right or wrong, the 

petitioner mixed up the firm and the company and proceeded on the basis that all 

constituted one business of his and it was on that basis he wanted exemption of 
premises No. 176. In the present application also the petitioner claims that he 

wants the premises to carry on his business. Only he has not pursued his case in the 

earlier application to the Government that he wanted the premises also for the 
entire business including that carried on by the company “We do not know on 

what ground the application to the Government was dismissed. But we çan visua- 
lise that as the petitioner was occupying a rented premises, that would disentitle him 
to get the order he wanted from the Government. Whatever that be, it is open to 

the petitioner without throwing himself open to a charge of being dishonest to con- 
fine his claim to his business — It 1s not in dispute that the petitioner 1$ occupying a 

portion of the premises as a tenant of the company ‘The question in the circum- 
Stances will be whether the petitioner honestly desires to occupy the premises bearing 
No. 176 for carrying on his business. Tf he has that desire, that 1s not rerdered dis- 
honest because of the allegations he had made ın the earlier application. Those 

allegations do not necessarily negative the honesty of the petitioner in making the 
claim. Nor do we think that the allegation that he had made in the earlier apph- 
cation, namely, that when he gets possession of the premises, he would make the 

two buildings into one by making the necessary structural or other alterations to 

suit the needs of the said business necessarily affected or bore on the honesty of 
his present clam. The petitioner might legitimately, think of making alterations. 
to the two buildings and at the same time after making the alterations and making 
the two buildirgs as one whole, occupy that part of the premises bearing No. 176. 
What we are concerned to point out 1s that there is nothing in the earlier allegations. 
which were inconsistent with the claim of the petitioner being honest It has 
been suggested to us that the petitioner may possibly after getting possession of 
premises No. 176 allow the company to occupy the same. The lower appellate. 
Court has not recorded any finding to that effect, nor has our attention 

been drawn to any evidence to establish it. We may observe in passing that if 
the petitioner made such a use of the building, the respondent will not be without 

a remedy, for the Act provides for such a contingency and enables the respondent 

to regain possession, In fact, the Act further provides for a penalty. 


We can understand if the Court below had found that the petitioner had an 
oblique purpose to serve and claimed possession as a device to evict the respondent. 
Not only the Court below has not said a word abou, it but found that the claim was 
not bona fide merely 1n the light of the allegations which it considered to be inconsis- 
tent. The further circumstances which the Court below relied on, namely, that 
the petitioner had suppresscd certain facts, does not also seem to have a bearing 
upon the question of bona fides. It is true that the petitioner could have well stated. 
in his petition that he owned one other non-residential building 2nd certain other 
residential buildings inthe Chty. But the fact that he did not mention 1t, and it 
had to be elicited in his cross-examination does not mean that there was a suppres. 


292 THE MADRAS LAW JOURNAL REPORTS. [1967 


sion which cases doubt upon the bona fides of bis present claim. The fact that he 
owned residential buildings has no relevance to his present claim and the non- 
mention of it ın the petition 1s not, therefore, of any consequence. So far as the 
other non-residential building 1s concerned, the Act does not say that if 
the petitioner owned more than one building, he would not be entitled to an order 
of eviction. It was entirely open to the petitioner to choose which building he 
would require for occupation for carrymg on his business It is not difficult to 
guess in this case the reason why he preferred premises No 176, the reason is 
ıt 1s adjacent to premises No. 177, where he 1s already carrying on business in a 
portion. 


It 1s therefore, necessary that the appeal should be disposed of by the Court 
below afresh In doing so, 1t must keep in view the test of bona fides as pointed 
out earlier ın this Judgment, If the Court below finds that the evidence does not 
justify a finding that his claim 1s a device and 1s intended to serve an oblique purpose 
it will go a long way towards the claim of the petitioner being honest. But by this 
we do not say that because the Court 1s unable to find on the evidence that the 
claim is a device, 1t necessarily followed that the desire to occupy the premises 5$ 
an honest one. That fact will also have to be established on the evidence. But 
once it 1s clear that the claim 1s not a device, very little evidence might be required 
to find that the claim 1s an honest one. These observations we consider should be 
‘borne in mind 1n deciding whether the petitioner’s claim is bona fide. ‘The petition 
is allowed and the matter 1s remitted to the Court below for fresh disposal 1n, accord- 
ance 5 this judgment. The costs of this petition will follow the result of the 
appeal. 


R.M. . — —— Petihon allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mnr. Justice A, ALAGIRISWAMI. 


Jacob A Chakramakkal . Petitiner” 
: i 


Nelliampathy Estate Labour Congress by 
Secretary K. Chinnappa. .. Respondent. 
Supreme Court Rules, 1950— Oder 40, rules 25 to 30—Fees claimed by an Advocate other than an Advocate 


«on record, for services rendered 1n connection with a case before the Supreme Gourt—If can be claimed by a separate 
-sui | 


, J 

It ıs no doubt true that rules 25 to go of Order 40 of the Supreme Court Rules provided for tax- 
ing of costs by the taxing officer 1n disputes between an Advocate on record and his client in proceedings 
‘before the Supreme Court of India But the rules are applicable only to the Advocate on record and 
not to the Junior or Senior Advocates who cannot apply for taxation directly to the Court Where fees 
"have been agreed to be paid either to a Senior or Junior Advocate but was not actually paid, they can- 
not normally be included in the bill of costs to be filed by the Advocate on record ‘The rules cannot 
therefore apply to cases of disputes arising out of non-payment of fees to the Senior or Junior Advo- 
cates, not on record, by the clients Hence for services rendered by Advocates, other than Advocates 
on record, the Rules of the Supreme Court do not provide a machinery for realisation of their fees from 
their clients and they would therefore be entitled to recover such fees by a regular suit in a Court 
of competent jurisdiction 


Petition under section 115 of Act V of 1908 praying the High Court to revise, 
the decree of the Court of the Small Causes, Madras, dated 26th March, 1964, and 
-passed ın N.T.A. No 441 of 1963 and N.T A. No 345 of 1963 (S C Suit No. 2817 
of 1963 on the file of the Court of Small Cause, Madras). 

S. V. Venugopalachari, for Petitioner. : 

0. K. Sri Devi, for Respondent. 

The Court made the following 


ORDER :—This 1s a petition to revise the order of the Bench of Court of 
‘Small Causes in N.T.A. No. 441 of 1963 and 445 of 1963 m. S.C S. No. 2817 of 
p — n —À— € —— M ———————————————————Ó IP, EIER, 


5O.R.P, No. 1547 of 1964. : 27th October, 1966. 
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1963. The plaintiff in the suit is the petitioner before this Court. He filed the 
suit against the defendant for a sum of Rs 1,050 as fees due to him for the services 
rendered by him as Advocate on behalf of the defendant before the Supreme Court. 
The trial Judge came to the conclusion that there was no agreement to pay any 
specified sum as fees and that a sum of Rs, 500 would be a reasonable fees and hold- 
ing that a sum of Rs. 300 had already been paid, passed a decree for Rs.200 New 
Trial Applications were made by both the parties. The New Trial Application 
filed by the defendant was allowed and the suit dismissed on the ground that the 
Small Cause Court had no jurisdiction to entertain a suit of this nature. It is 
against that order that the present petition is filed. 


The plaintifi is a junior Advocate of the Supreme Court He appeared before 
the Supreme Court on behalf of the defendant m a case before it. The case was. 
ultimately disposed of ordermg each party to bear its own cost. Thereafter, the 
plamtıfı filed the suit out of which the present petition arises. The question to 
be decided in this petition depends upon an interpretation of Order 40 of the 
Supreme Court Rules, 1950. According to the defendant’s contention, which 
was accepted by the New Trial Bench, it 1s only the Taxing Officer of the Supreme 
Court that 1s competent to decide question regarding the fees as between a party 
and his Advocate, whether he 1s an Advocate on Record or any other Advocate. 
According to the plaintiff, the question of taxation by the Taxing Officer of tne 
Supreme Court is only as between an Advocate on Record and a party and not 
between any other Advocate and a party. "The defendant depends upon the 
definition of the words ‘ Advocate ' and ‘ Advocate on Record’ in the Rules and 
referrmg to rules 25, 26, 29 and go of Order 40 contends that the rules provide 
for taxation as between a client and an Advocate other than an Advocate on Record. 
and that on such taxation, the order is executable by such Court as the Chamber 
Judge may direct. Now regarding the various rules in Order 40, it appears to 
me that rule ız and the subsequent rules of Order 40, which relate to taxation, 
apply to cases where costs have been awarded between party and party. "Therefore, 
we have then to come to rule 24 onwards Rule 24 clearly speaks of a dispute 
between an Advocate on Record and his client. So also does rule 27. But rules 
25, 26, 29 and 30 refer merely to an Advocate, which will mean a Junior Advocate 
or a Senior Advocate. There is a clear distmction in the Rules between an Advocate 
and an Advocate on Record. It is on thís fact that the defendant relies to contend. 
that when rules 25, 26, 29 and go refer to an Advocate, they refer to an Advocate 
other than an Advocate on Record. 


I shall deal with the further question whether an Advocate on Record or any 
other Advocate has no rights other than those provided by the Supreme Court 
Rules and he cannot resort to an ordinary civil Court for the purpose of realising 
the fees due to him from his client later. From the proviso to rule 28, it would be 
seen that the Advocate on Record might pay either to the Senior or the Junior 
Advocate fees in excess of those prescribed in the schedule and that is also a matter 
which the Taxing Officer may deal with in the case of a dispute between an. 
Advocate on Record and his client. It appears to me that the provisions of these 
rules contemplate only the Advocate on Record dealing with the Supreme Court. 
He canonly appearand plead and he cannot do so except along with an Advocate 
on Record. That itself would seem to imply that in the matter of taxation, a Junior 
or Senior Advocate cannot apply for taxation directly to the Court. It is contended. 
by the defendant that in that case 1t 1s for the present plaintifr ta apply for taxation 
through the Advocate on Record. The Advocate on Record in this case is unfortu- 
nately dead That apart it appears to me that the fees payable to the Junior 
Advocate or the Senior Advocate has to be included by the Advocate on Record. 
in the bill of costs, which the Advocate on Record has to produce before the Taxing 
Officer That can only relate to the fees which have actually been paid to the 
Senior Advocate or the Junior Advocate That 1s why the Proviso to rule 28 speaks 
of the Advocate on Record paying to the Senior ör other Advocate, fees in excess 
of that prescribed in the Schedule with the previous written consent of the chent. 


294 * THE MADRAS LAW JOURNAL REPORTS. ^ ' ‘(1967 


Where no fee has been paid either to the Senior or the Junior Advocate, the Advocate 
on Record cannot include any such item in the bill of costs to be filed by him. 
Where fees have been agreea to be paid to either a Senior Advocate, or a Junior 
Advocate, and they have not been so paid, it cannot naturally be included in the 
bill of costs to be filed by the Advocate on Record Now do rules 25, 26, 29 and 30 
by implication provide for cases of dispute regarding non-payment of fees to Junior 
and Senior Advocates by clients? I am afraid not It would require much 
more positive words than those found in those rules to lead to the implication that 
a Senior or a Junior Advocate, who has not been paid his fees, can approach the 
‘Taxing Officer for the determination of the fees payable to him and for the fees so 
determined to be realised in execution. Those rules also when they speak of an 
Advocate seem to refer only to an Advocate on Record That the word Advocate 
need not necessarily always refer only" to an Advocate other than an Advocate on 
Record is clear from the fact that in rule 1, Order 1, of the definitions of the words 
“Advocate ” and “ Advocate on Record ” are only “ unless the context otherwise 
requires." I think the context requires the word Advocate m rules 25, 26, 29 and 
30 of Order 40 to be read as referring to an Advocate on Record. The whole 
arrangement regarding the procedure 1n the Supreme Court where the Advocate 
on Record only deals with the Court and the Senior or Jumor Advocate only 
acts through the Advocate on Record can lead only to this conclusion — It follows, 
therefore, that at least as far as Advocates other than Advocates on Record are con- 
cerned the Supreme Court Rules do not provide a machinery for realisation of 
their fees from their clients and therefore the: decision of the New Trial Bench 
holding that the Small Cause Court has no jurisdiction to entertain a suit of this 
kind 1s not correct 


The Civil Revision Petition is allowed and the New Trial Bench will proceed 
to dispose of the other questions arising in the New Trial Applications. No costs. 


R.M. Revision Petition. alloweds 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. .JusricE TT. RAMAPRASADA Rao 


Saıfuddın Hussainibhoy Siamwala and others — | o. Petitoners* 
v. , = 1 
The Burma Cycle Trading Co. . Respondent. 


. Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (111)—Landlord, 
an unregistered partnership—1f can maintain a petrtron for eviction of tenant—Partners if can file the proceedings in 
their tndwidual names 


Partnership Act (IX of 1932), section 69 (3)— Other proceeding'—1f includes a proceeding for evictton of 
tenant under the Rent Control Act 


Where a premises 1s owned by four individuals who are carrying on business in partnership and 
they require the premises ın the occupation of a tenant for carrying on their own business, it 1s in fact 
a requirement of the partnership business which they are carrymg on. If such a partnership is not regis- 
tered, ıt cannot maintain a petition for eviction of the tenant as section 69 (3) of the Indian Partner- 
ship Act rmposes a total ban on the institution of any legal proceedings by an unregistered firm The 
fact that the building 1s owned by four individuals alone makes no difference so long as the evidence 
discloses that 1t 1s the unregistered partnership of the four individuals that own the premises in the eye 
of law and the premises 1s required by such firm for their business. The fact that some of the 
<o-owners of the building, though interested 1n the partnership, are not actually or actively associated 
ın the carrying on of the business, cannot mean that the requirement 1s only by the particular individual 
or individuals among the partners, who are actually carrying on the partnership business So long: as 
the requirement 1s that of an unregistered partnership a petition under section 10 (3) (a) (111) of the 
Madras Building (Lease and Rent Control) Act for eviction of a tenant from the building owned by 
the partners of such a firm 1s not maintainable 


The words * other proceedings’ 1n section 69 (3) of the Partnership Act are elastic enough to include 
a petition under the Madras Buildings (Lease and Rent Control) Act, 1960 Where the petitioners 
————————— — — — — — Aaa — n a M —  ——— —  —  — 


- 
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are members of an unregistered partnership firm they cannot maintain a petition under section 10 (3) 
(a) (111) of the Act for eviction of the tenant of a building belonging to them on the ground that they re- 
quire the same for the partnership business carried on by them 


Where the lower Court comes to an erroneous conclusion on an essential jurisdictional fact, the 
High Court can interfere in revision 


Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960, praying the High Court to revise the order of the Chief Judge, Court of 
Small Causes, Madras, dated roth November, 1964 and made in H R.A No. 
13 of 1964 (H.R.C. No. 3810 of 1962 on the file of the Rent Controller, Madras). 


D. Ramaswamy Ayyangar and S Kuppuswamy, for Petitioners. 


V. K. Türuvenkatdcharı for K C Facob, 8 K. L. Ratan and M. X. Cardoza, for 
Respondent. 


The Court made the following 


ORDER -—The landlords are the petitioners before me The petitioners 
filed an application under section ro (3) and section ro (2) (11) (a) of the Madras 
Buildings (Lease and Rent Control) Act against the respondent and another on the 
ground that they required the premises bona fide for their own use, occupation and 
business, and that the respondent, without the consent of the petitioners, sub-let 
a portion of the premises to one Dhandapani & Company who was also impleaded 
in the lower Courts. Before me, however, the question whether the respondent 
has sub-let the premises has not been agitated and even the alleged sub-tenant has 
not been impleaded as a party to this petition. The respondent’s contention was 
that the petition 1s misconcerved and denied that the petitioners are partners of the 
firm of “ Saleh Brothers” which pleading was evoked because of the allegation 1n 
paragraph 5 of the petition that “ the petitioners are carrying on the business under 
the name and style of “Saleh Brothers at No. 6, Sembudoss Street.” "The respondent 
also contended that the premises in question is not suitable to the hardware business 
admittedly carried on by the petitioners in Sembudoss Street Incidentally the 
respondent also pleaded that the petitioners’ requirement was not bona fide because 
they demanded a higher rent. One of the petitioners examined himself. He 
admitted in chief-examination that the rent for the suit premises goes into the 
account of Saleh Brothers of which the petitioners are, partners and that all the 
petitioners shared the profits. He also said in cross-examination that it is a regis- 
tered partnership, but added that only two names of the petitioners are found in 
the certificate of registration issued by the Registrar of Firms and the names of 
petitioners 3 and 4 are not to be found ın the said certificate. Several exhibits 
were filed amongst which Exhibit. P-4 (a) 1s an extract from the Day Book of the 
firm of Saleh Brothers showing that petitioners 3 and 4 also participated in the 
profits No doubt, the sale deed pertaining tc the suit property is in favour of 
all the four petitioners When the case came up for hearing on 6th December, 
1963, before the Rent Controller, he allowed the petition It does not appear from 
the record that the objection which 1s now pressed into service vehemently by 
the learned Counsel for the respondent, namely, that Saleh Brothers of which 
the petitioners purport to be partners, 1s not a registered firm of partnership and 
therefore the proceeding instituted by them under the Madras Buildings (Lease 
and Rent Control) Act for eviction being ‘‘a legal proceeding ", cannot be so 
instituted by an unregistered partnership, was not seriously raised 


In the appellate Court, an application for stay of execution of the order of the 
Rent Con roller was filed In the affidavit in support thereof, the respondent 
raised the contention that the petitioners have admitted that they are carrying 
on business ın partnership, and the partnership not being registered, the petition 
1s not sustainable under section 69 (3) of the Indian Partnership Act. To this a 
counter-affidavit was filed by one of the petitioners wherein also there is an admission 
that all the four petitioners are interested ın the business as such partners In 
paragraph 5 of the counter-affidavit filed by one of tbe petitioners, Saifuddin 
iHoosaınıbhoy on 28th January, 1964 stated ““ As will be seen from the petition, 
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the application has been filed by all the four paríners who are the landlords." "The 
appellate authority, by 1ts order dated 12th March, 1964 called for findings on the 
following points : 
*1 Are all the petitioners the partners ın the firm of Saleh Brothers ? 
2. Is a single petition against two different tenants maintainable ? 
3 Is the premises occupied by the first respondent in the petition suitable for the business of the 
landlord ? 
4. Do the landlords own other buildings 1n the City of Madras ?” 


Fresh evidence was again let in on such remand by the appellate authority and 
there was an admission by one of the petitioners that petitioners $ and 4 (sisters) 
are not shown as partners ın the Register of Firmsand thai even in the partnership 
deed only the first and second petitioners are shown as partners. This aspect, 
namely, that the Register of Firms kept by the Registrar of Firms does disclose only 
the names of petitioners 1 and 2 as partners thereto 1$ not in dispute. The Rent 
Controller who was called upon to g:ve a findmg on the points raised as above, 
found that petitioners 1 and 2 only are partners of the firm of Saleh Brothers and 
the other two are not We are not in this petition concerned with the finding 
given on points 2 and 3 referred to above 


When the case again came up before the appellate authority, the learned 
Chief Judge of the Court of Small Causes accepted the findings of the 
Rent Controller, but held that the petition need not be dismissed on the ground 
that an unregistered partnership has filed the petition, as, according to him, the 
cause of action has arisen to the petitioners 2part from a contract, and, in fact, by 
virtue of the provisions of the Madras Buildings (Lease and Rent Control) Act, 
1960 The learned Chief Judge of the Courc of Small Causes, however, held that 
even though all the partners shared in the profits of the firm, that by itself was not 
sufficient, 1n his opinion, to confer on all the four petitioners herein the status of 
pariners in that firm. He considered, however, the question of maintamabihty 
of the petition by all the four petitioners herein when the premises was actually 
required for the use of a firm in which two of the petitioners only are partners. 
While distinguishing the case reported in Sha Riknabdas Amtlal v. Venkatasubbiah 
Chetiyl, he held as follows : 


“ Tt 1s not as if that all the landlords want eviction for the purpose of a business in which all of 
them are partners with others. On the other hand, m the instant case, respondents 3 and 4 herem are 
not partners 1n Saleh Brothers and as far as they are concerned they required the building for the pur- 
pose of a business which they are not carrying on — I, therefore, hold that section io (3) (a) (1) will not 


apply. Consequently this petition is not maintainable ” 

He, however, held that with regard to the bona fides, there is suffic:ent evidence 
to show that the firm of Saleh Brothers 1s o1 dered to be evicted from No 6, Sembudoss 
Street, George Town, by :ts landlerds and he agreed with the findings of the Rent 
Controller that the requirement 1s bona fide In the result, however, he dismissed 
the petition, as not bemg maintainable Against this order of the Court of Small 
Causes, this revision petition has been filed 


Sri D Ramaswami Iyengar, appearing for the tenant, urged befor. me the 
following points The petitioners are carrying on the business for the common 
benefit of all and for the furtherance of mutual interest and this by itsclf cannot 
mean that they are partners in the business The signing of cheques. the admınıs- 
tration of the firm are only in the hands of the first two petit ners The idea of 
partnership 1s foreign to the petition Saleh Brothers is merely a trading style and 
the enquiry whether petitioners 3 and 4 are partners of the firm of Saleh Biothers 
do not arise on the pleading and should not have been allowed to be 1aised The 
contract of tenancy in the case 1s between the petitioners on the one hand and the 
respondent on the other In considering the expression ‘landlord’ and ‘own? 
appearing in the Madras Buildings (Lease and Rent Control) Act, petitioners 3 
and 4 may be ignored and their rights need not be considered at all as two of the 
petitioners are admittedly landlords and they do cwn the premises in question. 


I. (1964) 2 MLJ 132. 
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The property does not belong to the partnership. In the alternative, 1t was argued 

that even if petitioners 3,and 4 are deemed by a fiction to be partners, they are in 

fact dependants on petit.oners 1 and 2 and that therefore the petitiun 1s maintain- 

able and the lower Court having found that the requircment 1s bona fide, the petition. 

P5 to 77: Reference was made to sections 4, 5 and 6 of the Partnership 
ct as we 


Mr. V K Thiruvenkatachari, appearing for the respondent stated that the 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) is a self- 
contained Act and therefore its piovisions are to be the sole guide in respect of 
proceedings taken undei ıt He took me through the oral and documentary evidence 
ın the case, the purport of which has already been referred to by me Has main. 
contentions were that the petition 1s not maintamable, since the proceeding initiated 
by the pet.tioners being a legal proceeding and the petitioners having constituced 
themselves to be the partners of a firm and that firm not having been registered 
under the Indian Partnership Act, such a legal proceeding 1s not maintainable under 
section 69 (3) of the Indian Partnership Act. He also contended in the alternative 
that the requirement of the premises by two of the petitioners whe are actually on. 
record as partners of the firm of Saleh Brothers, cannot be deemed to be a require- 
ment for the occupation of all the four petitioners ard thus supported, but 1n a differ- 
ent way, the finding of the lowe: Court that the petition 1s not maintainable under 
section 10 (3) (a) (.n) of the Madras Buildings (Lease and Rent Control) Act. 


I shall now consider the respective contentions cf the Jearned Counsel for the 
petitioners andtherespondent ‘There are candid admissions by one of the partners. 
of the firm of Saleh Brothers that all the petitioners are partners in the firm. A part- 
nership, though often called a contract, 1s a relation resulting from a contract. 
Regard should be had to the real mtention between the ‘parties. Section 6 of the 
Partnership Act prescripes the test to determine whether a group of persons are part- 
nersintheeye oflaw In fact, 1t erables all the relevant facts to be taken into consı- 
deration to find out whether the group of persons door do not constitute a partnership 
firm. Lindley on Partneship, Twelfth Edit.on, at page 52 observes as follows :— 


“€ The mam rule to be observed ın determining the existence of a partnership, a rule which has- 
been recognised ever since the case of Cox v. Hickman4, 1s that regard must be paid to the true contract 
and intention of the parties as appearing from the whole facts of the case” 

The above principle has been so eapressed 1n section 6 of the Indian Partneship Act 

(IX of 1932) Ona fair reading of the documentary evidence and on appreciation 

of the oral evidence and admissions of one of the petitioners, 1t cannot be disputed 

that all the four petitioneis before me are partners of the firm of Saleh Brothers 

and it 1s that partneship which is asking, for itself, in this legal proceeding the posses- 

sion of the premises in the occupation of the respondent for a business which 1s being 

carried on by them as above If, therefo1e, the four petitioners before me are partners. 
ın the eye of law, though two of them only are shown in the Register of Firms as part- 

ners, 1t has to be considered whether this petition can be maintained under the Madras 

Buildings (Lease and Rent Control) Act (XVIII of 1960) ‘This leads on to the 

consideration whether a petition for eviction under the Madras Build:ngs (Lease and 

Rent) Control Act (XVIII of 1960) 1s a proceedirg to enforce a right arising out 

of a contract within the meaning of section 69 (3) of the Indian Partnership Act. 

The Federal Court had occasion to consider the question whether action under sec- 

tion 46 of the Indian Income-tax Act (XI of 1922) 1s covered by the phrase “ other 

legal proceeding " withm the meaning of section 171 of the Indian Companies Act 

of 1913 In Gonernor-Gencral in Council y Shiroman: Sugar Mills Lid (an Liquidation) ? 
Spens, C.J., del:vering the leading judgment of the Federal Court, observed as 

follows (at page 56) : 

“* Glearly it 1s not a proceeding 1n an ordinary Court oflaw But we see no reason why in British 
India no “ legal proceeding " can be taken otherwise than 1n an ordinary Court of law, or why a pro- 


ceeding taken elsewhere than ın ordinary Court of law, provided it be taken ın a manner prescribed by 
law and in pursuance of law or legal enactment, cannot properly be described as a “ legal proceeding "7 





I. (1860) 8 H C.I. 268. 2. (1946) 1M LJ 415° (1946) F C.R. «4o. 
38 


298 THE MADRAS LAW JOURNAL REPORTS. [1967 


"Ihe Supreme Court in 7 Chandra Gupta v. Kajaria-Traders (Inaia) Ltd 1, had to consider 
the import of the expression ““ other proceeding ” 1n section 69 (3) of the Partnership 
Act, and observed as follows 


“ In our judgment, the words “ other proceeding "' 1n sub-section (3) must receive their full mean- 
ing untrammelled by the words ** a claim of set-off’? The latter words neither intend nor can be 
construed to cut down the generality of the words “ other proceeding ” The sub-section provides for 
the application of the provisions of sub-sections (1) and (2) to claims of set-off and also to other proceed- 
ings of any kind which can properly be said to be for enforcement of any right arising from contract 
except those expressly mentioned as exceptions 1n sub-section (3) and sub-section (4) ” 
Incidentally the question arises whether “ other proceeding ” referred to in section 
:69 (3) in the instant case is one to enforce a right arising from a ccntract There 
cannot be any dispute that the right that 1s sought to be enforced by the petitioners 1n 
this case does arise under a contract between themselves as landlords and the res- 
pondent as the tenant No doubt, the Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960) intervenes and provides for certain special procedure for 
the enforcement of such rights But that would not militate against my holding 
that the proceeding in question 1s one to enforce a right arising from a contract 


Thus, ıt is the accepted principle in law that no proceeding can be instituted 
by an unregistered partnership against any person ‘There is therefore a totality of 
‘ban on the institution of such procecdings ‘The words “ other proceedings” in 
section 69 (3) 1s elastic enough so as to include within its fold a petition under the 
Madras Buildings (Lease and Rent Control) Act (XVIII cf 1960) by the partners 
of such an unregistered firm for the possession of the premises fiom the tenant for 
their own occupasion I have already held that the petitioners before me cannot 
dispute that they are not partners carrying on the business of Saleh Brothers. It 
is so stated ın paragraph 5 of the petition itself. "The petitioners being members of 
an unregistered partnership firm, cannot therefore maintain this petition. I do 
not agree with the reasoning of the learned Chief Judge, Court of Small Causes that 
ihe proceeding in the mstant case is not one m which the cause of action is based 
on any contract. I, therefore, hold that there 1s absence of jurisdiction on the part 
of the tribunals constituted under Act XVIII of 1960 to entertain the petition atself. 
As, on this essential jurisdictional fact, the lower Court has come to an erroneous 
conclusion, the finding that the petition 1s maintamable 1n the above circumstances 
has to be set aside even though I am exercising revisional jurisdiction. 


The above conclusion of mine 1s sufficient to dismiss this revision petition. But 
-one other contention raised by the respondent in the lower Court and which found 
favour with the learned Chief Judge, Court of Small Causes, was that as two and not 
all the four of the landlords are carrying on business of their own, it cannot be said 
that the requirement of the premises as 1f all the four landlords do require the pre- 
mises for a business of their own 1s tenable Mr. Ramaswami Iyengar appearing for 
‘the petitioners before me, stated that as two of the petitioners are admittedly land- 
lords and their requirement of the premises m question 13 found to be bona fide it 
"would not matter whether two other petitioners who are also 1mpleaded m the peti- 
tion, since they are co-owners of the property are not actually carrying on business 
and they do not require the premises for a business of their own T am unable to 
-agree with this extreme contention put forward by Mr. Ramaswami Iyengar. In 
Tunstal v. Steegmann”, their Lordship held that a lumited company and the individual 
or individuals forming the company were separate legal entities, however complete 
the control might be by one or more of the individuals over the company. Danck- 
"werts, L J. 1n the above case observes as follows :— 


“.. ..the personality of those ın control of the company was only to be regarded as material in 


special circumstances, such as a state of war, and only as indicating the nature of the company 
"without really departing from the principle that a limited com»any inco-porated under the Com- 
panies Act 1s a distinct legal entity, differing from the individuals who hold the shares in the com 
pany or control ıt through the mechanism of the Companies Acts As Ormered, L J , pointed out, 
if persons choose to conduct their operations through the medium of a limited company with the 
advantages 1n respect of responsibility for debts thereby conferred, they cannot really complain if 
"they have to face some disadvantages also " 
rors — ——— ————————— HEX 


1 (1965) 1 SCJ 249 2 LR (1962) 2 QB 593. 
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Tt is unnecessary to multiply authorities on this question. Tne facts of the case in 
Sharikhasdas Amirilal v Venkata Subbiah Chetty! are entirely different from the facts 
in the instant case ‘Though no doubt two of the partners only are in charge of the 
partnership firm and the other two are only beneficially interested therein, I am 
unable to agree with the contention of Sri Ramaswami Iyengar that the 1dea of part- 
nership 1s foreign to the petition filed in this case. No doubt the petitioners are the 
co-owners of the premises. But this allegation as 1s disclosed by the sale deed cannot 
be considered independently and de hors the other evidence in the case and indeed 
the admissions of one of the petitioners ın the witness box as well as m the affidavits 
sworn to by him It appears to me that the requirement of the premises is by the 
unregistered partnership firm consisting of the four petitioners herein. The argu- 
ment that the other two sisters, that 1s, petitioners 3 and 4, should be deemed to be 
dependent on petitioners 1 and 2 and therefore their requirement should be consider- 
ed as bona fide, taken along with the established bona fide requirement of petitioners 
I and 2, 1s a contention which is devoid of merit The expression used in the rele- 
vant section of Act XVIII of 1960 is ‘Iandlord’. On a sifting of the evidence in 
this case I have come to the conclusion that tne landlords of the premises in question 
though prima facie are the four petitioners before me, but m reality and ın the eye of 
Jaw it ls an unregistered partnership which owns the premises. ‘Therefore, it is 
the requirement of an unregistered partnership that has to be considered m this 
case It cannot equally be disputed that the sisters, that is, petitioners 3 and 4, are 
not carrying on any business of their own In such circumstances the finding of 
the Chief Judge, Court of Small Causes, that as far as petitioners 3 and 4 are concern- 
ed, their requirement of the building in question is for purposes of a business which 
they are not carrying on is well founded Therefore, under section 10 (3) (a) (ui) 
of Act XVIII of-1g960, it cannot be said that all the petitioners are entitled to the 
possession of the building within the meamng of the above section. In this view, 
I agree with the finding of the learned Chief Judge, Court of Small Causes, that the 
petition is not maintainable on this ground EC 


No other contention was raised before me by the learned Counsel for the peti- 
toners As the petition is not maintainable on both the grounds dealt with by me 
as above, this revision petition 1s dismissed, but 1n the peculiar circumstances of this 
case, there will be no order as to costs. 


R.M. -— Reorston. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mm: Justice A. ALAGIRISWAMI. 


Jhun Jhunwala Brothers .  Petitioners* 
0, 
N.K M. Subbaramier Respondent. 


Gontract Act (LX of 1872), section 23—Forum for fileng sutt—Contract restricting. jurtsdiction to one of 
several Courts—Validily—Scope of 


_  Practwe—Parires agreeing that disputes between them will be subject to Courts within à. particular territorial 
Jurtsductton—Scope of 


It 1s now an established position in law that where there are more than one Court which will have 
Jurisdiction to try a particular cause 1t 1s open to the parties to agree that only one of those Courts will 
have jurisdiction to try the same Where the terms of the contract specifically say that 1t 1s ‘subject to 
jurisdiction of Cuttack Courts only’ it 1s clear that other Courts will have no jurisdiction to entertain 
the suit even though part of the cause of action has arisen within their jurisdiction. 


The word * only’ in the contract 1s enough to show the ouster of jurisdiction of other Courts. 
M/s Patel Bros v Mis Vadılal, (1959) 1 MLJ 106, distinguished and explamed. 
Petition under section 25 of Act IX of 1887 praying the High Court to revise 


the decree of the Court of the Second Additional Subordinate Judge, Madurai, 
dated 25th February, 1964, and passed in S.C.S. No. 583 of 1962. 








I (1964) 2 MLJ. 132. 
*GRP No 1721 of 1964 29th November, 1966. 
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V. Thiagarajan and V. R. Nagarajan, for Petitioners. 
K. Sanjeeot Naidu, KR. Kumaraswamy and P. Kannan, for Respondent. 
The Court made the following 


ORDER.—This 1s a petition under section 25 of the Provincial Small Cause 
Courts Act by the defendant ın S.C. No. 583 of 1962 on the file of the Subordinate 
Judge's Court, Madurai to revise the judgment and decree, decreeing the 
plaintiff's suit, 

The plaintiff sued for recovery of a sum of Rs. 10,77-45 nP. being the excise duty 
collected by the defendant from him which he alleged he was not entitled to do. 
The defendant has got his factory near Cuttack and he supplied some soda bottles 
to the plaintiff at Madurai. Tn his bill he had claimed excise duty which was newly 
levied on the goods which according to him were produced after 1st March, 1961. 
The defendant took objection to the jurisdiction of the Madurai Court to try the 
suit. He also raised other objections with which we need not concern ourselves 
in the view that I take on the question of jurisdiction. 

Exhibit B-4 1s the relevant document which reads as follows : 

** Dear Sirs, 

Please supply the under-noted goods as per your terms of contract, printed on the back and 
despatch the same on our account and risk to Madurai ? 
The terms of the contract printed on the back of Exhibit B-4 in so far as they are 
relevant read as follows: 

€“ This order is subject to confirmation by the works at Barang, S E Ry and shall be considered 

as having been made at Barang and subject to the jurisdiction of Cuttack Courts only ” 
The learned Subordinate Judge in dealing with the question of jurisdiction remarked. 
that part of the cause of action arose in Madurai and therefore the Madurai Court 
has also got jurisdiction. He did mot specifically consider the point that only the 
Cuttack Courts had got jurisdiction and not the Madurai Court under the terms of 
the contract The established position in law is where there are two Courts which 
will have jurisdiction itis open to the parties to agree that only one of those 
Courts will have jurisdiction to try the suit. The question in this case therefore 
reduces itself to this 

** Whether the contract as evidenced by Exhibit B-4 in this case ousts the jurisdiction of the 
Madura: Court ?” 

It will be necessary to refer to certain decisions in this connection 

In Mehta & Co v. Vijayam 6? Co.4, the term of the contract was “in all legal 
disputes arising out of this contract Ahmedabad will be understood as the place 
where the cause of action arose’. It was held that this agreement 1s valid and must 
be given effect ‘to and 1t is not open to the Madras Court of Small Causes to entertain. 
the suit. 

In Raghavayya v. Vasudevayya Chetty?, the term in the contract required that 
the suit should be filed in Nandyal. But the suit was actually filed in Bezwada 
and the Court held that the suit could not be filed in Bezwada. 

In Hoosem Kasam Dada v. Padampat Sugar Mills’, the relevant clause in the con~ 
tract read as follows 


\ 
“ All disputes ın respect of this contract shall be settled by arbitration failing which shall be 
settled in Court of seller’s jurisdiction where this contract shall be deemed to have been entered 
into’ 


It was held that this was a valid contract and therefore the suit could be entertained. 
only by the Gourt within which the seller had his place of business. 

The only decision which takes a slightly different view is the one in. Messrs Patel 
Bros. v. Messrs Vadilal*, "There the words ‘ subject to Bombay jurisdiction ” were 
found in the bill issued by the defendant. Ramachandra Iyer, J., as he then was, 
observed as follows : 

Dr 
.. (1925) 49 MLJ 189 AIR. 1925 Mad. 5 (1954) 1 MLJ 434 I L R. (1954) Mad. 


5- 55 
.. (1943) 2MLJ 375 AIR.:1944Mad. 4 (1959 1 MLJ 106 AIR 1959 Mad. 
à 227 
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** Exhibit P-1 says that the transaction 1s ‘ subject to Bombay jurisdiction’. Butit does not 
exclude the jurisdiction of any other Court In my opinion ouster of jurisdiction of a Court to which a 
person 1s entitled to resort to under the Civil Procedure Code or any other statute cannot be a matter 
of assumption or presumption but one to be proved by express words contained 1n the contract or at 
least by necessary or inevitable :mplication İt cannot be said that this test is satisfied 10 this case. " 


The learned Judge also relied upon the decision of Balakrisnna Iyer, J. (Ramachandra 
Sahib v. Sirdarmal Kasarimal & Co.)1 wherem the words ‘subject to Berhampur 
jurisdiction in the letter head of the defendant was held not to oust the 
jurisdiction of the Madras Court. But it will be noticed that m the 
present case the ouster of Jurisdiction is specifically made a term of the 
contract and the contract also says that the contract shall be subject to the jurisdic- 
tion of Cuttack Courts only. In fact both m the decision im Mehta @ Co. v. 
Vijayam 6? Co ?, as well as in Hoosem Kasam Dada v. Padampat Sugar .Mills?, the 
word “ only ” was not used Even so the Courts held that only the Courts mentioned 
in the relevant terms of the contract had jurisdiction and not any other Court. 
"The considerations that weighed with the learned Judge who decided the case in 
Messrs. Patel Bros.v. Messrs Vadilal^, do not apply here because there it was consi- 
dered that the ouster of jurisdiction was not specifically a matter of contract. Here 
it is clearly a part of the contract I hold therefore that the Madurai Court had 
no jurisdiction to entertain this suit. . 


The result would be that the decree of the learned Subordinate Judge at 
"Madurai would have to be set aside. The plamt will be returned for presentation 
to the proper Court. There will be no order as to costs. The plaint will have to 
be presented 1n the Cuttack Court within a fortnight of its return by the Sub-Court 
at Madurai to the plaintiff. 

RM — Decree set aside, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M NATESAN. 





Alagumalai Thevar and others . . Appellants* 
0, | 
Raju alias Karuppa Thevar .. Respondent. 


Religious Endowment—De facto trustee—Who 1s—Instttution with a body of lawful trustees—One 
of them alone in actual management—Others neglecting the institution—Statıs of such managing trustee—If a de 
facto trustee—If can sue on behalf of the institution without impleading other trustees 


Words and Phrases—" De facto trustee” 


If the lawful trustees of a religious institution or some of them neglect the institution and the 
anstıtutıon is being looked after by the remaining trustee or trustees or even by a stranger, such a 
"person m juridical parlance 1s generally termed as a de facto trustee actually he 1s functioning as 
trustee and that 1s all that the expression conveys “There 1s no magic in the word de facto It ex- 
presses what 1s happening , that the management i5 in the hands ofa person who :s not lawfully 
entitled to so manage 


Where there are a plurality of trustees, all the trustees together constitute a corporate entity and 
if for convenience’s sake one of them alone is actually functioning as such, such a person even though 
called a managing trustee cannot represent the temple Hence asingle trustee, out of a body of 
trustees managing the trust properties will Be doing so only 1n his individual capacity and not in his 
official status as trustee In such a case where the requisites for de facto trusteeship, continuity of 
conduct as trustee and course of management of the affairs of the institution, are present, he may 
properly be considered only a de facto trustee 


Thus where 1t 1s found that the corporate body as such 1s not functioning and one of the persons 
constituting the corporate body alone 1s 1n management, his management can only be as a de facto 
trustee Such a person bona fide and in good faith in management can sue on behalf of the institution 
for recovery of the property held adversely to the tiust by strangers, without 1mpleading the other 
recalcitrant trustees 


Sankaranarayana v Poovanathaswam: temple, (1949) 2M LJ 171 ILR (1950) Mad 191, followed 
——————ası——— uu Ls 


i GRP No 1010 of 1953 855 
2. (1925)49 MLJ,189 AIR 1925 Mad 4 (1959)1 ML] 106, AI R 1959 Mad. 
1145 227 
3 (1950 1 ML J.434 . IL R. (1954) Mad, 
* S A. No. 1572 of 1962. gist August, 1966. 
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However, Courts will not encourage suits by a de facto trustee when there are de Jure trustees and 
will be astute that that this privilege shown to the de facto trustee 1s not abused to sponsor his own. 
personal claims 


Appeal against the Decree of the Sub-Court, Madurai, ın AS No 154 of 
1960 against decree of the District Munsif of 'Tirumangalam in O.S. No. 279 of 
1959 - M 

T R Mam, for Appellants. 

M. V. Ganapath, for Respondent. 

The Court delivered the following 


f^ - 


TuDGMENT.—The defendants in a suit 1n ejectment instituted on behalf of a. 
Hindu temple who have failed in the Courts below m their attempts to retain posses- 
sion of the properties of the temple they have trespassed upon, are the appellants 
in this Second Appeal Te only live issue agitated in the lower appellate Court. 
and now in Second Appeal, 1s as to the frame of the suit. It 1s contended that the 
temple has four trustees and as the suit has been instituted by only one of them, ıt 
must be dismissed zn lumine. i : 


The suit properties were endowed by one Mayandı Thevar under a registered 
settlement deed on 7th July, 1940, ın favour of Srı Sundaramurthi Vinayagar Koil,. 
Vikramangalam Village, Tirumangalam Taluk, buit by him The settlor made 
himself the trustee of the endowment for life and nominated four persons as trustees. 
to manage the affairs of the endowment. After him the trusteeship was to be here- 
ditary ın the families of the trustees devolving on the senior-most heirs. From the 
records, ıt 1s seen, that Mayandi Thevar died ın or about 1942, and thereafter the 
temple and its affairs were ın charge of Mayandı Thevar’s widow and Raju alias 
Karuppa Thevar, one of the trustees who has instituted the suit out of which this. 
Second Appeal arises. After the: death of the settlor’s- widow in or about 1956, 
this Karuppa Thevar continued in sole, charge of the institution. The cause of 
action for the suit is trespass by the defendants upon the suit properties in January, 
1957. Several defences inclusive of denial of an effective dedication were raised at 
the trial. ‘They were all found against and the trial Court, on the evidence con- 
cluded, that the aforesaid Karuppa Thevar has been managing the suit temple as- 
the trustee and is 1n possession of its properties. The contention that Karuppa 
Thevar who was one only of the trustees cannot by himself institute the suit without 
at least having in the array of defendants the other trustees who were admittedly 
alive, was overruled with the finding that Karuppa Thevar was the de facto trustee 
and as such competent to maintain the suit on behalf of the temple. There was. 
ample and substantial evidence of Karuppa Thevar’s management of the suit tem- 
ple and its affairs for this finding An attempt was made in defence that the Hindu 
Religious and Charitable Endowments Board had appointed the fourth defendant 
in the suit as a trustee. But this was not established and the finding 1s that the defen-- 
dants are trespassers without any title to be in possession of the suit properties and’ 
were holding the same adversely to the interests of the temple On these findings, 
following the Full Bench decision of this Court in Sankaranarayana v Poovanathaswams 
temple1, a decree ın ejectment followed. This has been confirmed in appeal. 
The learned Subordinate Judge affirmed the finding of the Court of first instance. 
that Karuppa Thevar was in the position of a de facto trustee. 


The argument of the learned Counsel for the appellants in the Second Appeal 
1s two-fold . (1) there could be no de facto trustee when there are lawful trustees. 
alive and (2) a refinement of the above, one of the lawful trustees cannot himself 
be a de facto trustee. As in the Courts below, learned Counsel rested his arguments 
on the decision, Vedakannu Nadar v. Ranganatha Müudahar? and The Commissioner for 
Hindu Religious and Charitable Endowments Board, Madras v Sethurama Pilla? Refe~ 
rence 1s also made to Rayendranath Dutt v Shak Mohamed Lal*^ None of the above 


1960) r ML J 157 


or (1949) 2 ML.J 171(0FB) ILR oo 3. ( 5 
4. TLR 8Cal 42 :LR 8 LA. 195 


ad 


. IQI 
2. (1938) 2 M. L JJ. 663. 
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decisions have, in my view, any relevancy in the context of the present claim as 
this case falls directly under the Full Bench decision of this Court in Sankaranarayana 
v Poovanathaswami temple! , which in fact has overruled Vedakannu Nadarv Ranganatha 
Mudahar? The first thing to be noticed in the present case is that the plaintiff 
is the Vınayakar Koil itself and Raju ahas Karuppa Thevar one of the persons 
nominated as a trustee by the founder is only the human agency representing the 
temple ın the proceedings He has styled himself as the managing trustee of the. 
temple The manner ın which he has styled himself 1s of httle consequence ; what 
has to be found 1s his real position ın relation to the inference that he 1s the minis— 
trant of the deity ın charge of its secular affairs. 


Learned Counsel for the appellants submits that where there are a plurality 
of trustees,all the trustees together constitute a corporate entity and 1ffor convenience’s 
sake among themselves under some arrangement one of them 1s actually func- 
tioning and in day-to-day management of the affairs, such a person even though 
called a managing trustee by himself cannot represent the temple No one can 
quarrel with that proposition which 1s firmly established ; see Lhe Commussoner for 
Hindu. Religious and Charitable Endowments Board, Madras v. Sethurama Pilla®. The 
schedule of management among trustees would only be an arrangement :nfer se, 
but outside the co-trustees would form a corporate entity The representation of 
the institution could be valid and effective only if all the trustees jointly act and an 
institution or the body of trustees can be bound only if all are 1mpleaded in the 
proceedings In the case in The Commissioner for Hindu Rehgwus and Charitable: 
Endowments Board, Madras v. Sethurama Pılla33, the institution and the Board were 
sought to be bound by an order under section 84 (1) of the Madras Hindu Religious. 
and Charitable Endowments Act of 1927. Notice had not gone to all the trustees 
and one of the trustees, who alone had notice of the proceedings and had filed appli- 
cation under section 84 (2) had on some concession then given, withdrawn the appli- 
cation he had filed It 1s in this context it was observed by-the Division Bench 

““A decision in order to bind the institution should be in a dispute between the institution or its 
accredited representative and another One of several co-trustees could represent neither the insti— 
tution nor his co-trustees but only himself ” 

It was held that in the absence of notice to the several trustees that were func; 
tioning 1t could not be held that there was a dispute ether with the trustees or with 
the institution as such for a decision or dispute as contemplated under section 84 
(1) of the Act. In Rayendranath Dutt v. Shaik Mohamedlal^, as pointed out in Full. 
Bench case the trustees who had instituted the suit were found, acting from motives. 
personal to themselves and they sought to recover the properties for their own use 


The contention of the learned Counsel that when persons nominated as trustees 
by the settlor are alive there can be no de facto trustee on the scene ignores the limited 
function of the de facto trustee which Courts recognise, as a matter of policy for- 
the protection of the properties of Hindu Religious and Charitable Endowments. 
These socalled trustees are only managers. Ordinarily even the lawful trustee has 
only the management vested 1n him ; the title to the property 1s 1n the deity or 
institution If the lawful trustees or some of them neglect the institution and the 
institution 1s being looked after by the remaining trustee or trustees or even by a 
stranger, such a person 1n juridical parlance 1s generally termed as a de facto trustee. 
Factually he 1s functioning as trustee and that 1s all that the expression conveys.. 
There 1$ no magic 1n thé word de facto It expresses what 1s happening ; that the 
management 1s ın the hands of a person who is not lawfully entitled to so manage. 
In the present case under the settlement deed Raju alias Karuppa Thevar through 
whom the suit has been instituted by the temple 1s not entitled in Jaw to be solely in 
management of the institution. But actually he 15 1n charge of the institution. In 
my view, the learned Subordinate Judge 1s correct when he observed 


* If one of the lawfully appointed trustees 1s 1n sole possession of the properties and the other 
trustees are not taking any part in the management of the temple affairs, then the management solely 
ew 


1. (1949)2 ML] 171 ILR (1950) g. (1960) 1 MLJ 157 
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by the one trustee will not be attributable to the powers got under the trust deed, but only to the fact 
that he has taken on himself the duty of the management of the trust affairs ” 

Observations in The Commissioner for Hindu Religious and Charitable Endowments 
Board, Madras v. Sethurama Pilla1t, support the proposition It is observed therein 
while holding that a dispute with one only of a body of trustees will not be a dispute 
with a trustee : 

€ It should follow that the dispute under section 84 (1) should also be only with the trustee and 
not any other person as that other person could not apply under section 84 (2) We have already 


pointed out that a trustee would mean all the trustees acting jointly in a case where there 1s more than 
one trustee ” 


A single trustee out of a body of trustees managing that trust properties will 
be doing so only in his individual capacity and not in his official status as trustee. 
Where the requisites for de facto trusteeship, continuity of conduct as trustee and a 
course of management of the affairs of the institution are present, he may properly 
be considered to be only a de facto trustee. Now it has been recognised that even a 
worshipper may file a suit to secure to the deity its property improperly alienated or 
trespassed upon. If that 1s so, why not one of the trustees who has assumed the 
sole management of the affairs of the deity, his co-trustees evincing no interest in 
the institution ? Here m the present case the temple itself 1s the plaintiff Itisa 
juristic entity entitled to sue and be sued and the person managing its affairs figures 
as the human agency giving expression to its claims. The property being vested 
in the temple and the temple figuring as the plaintiff, the full legal title in the pro- 
perty 1s represented in the suit No doubt when there 1s a body of managers for 
the institution and the action 1s by one only of them mn law the duly constituted 
representative 1s absent from the action But when law permits suits by a de facto 
manager, 18 the institution to be placed at a disadvantage because ıt has lawful 
managers though these lawful managers have neglected the institution and are 
willing to be mute spectators of trespass on its properties? If the circumstances 
warrant and the action 1s bona fide, I fail to see why action in the name of the temple 
cannot be taken by the de facto manager. Where it 1s found that the corporate 
body is not functioning as such and one of the persons constituting the corporate 
body 1s alone looking after the affairs of the institution, his acts of management and 
representation are not under any legal title, the right of management not being 
vested ın him solely. Tn such circumstances it is properly posited that his sole 
management of the institution can only be as de facto manager. In Sankaranarayana. 
v. Poovanathaswam: Temple?, Rajamannar, C. J., observes : 


“ So long as an action 1s for the benefit of the real owner, namely, the idol or the mutt, and the 
person bringing the action 1s the only person who is in management of the affairs of the 1dol or the 
mutt for the time being, there 1s no reason why such a person should not be allowed to maintain the 
action on behalf of the idol or the mutt ” 


It is observed by Wadsworth, J , m Subramama v Srimvasa Rao?: 


“€ It 1s the duty of the Court to protect trust property from misappropriation and diversion from 
the objects to which 1t was dedicated When trust property 1s without a legal guardian, owing to 


In the present case, the legal trustee, the corporate body consisting of four trus- 
tees obviously is unwilling to act and the honesty of purpose of the present ministrant 
of the temple 1s evident on the findings Viswanatha Sastri ;J , 1n his judgment in 
the Full Bench remarks (at page 223) : 


“ But having regard to the position and status of shebaits and managers of Hindu Religious and 
Charitable Endowments and their relation to the endowed property, the legal title in which vests, 
not 1n the managers but only in the deity or the idol,the rule requiring all co-shebaits or managers to 
Jom in an action on behalf of the deity or idol is not so inexorable or incapable of exception or relaxa- 
tion as in the case of a co-trustee strictly so called ? B 


- 


1. (1960 1 ML) 157 at 162 Iglat 199. 
2. (1949) 2 ML J. 171: I.L R. (1950) Mad 3. AIR. 1940 Mad 617. 
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The learned Judge sets out the following statement of the law by Biswas, J. 
in Iswar Sridhar Fieu v. Fahorlal*: 


“€ As 1s, however recognised ın many of these cases and isin fact implied in the statement of the 
rule, 1t cannot be maintained as an absolute rule of law that all the co-shebaits must Join 1n represent- 
ing the deity. The rule 1s subject to exceptions, and circumstances may exist in. which the deity may 
be validly represented by some only of the shebaits, and even by a person who 1s nota shebait Where 
a suit 15 a suit by the deity represented by some of its shebaits, the question whether or not the other 
shebait should be joined as _ parties 1s often, in the last analysis, a mere question of procedure and 
expediency , the test 1s whether or not having regard to all the circumstances of the case, the 
interests of the deity may be said to be sufficiently represented." 


No doubt Courts will not encourage suits by de facto trustees when there are de 
jure trustees for the institution. Lawful trustees cannot be ousted from their position 
in violation and fraud of their rights and the seal of approval of the Court sought 
for such wrongful assumption of management in suits for vindicating the rights of 
the deities, Also as it 1s only in the interest of the deity which cannot act by itself 
and initiate Court proceedings on its own for safeguarding its properties, that the 
right of a de facto trustee to sue for recovery of possession of property for the deity 
is recognised Courts will be astute that this privilege shown to the de facto trustee 
is not abused to sponsor his own personal claims. 

On the facts here the other trustees nominated by the founder have not chosen 
to take upon themselves the responsibility of managing the affairs of the institution 
and have allowed P W. 1 to represent the institution and function as sole trustee. 
Trespassers are on the property and are asserting their rights. Their blatant defence 
is that the suit should be thrown out in limine on the ground of non-joinder of other 
trustees. Absolutely nothing has been found in the Courts below against the 
management by P.W.1. He claims himself to be a managing trustee. Whatever ıt 
may mean elsewhere, in the context of this case and on the evidence, he 1s a de facto 
trustee bona fide and 1n good faith in management of the affairs of the institution. 
The right of such person to sue for recovery of property held adversely to the trust 
by strangers has been firmly established by the Full Bench decision in Sankaranarayana 
v. Poovanathaswamt Temple?. Effective relief to the real plaintiff can be given in 
this case without the other trustees being on record. 


In the result, the Second Appeal fails and 1s dismissed with costs. No leave. 


V.K. ———— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. Justice M. NATESAN. 


Ramıah Moopanar and others -. Appellants* 
2, 
Chelliah Nadar .. Respondent. 


Transfer of Property Act (IV of 1882), section 82—Rateable contribution between alienees of mort- 
gaged property—Court cannot go beyond section 82 on equitable grounds 


The liability for rateable contribution of the alienees of properties mortgaged in the first instance 
and sold subsequently to different persons could be rested only under section 82 of the Transfer of 
Property Act Hence ın the absence of a contract between the contributories themselves, it 1s not 


open to the Court, on any equitable grounds, to rateably distribute the obligation for the mortgage 
debt amongst the parties, without reference to section 82 


Kunchithapatham Pila: v Palamalat Pillai, (1917) 32 ML J 347 (1917) 39 IG 405 approved 
by the Full Bench ın Damodarasamt v Govindarajulu, 1L R (1943) Mad 531 (1943) 1 MLJ 291, 
Followed. 


Appeal against the Decree of the Subordinate Judge, Tirunelveli, in Appeal 
Suit No. 29 of 1962 preferred against the Decree of the Court of the District 
Munsif of Ambasamudram in Original Suit No. 271 of 1960. 

1. R Ramachandran and R Stvapunyam, for Appellants. 

T. Martin, for Respondent. 





I. 49 CW.N 37, fe Mad. 191 at 199. (F B) 


2. (1949) 2 MLJ 171: LLR. (1950) 


* S.A. No. 1699 of 1962. 1iIth October, 1966, 
39 
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The Court delivered the following 


TUDGMENT —This Second Appeal has been preferred by the defendants and 
arises out of a suit for contribution between alienees from the mortgagor after the 
satisfaction of the mortgage deciee obtained by the mortgageein OS No 22 of 
1958 on the file of the District Munsif, Ambasamudram ‘Three items of prop ertics 
belonged to one Rəyamannar Ayyangar He mortgaged them to one Ramalakshmı 
Ammal for a sum of Rs 5,000 He himself made some payments towards the mort- 
gage and on 16th September, 1953 under Exhibit A-1 he sold one-half of item 1 
in favour of the first defendant 1n the suit, out of which this Second Appeal arises, 
for a consideration of Rs 1,000 He received Rs-100 in cash and the balance of 
Rs 900 was reserved with the vendee to be paid to the mortgagee ın part payment. 
Similarly, on 23rd October, 1953, under Exhibit A-2, he sold the other half of the 
first item to defendants 2 and 3 jointly for a similar consideration and here also 
Rs 900 was reserved with the vendee to be paid to the mortgagee 1n part payment 
On Ist December, 1953 under Exhibit A-3, he sold the third item of property to 
the plaintiff for a consideration of Rs 3,500 As on that date taking into account 
the payments to be made by defendants 1 to 3 of the amounts reserved with them, 
a sum of Rs 1,270 was payable for full discharge of the mortgage the said amount 
of Rs 1,270 was reserved with the plaintiff for paymert to the mortgagee The 
second item of the mortgaged property was retained by the mortgagor to be enjoyed 
by him free ofencumbrance As the defendants herein did not join with the plain- 
tiff in discharging the encumbrance, the mortgagee filed the suit OS No 22 of 
1958, for the balance due to her When execution was taken out by the mortgagee- 
decree-holder, the plaintiff and defendants 1 to 3 jointly, on 24th November, 1958 
paid a sum of Rs 500 towardsthe mortgage decree Again, on 24th September, 
1959, a further sum of Rs 500 was paid by them When making these payments, 
the plaintiff and the defendants, as among themselves, shared the amounts paid in 
the following proportion For every sum of Rs 500, the plaintiff contributed Rs 200, 
the first defendant Rs 150 and defendants 2 and 3 jointly a sum of Rs 150 
Later, defendants 1 to 3 entered into some arrangement with the mortgagee-decree- 
holder and paid her Rs 2,000 and got their properties exonerated For the balance 
due under the mortgage, namely, Rs 1,788-50, the mortgagee proceeded against 
the property purchased by the plaintiff Having paid the mortgagee that amount, 
the plaintiff has come forward with the suit for contribution. The basis of his case 
was that as amongst themselves, the first defendant had to pay the mortgagee Rs 900 
and defendants 2 and 3 jointly Rs 900 and himself (plaintiff) had to pay Rs 1,270 
in terms of the directions 1n their respective sale deeds Approximately, in the pro- 
portion of 3 3. 4 that proportion would govern the liability for contribution. 
On this basis, the plaintiff contended that giving credit for the payments made by 
the defendants, the first defendant would have to pay him a sum of Rs 136-55 and 
defendants 2 and 3 or their part asum of Rs 136-55 But the trial Court held that 
the claim could be rested only under section 82 of the Transfer of Property Act, 
that there was no contract to the contrary as contemplated 1n that section and there 
was no privity of contract between the various purchasers from the mortgagor. 
It found that 1f under the principle of section 82 of the Transfer of Property Act the 
market value of each 1tem of property was taken into consideration, the defendants 
cannot be made hable to pay any amount to the plaintiff as on that basis they had 
already paid off the amount they would be hable to the mortgagee Tn this view, 
the suit was dismissed On appeal, the learned Subordinate Judge, in the view 
that section 82 of the Transfer of Property Act was not applicable and that justice 
and equity demanded that the defendants must contribute ın proportion to the ha- 
bility undertaken by them as purchasers from the mortgagor, decreed the suit for 
contribution. 


In this appeal by the defendants the principal contention is that there is no 
legal basis for the decree given by the lower appellate Court It1s pointed out that 
there 1s no contract between the plaintiff and the defendants nter se obliging them 
to meet the liability to the mortgagee in any particular proportion. It must be 
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noticed that the undertaking by each vendee was with the mortgagor severally. 
These individual undertakings cannot bind the mortgagee or the other purchasers. 
The trial Court finds that there 1s no privity of contract between the parties and ıt 
may be said that the lower appellate Court does not find any contract between 
the plaintiff and the defendants No doubt, in the plaint 1t 1s vaguely stated that 
the parties had agreed to bear the liability for the mortgage ın proportion to the 
amounts they hed undertaken with the mortgagor to pay to the mortgagee But 
there 1s nothing on record to infer the existence of any such contract No issue 
even was raised on that ‘The only question, therefore, for consideration 1s, whether, 
ın the absence of a contiact between the contributories themselves, it 1s open to the 
Court, on some equitable principle, to rateably distribute the obhgation for the 
mortgage debt amongst the parties, without reference to section 82 of the "Transfer 
of Property Act What induced the lower appellate Court 1n this case to take this 
view 1S the fact that the defendants had been placed ın possession of the properties 
purchased by them and had been 1n enjoyment of the same, while they had parted 
only with one-tenth of the consideration amount in cash to the mortgagor The 
rest they had retained with themselves for discharge of the mortgage (If all the 
purchasers had joined together and paid off the mortgages on the day the plaintiff 
purchased his item of property, the mortgage would have been then and there dıs- 
charged — It is the default on the part of defendants in not joining with the plaintiff 
in discharging the mortgage, that led up to the mortgage suit interest meanwhile 
swelling up In view of this, the learned Subordinate Judge thought that, on equit- 
able considerations, the defendants could be called upon to rateably contribute 
to the plaintiff, even though the plaintiff may not secure any amount from them if 
section 82 of the Transfer of Property Act was applied Before the learned Subord1- 
nate Judge the decision of this Court in Kunchithapatham Pillay v | Palumala Pillai, 
was cited. But while the learned Subordinate Judge's attention was drawn to an 
observation in Bava Sahib v Krishna Boyan?, that 1t 1s no longer good law, regrettably 
a latter Full Bench decision of this Court approving 1t does not appear to have been 
cited It may be stated that the facts of the case in Kunchithapatham Pilla v Palamala 
Pillat1, though not identical, are so similar to the present case that the principles 
derivable therefrom would directly apply It 1s stated therein * ' 


““The hability to rateable contribution of properties mortgaged in the first instance and sold 
subsequently 1n lots to different persons 1s imposed by the Transfer of Property Act The legislation 
may have been based on equitable grounds , but its limits are prescribed by the statute ” 


In that case a mortgagor sold a portion of the mortgaged property to * A’ and direc- 
ed him to pay a part of the debt Another portion of the property was sold to 
‘B’ with a direction that he should also pay a part of the debt The rest of the pro- 
perty was sold to *C? with a similar direction The last of the purchasers “C” had 
to pay a much larger amount to the mortgagee The purchasers failed to pay as 
agreed upon It resulted in the mortgagee bringing a suit and obtaining a decree. 
‘A’ and ‘B’ paid such portions of the debt as would, but for their undertakings, 
have been proportionately chargeable on the properties purchased by them, but 
less than what they had undertaken to pay C to avert the sale of his properties, had 
to pay the mortgagee considerably more than what he had agreed with the mort- 
gagor to pay Having paid the amount, he sued the other two persons for contri- 
bution and, 1t was 1n these circumstancrs, 1t was held that the claim was not sus- 
tainable under section 82 of the Transfer of Property Act It was pointed out in 
that decision that by the mere fact of subsequent purchase, the purchser does not 
get an implied transfer of the undertaking given to the vendor by the earlier pur- 
chasers ‘This decision finds affirmance ın the Full Bench decision of this Court 
in Damodarasam v Govindarajulu? The learned Judges observed therein that the 
correctness of the decision 1s not open to doubt from any point of view. They obser- 
ved at p 550 





I1 (1917) 32 MLJ 347 3 ILR (1943) Mad 531 (1943) 1 MLJ 
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“ The defendants had already paid what they weie liable to pay under section 82 and there 
was no contract between the respective purchasers making them liable to pay more.” 


At page 554 it 1s observed : 


“ Obviously, there can be no objection to the mortgagors agreeing what their rights and labili- 

ties with regard to contribution inter se shall be, but as such a contract will not run with the land, 
ıt cannot affect a thud party, unless he agrees to be bound by ıt” 
It is pointed out that where the contract 1s between a mortgagee and his mortgagors, 
the position will be different, because such a contract will run with the land As 
I feel böund by the decision 1n. Kunchithapatham Pillar v Palamalat Pillai, as directly 
applicable to this case, I do not think that any further discussion 1s called for. I 
may, however, point out that that part of the decision ın Kunchithapatham Pillai v. 
Palamala: Pıllm3, which relates to the consideration of the scope of the expression 
“bound by law to pay’ in section 69 of the Contract Act has been subsequently 
dissented from in Thzrumalasubhu v Smt Rayammal?. The observations in that 
regard run counter to the decision of the Privy Council in Govindram v Gondal State. 
But so far as the decision goes 1n relation to section 82 of the Transfer of Property 
Act and its applicability to contribution between owners of properties subject to 
a mortgage, the observations of the Full Bench ın Damodarasam: v. Govindarajulu*, 
are there and are binding upon me 


Learned Counsel for the respondent drew my attention to the decision of this 
Court ın Meyyappa Chettiar v Murugappa & Sons?, but I do not find anything in that 
decision which in any way detracts from the principles laid down in. Kunchithapatham 
Pillai v Palamala: Pillar, with reference to section 82 of the Transfer of Property Act. 
In fact that was not a case of contribution between persons holding properties which 
had been covered by the same mortgage, and 1t was a case where section 82 of the 
Transfer of Property Act was held not applicable. In this connection I may refer 
to Kader Lal Seal v Hari Lal Seal, where 1t 1s observed : 

"In my opinion, the whole law of mortgage 1n India, includine the law of contribution arising 
out of a transaction of mortgage, 1s now statutory and 1s embodied in the Transfer of Property Act 
read with the Civil Procedure Code Tam clear we cannot travel beyond these statutory provisions 

Here in the instant case under section 82 of the Transfer of Property Act, the 
plaintiff is not entitled to any remedy "The defendants have paid more than their 
proportionate share of the liability. It follows that the decision of the lower 
Appellate Court cannot be sustained The suit for contribution therefore fails and is 
dismissed. The Second Appeal 1s allowed and the decree of the trial Court dismis- 
sing the suit is restored. The parties will bear their respective costs in this Court 
and in the lower appellate Court. 





V. K. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction ) 
PRESENT :—Mh TusrıcL KUNHAMED KUTTI. 
In the maiter of the Arbitration Act X of 1940 


S P. Sinam (Retired District Judge) * Gandhi Peak’ 274, 
Pycrofts Road, Madras-14 (Arbitrator) .. Petitioner * 


2 


The Pudukkottaı State Electrıcal Undertaking represented by 

its Accredited Representative the South Madras Electric 

Supply Corporation Ltd., Tiruchirappallı and another .. Respondents 

Madras Court-fees and Suits Valuation Act (XIV of 1955), Schedule II, Arttcles x1 (D) and 11 (n)— 
High Gourt-fees Rules (1956), Appendix II, item g9—Original Side Rules (1956), Order 43, rule 16—Applica- 
tion by arbitrator for filing award under section 14, (2) of Arbitration Act —Proper Court-fee—Governed by Article 
II (1), not by Article 11 (n) or ttem 9 of High Court-fees Rules 

Arbitration Act (X of 1940), section 14(2)—Ağğlıcatton for filing awaid by arbitrator under—Proper Gourt- 
fee 


An application by the arbitrator for filing an award under section 14 (2) of the Arbitration Act 
(X of 1940) would be governed, for purposes of Gourt-fee, by Article 11 (/) and not by Article 11 (n) 
of the Madras Court-fees and Suits Valuation Act (XIV of 1955) or by item 9 of Appendix II of the 
High Court Fees Rules (1956) 


Item 9 of the High Cuort-fees Rules cannot apply when under rule 16 of Order 43 of the Original 
Side Rules (1956), the Court-fee payable in respect of proceedings under Arbitration Act are those 
set out in the Madras Act (XIV of 1955) There 1s no doubt incongruity between rule 16 of Order 
43 of Original Side Rules and item 9 of High Court Fees Rules, but this 1s a matter for amendment 
of the latte: rule and cannot supersede the former 


S, T. Ramalingam and K. Gopalaswami, for Applicant. 
The Government Pleader, for Respondents. 
The Court made the following 


ORDER —The question raised relates to the correct Court-fee payable on a 
petition under section 14 (2) of the Arbitration Act when the award is sought to 
be filed by the arbitrator. 

In a dispute between the Pudukkottaı State Electricity Undertaking represented 
by its Accredited Representative, the South Madras Electricity Supply Corporation 
Ltd , Tiruchirappalli, and the Madras State Electricity Board wherein Sri S.P. 
Sriram had been appointed arbitrator, the arbitrator sought to file his award with 
a petition under section 14 (2) of the Arbitration Act He affixed on the petition 
a Court-fee stamp of Rs 5 and when the office returned the petition pointing out 
inter aha that a Court-fee stamp of Rs 20 has to be affixed, the Advocate of the peti- 
tioner re-presented the petition stating that as per item 9 of Appendix II of the High 
Court Fees Rules, no additional Court-fee is payable. ‘The matter was then placed 
before the Master who directed ıt to be placed before this Court as the question is 
hkely to come up frequently and an authoritative decision is required on the point. 

According to the office objection, when an award 1s filed without direction of 
the Court under section 14 (2) of the Arbitration Act, the residuary Article 11 (2) 
of Schedule II of the Madras Court-Fees and Suits Valuation Act (XIV of 1955) 
and not Article 11 (») of the sad Act appliesand this view 1s supported by the ruling 
in Ramaswamy Naidu v Salammal!. ‘The learned Government Pleader, who was 
given notice of this reference, 1s also of opinion that the aforesaid residuary Article 
applies to the facts of the present case. He has pointed out that item 9 of the High 
Court Fees Rules, 1956 which prescribes a fee of Rs. 5 (Rupees five) “ on filing a 
certificate or report of a Commissioner or award of an arbitrator ? cannot apply 
when. under rule 16 of Order 43 of the Original Side Rules, 1956 the Court-fees 
payable in respect of proceedings under the Arbitration Act are those set out in the 
Court-fees and Suits Valuation Act of 1955. Under this Act, the relative Articles 
with which we are concerned are as already indicated, Articles 11 (m) and 11 (J). 





* Diary No 5191 of 1966 (1959) 2° ML J 20th December, 1966. 
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The former Article relates to applications under sections 14 and 20 of the Arbitra- 
tion Act for direction for filing an award etc. ‘This article does not apply, as the 
application now 1s by the arbitrator to file or to 1eceive the awaid and issue notice 
to the respondents Article 11 (/) applies to Original petitions not otherwise provi- 
ded for When such a petition is filed 1n the High Court, the Court-fee provided 1s 
Rs 20 (Rupees twenty) and there 1s no other Article for a petition by the arbitra- 
tor to receive the award and issue notice. If, therefore, Article 11 (m) does rot 
apply, the only other Article applicable 1s Article 11 (2) "This view gains support 
from the ruling in Ramaswami Natdu v Salammal!, referred to above ‘That was a 
case from Səlem ‘There the arbitrator had filed the pétition ın the Sub-Court 
under section 14 (2) of the Act for filing the award and Court-fee had been paid 
under Article 11 (1) of the Court-fees Act The Subordinate Judge held that the 
Court-fee payable was under Article 11 (2) and not under Article 11 () When the 
matter came up 1n revision to this Court, Ramachandra Ayyar, J , as he then was, 
held that Article 11 (D) applied to an application by the arbitrator for filing an 
award He pointed out that there 1s a well-marked distinction between a case where 
the arbitrator himself applies to have the award filed and a case where he omits 
to do so and the party prays to the Court for giving direction to an arbitrator to 
file the award "The word “ directed ” in section 14 (2), according to the learned 
Judge, does not apply to a case where the arbitrator himself applies to the Court 
as no direction of the Court would be necessary to file the award which he can do 
at any time. 


What 1s contended for the petitioner is that, since item 9 of the High Court- 
lees Rules remains unamended after the incorporation of Order 43 1n 1956, he 1s 
entitled in this case to invoke the High Court Fees Rules and pay the lesser Court-fee 
The Arbitration Act was enacted in 1940 In 1941, the Original Side Rules of 
1927 were amended by substituting ın Order 38 the proceedings under Arbitration 
Act (X of 1940) 1n the place of proceedings under Indian Arbitration Act, 1899. 
Rule 16 therein provided : 


** Fees ın respect of proceedings under this Act shall be according to the table of fees in forc? 
for the time being on the Original Side of the Court as nearly as circumstances will permit " 


In the Original Side Rules of 1956, old Order 38 was substituted by Order 43 and 
rule 16 therein prescribes that the Court-fees in respect of proceedings under the 
Act shall be those set out in the Court-fees and Suits Valuation Act (Madras Act 
XIV of 1955) and the Practitioners’ fee shall be those set out in the Madras High 
Court Fees Rules It would thus appear that the fee now payable for a petition by 
the arbitrator is the fee prescribed under Court-fees ard Suits Valuation Act of 
1955 and that when no specific article 1s provided therein for an application by 
the arbitrator to file the award ; such an application obviously come under the 
residuary Article 11 (/). I am not, therefore, inclined to accept the petitioner’s 
contention that he 1s still entitled to pay the lesser fee under item 9 of the High 
Court Fees Rules Any rule made by the High Court, as observed by the Supreme 
Court, in R M Seshadri v The Province of Madras?, will not have the legal authority 
if the appropriate Legislature makes law on the same subject and such a law has 
been made by the Legislature by the Court fees and Suits Valuation Act of 1955 


There 1s no doubt incongruity between rule 16 of Order 43 and item 9 of the 
High Court Fees Rules ; but this 1s a matter for amendment of the latter rule and 
cannot supersede the former The office tried to reconcile the conflict between 
rule 16 and item 9 of the High Court Fees Rules by suggesting that the petitioner 
has to pay Court-fee under both the provisions ‘This suggestion 1s not tenable 
as two fees are not contemplated for a petition under section 14 (2). For the peti- 
tioner, my attention was however drawn to sub-section (2) of section 2 of Act XIV 
of 1955 The said sub-section 1s to the effect that where any law contains provisions 
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relating to the levy of fee ın respect of proceedings under such other law, the “pro- 
visions of this Act relating to levy of fee in respect of such proceedirgs shall apply 
subject to such provisions of such other law When this sub-section 1s read along 
with Order 43, rule 16, 1t would be found that the fee leviable 1s really under the 
Court-fees and Suits Valuation Act I am, therefore, of opinion that the petition 
has to be stamped with an additional Court-fee stamp of Rs 15 (Rupees fifteen) 
The petitioner will affix the correct stamp within two weeks from this date. 


VK —— Order accordingly . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 


PRESENT —Mnr. Justice P KuNHAMED KUTTI 


Rani Ammal 2. Applicant* 
0 
Rathnasabapathı Mudalıar and others .. Respondents. 


Gwil Procedure Gode (V of 1908), Order 33, rule 1, Explanation—Whether plaintiff is a bauper— Test 
to determine—" Means” and “ sufficient means "—Meanimng 


Under the Explanation to Order 33, rule 1 of Civil Procedure Code, a person would be a pauper 
if he 1s not possessed of sufficient means to enable him to pay the fee prescribed The question whether 
a plaintiff is a pauper or not turns upon the circumstances of each case The test is not whether 
he has the power of raising money 1n the abstract, but whetherin the concrete circumstances of the 
case he can succeed ın raising anything substantial by exercising it 


““ Means ” certainly cover all realısable assets within a person's reach, but it is doubtful whether 
a right to enjoy a particular property for life, by which the person entitled to enjoy the same has to 
eke out his livelihood from the income of such property, can be considered“ means ”’ even if an 
offer 1s made to advance funds on such right It cannot be equated with the equity of redemption 
available to a mortgagor which certainly is an asset The right to enjoy a property is not normally 
a saleable or encumberable interest 


““ Sufficient means ” is the capacity to raise the money necessary for payment of Court-fee But 
such capacity has to be considered consistent with the right which the person possesses 

Application praying that (1) the order of the learned Master dated 26th 
September, 1966 in Application No 1274/66 (Pauper O S No. D ary No 6529/66) 
be set aside for the grounds stated therein and the plaintiff be allowed to sue as a 
pauper ; (2) and costs of this application be directed to be paid by the respondent. 


1 S. Purushotham, for Applicant. 
V Thyagarajan and U. Somasundaram, for Respondent. 


The Court made the following 


Orper —The question for consideration in this application by way of appeal 
from the Master’s order 1s whether the applicant could be deemed to be a pauper 
within the meaning of Order 33, rule 1, Civil Procedure Code ‘The Explanation 
to the above rule defines a ‘ pauper’ as a person who is not possessed of sufficient 
means to enable him to pay the fee prescribed by law for the plaint 1n the suit pro- 
posed to be instituted, or, where no fee is prescribed when such person 18 not enti- 
tled to property worth Rs 100 other than his necessary wearing apparel and the 
subject-matter of the suit. 


The suit proposed to be instituted ın this case is for partition and possession 
of the plamt A, B and C Schedule properties and for past mesne profits of a sum of 
Rs 60,000 and future mesne profits at the rate of Rs 2,500 Plamt “A” Schedule 
immovable properties are of the value of Rs 7,15,760 and B schedule immovable- 
properties are of the value of Rs. 2,60,960-80 "The C schedule comprises movable 
properties of the yalue of Rs 10,500 In all these items, the appellant claims a 
half share One of the objections raised by the respondents-defendants 1s that the 
plaint claim, particularly in respect of mesne profits has been highly exaggerated 
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and the original figure of Rs 20 000 has been increased to Rs 60,000 without any 
justifiable reason to get the suit filed as a pauper That apart, the question for consi- 
deration 18 whether the applicant can be deemed to be a pauper, as, at this stage, 
we have to take the claim made by the applicant as 1t is and consider whether she 
is a person without means to pay the requisite Court-fee 


The applicant is the daughter of one Palani Mudaliar, son of one Thanikachala 
Mudaliar who was possessed of very considerable properties Thanikachala 
Mudaliar had executed as many as seven settlement deeds including one 1n favour 
of the applicant. Under this settlement, the applicant 1s given a life interest in 
respect of a house, portion of which now yields to her a rent of Rs 100 accord- 
ing to her but more according to the respondents. It 1s nevertheless conceded by 
the respondents that otherwise the applicant 1s not possessed of any other proper- 
ties or means While she was 1n the box before the Master to make out her pau- 
perism, she was put the question 1n cross-examınatıon whether she was willing to 
hypothecate the house 1n favour of the defendants for the amount of the Court-fee 
payable by her which comes to Rs 4,800-50. The applicant was not prepared to 
give a forthright answer. She explamed that even bankeis would not come for- 
ward to take a mortgage of the life interest, that 1f she borrowed, ıt would not be 
possible to repay the loan from the income which she gets and that if a mortgage 1s 
effected and rents are taken away for realisation of the mortgage amount, 1t would 
not be possible for her to maintain herself I should mention here there is already a 
mortgage on the life interest of the appellant 1n respect of which a sum of Rs. 900 
ıs still payable. 


Before me, Sri Thyagarajan for the respondents offered to advance the required 
funds for payment of Court-fee at 6 per cent. 1nterest, which according to him, would 
entail a total interest per year of Rs 300 He urged that if the applicant has any 
bona fide or real claim, she should not mind raising a further mortgage on her life 
interest which his clients are prepared to take J am not very sure whether, the 
‘scope of raising funds, could include or imply an offer of the nature made by the 
respondents to advance funds to the detriment of her maintenance and whether such 
an offer could be considered as ‘means available! to the person who, 1n the absence 
of the offer, has to be deemed a pauper “ Means” certainly cover all realisable 
assets within a person's reach ,' but 1t 1s doubtful whether a right to enjoy a parti- 
cular property for life by which the person entitled to enjoy the same has to eke 
out his livelihood from the income of such property can be considered means even 
if an offer 1s made to advance funds on such right. To my mind, it cannot be equated 
with the equity of redemption available to a mortgagor which certainly 1s an 
asset The right to enjoy the property 1s not normally a saleable or encumberable 
interest though, as 1n this case, persons interested might offer to purchase or take a 
mortgage, not necessarily to help the vendor or mortgagor, but to place the allottee, 
in embarrassing circumstances. 


In Ponnuswam: Pillai v. Venkatarama Chetty!, * sufficient means’ was explained 
by me to mean the capacity to raise the money necessary for payment of Court-fee. 
But such capacity has to be considered consistent with the right which the person 
possesses. Where a saleable interest 1s available to the applicant as the son of his 
father; Krishnaswami Naidu, J., held in Venkatasubba Reddy v. Kesava Reddy?, that 
he cannot be held to be a pauper without some evidence that he was not able to 
raise money on the security of such property. But it is a question whether she can 
raise money 1n the normal course and not under restraint. 


As to whether a plaintiff is a pauper or not, as pointed out by Ramesam, J , in 
Ramanuja v. Gopalan?, turns upon the circumstances of each case and it cannot be laid 
down as an abstract proposition that ın every case where the plaintiff has got a 
mortgage or a simular claim he cannot be regarded as a pauper. The test 1s not 
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whether he has the power of raising money ın the abstract, but whether in the con- 
crete circumstances of the case he can succeed ın raising anything substantial by 
exercising ıt. In Sundarathammal v Paramaswami Asari!, where two widows of the 
last male owner 1n possession of his properties with only a life interest thereon applied 
for leave to file a suit zn forma pauperis, Walsh, J., held that having regard to the prac- 
tical difficulty of raising money on their life interest, the widows could plead their 
poverty even if they sued as trustees of an estate which was not itself a pauper. 


It seems to me that, having regard to the facts of this case, I should not take the 
offer of the respondents in this case to advance funds for payment of Court-fee on 
interest which, along with the other habihties already on the property 1s likely to 
deprive the applicant of her maintenance, as quite, bona fide ; so that, despite this 
offer, I am inclined to consider that, as matters now stand the applicant has to be 
deemed a pauper being possessed of no funds sufficient to pay the Court-fee for the 
suit, 


The result is that this applicat on has to be and 1s allowed and the plaint will 
be taken on file and numbered if it 1s otherwise in order as a pauper suit, 


Mess Application allowed. 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JusricE K VEERASVVAMI AND MR. JusricE M. NATESAN 





P. Subrahmanyam Chetty and others ..  Pehitoners * 
v. . 
The Authorised Officer, Land Ceilings, Saidapet, Madras-15 
and others .. Respondents. 


Madras Land Reforms (Fixation of Ceiling on Land) Act (LVİL of 1961), section 22-—7urisdiction under 
25 quast-judicial—Government cannot tssue administrative anstructions —Declaration of 1nvalid:iy of transactions 
under section 22—Proper procedure 


Constitution of India (1950), Article 226—Writ by public trust to restrain proceedings under Madras Act 
(LV IIT of 1961) on ground that «t 2s out of its purvew—Maintarnability 


Madras Land Reforms( Fixation of Geiling on Land) Act (LVIII of 1961)— Transactions entered into after 
Act was struck down but before its revwal with retrospective effect—Enforcement of provisions of the Act with regard 
to—Liberal view to be taken 


The jurisdiction under section 22 of Madras Act LVIII of 1961 1s quasi-judicial and the officers 
entrusted with that jurisdiction should be left free to decide matters arising under it without any exter- 
nalinfluence No administrative instructions 1n the matter can properly be issued by the Government 
either classifi ing transactiens which will fal] within the purview of section 22 or giving any other 
indication as to how matters should be disposed of under that section 


The Authorised Officer can treat a transaction falling within the purview of section 22 as invalid 
only after observing the procedure laid down by that section and making an order thereunder He 
cannot proceed merely on assumptions 


Where the contention 1s that an institution 1s a public trust and as such outside the purview of 
Madras Act LVIII of 1961, a writ petition to restrain the authorities to proceed under its provisions 
would be incompetent The proper 1emedy would be to file a suit for a declaration as to the character 
of the institution with consequential reliefs 


Wherever by reason of Article 31-B of the Constitution of India and consequent retrospective 
validation of Madras Act LVIII of 1961 after ıt was struck down by the Supreme Court 
transactions which took place at the time when the Act was considered to be invalid are 
affected, a liberal view will have to be taken in respect of those transactions and the authorities 
should exercise restraint in rigidly enforcing the Act In other words, the provisions of the Act should 
not be enforced 1n relation to such transactions with a view to invoke penalty or forfeiture, the 
reason being that at the time the transactions were entered into they were entered into bona fide on 
the view rightly held that the Act was not 1n force 


Petition under Article 226 of the Constitution of India praying that for the 
reasons stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of prohibition, directing the respondents to forbear from taking any 
— ——  — —— — — — —  — —— — ———”f 

1. (1933) 65 M.L J. 781. 
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proceedings under the Madras Land Reforms (Fixation of Ceiling on Land) Act 
LVIII of 1961 1n respect of the lands more particularly described in Annexure ‘ A? 
to the petitioners’ affidavit filed with the petition, etc. 


V Vedantachan, T. R Srmwasan, S M Subramamam, Habibullah Badsha, R. G. 
Rajan, K Parasaran 1. M Chinmah Pilla, V Sridevan, R. Mathrubutham, K. S. 
Champakesa Iyengar, K K Venugopal, R Sundaralingam, S Annadura, M. M Ismail, 
K. Ramaswami, K Narayanaswam and M. R. Narayanaswamz, for Petitioners 


K Venkataswam, for the Additional Government Pleader, for Respondents. 
The Order of the Court was mede by 


Veeraswam, F —These petitions pertain to problems relating to section 22 or 
section 9 (2) (b) of the Madras Land Reforms (Fixation of Ceiling on Land) Act, 
1961 Section 22 covers transactions which took place between 6th April, 1960, 
and 2nd October, 1962 It appears that the State Government issued admınıstra- 
tive instructions to Authorised Officers and others concerned as to how matters 
arising under that section should be classified for purposes of disposal. It 1s argued 
that notices 15sued by the Authorised Officers under section 22 keeping in view or 
being influenced by the said instructions of the Government should be quashed. 
It 1s obvious that the jurisdiction under section 22 1s quasi-judicial and the officers 
entrusted with the jurisdiction should be left free to decide matters arising under 
section 22. No administrative instruction in the matter can properly be issued 
either classifying transactions which will fall within the purview of section 22 or 
giving any other indication as to how matters should be disposed of under section 
22. The instructions issued by the Government, therefore, are highly objection- 
able. That being the case, we are of the view that notices which have been issued 
to the petitioners under section 22 were apparently influenced by the admunistra- 
tive instructions of the Government. No doubt it is argued for the State that the 
officers were not compelled to follow the instructions But we wonder which 
admunistrative officer will dare keep aside or disregard any instructions given by 
such high authority as the Government ‘The presumption in such a case should 
necessarily be that the concerned officers acting under section 22 have been and 
must have been influenced by such instructions. ‘The consequence 1s that the notices 
issued to the petitioners under section 22 will be vitiated on account of those 1nstruc- 
tiors, We consider, therefore that those notices to the petitioners should be disregar- 
ded and if necessary, the officers concerned should, whenever they think so, issue 
fresh notices to such of the petitioners as they think proper In doing, so they should 
remember that they are vested with a quasi-judicial authority which they are 
bound to exercise without regard to any external or outside influence or instruction 
and that they should bring to bear on the merits their honest and 1ndependent 
mund in deciding controversial issues under section 22 We accordingly quash the 
notices issued to the petitioners under section 22 The concerned officers, if they 
issued fresh notice to any of the petitioners, will give proper and effective opportu- 
nity to them to file all their objections and fully represent their relative cases. ‘These 
petitions are, therefore, allowed, but with no costs. 


In regard to the other petitions which raise the question under section 9 (2) (2) 
of the Act, we are of the view that the concerned authorities must give fresh and 
proper opportunity to those petitioners aggrieved and dispose of the question under 
section 9 (2) (6) afresh. 


In Writ Petitions Nos 1474 to 1479, 1754, 3792, 4492, and 4488 of 1965, it 1s 
said that the notices under section 9 assume or take it for granted that certain transac- 
tions which fell within the preview of section 22 are invalid and proceeded on that 
basis without there being an enquiry or an order under section 22. That, of course, 
18 legal The officers are not entitled to so assume. They can treat the transactions 
which fall within the purview of section 22 as invalid only after observing the pro- 
cedure laid down by that section and making an order thereunder. These petitions 
are also allowed. 
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In Wit Petitions Nos 4870 and 4871 of 1965 and 14 of 1966, the last of 
the petitions complains that the transaction there in question, which was before 
the Act came into force, was taken to be invalid without giving any opportunity 
to the petitioner to make his representations in that regar Likewise, in the 
other two petitions no notice was given though the transactions in dispute were 
partly after the notified date. "These petitions also are allowed. The petitioners 
will be given due notices and their objections heard before any order is made 
against them 

İn WritPetit'on No 1398 of 1965, the petitioner contendsthatitis a public trust; 
not covered by the Act and that 1n spite of that fact being brought to the notice of 
the authorities, they have showed inclination to proceed under its provisions. In 
view of the contention that the institution 1s a public trust, in which case, as it is 
said 1t will fall outside the purview of the Act, 1t is for the petitioner to institute 
a suit if so advised, for a declaration as to the character of the institution and conse- 
quential reliefs. "This petition is, therefore dismissed. C M P. No 7226 of 1966 
in that petition is ordered. 

In Writ Petition No 4841 of 1965 the complaint is that no proper notice was 
given to the petitioner in disposing of the matter arising under section 9 There 
appears to be substance 1n this contention. This petition 1s allowed and the matter 
will be disposed of afresh after giving the petitioner due opportunity 

In Writ Petitions Nos 4842, 4843 and 4844 of 1965, there 1s no substance. They 
are dismissed E 


Writ Petitions Nos 2014 and 2184 of 1965 —' These petitions agam involve pro- 
ceedings under section 9 (2) and it 15 said that though the husband died and this 
was brought to the notice of the concerned authorities, no fresh notice was served. 
Itis represented on behalf of his widow that she will be prepared to file a fresh return 
if another opportunity is given We think that these petitions also should be allowed 

Writ Petitions Nes 1237, 2712, 2908, 3867, 4230, 704 and 705 of 1965:—These 
petitions touch transactions which were effected at a time when Madras Act LVIII 
of 1961 was not in force on account of the fact that the Supreme Cout had struck 
ıt down as invalid In our judgment in Writ Petition Nos 1543 of 1964 and 1416 
and 1473 of 1965 we have said that in view ofthe subsequent retrospective effect that 
has been given to the Act by Article 31-B of the Constitution, the authorities should 
take a reasonable v.ew of the provisions of the Act and exercise restraint in rigidly 
enforcing them in such cases, keeping in view all the circumstances including the 
fact that at the time when the transactions were effected the Act was not in force. 
It 1s true that when once the law 1s declared to be retrospective, 1t may touch the 
transactions. But it does not follow from 1t that when the enforcement of the relative 
provisions will involve a penalty and a forfeiture, the provisions will be enforced 
strictly Wherever by reason of Article 31-B of the Constitution and the retros- 
pective validation of the Act, the transactions which took place at the time when the 
Act was considered to be invalid are affected, a liberal view will have to be brought 
to bear in respect of those transactions and the matter dealt with as such. In other 
words, the provisions ofthe Act should not be enforced in relation to such transactions 
with a view to invoke penalty or forfeiture, the reason being that at the time the trans- 
actions were entered into, they were entered into bona fide and on the view rightly 
held that Madras Act LVITI of 1961 was not in force. "These petitions are, therefore, 
allowed and the matters comprised 1n them will be disposed of afresh. 

Writ Petition No. 3721 of 1965, is allowed only in so far as it relates to transac- 
tions which took place after the Supreme Court declared the Act to be invalid and 
before the Seventeenth Amendment came into force. 

Wnit Petition No 4649 of 1965 —Itis said that CR P No. 902 of 1966 1s pending 
disposal 1n this Court and that it covers the subject-matter of the Writ Petition. This 
petition is, therefore, dismissed The disposal of this petition will not in any way 
prejudice the petitionerin prosecuting the Civil Revision Petition or other remedies. 

There will be no order as to costs in any of these petitions 

V.K. 





Orders accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm jusrice M NATESAN. 


C. S Ramachandra Rao .. Affellant* 
U. 
P. Chinnaswamy Kandar and another . Respondents. 


Easements—Common party wall—Rights of owners—Scope and limitations of—Procedure to be followed 
tn case of proposed interference with a party wall 

In the case of a common party wall each co-owner 1s entitled to a reasonable user of the wall 
owned ın common and so long as each co-owner used it reasonably without interfering with the en- 
joyment of that wall by the other co-owner or without doing anything which would weaken, damage, 
increase or diminish the wall enjoyed in common, he is entitled to do what he likes The other co- 
owner will have no cause for complaint unless the acts alleged amount to his ouster or to distruction 


of the party wall 


It 15 a salutory rule to follow that owners of party wall who are desirous of adding to or otherwise 
materially interfere with the common property, shou.d obtain the consent of the others interested in 
it, to the change being effected If the consent is unreasonably withheld it will be open to the party 
proposing to put up the construct.on to seek relief Ey way of injunction from the Court as withholding 


consent to any reasonable user will itself amcunt to ouster 

Appeal against the Decree of the Court of the Subordinate Judge, Tiruchirappalh, 
dated 20th September, 1961, in Appeal Suit No 85 of 1961, preferred against the 
decree of the Court of the District Munsif of Karur in Original Suit No. 96 of 19:9 


V. C. Veeraraghavan, for Appellant 


The Court delivered the following 


TUDGMENT “—lhe plaintiff, in a suit for injunction with reference to a party- 
wall, 1s the appellant ın this Second Appeal The only live issue for consideration 
in this Second Appeal 1s the plaintiffs claim to rest rafters of the building, which 
he proposes to put up, on the said common wall ‘The plaintff1s the owner of the 
property (now a vacant land) south of the common wall and the defendants 
are the owners of the northern property Originally, both the properties belonged 
to a common owner and 1n an earlier litigation between the parties, it was held 
that the wallis a common wall. In fact, 1t is an admission in the earlier proceedings 
by the present first defendant that the plaintiff could exercise his mamool rights in 
the wall Ofcourse, what those mamool rights were, were not defined In the earlier 
litigation, the finding, which has become conclusive between the parties, 1s, that 
the wall was held in co-ownership That matter came up to this Court in 
S A. No 2415 of 1948. The complaint then was the putting up of two windows in 
the wall by the present defendants Then this Court observed that, on the finding 
of the Courts below which had become final, both the plaintiff and the defendants 
held the wall in co-ownership, and one co-owner was entitled to alter the nature 
of the wall without the consent of the other co-owner, following the observations 
in Kanakayya v Narasumhulu}. 


The plaintiff in this case has not yet got 1eady plans of his proposed building. 
There is no clear evidence as to the nature or character of the structure he is going 
to put up and the extent of the support for the new building he required from the 
common wall In fact, there 1s evidence that the plaintiff was constructing a wal 
close to the common wall 48 The trial Court observed that the plaintiff wasl 
not entitled to place any rafter on the common wall ahecting the right of the 
defendants. The contention before that Court was that the plaıntıfı should not 
be allowed to rest his rafte1 on the common wall so as to jeopardise the defendants 
using the common wall. The lower appellate Court has observed that as the 
plaintiff 1s raising a wall by the side of the common wall he can rest the rafters or 
beams or anything he wants on this wall of his — It 15 expressed by the lower appel- 
late Court that 1t was very doubtful whether the common wall would stand the 
weight of the new building, which the plaintiff proposes to erect on his vacant site. 
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-— 1. (1896) IL R. 19 Mad 38 July, 19 


1] RAMACHANDRA RAO v. CHINNASWAMI KANDAR (Natesan, J.). 317 


Mr V. CG Veeraraghavan, learned Counsel appearing for the plaintiff-appellant, 
submits that the wall had been held 1n co-ownership, that 1s, in Joint proprietorship 
and that so long as tliere was no detríment or damage to the wall, or to the defendants' 
enjoyment of the wall, as they are entitled to, he could rest his rafters on the common 
wall It is further submitted that the Courts below erred ın denying all relief and 
In a way preventing the exercise by the plaintiff of such right as he had 1n the com- 
mon wall. It is pointed out that the rejection of the claim for 1njunction may be 
construed as a denial of the plamtiff's rights m the common wall. 


In my view, the plaintiff himself is responsible for having brought on himself 
the position He has not adduced in the trial Court evidence particularising the 
construction he was proposing to put up and the extent to which he proposed to 
submit the common wall to the burden of his new building Whether the wall, 
as 1t stands now, can stand the strain of the rafters which the plaintiff wants to insert, 
is a matter for consideration and decision It is stated for the defendants, and this 
is an aspect which has weighed with the lower appellate Court, that the common 
wall itself 1s an old wall and xt is supporting the terrace of the defendants’ building. 
If the plaintiff desires to make holes m the common wall to insert his rafters, 1t must 
be ascertained whether this will endanger the defendants’ building and perceptibly 
weaken the support to his terrace. It is well-settled, that in the case of a party- 
wall, which 1s Joint property of two neighbours, if one of them in the construction 
of his house inserts beams or pillars into the wall on his side the other owner has 
no cause for complaint unless the acts alleged amount to his ouster or to a destruc- 
tion of the party-wall In this connection reference may be made to the decision 
of Chandavarkar and Aston, JJ ,in Kahshankar v Bai Kashi, based on the principle 
that before a party could prevent any particular user of the common wall by his 
neighbour, he must establish ouster or the destruction of the party-wall by such 
user ‘That was a case where the defendants inserted beams into the party-wall, 
the beams being supported also by pillars standing outside the party-wall, and 
the finding on the facts of the case that this did not amount to an ouster or destruction 
of the common-wall was accepted The question will ultimately depend on the 
facts of each case. What interference would amount to ouster or destruction of the 
common-wall or wrongful interference with the rights of the co-owner, will have 
to be determined as and when the occasion arises and on the facts of the case As 
is observed in Bay Nathv /Zankı Prasad”, in the case of a party-wall each co-owner 
is entitled to reasonable user of the wall owned in common and so long as each co- 
owner used it reasonably without interfering with the enjoyment of that wall by 
the other co-owner or without doing anything which would weaken, damage, 
5” or diminish the wall enjoyed in common, he is entitled to do what he 
1kes. 


In the present case, where the plaintiff has come to Court claiming injunction 
against the defendant's interference with his proposed constructions without inform- 
ing the defendants specifically the nature of the construction which he proposes to 
putup In the absence of plans and specifications 1t would be impossible to deter- 
mine whether the insertion of the rafters in the common-wall would be a reasonable 
user or weaken or endanger the defendants’ building. In Kanakayya v. JYaasimhulu, 
this Court laid down the proper approach to a case where one-co-owner of a wall 
intended to put up any construction. It was observed : 

* On further consideration, however, I have arrived at the conclusion that the better rule to lay 
down 1s the simpler one enunciated in Watson v Gray 4, since it will compel such of the owners of party- 
walls as are desirous of adding to, or otherwise materially interfering with, the common property to 
obtain before hand the consent of the others interested in 1t to the change being effected, and conse- 
quently is the one less likely to lead to disputes among joint holders of party-walls ” 

Of course, 1f the opposite party unreasonably withholds his consent, it will be open 
to the party proposing to put up the construction to seek relief by way of injunction 
from the Court. Withholding of consent to any reasonable user will itself amount 
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to ouster. If consent is withheld to any particular proposal the Court will be in a 
position to consider whether the proposal would amount to wrongful interference 
with the rights of the objecting co-owner. It can judge whether 1t would weaken 
the common-wall or otherwise materially interfere with the objecting co-owner’s 
user of it. As already stated, in the present case the plaintiff has rushed to Court 
and sought an injunction against the defendants without formulating specifically 
his proposals in regard to the putting up of rafters on the common wall. While 
the decisions of the Courts below completely rejecting the plaintiff’s claim 1n a case 
where.the common wall 1s the joint property of adjoining owners without any 
reservation, may not be maintainable, I do not think the Court can give any positive 
relief to the plaintiff in this case. It will be open to the plaintiff to intimate to 
the defendants the constructions which he proposes to put up and the user of the 
common-wall which he intends giving details, and if the defendants unreasonably 
withhold consent, the plaintiff would be within his rights in approaching the Court 
for necessary relief In all likelihood if the defendants find that their interests 
are amply safeguarded and security measures proposed that the wall does not get 
weak, they may readily consent without necessitating the plaıntıff”s resort to Court. 
Having made this position clear, this Second Appeal 1s dismissed. No costs. No 
cave. 


R.M. i Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M. NATESAN. 


Sami Naidu .. Appellant* 
0. 
Pandaridas Reddiar and others .. Respondents. 


Guardian and Wards Act (VIII of 1890), sections 24 and 43—Duty of guardian of the person of a minor 
girl—Sanction of Court sought for performing the marriage of a minor—Sanction refused Marriage performed 
in disobedience of order of Gourt—If renders the marriage snvalid or void 


It 1s no doubt true that section 24 of the Guardian and Wards Act provides for the duties to be 
performed by the guardian of the person of a mınor and the guardian 1s enjoined to look to the 
support, health and education of the ward and such other matters as the law to which the ward 1s 
subject requires The marriage of a minor, particularly that of a Hindu female, 1s one of the most 
important matters the guardian of the person mustlook to Section 43 of the Act provides for the 
Court passing orders on application for regulating the conduct of proceedings of any guardian and 
for enforcement of the orders passed 


"^ Where a Court guardian applies to the Court for permission to contract the marriage of a 
minor with the proposed spouse and the Court refuses the permission sought for on the ground that 
the ward 1s of tender age, still if the marriage 1s celebrated ıt cannot be said that such a marrige 
will be void and a nullity The marriage of a minor brought about in contravention of the Court 
order will not be invalid or void It may be that the guardian is hable to be proceeded against 
under section 43 (1) of the Act for disobedience of the order of the Court 

Appeal against the Judgment of the Sub-Court, Cuddalore, in A.S No. 3 of 
1961 against the District Munsif's Court of Villupuram in O.5. No. 533 of 1959. 


G N Chary, for Appellant. 


T. y. Balakrishnan and N. Vanchinathan, for Respondents. 
The Court delivered the following 


TODGMENT —The attaching decree-holder as plaintiff in a claım suit having 
lost 1n both the Courts below has preferred this Second Appeal For money due 
by one Janakalakshmi Ammal on a promissory note executed by her on 22nd 
September, 1952 for a sum of Rs. 2,500 he filed the suit OS. No 277 of 1955 on 
the file of the District Munsif's Court, Poonamallee. He got the decree transferred 
to the District Munsif's Court, Villupuram for execution. Meanwhile Janakalakshmi 
Ammial died and her husband Krishnadoss and cousin Janakiammal were brought 
on record as her legal representatives. When the suit properties were attached in 
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execution of the decree by the transferee Court, a claim was put forwaid by the 
first respondent herein claiming title to the properties as purchaser from one Govinda 
Reddiar. This Govinda Reddiar claimed title to the properties as heir and legatee 
of his wife, Indrani, she being the daughter of Janakalakshmi Ammal, the executant 
of the promissory note on which the suit O S No. 277 of 1955 was filed. Indranvs 
title to the properties was based on a deed of settlement executed by the said 
Janakalakshmi Ammal on 14th October,1940, nearly 12 years prior to the promissory 
note. Indrani had bequeathed the properties to her husband, Govinda Reddiar 
under a registered will evidenced by Exhibit B-2 (registration copy). The husband 
Govinda Reddiar conveyed the properties 1n favour of the first defendant under a 
sale deed Exhibit B-1 dated 16th August, 1955 for a consideration of Rs. 1,500. 
It may be pointed out that the first defendant's father Thulası Reddiar had obtained 
sale of the properties from Janakalakshmi Ammal under Exhibit A-3 dated 29th 
June, 1953 and the first defendant obtained the sale deed from Govinda Reddaar, 
the husband of Indrani, subsequently, finding that there was dispute as to heirship 
ofIndranı. The finding of the Courts below is that the first defendant has been ın 
possession of the properties. The plaintiff's case was that Govinda Reddiar, the 
claimant’s vendor, was not the husband of Indrani and could lay no claim to the 
suit properties, to ex.ectively pass title to the first defendant. His case was that 
janakalakshmi Ammal was the owner of the properties and on her death the 
properties passed into the possession of her husband Krishnadoss who had also 
been made a party defendant ın O S No. 277 of 1955 For the plaintiff, reliance 
was placed on an order passed 1n a suit O S. No. 187 of 1951 on the file of the District 
Munsif’s Court, Villupuram, rejecting the claim of Govinda Reddiar to be brought 
on record as the legal representative of Indrani, the Court holding that Govinda 
Reddiar was not the husband of Indrani This order was passed on 27th October, 
1952  Arevision had been taken against the said order to this Court and on revision 
the matter was remanded for further enquiry Pending the enquiry, Janakalakshm1 
Ammal herself died and her husband Krishnadoss who got himself 1mpleaded as 
her legal representative did not press the matter further. Both the Courts below 
have found on ample and substantial evidence that Govinda Reddiar has been 
married to Indrani with all rites. Govinda Reddiar has given evidence as DW 1 
of his marriage to Indrani which was performed according to sastraic rites. 


One other matter may benoticed in this connection. During the minority 
of Indrani, Janakiammal, her mother’s cousin, had been appointed as her guardian 
under the Guardian and Wards Act, ın O P. No 13 of 1943 on the file of the District 
Court, Cuddalore On the death of Indrani Govinda Reddiar as the heir of the 
deceased applied in the District Court, South Arcot, for direction to the Court 
guardian Janakiammal to deliver possession of all the properties of Indrani to 
him, and this application was ordered by the District Court. 


The findings of the Courts below that a marriage with all the necessary 
ceremonies to constitute a valid marriage took place between Indrani and Govinda 
Reddiar, 1s based on 1elevant and substantial evidence and 1s not open to challenge 
in Second Appeal. ‘The recitals in the will of Indram are confirmatory of the 
relationship between her and Govinda Reddiar. 


An attempt was made 1n this Court to argue that Indrani could not have got 
title to the suit properties under the settlement deed Exhibit B-7, as it was a term 
of the settlement that she should marry one Kuppuswami Reddiar. The language 
of the document gave room for a possible construction that Indrani should marry 
Kuppuswami Reddiar, that they together should take the properties and that if 
either of them failed to marry the other, the recalcitrant party would have no interest 
in the properties But this was not the case with which the plaintiff came to Court. 
The plaintiff's case was built on the basis that on Indrani’s death the properties 
passed on to her mother Janakalakshmi Ammal as heir and that Govinda Reddiar 
was not her husband. ‘The contention now attempted will go against this case and 
in fact may defeat the plaintiff’s claim. If the contention is accepted, it will be 
Kuppuswami Reddiar who will be the owner of the properties. However, it may 
be stated that even if the document is open to such construction, there is evidence 
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on record that it is Kuppuswami Reddiar who refused to marry Indrani The 
trial Court in these circumstances rightly observed that as Kuppuswami Reddiar 
did not wed Indrani in pursuance of Exhibit B-7, the latter became the absolute 
owner of the properties. ‘Che whole case of the plaintiff was built on Indrani being 
the absolute owner of the properties and she leaving on her death in 1952 her mother 
Janakalakshm1 Ammal and her father Krishnadoss surviving. 


In these circumstances the argument in Second Appeal turned round an episode 
during the guardianship of Indrani under Janakiammal, the Court guardian When 
Indrani was aged about 12$ years, Janakiammal as Court guardian applied in 
O P. No 13 of 1943 for the grant of permission to celebrate the marriage of Indrani 
with Govinda Reddiar “This petition was dismissed on 11th October, 1943 and 
permission refused, as the age of Indrani at that time was only about 124 years. 
İt is notwithstanding this order of the Court refusing permission to have Indrani 
married to Govinda Reddiar, that the marriage was celebrated That marriage 
was celebrated ın 1944 and ıt 1s made out in evidence that all the relations took 
part in the marriage. The argument now advanced 1s that as the Court refused 
permussion for the marriage, the marriage subsequently celebrated must be held 
to be void and a nulhty It does not appear from the judgments of the Courts 
below that the case in this form was presented there Of course 1t 1s now raised 
before me as a pure question of law. In my view there 1s little substance ın this 
contention Learned Counsel referred to sections 24 and 43 of the Guardian and 
Wards Act (VIII of 1890). Section 24 provides that a guardian of the peison of a 
ward 1s charged with the custody of the ward and must look to his support, health 
and education, and such other matters as the law to which the ward 1s subject 
requires No doubt, the marriage of a minor, particularly that ofa Hindu female, 
is one of the most important among other matters which the guardian of the person 
must look to. A more important aspect of the matter 1s that under section 41 (1) 
the powers of the Court guardian of the person cease 1n the case of a female ward, 
by her marriage to a person who 1s not unfit to be a guardian of her person or if 
the guardian was appointed or declared by the Court, by her marriage to her husband 
who 1s not, 1n the opinion of the Court, so unfit. Section 43 provides for the Court 
passing orders on applications for regulating the conduct of proceedings of any 
guardian and for enforcement of the orders passed. By section 43 (4) 1t is provided 
that in the case of disobedience to an oder passed under section 43 (1) or section 
43 (2), the order may be enforced 1n the same manner as an injunction granted under 
the Civil Procedure Code 1s enforced. In the case of an order under section 43 (1) 
which may be on application by any person interested or by the Court suo motu 
regulating the conduct of proceedings of any guardian appointed or declared by 
the Court, the order 1s enforced as an order of injunction and as if the ward were 
the plaintiff and the guardian were the defendant In the case of an order under 
section 43 (2) which applies to a case where there are more guardians than one of a 
ward and they are unable to agree upon a question affecting his welfare and one of 
the guardians applies to the Court for direction, the order shall be enforced as if 
the guardian who made the application were the plaintiff and t.e other guardian 
or guardians were the defendants. In the present case the permission which the 
guardian sought had been refused by the Court on the ground that the ward was 
only about 12} years old. The marriage had taken place about a year later, m 
all probability she must have completed 14 years of age by then as the Child 
Marriage Restraint Act (XIX of 1929) was in force. The ward’s father and mother 
were alive and 1t 1s nobody’s case that the marriage was forced or brought about 
fraudulently by anybody My attention was drawn by Mr G N Chan, learned 
Counsel for the appellant to Monyan Bibi v. Dt. Fudge, Birbhum*, where it is 
observed : 

This clearly indicates the desirability, if not the absolute necessity, of the sanction of the Court, 


before the marriage is arranged and solemnised We hold accordingly that a ward of Court cannot 
marry without the consent of the Court This indeed has been recognised as an elementary 
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principle in the law of England This view was accepted as applicable to the case of a Hindu mino1 
for whom a personal guardian has been appointed by the Court in Subadra Koer v Dhaşadhart 
Gotwswami* where it was ruled that marriage or connivance at marriage with a ward of Court, 
without consent of the Court, 1s a contempt of Court lable to be severely punished ? 

But tnis decision 1s not authority for the contention that the marriage itself 
is void and a nullity, nor does the decision of this Court in R” *ppammal v. Rangaswam:?, 
whereunder the aforesaid decision of the Calcutta High Court has been referred to 
with approval, in the least advance the case of the appellant. This Court was 
there dealing with an application for perm:ssion of the Couit for the marriage of 
the minor The trial Court had refused it and this Court referring to the true 
perspective of approach ın such matters directed that on the facts of the case the 
perm.ssion sought should be accorded. In Subhadra Koer v Dhaşadharı Goswami* 
referred to by the Calcutta High Court, the marriage of the minor had taken place 
in contravention of the Court’s order. The question was whether action could 
be taken against the guardian under section 43 (4) It was contended for the 
guardian that as the marriage performed in accordance with the rules of Hindu 
Law could not be set aside, the order which was originally issued upon the guardians 
and had been disobeyed by them could no longer be enforced and consequently 
they were not hable to be punished in the manner contemplated 1n clause (4) of 
section 43 With reference to this argument, the learned Judges observed: 

** The sub-section 43 (4) 1s not limited solely to cases where an irremediable mischief has not 
been done and where, therefore, the status quo ante might be restored , 1t applies to all cases of disobe- 
dience, whether are not the effect of the disobedience 1 s capable of removal or reparation ” 

The learned Judges take it for granted that the marriage is not void. In 
Mayne's Hindu Law, 11th edition, it is stated at page 141 : 

“ Even where the marriage 1s 1n contravention of an injunction or order of a Court obtained at 


the instance of the guardian having the preferential right, nevertheless, ıt has been held that 
the marriage, when once solemnised, 1s valid ” 


At page 162 of the same volume the principle 1s thus set out - 


“The doctrine of factum valet, rightly mterpreted, is particularly applicable in connection with 
questions relating to marriage ard addption The general principles are stated ın several cases 
"The application of the maxim must be limited to cases where there 1s neither want of authority to 
give or to accept nor any imperative interdiction , or where there is no force or fraud A marriage 
actually and properly celebrated 1s legal and binding, although 1t has taken place in violation of a 
previous agreement to marry another person , or although ıt has been performed without the consent 
of the person whose consent ought to have been obtained ” 

Similar observations are found in Mulla’s Principles of Hindu Law, 12th 
edition, at page 608 : 

‘Whatever the correct view may be, the rule established by the decisions 1s that a marriage 
which is only solemnised, and 1s otherwise valid, is not rendered invalid, because it was brought about 
by mis-representation to the guardian or without the consent ofthe guardian for the purpose of mar- 
riage, or 1n contravention of an express order of theCourt But a marriage though performed with 


5 necessary ceremonies, may be set aside by the Court, if it was brought about by force or 
raud ” 


In Baz Diwali v. Moti Karson?, the learned Judges observed : 


“ Bai Diwah was no doubt guilty of disobeying the order of the District Judge , but neither that 
circumstances by itself, nor the disregard of the preferable claim of the male relations invalidate 
the marriage ” 


In Brindaburn Chandra Kuurmakar v. Chandra Kurmakar*, pending a suit for custody 
of a minor girl wnen there was an injunction prohibiting the mother from getting 
the girl married, the mother gave away the girl 1n marriage with all necessary 
marriage rites. The learned Judges held in the circumstances that the marriage 
rites having been gone through by the mother and natural guardian and there 
being no fraud, the doctrine of factum valet prevailed and tne absence of the legal 
guardian’s consent did not invalidate the marriage Again in Ahushalchand 
Lalchand v Ba: Mani?, where the mother celebrated her daughter's marriage with 
due ceremonies without the consent of the father and when an injunction by the 
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Court was 1n force, the validity of the marriage was upheld The above two case 
have been considered as good authority by this Court in Venkatacharpulu vw. 
Rangacharyulu+, for tne proposition that when the mother of a girl acting as her 
natural guardian ın view to her welfare, and without fraud or force gave away the 
girl in marriage and the marriage rite was duly solemnised, the marriage was not 
to be set aside. Reference in this connection may also be made to the decision of 
the Allahabad High Courtin Munshwam v Emperor?, where in respect of a marriage 
in contravention of the Child Marriage Restraint Act 1t was observed 


“€ The Act ams at and deals with the restraint of the performance of the marriage It has nothing 
to do with the validity or invalidity of the marriage The question of the validity or mvalidity of the 
marriage is beyond the scope of the Child Marriage Restramt Act Marriage is performed by the 
performance of certain ceremonies which depend on the race and religion of the parties who enter 
into marriage " 


In Mot v. Beni?, ıt 1$ pointed out that the celebration of the marriage might 
be a contravention of the provisions of the Marriage Restraint Act; but the marriage 
will not be invalid, the Act merely imposing certain penalties on persons bringmg 
about such marriage The validity of a marriage under the Hindu Law 1s depen- 
dent upon its due solemnisation according to the rites and regulated by custom and 
usage of the community recognised by law. The ward ofa Court cannot be penalised 
and her future prospects blighted by declaring the invalidity of the marriage 
when there 1s no force or fraud in the matter. If third parties brought about 
the marriage in defiance of the orders of Court, they may be punishable for 
contempt or otherwise But the habulity of these persons to be penalised will not 
make the marriage a nullity if it is legal and valid according to the personal law of 
the parties 


In the vesuli, the [Second Appeal fails and 1s dismissed. No costs. 
No leave. 
RM. Appeal dismissed. 
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Madras Buildings, Lease and Rent Control Act (XVIII of 1960), section 4 (3) (b)—Fixatwn of fair 
yeni-— Allowance of ten per cent depreciation even in cases of new busldmgs of less than ten years old—Proprety 


Words and Phrases—‘ Depreciation’—What as 


It is no doubt true that under the provisions of section 4 (3) of the Rent Control Act the cost of 
construction 1s to be arrived at according to the formula provided under the relevant rules and the 
schedule governing the same and even in cases where a building is only two years old a mimmum 
depreciation of ten per cent 1s to be allowed There 1s nothing mequitable in this and the formula 
1s not inconsistent with the intendment of the Act The Rent Control Act is only a temporary Act 
and ıt cannot therefore be said that the rule of depreciation as followed over the years will render the 
cost of a building nominal 

The word ‘ depreciation ? means loss or decline in value which occurs gradually over the usefu J 
life of a material due to physical wear, tear and decay Hence 1t os not only justified but scientific 
to allow a minimum depreciation even 1n case of new buildings 


Petition under section 25 (1) (a) of Madras Act XVIII of 1960, against the 
order of “he Small Cause Court, Madras, ın H. R A. No 47 of 1962, H R.C No. 
107 of 1962, Rent Controller, Madras 


V. Venkataraman, for Petitioner 
K. Venkataswamt for the Government Pleader, for Respondent 


NE M 
1 LLR (1891) iq Mad 316 IMLJ 2 ILR (1936) 58 All 402 
85. 9. A.LR. 1936 All 852, 853 
*CR.P. No. 1628 of 1963. 16th September, 1966. 





I] VENKATASAMY NAYAGAR v UNION OF INDIA (Anantaitarayanan, CJ). 323 


The Court made the following 


ORDER —This revision proceeding involves a point of considerable interest 
with regard to fixation of fair rent under section 4 (3) (b) of Madras Act XVIIE 
of 1960 My attention has not been drawn to any precedent of this Court, in which 
point has arisen for determination in the particular form with which we are now 
concerned. 


Briefly stated, the facts are that the revision petitioner (landlord) and the 
Union of India represented by the Superintendent of Post Offices, North Divi sion, 
Madras-6 (respondent) both went to the Rent Control Court for fixation of fair 
rent for premises No. 29, Kalamandapam Road, Royapuram Actually, the parties 
were content to have the matter of fair rent adjudicated, on admitted facts. The 
front portion of this building 1s occupied by the Kalamandapam Post Office, and 
the rear portion by the Postmaster for residential purposes. Admittedly, the front 
portion has to be classified under the first class, with regard to the rules for deter- 
mination of fair rent, as ıt 1s a new structure built for the very purpose of housing 
the Post Office. The point that now arises 1s whether the Courts below were justified 
in allowing for depreciation of this building in the assessment of fair rent when (1) 
the building was a new structure and (2) in the statement by the respondent, no 
claim had been made under the head “ depreciation ” as such 


Under section 4 (3) (6) (1) of the Act, the cost of construction has to be calcu- 
lated under the Rules * less depreciation at such rates as may be prescribed ? The 
formula for working out the fair rent 1s to be found under rule 14 of the Rules framed 
under the Act, read with Schedule II Schedule II gives the standard rates of 
depreciation. //nsiratıcn A s to this effect 7 

“ For a building of type I aged only 2 years—depreciation shall be ro per cent and not 2 
cent ” 

The Courts below, therefore, felt constrained to allow for the minimum depre- 
ciation of ten per cent. under the Act, the Rules and the Schedule, that 1 have referred 
to. The Courts were of the view that the fact that the Government did not refer 
to this head of allowance at all, 1n their statement, did not absolve the Courts from 
their duty of determining fair rent under the Act and Rules. 


The learned Counsel for the landlord (revision petitioner) has pressed two 
arguments m the main, The first ıs that when section 4 (3) (b) G) refers to 
‘depreciation ”, the Statute implies that depreciation must have actually occurred ; 
it has no reference to any depreciation that has not taken place at ail Hence, 
the rule and Schedule IT are notin accordance with the Act, and are in conflict with 
the intendment of the Legislature in enacting section 4 (3) (6) (1), when the formula 
of the Schedule provides for a minimum depreciation of ten per cent. even with 
respect to a building only two years old This 1s the main and important argument. 
The susbsidiary argument is practically an argument of .estoppel When the 
State did not claim any depreciation 1n its statement, the Courts were 1n error in. 
making allowances under this head. 


I shall deal with the first argument immediately, for that seems to me to be 
the interesting pomt, on which I must confess that no authorities would appear 
to be available. The word ‘ depreciation ” 1s to be be found annotated or defined 
in a number of technical works, but I have been able to come across only two 
definitions that are at all helpful to the present context. In Corpus Juris Secundum a 
Volume 26-A, page 492, the content of the word 1s expressed as follows .— 

“The word depreciation means loss or decline in value which occurs gradually over the useful 
life of material thing, due to physical wear, tear and decay ? 

The Shorter Oxford Dictionary defines depreciation simply, as * lowering of 
value”. It will thus be seen that ‘depreciation’ has two aspects A material 
object might already have suffered depreciation, depending on its age; that degree 
of depreciation 1s relevant, when assessing the minimum marketable value of the 
article But it is also subject to future depreciation, and this would be relevant 
where a value 1s fixed which is to prevail in future also It is not disputed that, 
under the scheme of the Act, the fair rent once fixed will continue to govern the 
relationship between the parties under the Act, only subject to changes as allowed 


per 
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for under section 5 of the Act. Hence, 1t appears to me to be entirely justified and 
further a scientific procedure to allow for depreciation even with regard to a branp 
new building. I am unable to hold that the rule and Schedule IJ are in conflict 
with the intendment of the Act, or that the expression is limited in its connotation 
to the lowering of value already suffered by the building. 


The second point or ground of objection 1s a short one, and can be immediately 
disposed of No doubt it would have been better if the State had amended its 
claim statement by introducing some such words as “ m accordance with the rules 
and the formula of Schedule II under the Act etc.” But the State did claim a 
fair rent which was defiutely below the rent determined by the first Court, which 
was increased on appeal by the tenant Hence the argument has no substance 
that the discount with regard to the depreciation embodied in the formula ought 
not to have been allowed, because there is no reference to thus 1tem 1n the statement 
filed by the respondent 


There 1s a final argument of some interest, submitted by the learned Counsel 
for the reyision petitioner This is to the effect that the formula, as it stands, 1s 
substantially inequitable, it can be shown that if this formula is apphed over a 
period of years, using the mathematical mode specified, a building that may be 
worth a few lakhs in the year of construction, may be worth almost a nominal 
amount by virtue of the mere factor of depreciation, if a sufficiently long period 
1$ taken into consideration. But it must be remembered that the Rent Control 
Act itself is a temporary Act, which the Legislature extends from time to time 3 it 
is not intended as a permanent contribution to the corpus of the law Presumably, 
this was kept in mind when this formula was devised. 


This revision petition, therefore, fails and 1s dismissed. In the circumstances 
there will be no order as to costs. 


R.M. Revision petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
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Madras Buildings, Lease and Rent Gontrol Act (XVZII of 1960), section 10 (2) 1) — Wlful defauit’— 
What amounts to—Burden of Proof 


There is a sharp distinction between ‘default’ and ‘ wilful default? and the Legislature 1s presum- 
-ably conscious of the distinction when it makes only a wilful default in payment of the rent as a ground 
for eviction under the Rent Control Act The inter-relation between the act of default and the 
explanation put forward_by the tenant may be stated thus (a) The fact that the tenant comm its 
default and puts forward a true explanation therefor , does not necessarily mean that the default 1s 
not wilful ‘The explanation may be true and still the default may be wilful (5) Equally a tenant 
in default may put forward an explanation which is false and still the default may not be wilful at all 
That would depend on the circumstances and probabilities 1n each case (c) The fact that the 
explanation 1s false does not either imply that the default is not wilful (4) Itwould equally follow that 
a true explanation might show that the default is not wilful, 


Where the evidence m the case discloses that the relationship between the parties was unpleasant 
and had led to criminal proceedings, the oral evidence being unreliable,the benefit of the doubt should 
be awarded to the tenant and the burden lies heavily on the Jandlord to prove the circumstances which 
would justify the inference that the default committed was wilful If there is any doubt about it 
and the version of the tenant that he or she did make some attempt to send the rent to the landlord 
may be conceivably true, the Court should be careful before making an order for eviction 
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The Court made the following 


OrpER —This proceeding for eviction under the Rent Control Act has had 
a considerable and protracted history, and, at one stage, it came up to this Court 
in CRP Nos. 710 0f 1963 and 507 of 1964 which were dealt with by Ramamurth: J., 
m January, 1965  Butin view of the very restricted compass of this disposal of 
the matter that I am making, I shall content m\self with a statement of the essential 
situation The case is also of some interest for the citation of authority by the 
learned District Judge, in revision, upon the question of the ingredients of * wilful 
defaut? as occurring 1n the Rent Control Act. There would appear to have been 
some confusion or misconception in that matter, which appears to merit a certain 
clarification 


We may take ıt that relations between the parties, zuz., the tenant who 1s a 
lady who took the premises on lease in December, 1950, and the landlord, deterio- 
rated very considerably after the tenant instituted. a police complaint against the 
landlord for alleged insult and abuse, which ended in an acquittal The premises 
were to be used for running a dispensary called Ratna Bai Clinic and the tenant 
(R.W. 1) was not a qualified doctor but was largely relying upon her niece, one 
Devakı, who was to be placed ın charge of the clinic. "The tenant did file a complaint 
against the landlord for assault and trespass, as well as insult, and the record shows 
that there were very bitter feelings between the parties The only question 1s 
whether the tenant committed ‘wilful default? m payment of rent, for the premises, 
for the period December, 1960, January, 1961 and February, 1961 It 1s pertinent 
here to note that the premises were demised to the tenant on 1st December, 1960, 
on a monthly rent of Rs. 45. Curiously enough, the landlord claims that an 
advance of Rs. 45 alone was paid while the tenant claims that she paid an 
advance of Rs. 500. 


I am now concerned with the order of the learned District Judge 1n revision, 
and the learned District Judge rightly addresses himself to the only question which 
was before him, and which had to be extnicated from the mass of the material 
concerning the regrettable relationship between the parties which led to crimmal 
proceedings etc. that was the question whether the rents for December, 1960, 
January, 1961 and February, 1961 were actually paid by the tenant, or whether 
she committed ‘ wilful default? in the payment of these rents. 


It 1s not in dispute that the tenant sent the rent for March, 1961 by money 
order, and also subsequently in June, and that there were two refusals of this money 
order by the landlord On 2oth June, 1961, the landlord sent the letter Exhibit 
P-1 claiming that no 1ent had been paid for December, 1960 and January, and 
February, 1961, and that that was the reason for the refusal of the subsequent 
money orders. Unfortunately, these statements cannot be relied upon, as any 
index of the truth By that time, criminal proceedings had been instituted. by 
the tenant, and the feelings of the landlord must have been bitterly adverse to the 
tenant. That the landlord did not earlier clarm that rents for the crucial three 
months had not been paid, 1s not without significance However, that is not con- 
clusive, for the simple reason that the landlord may well have waited, thinking 
that the rent would be subsequently paid, till some incidents led to a startling 
deterioration ın the relationship between the parties 


With regard to the law on the subject, the following authorities have been 
ieferred to by the learned District Judge and I shall confine myself to them 
Rangaoranıt v Parthasarathıl, Lakshmi Ammal v Gurunathan® and Khina) Ghorda v 
Manaklal Bhattad8 The last was a decision of Ramamurthi, J , and the Judge made 
two observations, which I am quoting here, as I find myself ın entire agree- 
ment with them The first 1s this * 
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“"The principle that emerges from the several decisions is that for default to be regarded as wilful 
default, the conduct of the tenant should be such as to lead to the inference that his omission was a 
conscious violation of his obligation to pay the rent, or reckless diffrence ” 


The second observation is to the effect that— 


"Certain pleas raised by the tenant, but negatived by the Court on assessment of the evidence 
adduced by the landlord and the tenant may constitute proof of bona fides on the part of the tenant, 
as to rule out any theory of wilful default "' 


In other words, there 1s a sharp distinction between ‘ default ” and ‘ wilful 
default’ , the Legislature, presumbably, was very conscious of this distinction, 
when the Rent Control Act laid it down that mere “ default” however prolonged 
or established, was not a ground for eviction, but that ‘ wilful default? was alone a 
ground for eviction As decisions of this Court have earlier stressed, such criteria 
as “supine indifference’ or" ‘ callousness’ have been considered as significant. 
Further, ıt was held ın Lakshmiammal v Gurunathan1, that the mere fact that the 
tenant put forward false defences at the time of the hearing of the petition, will 
not be sufficient for the Court to hold that that default was “ wilful? But this 
dictum seems to have somewhat misled the learned District Judge into thinking 
that where the tenant puts forward a defence, which 1s found to be false, in respect 
of the default, tnis might exclude the inference that the default was ‘ wilful In 
order to obviate all confusion upon this relationship between a false defence and 
tne existence of a “ wilful default’ I think that the following proposition may be 
enunciated (1) The fact that the tenant commits default, and puts forwaid 
a true explanation thereafter, does not necessarily mean, that the default 1s not 
“wilful ‘ Wilful default’ will have to be judged upon the index or basis of a 
conscious failure of the tenant to pay rent, without any justification which the 
Court can accept as taking away the element of ‘ wilfulness’. "The explanation may 
be true, therefore, and still the default may be ‘ wilful’ for the simple reason that 
the explanation may not be acceptable, as showing that the default was not ‘ wilful ’. 
(2) Equally, a tenant may put forward an explanation which is false, and still the 
default may not be “ wilful’ at all. That would depend entirely on the surrounding 
circumstances and probabilities (3) But the fact that the explanation 1s false, 
does not imply that the default is not ‘ wilful.’ A defaulter may both be guilty 
of * wilful default and may put forward a false explanation for the failure to pay 
rent, this 1s fairly obvious, and this possibility seems to have been missed in the 
analysis by the learned Judge. (4) It would equally follow that the tenant may 
put forward a true explanation, and that this may show that the default was not 
“ wilful.’ No further explanation will then be called for. 


In the present circumstances, after a careful scrutiny of the record, I am 
convinced that the learned Judge was not incorrect in his conclusion that the default 
cannot be termed ‘wilful’ It must be noticed that the premises had just been 
demised to this lady, and that she had paid an advance İt 1s difficult to believe 
that, for the immediate three months succeeding the demise, the lady made no 
attempt to pay any rent. ‘The claim of the landlord that these rents had not reached 
him was made only 1n Exhibit B-1 after criminal proceedings between these parties 
had started. Of course, the money actually never reached the landlord, and the 
default is a fact, 1t 1s the finding of the Courts below, at all stages. But, I think 
that 1t is possible that the case of R W.2 may be true that the moneys were given 
to him for payment to the landlord by the tenant, as 1t was his original intervention 
‘which had brought about the tenancy In any event where owing to the subse- 
quent very unpleasant developments, the oral evidence on each side 1s confused, 
discrepant and unreliable, I think that the benefit of the doubt should be awarded 
to the tenant Very simular observations were made by Ramamurti, J., in a passage 
succeeding the passage I have quoted in Ahwra Ghordia v. Mamklal Bhattad?, and, 
‘while with respect to the learned Judge, I might not be able to agree that the appli- 
cation of the tenant must necessarily have to be rejected *' as utterly worthless or 
wholly false," before the inference could be drawn, nevertheless, I do not think 
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it can be doubted that the burden lies heavily on the landlord, to prove the circum- 
stances which would justify the inference that not merely had a default occurred 
but that the default was ‘wilful’. Iftnere ıs any doubt about it, and the version of the 
tenant that he or she did make some attempt to send the rents to tbe landlord may 
be conceivably true, the Courts should be careful about coming to the opposite 
conclusion, and thereupon ordering eviction Therefore, I agree witn the learned 
Judge ın the conclusion that the ‘ wilful ” character of the default ın respect of these 
premises does not satisfactorily emerge from the probabilities, and the evidence, 
therefore the tenant ought to be given the benefit of the doubt on that aspect — Thee 
was, admittedly, default, but ıt cannot be said that this default was “ wilful " within 
the meaning of the Act. 


It follows, that the revision will have to be dismissed In the Judgment 1n the 
Civil Revision Petitions that I have earlier 1eferred to, Ramamurthi, J has ordered 
CGRP No. 807 of 1964 which apparently was for 1e-delivery of the premises, since 
ıt appears that some other tenant nas been inducted into possession, durmg an 
intermediate stage of the proceedings The learned District Judge stated that as 
CR P. No 807 of 1964 had been allowed “ 1t would be open to the tenant hereafter 
to take re-delivery of the property as the order of eviction has been set aside." "This 
seems to be the correct decision, and tne fuitner stages will have to be worked out 
in consonance with tne provisions of the Act and 1n accordance witb tne principles 
that parties must be restored to the rights which they possessed, 1f those rights have 
been confirmed in these proceedings. No order as to costs. 


R M. ——= Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mr Justice K. VEERASWAMI. 


Syed Mohamed, Badralam .. Petitioner* 
2. 
Revenue Divisional Officer, Madurai, and others e Respondents 


Land Acquisiton Act (I of 1894), section 18—Scope of jurisdiction of Gourt under—If can compel the Land 
Acquisition Officer to deposit the amount in Court 


Section 18 of the Land Acquisition Act only enables the Court to determine the questions relating 
to extent of land, quantum of compensation, the person to whom the compensation 1s payable and the 
apportionment thereof among the persons terested These strictly are the limits of the jurisdiction 
of the Court to which a reference has been made under that section and the Court will have no juris- 
diction to call upon the Land Acquisition Officer to deposit the amount, though the Officer 1mpro- 
perly disbursed the amount contrary to the express provisions of section 31 (2) of the Act ignormg 
that there was a dispute as to the person entitled to the same 

Deputy Collector, Gocanada v Maharaja of Pithapuram, (1926) 5o MLJ 412 A,LR 1926 Mad 
492 (1), explained 

Petition under section 115 of Act V of 1908 playing the High Court to revise 
the Order of the Sub-Court, Madurai, in IA No 51 0f19631n O 8 No 27 of 1963. 


P. Sharfuddin, for Petitioner. 

K. Venkataswami for The Additional Government Pleader, fo: Respondent 1 
C. A. Mohamed Ibrahim, for Respondent 2 

The Court made the following 


OnpER— This petition 1s directed, agaist an order of the First Additional 
Subordinate Judge, Madurai, dismissing an application by the petitioners to direct 
the Revenue Divisional Officer, Madurai, to deposit a certam sum of money repie- 
senting compensation awarded in land acquisition proceedings with the usual 
solatium into the Court to which a reference had been made under section 18 of 
the Land Acquisition Act The Court below thought that ıt had no power to do 
so. 
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It seems to me that the Court below was right in its conclusion. It is no doubt 
true that where there 1s a dispute as to the title to receive the compensation, or as 
to the apportionment of ıt, the Land Acquisition Officer or the Collector, as the 
case may be shall deposit the amount of the compensation in the Court to which a 
reference under section 18 would be submitted ‘There was in this case such a 
dispute before the Land Acquisition Officer. Nevertheless, for reasons not obvious 
to thus Court, the amount or compensation had been disbursed by the Land Acquisi- 
tion Officer to the second respondent. The reference under section 18 has been 
made at the instance of the petitioners. In fact, they had to come to this Court 
under Article 226 of the Constitution 1n order to compel such a reference Pending 
the reference, as I said, the petitioners applied to the Court below for an order 
directing the Land Acquisition Officer to deposit the compensation amount as 
required by section 31 (2). 


There is not the slightest doubt that the Land Acquisition. Officer in spite of 
the mandatory provision, namely, section 31 (2), disbursed the amount in 
disobedience of the direction contained in that provision But the question 1s 
whether the Court to which a reference has been made under section 18 has juris- 
diction to compel the Land Acquisition Officer to deposit the amount in Court. 
On that question, 1t1s clear the jurisdiction of the Court below has to be determined 
entirely in terms of section 18 That section enables the Court only to determine 
the questions relating to the measurement of the land, the quantum of compensation, 
the persons to whom the compensation is payable or the apportionment thereof 
among the persons interested Those strictly are the limits of the Jurisdiction. of 
the Court to which a reference has been made under that section It 1s obvious, 
therefore, that the Court below while acting under section 18 will have no juris- 
diction to call upon the Revenue Divisional Officer to deposit the amount, though 
such officer, as I said, ın disobedience of section 31 (2) has improperly disbursed 
the compensation, 1gnoring the fact that there was a dispute as to who among the 
claimants was entitled. to receive it 


Mr Sherfuddin for the petitioners contends that the Court-below could well 
have ordered the Land Acquisition Officer to make the deposit In support he 
invites reference to Deputy Collector, Cocanada v Maharaja of Pithapuram1, and Chikkanna 
v. Perumal? In the first case all that was decided was that if on a reference under 
section 18 the Court directed the Government to pay any portion of the compensation 
to a specified person, that would not call for any interference. But ın the course 
of the judgment, Wallace and Madhavan Narr, JJ., pointed out 


“ We think that Government was bound, under the provisions of the Land Acquisition Act 
to have ready in the District Court the amount awarded by the Referring Officer, for distribution 
according to the decision of the District Court If the District Court had in a proper reference 
increased the amount of compensation Governmentis bound to pay mto Court the amount of 
increased compensation The principle 1s not altered when an apportionment of the compensation 
amount is increased and if the Referring Officer had obeyed section 31, the necessary money 
would have been there It 1s not right that Government should throw on a party, whose property 
it has compulsorily acquired the risk and burden of recovering the compensation from someone 
else to whom Government has wrongfully paid it.” 


I respectfully agree with these observations, as indeed I am bound by them 
But this decision 1s no authority for the proposition that where section 31 (2) has 
not been complied with, the Court to which a reference under section 18 has been 
made can compel the Government to deposit. But this is not to say that in exercise 
of its jurisdiction under section 18 the Court below cannot proceed to decide as to 
which of the clarmants will be entitled to the compensation If and when a decision 
1s come to by the Court below that a claimant other than the one to whom payment 
has already been made 1s entitled to receive the compensation, whether the person 
who 1s so entitled to receive can compel the Government to deposit the amount 
and if so, through what means, does not call for decision at this stage It 1s not as 
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if in such a contingency the petitioners will be without a remedy and they should 
be compelled to a suit to recover the amount from the Government. "The petitioners 
fail now only because the Court below while acting under section 18 and before it 
comes to a conclusion on the reference will haye no jurisdiction to compel the Land 
Acquisition. Officer to deposit the compensation amount 


The petition is dismissed, but in the cn cumstances with no costs 
RM — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mnm. Justick 'l VENKATADRI 


M Kuppuswami .  Petihona * 
2 
The Special Tahsıldar (L A) II Industria] Estate, Ambathur, 
at Saidapet, Madras . Respondent 


Land Acquisition Act (I of 1894), section 3 (b) and sections 18 and 30—“ Person interested "—Who 1s— 
When could ask for reference of the dispute of cwil Gourt 
The expression “ person interested ” as defined ın section 3 (5) of the Land Acquisition Act 1s a 
very comprehensive one and 1s held to inlcude all persons claiming an interest in the compensation to 
be made on account by the acquisition of land under the Act It should be liberally interpreted and 
will include even a person interested in the compensation money without having an interest in the land 
in a strictly legal sense of the term The definition does not purport to be exhaustive either It is 
immaterial whethe: there was any substance in the claim made by the person and the Collector is 
bound to treat every person who claims the compensation as a person interested, irrespective of whether 
the claim 1s valid o1 not The Collector has no power to finally adjudicate upon the rights of con- 
flcting clamants — Hence even a person claiming a right under an agreement to sell has a right to 
seek a reference under sections 18 and 30 of the Act to the civil Court and the Land Acquisition Officer 
cannot refuse to make the reference on the ground that such a person 1s not one interested in the 
acquisition 
Petition under Article 226 of the Constitution of India to issue a writ of mandamus 
directing the respondent, Special Tahsildar (Land Acquisition), Industrial Estate, 


near Avadi, Guindy, Chingleput District 
Sharfuddin, fo. Petitioner 
The Assistant Government Pleader, for, Respondent 


The Court made the following 


ORDER —This 1s a petition in the nature of a writ of mandamus to direct the 
Special Tahsildar (Land Acquisition), IJ Ambattur at Saidapet, to refer his appli- 
cation dated 14th November, 1963 to the civil Court under sections 18 and 30 of 
the Land Acquisition Act, inasmuch as he 1s a person interested in the amount and 
in the apportionment of the compensation awarded 


EX The petitioner is an employee of the Dunlop Rubber Co He and a few other 
employees of the company struck a bargain with one Pichai Pillai and his three 
daughters, the owners of the land acquired in the Jand acquisition proceedings. 
by entering into an agreement of purchase on 27th August, 1962 for a consideration 
_ of Rs. 27750 In pursuance of the agreement, the petitioner paid a sum of 
Rs 3,000 at the time of the registration on 27th August, 1962. Subsequently 
he invested a furthe: sum of Rs 4,000 towards preparing a blue print and making 
out a lay-out consisting of 35 plots of building sites of various. dimensions with park 
and playground. "The roads were also laid out and gravelled and the sites plotted 
with survey stones 


While so, the Government published a notification under section 4 (1) of the 
Act that the petitioner’s lands along with other lands were needed for the purpose 
of establishing the dustrial estate near Avadi The petitioner sent an application 
to the director of Industries and Commerce requesting him to exempt the acquisi- 
tion of the lands concerned 1n this writ petition, or in the alternative that the sum 
of Rs 18,251 paid as sale consideration might be awarded as compensation. 


*WP No 1472 of 1963 7th October, 1966. 
42 





330 THE MADRAS LAW JOURNAL REPORTS, [1967 


Nonetheless, the land acquisition proceedings continued by the issue of notices 
to the petitioner under sections 6 and 9 of the Act calling upon him to vacate and 
deliver possession Finally an award was passed on, 12th September, 1963 of which 
the petitioner had no notice The petitioner came to know of the award on 3rd 
November, 1963 and on 4th November, 1963 sent an application to the Land 
Acquisition Officer under sections 18 and 30 of the Act requesting him to refer 
the matter to the civil Court, as he was a person interested in the amount and ın 
the apportionment of the compensation awarded The Land Acquisition Officer 
refused to consider his application, on the ground that he was not a person interested 
in the award and that hence his request for a reference under section 30 could not 
be considered The petitioner, has therefore, filed this petition under Article 226 
of the Constitution of India praying that a writ may issue directing the Special 
Tahsildar to refer his application to the civil Court 


Ihe only question for consideration therefore 1s whether the petitioner 1s a 
person interested, as defined ın section 3 (2) of the Land Acquisition Act 


The definition section says that the expression.‘ person interested ” mcludes all 
persons claiming an interest 1n compensation to be made on account of the acquisi- 
tion of land under the Act. The expression ‘ person interested? 1s very compre- 
hensive and it does not profess to give an exhaustive definition The expression 
“person interested ” has been interpreted by various Courts, and the trend of the 
opinion seems to be that I should give a liberal interpretation. The earliest case 
on the point that comes to my mind 1s. Pestonje fehangir Modi, Yn ve,* where Justice 
Maclead said: 


“Under section 3 (5) the expression ‘ person interested ” includes all persons claiming an interest 
in compensation to be made on account of the acquisition of land under the Act It 1s quite 
possible that a person may be interested in the compensation money without having an interest in the 
land ın the legal sense of the term.” 


In Chhutan Lal v. Mulchand?, the Punjab Chief Court had to consider whether 
a person who had entered into a valid agreement for the purchase of land was a 
“person interested ’ within the meaning of section 3 (6) of the Land Acquisition Act. 
It observed that the expression ‘ person interested’ as defined ın the Act was wide 
enough to include the equitable interest In Kako Bar v L A Collector?, 
it was observed that under section 3 (2) of the Act it was immaterial whether there 
was any substance in the claim made by the person applying under section 18 or 
not. In State of Bihar v. Dr. G. H Grant*, 1t 1s observed thus : 


** The * definition of person interested in the land ’ according to the Actos not exhaustive VVhat 
it really means 1s that ıt includes any person claiming interest in the amount of compensation whether 
it be a valid clam or not The Collector is bound to treat every person who claims compensation 
as an interested person He should include him in the award under section 14, even though he 
may award him nothing ” 


It is also useful to refer to the obseivations of the Supreme Court in Grant v 
State of Bihar?. 


“ The Collector is not authorised to decide finally the conflicting 11ghts of the persons interested 
in the amount of compensation , he 1s primarily concerned with the acquisition of the land İn deter- 
mining the amount of compensation which may be offerred, he has, 1t 1s true, to apportion the amount 
of compensation between the persons known or believed to be interested 1n the land, of whom, or of 
‘whose claims he has information, whether or not they have appeared before him But the scheme 
of apportionment by the Collector does not finally determine the rights of the persons interested in the 
amount of compensation , the award 1s only conclusive between the Collector and the persons interest- 
ed and not among the persons interested The Collector has no power to finally adjudicate upon the 
title to compensation , that dispute has to be decided either in a reference under section 18 or undei 
section 30 or In a separate suit ” 


On a review of the case-law on the subject, it seems to me that the expression 
* person interested ” does not require that a person must 1eally have an interest ın 
the land sought to be acquired It 1s enough if he claims an interest in compen- 
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sation, as distinguished from an interest in the property sought to be acquired As 
long as a person claims an interest in the compensation, he 1s a peison interested 
within the meaning of the definition of thatexpression Even if a person denies the 
clam of the landlord, he 1s a person interested. Equal y, a person may be interested 
even though his title to the land 1s not admitted. or his right to compensation 1s 
denied. A person, without having an interest in the land, may be a “ person 
interested ” ın the compensation money within the meaning of that expression 
Thus in the instant case, here 1s a person who has entered into a valid registered 
agreement to purchase property from the original owners of the property He has 
also paid. a sum of Rs 3,000 towards the sale price He has also spent a consider- 
able amount in improving the property Certainly when this property 1s acquired, he 
1s also a person interested 1n the compensation amount. But this will not automati- 
cally create any right ın the petitioner to claim compensation He will have to 
establish that he 1s also a person interested along with other persons to claim com- 
pensation Under the circumstances, the Collector has simply to forward his 
application under section 18 of the Act and leave the parties to fight out their 
respective claims ın the civil Court The petitioner is, therefore, entitled to a 
‘writ of mandamus directing the Special Thasildar to refer the application of the 
petitioner dated 4th November, 1963 to a civil Court under sections 18 and 30 
of the Act 


The writ petition 1s allowed There will be no order as to costs. 
R M. ————— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE K SrinivAsAN AND MR. Justice R. SADASIVAM 


Mam & Co , Rayavaram, Tiruchirapalli District and others . — Petitioners” 
v. 
Forest Range Officer, Thuraiyur, and another Respondents 


Forest Act (XVI of 1927), section 43 amended by Madras Act (XXXVI of 1961) —4f offends Article 19 
(1) (f) and Article 31 (1) of the Constttutton of Indta—Gonfrscation of vehicle used in committing a forest offence 
—If obligatory. 


In deciding whether a particula: provision of a Statute violates the provisions of Article 19 of 
the Constitution and in applying the test of reasonableness prescribed under clauses (2)to (6) of the 
said Article the nature of the right alleged to have been infringed, the underlying purpose of the res- 
trictions imposed, the extent and urgency of the evil sought to be remedied thereby, the disproportion 
of the 1mposition, the prevailing conditions at the time have all to be taken into consideration No 
abstract standard or general pattern of reasonableness can be laid down as applicable to all cases 


Till the amendment of section 43 of the Forest Act by Madras Amendment Act XXXVI of 1961, 
it was held that the owner of the vehicle used in the commission of an offence under the Forest Act 
(similar to enactments like the Opium Act, etc ) could get a return of the same if he proves that 1t was 
"used without his connivance or knoweldge It was held that the Legislature did not mtend to penalise 
even persons whose vehicles have been used by some one else for the commission of an offence — It 1s 
reasonable to infer that the object of the confiscation of the vehicles used 1n committing offences 1s 
to prevent forest offences and this could be achieved without confiscating the vehicles of 1nnocent 
persons Further an accused under the Act 1s given an option to compound the offence and a right 
of appeal 1s provided in respect of the property seized under the Act A person whose vehicle has 
been used without his knowledge cannot obviously take advantage of those provisions 1f 1t 1s to be held 
that the Court 1s bound to order confiscation of the vehicle in all cases The use of the word “ shall’ 
in section 43 of the Act, as amended by the Act of 1961, does not mean that confiscation 1s obligatory 
It 1s a penal statute and it should be so construed that a person who has not committed any offence 
should not be visited with a penalty If the section made confiscation of the vehicle obhgatory under 
any circumstances so as to affect the rights of innocent owners of vehicles, then the amending Act 
may have to be struck down as imposing an unreasonable restriction under Article 19 of the Consti- 
tution 


Petition praying that in the circumstances stated therein the High Court will 
‘be pleased to set aside the order of the Court of the District Magistrate, Tiruchirapalli, 
dated 5th May, 1965 and made in Orl M P. No 207 of 1965 (CC No 644 of 
1962 on the file of the Sub-Magistrate, Perambalur), etc 
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Fyzee Mahmood, S. Viswanathan and T R Srinivasan, for Petitioners. 
Advocate-General for Public Prosecutor, for Respondents 


When the petition came on for hearing before him the following Order of 
Reference to a Bench by 


Sadasiwam, 7 —The main question to be considered in this petition is whether 
section 43 of the Forest Act as amended offends the right to property guaranteed 
under Articles 19 (1) (f) and 31 (1) of the Constitution of India This question. 
has been considered by Kailasam, J.,1n Crl MP No. 2290 of 1964, and answered 
in the negative But as the question 1s an important one and some relevant consi- 
derations do not appear to have been brought to his notice, I consider it fit to refer 
this question to a Bench, and ın doing so, I shall briefly advert to the said conside- 
rations 


Section 43 of the Forest Act originally stood as follows : 


** When any person 1s convicted of a forest offence, all timber or forest produce in respect of which. 

such offence has been committed, and all tools, ropes, chains, boats, vehicles and cattle used in com- 
mutting such offence, shall be hable, by order of the convicting Magistrate, to confiscation Such 
confiscation may be ın addition to any other punishment prescribed for such offence ” 
But the section was amended by Madras Act XXXVI of 1961 by substituting the 
words ““ shall be confiscated to the Government ” for the words “shall be hable, 
by order of the convicting Magistrate, to confiscatıon”” The words “ such confis- 
cation may be in addition to any other punishment prescribed for such offence ” 
were omitted 


The car MDT No. 3625 was confiscated in C C No 644 of 1962, on the file of 
the Court of Sub-Magistrate, Perambulur, on the ground that it was used as a 
vehicle for the commiıssıon of a forest offence, namely, transport of sandalwood 
billets from the reserve forest Though the order of confiscation wes passed as early 
as on 10th April, 1962, the petitioner herein filed C MP No 207 of 1965 before the 
District Magistrate (J), Tiruchirapalli, for the return of the car only on 3rd April, 
1965, on the ground that he was the owner of the car, who had given it to one 
Krıshnasvvamı Chetti under a hire-purchase agreement ‘The order of the District 
Magistrate shows how Krıshnasvvamı Chetti filed several infructuous petitions, 
which he took up to this Court on more than one occasion. The learned District 
Magistrate did not negative the claim of the petitioner on merits, but relying on 
the decision of Kailasam, ) , in CM Ps Nos 2841 and 2842 of 1964 filed by 
Krıshnasamı Chetti that 1t 1s obligatory on the part of the Court to confiscate the 
property used in the commission of a forest offence, by virtue of section 43 of the 
Madras Forest Act as amended by Madras Act XXXVI of 1961, he observed that 
ıt was 1mmaterial who was the real owner of the car and dismissed the petition. 


The decision of Kailasam, J , that by virtue of section 43 of the Forest Act as 
amended ist is obligatory to confiscate the vehicle used 1n committing a forest offence 
is not open to question in view of the decision of the Supreme Court in Indo-China 
Steam Navigation Co. v. fast Singh? But the Supreme Court held in that decision 
that a foreign company whose vessel had been confiscated for contravention of 
section 52-A of the Sea Customs Act 1s not entitled to challenge the validity of section 
52-A on the ground that though mens reais not an essential element of the section, 
ıt is ultra vires of Articles 14, 19 and 31 (1) of the Constitution It was observed 
in that decision that certain rights guaranteed to the citizens of India under Article 
19 being not available to foreigners, the pleas which may successfully be raised by the 
citizens on the strength of the said rights guaranteed under Article 19 would not 
be available to foreigners. The Judges of the Supreme Court however made it 
clear that they were not expressing any opinion on the validity of section 52-A of 
the Sea Customs Act under Article 19 (1) (f) of the Constitution and that 1f the 
said question were to arise for their decisionin any case, they would have to 
consider whether the provisions of section 52-A are not justified by Article 19 (5). 
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In State of Madras v V G Row}, it has been held that in applying the test of 
reasonableness, the nature of the right alleged to have been infringed, the under- 
lying purpose of the restrictions imposed, the extent and urgency of the evil sought 
to be iemedied thereby, the disproportion of the imposition, the prevailing 
conditions at the time, should all be taken into consideration. In Collector of 
Customs v Sampathu Chetty®, it was held that the test for ascertaining the reasona- 
bleness postulated of the restrictions 1n clauses (2) to (6) of Article 19 should be 
applied to each individual Statute impugned and no abstrat standard, or general 
pattern of reasonableness can be laid down. as applicable to all cases 


The conclusion ofKailasam, J. thatit cannot be said thatit 1s not a reasonable 
restriction to require the owner to use his property insuch a way as not to be used 
ın the commission. of any offence, if I may say so with respect, 1s too wide inits 
terms The offenders under the Forest Act could have robbed the motor vchicle 
and committed the forest offence, and under section 43 of the Forest Act as 
amended, the vehicle should be corfiscated as 1t was used 1n a forest offence. It 
could not be reasonably urged that the owner of the vehicle should not have allowed 
the robbery and prevented the robbers from using 1t 1n committing the forest offence 
It 1s not clear from the Forest Act the object which 1s sought to be achieved by the 
confiscation of the vehicle But ıt may be inferred that such confiscation 1s deemed 
necessary to prevent forest offences In fact the amendment of the Forest Act made 
by Madras Act XXXVI of 1961 refers only to offences relating to sandalwood 
trees 1n the reserve forests. Ifthe object of the Amending Act was only to preserve 
sandalwood trees ın the reserve forests, ıt would be sufficient to confiscate vehicles 
used to commit forest offences with regard to sandalwood. It should be seen that 
* forest offence ” as defined ın section 2 of the Madras Forest Act means an offence 
punishable under the Act or any rule made thereunder. Number of rules framed 
under the Forest Act have created trivial offences Thus page 104 of the Madras 
Forest Manual, Volume I, 1940 Edition, contains rules to regulate fishing other 
than the trout m the Palnı Hills, Madura District, Rule 1 provides: 


* Save as heremafter provided in these rules, no person shall fish in the Kodaikanal Lake, the 
Kodaikanal water-works reservoir, the Bryant Park pond or in their effluents or m any of the effluents 
lymg within the boundaries specified in the schedule annexed to these rules ” 


Thus, if a person sits in a car on the bank of the Kodaikanal lake and catches two 
fishes without licence and carries them ın his car, the car would be liable to be 
confiscated Though section 52-A of the Sea Customs Act provides for confiscation 
of aship contaming device for concealing goods, thereıs a provision in section 183 
of the same Act that whenever confiscation 1s authorised by the Act, the Officer 
adjudicating 1t shall give the owner of the goods an option to pay in lieu of con- 
fiscatıon such fine as the officer thinks fit Thus in the case of a trivial violation, 
the owner ofa ship could pay a small fine and get back the ship In Mehtab Singh 6? Sons 
v State of Madhya Pradesh?, clause (d) of section 11 of the Opium Act as amended in 
the State of Madhya Pradesh, though hit directly by Article 19 (1) (7) ofthe Consti- 
tution inasmuch as it leaves no option in the matter of confiscation of any conveyance 
not necessarily of an accused but also belonging to an innocent person, was held to 
be saved by clause (5) of Article 19, as 1t imposed reasonable restriction on a peison’s 
fundamental nght to property in the interests of the general public But under 
section 12 of the Opium Act, whenever cor fi.cation is authorised by the Act, the 
Officer ordering it may give the owner of the thing hable to be corfiscated an 
option to pay, m leu of confiscation, such fine as the officer thinks fit There is no 
such corresponding provision in the Forest Act 


Till the amendment of section 43 of the Forest Act and the decision of the 
Supreme Court referred to above, 1t has been the view of this Court that the owner 
ue  —— ——  — — ——- 
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of the vehicle could get a return of the same if he proves that 1t was used without 
his connivance or knowledge (Vide Kesavalu Naidu, In re)!l, In fact, Ananta- 
narayanan, J, has on a prior petition filed by Krishnaswami Chettiar for 
the return of the same car in this case, held that ır could not have been the intention 
of the Legislature that even unwary owners of vehicles, whose vehicles have been 
used for the commussion of such offences without their knowledge,should be penalised 
by orders of confiscation of such vehicles, merely because the vehicles have been 
used as instruments in the commission of offences under the law (Forest Act), by 
other unscrupulous persons. It 1s true Kailasam, J explained away these observa- 
tions by stating that the learned Judge was not dealing with section 43 of the Madras 
Forest Act and that his attention was not drawn to the amended section which 
makes it obligatory on the Court to confiscate the property, which 1s used 1n the 
commission of the offence. 


In this connection two other circumstances have to be considered Section 55 
of the Forest Act provides that: 


“ Any Forest Officer specially empowered in this behalf may accept from any person reasonably 
suspected of having committed any forest offence other than an offence under section 5o or section 
52 a sum of money by way of compensation for the offence which may have been committed , and 
where any property has been seized as liable to confiscation, may release the same on payment of the 
value thereof as estimated by such officer ” 


This shows that an accused who commits an offence under the Forest Act can 
compound the offence and avoid confiscation of tis vehicle It could not have 
been the intention of the Legislature that an innocent owner of a vehicle, which 
is wrongfully used by an unscrupulous offender under the Forest Act, should be in 
a worse position than such an accused Section 55 clearly indicates that 1t 1s not 
necessary to confiscate in all cases the vehicles used for the commussion of forest 
offences. Another circumstance to be noted is the provision contained in section 
47 of the Forest Act giving a right of appeal to any person claiming to be interested 
in property seized under section 41 against an order of confiscation passed under 
sections 43 to 45 of the Forest Act _I fail to see what objection the owner of a vehicle 
can put forward to the confiscation of his vehicle which has been used without 
his knowledge or connivance 1n the commission of forest offence, having regard to 
the absolute character of the provision contamed in section 43 of the Act. It 1s 
true that the owner can plead that the vehicle was not used for committing the 
forest offence. But obviously such a plea would be totally inconsistent with the 
0: of the accused. of the forest offence which entailed the confiscation of the 
vehicle. 


Having regard to the above circumstances, I entertain doubts about the correct- 
ness of the decision of Kailasam, J., 1n Crl M.P. No. 2290 of 1964. Hence the 
question referred to at the commencement of this order should, in my opimon, 
be considered by a Bench ofthis Court. I therefore direct the papers to be placed 
before my Lord the Chief Justice for suitable orders 


In pursuance of the above Order of reference the petition came on for hearing 
before a Bench (K. Srinwasan and R. Sadasivam, F7 ) 


Fyzee Mohamed, Advocate for Petitioner m. Crl M. P. No 8266 of 1965. 


The Advocate-General for the Special Public Prosecutor on behalf of the State. 
The Order ofthe Court was made by 


Sadaswam, f —The question of law referred to this Bench is whether section 43 
ofthe Madras Forest Act as amended by the Madras Act XXXVI of 1961 offends 
the right to property guaranteed, under Articles 19 (1) (.^) and 31 (1) of the Consti- 
tution of India. 

—— 
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Section 43 of the Forest Act origmally stood as follows . 


*"When any person 1s convicted of a forest offence, all timber or forest produce m respect of which 
such offence has been committed, and all tools, ropes, chains, boats, vehicles and cattle used in com- 
mittmg such offence, shall be liable , by order of the convicting Magistrate, to confiscation Such 
confiscation may be tn addition to any other punishment prescribed for such offence ” 


But the section was amended by Madras Act XXXVI of 1961 by substituting the 
words “ shall be confiscated to the Government ” for the words * shall be liable, 
by order of the convicting Magistrate, to confiscation, ”” 


Till the amendment of secton 43 of the Forest Act ard the decision 
of the Supreme Court in Indo-China Steam Navigation Co v fast Singh}, it has been 
the view of this Court that the owner of the vehicle used in the commission of an 
offence under the Forest Act, or Opium Act, or other srmil 


ar Acts, could get a 
return of the same, if he proves that it was used without his connivance or knowledge 
In fact, Anantanarayanan, J., as he then was, has, on a prior petition for the return 


ofthe car MDT. No 3625 filed by one Krishnaswam:1 Chetti, who had purchased the 
car under a hire-purchase agreement, held that it could not have bcen the intention 
of the Legislature that even unwary owners of vehicles, whose velucles have been 
used for the commussion of such offences without their knowledge, should be pena- 
hsed by orders of confiscation of such vehicles merely because the vehicles have been 
used as instruments ın commission of offences under the law (Forest) Act by other 
unscrupulous persons But when the matter again came up im revision at the 
instance of the said Krishnaswami Chetty after his petition was dismissed on merits 
by the Courts below, Kailasam, J., declined to interfere in revision 


The reference 1n this case has been made by one of us in a revision petition 
filed by Mam & Co , who gave the car to Krishnaswami Chetti on a hire-purchase 
agreement, against the order of the District Magistrate decluurg to go into the 
question on merits on the ground that it 1s obligatory on the Court to confiscate 
the property used in the commussion of the offence. The order of reference has 
been made as some relevant considerations did not appear to have been brought 
to the notice of Kailasam, J , and the observation of Kailasam, J , that it canno: be 
said that it 1$ not a reasonable restriction to require the owner to use his property 
in such a way as not to be used in the commission of any offence appeared to be too 
wide in its terms In the order of reference it 1s stated by way of illustration thai 
if the offenders under the Forest Act had stolen the motor vehicle and committed 
the forest offence and 1f under section 43 of the Forest Act as amended it was obli- 
gatory that the vehicle should be confiscated as it was used m a forest offence the 
owner of the vehicle could have no remedy even though it could not be reasonably 
urged that the owner of the vehicle should not have allowed the theft and prevented 
the thieves from using it in commutting the forest offence. Tt may be reasonable to 
infer that the object of such confiscation is to prevent forest offences and this could 
be achieved without confiscating the vehicles of innocent persons Several of the 
rules framed under the Forest Act have created trivial offences. Thus page 104 
of the Madras Forest Manual, Volume I, 1940 Edition, contains iules to regulate 
fishing other than trout in the Palnı Hills, Madura Distiict Rule 1 provides : 

“ Save as heremafter provided in these 1ules, no person shall fish m the Kodaikanal lake, the 
Kodaikanal water-works reservoir, the Byrant Park Pond or in their effluents or ın any of the effluents 
lying within the boundaries specified in the Schedule annexed to these rules ” 

Thus if a person sits in a car on the bank of the Kodaikanal lake and catches a 
fish or two without licence and carries the same in his car, the car would be hable 
to be confiscated. There 1s no provision m the Forest Act, unlike in section 183 
of the Sea Customs Act and section 12 of the Opium Act to enable an owner to 
pay such fine as the concerned officer may think fit to umpose in heu of the confisca- 
tion of hus vehicle — It is also significant to note that an accused who commits an 
offence under the Forest Act can compound the offence and avoid corfiscation of 
his vehicle and it could not have been the intention of the Legislature that an inno- 
cent owner of a vehicle, which is wrongfully used by an unscrupulous offender 
a a a MM MM —— 
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under the Forest Act, should be ın a worse position than such an accused Further > 
section 47 of the Forest Act gives a right of appeal to any person claiming to be 
interested 1n the property seized under section 41 of the same Act against an order 
of confiscation passed under sections 43 to 45 of the same Act We fail to see what 
objections the owner of a vehicle can put forward by way of appeal to the confis- 
cation of his vehicle which has been used without his knowledge or connivance in 
the commussion of forest offence if it is obligatory on the Court in all cases to confis- 
cate the vehicle used in a forest offence 


Subsequent to this reference, the Supreme Court has delivered judgment in 
Criminal Appeal No 97 of 1964 on its file in dealing an identical question which 
arose m the following circumstances under the Oprum Act ‘The relevant words 
of section 11 of the Opium Act of 1878 are as follows - 

** Section 11—Conftscation of Oprum —In any case in which an offence unde: section g has been 
committed the vessels, packages and coverings 1n which any opium liable 
to confiscation under this section is found, and the other contents (1f any) of the vessel or package in 


which such opium may be concealed, and the animals and conveyance used in cairying it shall like- 
wise be hable to confiscation ”’ 


The above provision was amended by the Opium (Madhya Bharat Amendment) 
Act, 1955 (Act XV of 1955) in the following words 


* Section 11 In any casein which an offence under sections 9, 9-A, 9-B, 9-C, 9-D, 9-E, g-F and 
9-G has been committed, the property detailed hereinbelow shall be confiscated 


(6) the receptacles, in which such opium may be concealed, and the animals, carts, 
vessels, rafts and conveyances used ın carrying at " 


It was contended on behalf of the State that the different phraseology deliberately 
employed by the Amending Act clearly disclosed the intention of the Legislature of 
making it obligatory on the Court to confiscate the vehicle used for the transport 
of oprum. But the Supreme Court held that the High Court was correct in read- 
ing section 11 of the Madhya Bharat Act as permissive and not obligatory The 
Supreme Court referred to three relevant considerations in the following terms : 
“€ It 1s well settled that the use of the word ‘ shall? does not always mean that the enactment 1s 
obligatory or mandatory , 1t depends upon the context in which the word ‘shall’ occurs and the 
other circumstances “Three considerations are relevant in construing section i1 First it is not 
denied by Mr Shroff (the learned Advocate for the State) that 1t would be unjust to confiscate the 
truck of a person if he has no knowledge whatsoever that the truck was being used for transporting 
opium Suppose a person steals a truck and then uses it for transporting contraband oprum Accord- 
in¢ to Mr Shroff, the truck would have to be confiscatéd It 1s well recognised that if a statute leads 
to absurdity, hardship or injustice, presumably not intended, a construction may be put upon it which 


modifies the meaning of the words, and even the structure of the sentence (Vide Tuath Singh v 
Bachutar Singh) * 


Sécondly it 1s a penal statute and 1t should, 1f possible, be construed in such a way that a person 
who has not committed or abetted any offence should not be visited with a penalty 


Thirdly if the meaning suggested by Mr Shroff is given, section 11 (d) of the Madhya Bharat 
Act may have to be struck down as imposing unreasonable restrictions under Article 19 of the Consti- 
tution ~ Bearing all these considerations 1n mind, we consider that section 11 of the Madhya Bharat 
Act 1s not obligatory and it is for the Court to consider in each case whether the vehicle in which the 
contraband opium 1s found or 1s being transported should be confiscated or not, having regard to all 
the circumstances of the case ” 


Applying the principles of the above decision to the question referred to us, 
we have no hesitation in coming to the conclusion that the word * shall? introduced 
by the Amending Madras Act XXXVI of 1961 does not make it obligatory on the 
Court to confiscate the vehicle used ın a forest offence in each and every case itres- 
pective of the innocence of the owner of the vehicle We have already referred to 
the relevant consideration ın support ofthe said view Ifreally Madras Act XXXVI 
of 1961 madeit obligatory to confiscate the vehicle used in the commission. of a 
forest offence under any c'rcumstances so as to affect the rights of innocent owners 
of the vehicles, the amending Act may have to be struck down as imposing unreason- 
able restrictions undér Article 19 of the Constitution. Thus, having regard to 
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the relevant considerations we are of opinion that the amendment of section 43 
of the Madras Forest Act by Madras Act XXXVI of 1961 by the substitution of 
the words “ shall be liable, by order of the convicting Magistrate, to confiscation ” 
does not make it obligatory to confiscate the vehicles used ın forest offences in all 
cases and that 1t is for the Court to consider m each case whether the vehicle used 
in the commission of the forest offence should be confiscated or not having regard 
to all the circumstances of the case. 

The reference is answered accordingly. 

Crl. M. P. No. 3265 of 1965.—The decision in Crl.M P. No. 2024 of 1965 will 
govern this case also. 

R.M. | Answered uccordingly 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 


PRESENT :—MR. Justice K.S. RAMAMURTI. 





S. M. Abdul Jameel .. Plainiiff* 
0, 
Messrs. Simson and Machonochy Ltd. and others .. Defendants. 


Madras Buildings (Lease and Rent Control Amendment) Act (XI of 1964), section 3—Constructton. 

Landlord and tenant— Termination of main lease—Sub-lessee’s right to continue 1n possession——Main lessee’s 
liability for such continued possession by sub-lessee— Tenant from month to month — Rights —Contractual tenancy 
coming to an end by efflux of time—Continued possession by tenant and acceptance of rent by landlord thereafter — 
New contractual tenancy uf can be inferred. ‘ 

Section 3 of the Madras Amendment Act XI of 1964 being a provision dealing with the depriva- 
tion or curtailment of the vested rights already accrued should naturally receive a strict construction 
with the necessary presumption that Parliament does not intend to interfere retrospectively with exist- 
ing rights except to the limited extent clearly manifested in the Act. Such Statutes should not be 
construed to have a greater retrospective operation than its clear language renders it necessary. 
If there 1s any doubt about the meaning of the language employed the rights already acquired 
-would continue to be enforceable. 

In the case of a tenancy, if the main lease terminates or a decree or order for eviction 1s passed 
against the main tenant, the landlord will be entitled to obtain possession of the property leased, the 
sub-tenants having no independent rights The determination of the main lease may arise in any 
manner known to law, either by the lessee himself consenting to the termination of the lease, or 
rendering himself hable to eviction under the provisions of an Act or by efflux of time and if rights 
flowing therefrom are sought to be enforced by the landlord, the sub-tenants cannot successfully 
resist such proceedings Decisions have even gone to the extent that a sub-tenant need not even 
be a party to “he proceeding for eviction against the main tenant 

If the main tenancy 1s determined and if the landlord gives the sub-tenant notice of this termi- 
mation as well as the notice terminating the sub-tenancy, the fact that the sub-tenant remains in 
Possession claiming to be a statutory tenant will not render the main tenant hable for rent or damages 
for use and occupation as the main tenant must be held to have done everything legally possible to 
give the landlord vacant possession 

A tenant from month to month has two rights (a) to terminate the lease by fifteen days’ notice 
and (2) to surrender at the end of any month even without any prior notice. The tenant's right 
is not restricted to a right to terminate the lease by fifteen days’ notice Both the rights are available, 

If a contractual tenancy comes to an end by efflux of time and if the tenant continues in possession 
and the landlord accepts the rent after such expiration that will not afford ground for holding that 
the landlord has assented to a new contractual tenancy. (Vide Ganga Dutt v Kartika Chandra Das, 
AIR 1961 S/C 1067) 


Suit by the plaintiff seeking to recover possession of the portion of the pre- 
mises in the occupation of defendants 2 and 3, and also claiming damages for use 
and occupation as well as some damages for restoration of electric installations 
and repairs to the ground floor etc. 

A Srirangachariar and P Shafir Ahmed for Plaintiff. 

King of Partridge and A. R. Krishnaswam: for Defendants, 

The Court delivered the following 


TUDGMENT —The only point that survives for decision is whether the second 
defendant 1s entitled to rely upon section 3 of Madras Act XI of 1964, amendment 
—————— ———————— P — a .—.... 
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+o the Madras Buildings (Lease and Rent Control) Act of 1960. The brief facts of 
the case may be stated. 


The suit property known as “ Badshaw Buildings’ situated in Errabalu Chetty 
‘Street and Sembudoss Street was leased out by the plaintiff to the first defendant 
for a period of ten years commencing from Ist January, 1954, under the registered 
deed of lease, Exhibit P-1 on a monthly rent of Rs. 1,750 for the entire premises. 
This lease deed under clause 6 (3) empowered the lessee to assign, let or sub-let 
all or any portion of the demised premuses as the lessee may deem fit during the 
currency of the lease. In pursuance of that power, the first defendant had sub-let 
two separate portions of the premises to 2nd and 3rd defendants. The period, of 
termination of the lease 1s 21st December, 1963, but during that last year of the 
lease the first defendant made some attempts with the plaintiff to obtain a renewal 
of the lease but without success as the plaintiff would not agree to a renewal of the 
lease and insisted upon having possession of the premises after the expiry of the ten 
year period. In view of this insistence of the plaintiff to obtam possession on the 
termination of the lease, the first defendant had duly informed defendants 2 and 3, 
the sub-lessees, that on the expiry of the lease by 31st December, 1963 they must 
vacate and hand over possession. While matters stood thus, the plaintiff wrote 
to the first defendant that the lease would stand terminated and determmed by 
31st December, 1963, that vacant possession of the premises should be handed over 
to the Plaintiff on or before İst January, 1964, and that in default the plaintiff 
would be entitled to damages for use and occupation of the building at the rate of 
Re. 1 per square foot per mensem. Thereupon the first defendant wrote to the 
plaintiff, Exhibit P-6 dated 2nd December, 1963 informing the plaintiff that the 
first defendant had recently purchased a building in Sydenhams Road, Periamet, 
that some repairs had to be carried out ın that building, and that within a period 
of four months they would effect the repairs and shift to the new building after 
handing over possession of the suit premuses to the plaintiff. In that letter the 
first defendant wanted the lease to continue till Ist April, 1964 for a period of three 
months on the same terms as to rent as in the lease deed Exhibit P-1. The plaintiff 
did not agree to this suggestion and insisted upon having possession of the premises 
on Ist January, 1964 and in default damages for use and occupation at the rate 
of Re. 1 per square foot per mensem. Under their reply, Exhibit P-8, dated 27th 
December, 1965 the first defendant reiterated the same attitude, insisting upon an 
extension of the lease till the first defendant was in a position to shift to 1ts new build- 
ing. It 1s unnecessary to refer to the further correspondence between the parties, 
and it 15 sufficient to mention that under Exhibit P-9, the letter sent by the plaintiff 
to the Counsel for the first defendant on 2nd January, 1964 the plaintiff still adhered 
to his decision. The first defendant ultimately vacated that portion of the premises 
in 1ts occupation on 30th April, 1964 and handed over the keys thereof to the plaintiff. 
As defendants 2 and 3 however refused to vacate, the plamtiff was told that he 
may take symbolical possession of the portion in the occupation of defendants 2 and 
$, and that necessary letters of attornment would be obtained from them Exhibit 
P-15, the letter written by the first defendant to the plaintiff on 30th April, 1964, 
shows that on that day, the first defendant sent a cheque for Rs. 1,750 being the 
rent for the month of April, 1964, and also sent the keys of the locks in respect. 
of the portion which was in the occupation of the first defendant. On the same 
day the plaintiff sent the letter, Exhibit P-16, protesting at the failure of the first 
defendant to hand over possession of the property ın the possession of defendants. 
9 and 3 For these 4 months, January to April, 1964, it 1s the case of the first 
defendant, that the sum of Rs. 1,750 per month was sent to the plaintiff and received 
by the plaintiff towards rent while the case of the plaintiff 1s that the said sum of 
Rs. 1,750 per month was received by the plaintiff not as rent but only as compensa-- 
tion for use and occupation of the building from Ist January, 1964 without prejudice 
to other rights and claims of the plaintiff. 


The plaintiff filed the present action on 31st July, 1964 seeking to recover 
possession of the portion in occupation of defendants 2 and $, and also clamung: 
damages for use and occupation as well as some damages for restoration of electric 
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installations and repairs to the ground floor. In respect of the portion which was 
m the occupation of the first defendant and which was handed over to the plaintiff 
by the end of April 1964, the plaintiff claimed Rs. 5,000 per month as damages 
for use and occupation and after deducting the sum of Rs. 7,000 paid by the first 
defendant at the rate of Rs. 1,750 per month under this head for the period of four 
months the plaintiff clarmed a sum of Rs. 13,000 from the first defendant. For the 
portions in the occupation of defendants 2 and 3 the plaintiff clarmed damages for 
wrongful continuance, a sum of Rs. 14,000 at the rate of Rs. 2,000 per month from 
January, 1964 till the date of suit. The third defendant had handed over possession 
of the portion in its occupation and the plamtiff is therefore not seeking any relief 
as against the third defendant The second defendant took out an application, 
Application No. 3214 of 1965, seeking permission to file a supplemental written 
statement containing the plea that as a result of the passing of the Madras Amending 
Act XI of 1964, the plaintiff was not entitled to any rehef as against the second 
defendant on the ground that the first defendant was not liable to be evicted under 
the Madras Act XI of 1964 aforesaid, and that the second defendant was entitled. 
to resist the claim of the plaintiff in the right of the first defendant. 
* * * * * * * 

[After stating that the plaintiff gave up all his claims as against the Ist defen- 
dant and pointing out that the suit therefore survived only as against the second 
defendant with regard to the relief of recovery of possession of the property in its 
possession and with regard to the relief of damages and compensation for use and 
occupation and for wrongful possession Huis Lordship proceeded:] 


Before I proceed further it 1s necessary to refer to the amending Act, Madras 
Act II of 1964 (which received the assent of the President on 5th June, 1964) in 
particular, sections 2 and 3 of the Act. ; 


The Madras Rent Control Act (XXV of 1949) did not fix any ceiling limit 
and the Act applied to all the buildings as defined under the Act, irrespective of 
the rent for which they were let out. But under the Rent Control Act of 1960, 
(Madras Act XVIII of 1960) a ceiling limit was fixed under section 30. Section 30 
exempted the application of the provisions of the Act to residential buildings, the 
rental value of which exceeded Rs 250 per month, and non-residential buildings, 
the rental value of which exceeded Rs. 400 per month as entered in the property 
assessment books of the municipality. This provision was amended by Madras 
Act II of 1962 to provide that this exemption would apply to either a building or a 
part thereof and instead of the rental value as entered in the Property Tax Register the 
actual rent paid by the tenant was taken as the basis for the ceiling limit of Rs. 250 
(for residential buildings) or Rs. 400 for the non-residential buildings. Under 
Madras Act XI of 1964 the exempting provision relating to non-residential buildings 
was deleted with the result that so far as non-residential buildings were concerned, 
the tenant was given protection under the Act irrespective of the rent that he may 
be paymg either for the building or a portion thereof. Sections 2 and 3 of Madras 
Act XI of 1964 are in these terms: 

* Section ə Amendment of section go, Madras Act XVIII of 1960 —In section gö of the Madras 
Buildings (Lease and Rent Control) Act, 1960 (hereinafter referred to as the principal Act)— 
(1) 1n clause (11) the word ‘ or’ occurring at the end shall be omitted ; 
(11) clause (ın) shall be omitted ; 
(ın) m the Explanation, for the words, brackets and figures ‘clauses (1) and (11)’ the words, 
brackets and figures ‘clause (11) shall be substituted. . 


Section 3. Certain pending proceedings to abate — Every proceeding in respect of any non-residential 
building or part thereof pending before any Court or other authority or cfficer on the date of the publi- 
cation of this Act in the Fort St George Gazette and instituted on the ground that such building or part 
was exempt from the provisions of the principal Act by virtue of clause (ın) of section 80 of the princi- 
pal Act, shall abate ın 85 far as the proceeding relates to such building or part. All rights and privileges 
which may have accrued before such date to any landlora 1n respect of any non-residential building or- 
part thereof by virtue of clause (11) of section gö of the principal Act shall cease and determine and. 
shall not be enforceable . 

Provided that nothing contained in this section shall be deemed to invalidate any suit or pro^ 
ceeding in which the decree or order passed has been executed or satisfied 1n full before the date men- 
310ned in this section ” 
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‘The point that arises for decision relates to the proper interpretation of section 3, 
the saving clause. 


(1) Al] proceedings which have been initiated on the ground that the non- 
residential building or a part thereof was exempt from the provisions of the Act are 
to abate and cannot be prosecuted any further. 


(2) All rights and privileges which may have accrued to the landlord in 
respect of the non-residential building by virtue of the old provision 1n section 30 (3) 
Shall cease and shall not be enforceable. These rights, for example, may include, 
right to institute suits for eviction, right to sue for damages for use and occupation 
or mesne profits for wrongful possession and the right to execute decrees for eviction 
already obtamed but not executed. 


(3) If any decree or order already passed has been executed or Satisfied 1n 
full before the Act came into force the same shall not be invalidated , hor can it be 
re-opened. The question that arises for decision 1s whether the saving clause, 
Section 3, affords any protection to the sub-tenant the second defendant This 
provision, being one for the deprivation or curtailment of the vested rights already 
accrued (before 5th June, 1964) should naturally recerve a strict construction with the 
necessary presumption that Parlament does not intend to interfere retrospectively 
with existing rights, except to the limited extent clearly manifested in the Act. Such 
Statutes should not be construed to have a greater retrospective operation than its 
clear language renders it necessary. If there 1s any doubt about the meaning of 
the language employed the rights already acquired would continue to be enforce- 
able. 

If the mam lease terminates or if a decree or order for eviction is passed against 
the main tenant, the landlord will be entitled to obtain possession of the property 
leased, the sub-tenants having no independent rights. The determination of the 
main lease may arise in any manner known to law, either by lessee himself consenting 
to the termination of the lease, or rendering himself liable to eviction under the pro- 
visions of the Act or by efflux of time and if mghts flowing therefrom are sought to 
be enforced by the landlord, the sub-tenants cannot successfully resist such proceed- 
ings. It may be that as between the sub-tenant and his lessor, that 1s the lessee, the 
sub-tenant may not be liable to be evicted under the provisions of the Act But 
this right of the sub-tenant to continue 1n possession as against Ius own lessor, the 
main lessee, can avail nothing in a proceeding by the lessor Decisions have even 
gone to the extent that a sub-tenant need not even be a party to the proceeding for 
eviction against the main tenant. Section 26 of the present Act provides that an 
order for the eviction of the tenant passed under the Act shall be binding on all 
sub-tenants who are made parties in the application for eviction. Vide Ramachandra 
Sastr. v Mohamed Hussain? In a recent judgment of mme in CR.P. No 494 of 
1964 this aspect of the matter has been considered in full detail and all the relevant 
decisions have been examined In my judgment I have followed and applied the 
principle of the Bench decisions of this Court in Devaraja Bhatt v. V. S Raja*, and 
JExpress Estates Lid wv. Modern Furmshing House, as well as the latest decision of the 
Supreme Court in Rupchand v. Raghu: Vanch* In this connection it 1$ important 
to notice that in the Bench decision Express Estate Lid. v. Modern Furnshing House®, 
Rajamannar, C J., delivering the judgment on behalf of the Bench had adverted to 
the significance of the amendment introduced in 1951 to the Madras Rent Control 
Act of 1949 by which an inclusive definition of a tenant was introduced to the effect 
that a tenant, who sub-lets shall be deemed to be landlord within the meaning in 
relation to the sub-tenant It was pomted out that this definition would not affect 
the rights of the original landlord and its object was only to give a limited protection 
against eviction as between the tenant and the sub-tenant. 


This defeasible nature of the rights of the sub-tenant was also considered by a 
Bench of this Court in Katha Perumal v. Muthiah®, in a case arising under the Madras 
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Cultivating Tenants Protection Act. Ramachandra Iyer, C.J., put the matter 
thus at page 362: 


* Tt 1s well settled that there 1s neither privity of estate, nor privity of contract between the head. 
lessor and the sub-lessees and that therefore the sub-lessee will not be liable for rent nor on any cove- 
nants ın respect of the lease granted by the head lessor to the chief tenant — But ordinarily speaking the 
chief tenant stands in the same relationship to the sub-tenant as his own landlord stands towards him. 
For example, a sub-tenant will be estopped from denying the title of his landlord, namely, the chief 
tenant to grant the sub-tenancy, just 1n the same way as the chief tenant will be precluded from deny- 
ing the title of the head lessor at the time of the grant of the lease The head lessor’s rights will not be 
affected by the sub-lease Sub-tenants right will therefore stand or fall with the right of the main 
tenant. For example if the main lease comes to an end either by efflux of time or by forfeiture, then the 
sub-lessee will lose his right to possession as well But the case will perhaps be different where the head. 
lessee voluntarily surrenders in favour of his landlord in derogation of the rights granted by him to the 
sub-lessee But so long as the main lease 1s subsisting the sub-tenant will have all rights secured to 
him under his contract with his own lessor as well as those rights which a statute might give him as 
against the lessor. For example, if a main tenant obtains a lease from the head lessor for a term of 10 
years and he lets into possession of the land a cultivating tenant as sub-lessee for a period of one year, 
such sub-lessee would be a cultivating tenant within the meaning of the Act, and be entitled to all the 
privileges for the duration of his lessor’s title. If such title terminates on the expiry of the term, the 
sub-lessee’s right to remain in possession of the land notwithstanding the fact that ıt had been given to 
him under the statute, will have to automatically come to an end, as he cannot have a higher right than 
what his own lessor had 

To put 1t differently, such statutory rights of protection as a sub-tenant can have against his own 
lessor, will be determined and be limited by the duration of that lessor's right For example, if the 
main tenant”s tenancy 1s for a term, the sub-tenant entitled to protection under the Act will, notwith- 
standing the expiry of his contract, be entitled to remain in possession for the duration of that term. 
But ıt can extend no further Where the main tenant 1s himself protected by the statute, his sub- 
tenant can, as against him obtam protection under the Act for the duration of the statutory ripht 
of the main tenant " 

Reference may also be made to my decision m Ramachandra Chetti v. Mothaliyan- 
dan Chettar 8 From the foregoing it will be clear that the statutory right of 
protection of the sub-tenant is limited by the duration of the right of his own 
lessor (that 1s the main lessee) and it can extend no further. The result 
therefore 1s that if the plaintiff has got a right to evict the first defendant and 
recover possession of the entire premises the second defendant will have no 


independent or superior right on the basis of the sub-lease in hus favour. 


“ÜMy attention was drawn to some of the decisions in England and in India 
rendered under similar Rent Restriction Acts in which the relative rights of the 
landlord, the tenant and the sub-tenant came up for consideration. In some of 
them the landlord was held entitled to obtain possession from the sub-tenant while 
in some it was held that even though as between the landlord and the main lessee 
there was a determination of the lease by the surrender on the part of the mam 
lessee, the landlord would not be entitled to evict the sub-tenant. ]t may not be 
necessary to examıne those decisions in great detajl as in all those cases the relevant 
statutes contained an important distinguishing provision that on the determination. 
of the main lease the sub-tenant shall be deemed to have become a tenant of the 
lessor. À brief reference to the same shall be made later. - 


Learned Counsel for the second defendant did not seriously controvert this. 
position that in the case of a statutory tenancy the rights of the sub-tenant would 
perish along with that of the”main tenant, but he distinguished all the cases cited. 
at the Bar as cases dealing with statutory tenancies simpliciter. His argument 1s 
that after the expiry of the lease on 3lst December, 1963 there was a monthly 
tenancy created between the plaintiff and the first defendant and so long as that 
tenancy had not been validly determined by the issue of the requisite notice under 
section 106 of the Transfer of Property Act, the contractual tenancy between the 
plaintiff and the first defendant would continue. The plaintiff not having given a 
valid notice to determine and having noright to evict the first defendant during 
that situation and that during all that period when the plaintiff was labouring under 
the disability of having no right to secure possession from the first defendant, the 
second defendant who was in possession under a derivative title from the first 
defendant would be entitled to resist the-plaintiff’s-claim for -possession.-In substance. 
Ps a ine 
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his argument was that if during the currency of a contractual tenancy the main 
tenant created a sub-lease, the sub-lessee would be entitled to continue 1n possession 
for the duration of the period of the main lease, and his right would not be m any 
way affected by the conduct of the main lessee in exther agreeing to an earlier 
determination of the lease or a surrender of the same. Developing this aspect, the 
learned Counsel contended that the monthly lease did not terminate 1n. April, that 
before the plaintiff validly terminated the monthly contractual lease, the amending 
Act, Madras Act XI of 1964 had come into force and operated as a bar to the plamtıff 
seeking possession of the property from the first defendant thereafter, and that this 
bar against the plaintiff would operate not only for the benefit of the first defendant, 
but for the second defendant as well, since he was 1n possession under a derivative 
title from the former. On the facts learned Counsel urged that when the first defen- 
dant sent the rent of Rs. 1,750 every month from January to April, 1964, he sent 
it as rent for the respective months, and that even 1f the plaintiff had protested and 
claimed to receive the monthly payments not as rent but merely as damages for use 
and occupation with a reservation of his express rights, the acceptance of these 
payments, 1n law would however amount to the recognition of the status of the first 
defendant as a tenant from month to month under the principle of the decision in 
Katkhushroo v. Baz Jerbai!, following and applying the principle of the decision in 
Croft v. Lumley?. ‘This argument cannot be accepted as 1t proceeds upon a wrong 
and incorrect appreciation of the true events and the real factual position The 
correspondence referred to earlier clearly showsthat the extension of the lease desired 
by the first defendant was for a limited purpose and for a limited period. Vide 
the first defendant’s letter to the plaintiff, Exhibit P-6, dated 2nd December, 1963 
The ficst defendant has made ıt clear that they would continue in the premises 
only till they shift to the new premises in Sydenhams Road, Periamet, on or before 
Ist April, 1964, and for that purpose they desired the tenancy to be continved for a 
period of three months from Ist January, 1964. ‘That 1t was a tenancy for a limited 
period is again reiterated 1n the letter sent on behalf of the first defendant, Exhibit 
P-8, dated 27th December, 1963. ‘This contingent lease for a period of three months 
later on became by the turn of subsequent events a lease for four months as the 
first defendant could complete the repairs and shift only on 30th April, 1964. 
Whatever may be the protests of the plaintiff when he recerved monthly payments 
of Rs. 1,750 even applying the principle of the decision in Kaikhushroo v. Bat Terbaz1, 
it would only mean that the plaintiff’s protest will have to be ignored and the plaintiff 
will be bound by the terms on which the first defendant made the payment. In 
this case the condition 1s not a lease from month to month, but a lease for a parti- 
cular period, namely, till the first defendant was in a position to vacate and shift 
to their own new premises. It must be noticed that 1t is only an accident that this 
shifting occurred on 30th April, 1964. Itis just a comcidence perhaps due to 
the fact that the first defendant did not desire to shift in the middle of the 
month. But that does not affect the factual position that the extension of the 
lease insisted upon by the first defendant is only for a definite hmited period upto 
the contingency of their shifting to the new premises 

At this stage 1t is necessary to refer to Exhibit P-13, letter written by the first 
defendant to the plaintiff Even though that letter was written during the currency 
of a month, 11th April, 1t 1s clear that as a result of that letter the tenancy gets 
crystallised to a period of four months till 30th April, 1964 and the first defendant 
did not desire to be a tenant any longer. That letter also shows that even in respect 
of the portion in the possession of the defendants 2 and 3 the first defendant never 
asserted any right as a tenant and he had even suggested that letters of attornment 
can be obtaımed from them (defendants 2 and 3) as direct tenants of the plaintiff 
I am clearly of the view that in such a situation there 1$ no need for any valid notice 
passing between the plaintiff and the first defendant for determining the lease under 
section 106 of the Transfer of Property Act. At that time Act XI of 1964 had not 
come into force and it was purely a matter of arrangement between the plaintiff and 
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the first defendant. The position will be made clear if for purposes of argument 1t 
is assumed that at that time there was no Rent Control Act, Madras Act XVIII 
of 1960. The contractual tenancy would have clearly come to an end by 30th 
April, 1964, under Exhibit P-13, and it would not be open to the second defendant 
to say that the lease had not been validly determined and therefore the second defen- 
dant would be entitled to continue in possession 1n the right of the first defendant. 
I am clear m my mind that looked at from any point of view the first defendant 
ceased to be a tenant after 30th April, 1964 Even 1f 1t were to be held that ıt was 
a lease from month to month, this letter, Exhibit P-13, is sufficient to put an end 
to the lease and has actually determined the lease, and the second defendant cannot 
. thereafter claim any rights. 

There 1s another important reason why it 1s impossible to accept this contention 
of the second defendant, that there was a contractual tenancy between the plaintiff 
and the first defendant after 31st December, 1963 The first defendant himself 
never claimed any such right and on the other hand he claimed only the rights of a 
statutory tenant under Madras Act XI of 1964, in his written statement and in 
the arguments submitted on his behalf. The contention of the second defendant 
too was the same and 1n fact they filed a supplemental written sta.ement claiming 
rights as a statutory tenant under Act XI of 1964. This point was presented only 
now in the course of the arguments when the second defendant was confronted 
with insuperable difficulty as revealed by judicial decisions of this Court and of the 
Supreme Court regarding the rights of sub-tenant when the main tenancy comes 
toanend. It will be a perversion of facts to hold 1n this case that the first defendant 
was a contractual tenant. IJt1s meaningless to inflict upon him a contractual tenancy 
in respect of the portion occupied by defendants 2 and 3 because so far as the por- 
tion 1n the occupation of the first defendant was concerned he vacated and handed 
over the keys. During that four months period it 1s very doubtful whether the first 
defendant will have right to sub-let because it is impossible on the facts of this case 
to hold that acceptance of the payments of Rs. 1,750 every month would also 1nclude 
the recognition of a right to sub-let. One thing which 1s perfectly clear and beyond 
any shadow of doubt 1s that the first defendant never intended to claim nor claimed 
any right ın respect of any portion of the premises after 30th April, 1964. The 
first defendant simply pleaded his inability and hus legal difficulties to get posses- 
sion from the second and third defendants as the first defendant wrongly thought 
that they would be entitled to make some claim to remain 1n possession because the 
second and third defendants were not paying rent exceeding Rs 250 per month. 
It has been held that 1f the main tenancy 1s determined and if the landlord gives 
the sub-tenant notice of this termination as well as the notice terminating the sub- 
tenancy the fact that the sub-tenant remains 1n possession claiming to be a statutory 
tenant will not render the tenant liable for rent or damages for use and occupation 
as the main tenant must be held to have done everything legally possible to give the 
landlord vacant possession. Vide Woodfall on Landlord and Tenant, 26th Edi- 
tion page 1042 It 1s sufficient to refer to the leading decision in Reynolds v. Banner- 
an*! In that case the tenant gave his landlord due notice to quit and also a simi- 
lar notice terminating the lease to the sub-tenant. The sub-tenant claiming protec- 
tion under the Rent Restriction Act continued in occupation and refused to quit. 
The main tenant duly gave up possession to the landlord of his portion of the premises 
but was unable to give vacant possession of the portion 1n the occupation of the 
sub-tenant, and 1t was held that if the tenant had done all he could do to give vacant 
possession the tenant was not liable to the Jandlord for damages for use and occupa- 
tion My conclusion therefore 1s that factually there 1s no contractual tenancy bet- 
ween the parties, and the second defendant cannot be permitted to rely upon a con- 
tractual tenancy when not only did he not raise any such plea 1n the written state- 
ment but on the other hand clammed protection only as a statutory tenant ın his 
own independent right as well as in the right of the first defendant In para. 6 of his 
written statement the first defendant has claimed protection only as a statutory 
tenant. In paras 5 and 10 the first defendant had clearly stated that his tenancy 
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extended only upto 30th April, 1964, and that from Ist January, 1964 to 30th April, 
1964, the possession of the first defendant was as a statutory tenant. In the second 
defendant's written statement in paras. 5, 6, 12 and 13 the second defendant has 
stated that he 1s entitled to thc benefits of statutory tenant under the Rent Control 
Act. In the face of this specific pleading it is futile for the second defendant to 
rely upon any contractual tenancy. In my opinion the instant case 1s governed by 
the principle of the Bench decision in Express Estates Ltd v. Modern Furmshing House!, 
already referred to. ‘The facts ın that case were almost identical. In that case the 
properties were leased to Bosotto Brothers who sublet to the sub-lessee, the Modern 
Furnishing House. The Bench held that 1f Bosotto Brothers did not raise any objec- 
tion to the decree for possession, the Modern Furnishing House who was merely 
a sub-tenant under Bosotto Brothers cannot resist delivery of possession. There 
a decree was passed 1n a suit for possession against Bosotto Brothers and the dispute 
arose ın execution proceeding. In the present case in the very suit itself the first 
defendant in the course of the arguments conceded the night of the plamtiff to re- 
cover possession, provided the plaintiff gave up the claim for mesne profits as against 
the first defendant. 


Reference must also be made to the oft-quoted decision in Solomon v. Orwell?, 
in whuch the statutory tenant vacated that portion of the premises occupied by her 
by removing therefrom and by giving the keys to the landlord as 1n the instant case. 
But the sub-tenant refused to vacate from the portion ın his occupation. It was 
held that a statutory tenant had no interest capable of existing in law as an estate 
after the main tenant had vacated the premises, and that the sub-tenant’s rights of 
occupation automatically came to an end and that the landlord was entitled to 
possession of the entire property. 


Even if it is a contractual tenancy from month to month the possession of the 
second defendant 1s no better, As a tenant from month to month the first defen- 
dant has two rights (a) to terminate the lease by fifteen days’ notice; (5) to surrender 
at the end of any month even without any prior notice, ‘The tenant’s right is not 
restricted to a right to termimate the lease by fifteen days’ notice. Both the rights 
are available. After 31st December, 1963, when the second defendant continued 
under the first defendant he can continue only subject to the termination of the lease 
from month to month 1n one or two ways mentioned earlier. He continues and 
could continue ın possession only subject to that risk or contingency of the first 
defendant putting an end to the lease by surrendering at the end of any month. 
This was what has actually happened in the instant case. The derivative right which 
the second defendant claims to have acquired from the first defendant based upon 
contractual tenancy from month to month 1s defeasible and would automatically 
come to an end when that monthly tenancy is terminated. 

There 1s the further fact which I have already adverted to, that the plaintiff 
has elected to regard the first defendant as having performed his obligation to deliver 
the property to the lesser. If the plaintiff accepts that, by delivery or sur- 
render the lease comes to an end, and immediately the plamtiff gets a present right 
to possession of the property and whoever 1s 1n possession will be a trespasser as. 
against the plaintiff. It 1s quite competent to the plaintiff to give acquittance to. 
the Ist defendant with regard to his obligation and pursue the second defendant for 
recovery of possession. ‘This election can be made at any time either before the 
suit or in the course of the swt. Looked at from any point of view, I am clearly 
of the view that the second defendant cannot resist the plaintiff’s claim for possession. 

Learned Counsel for the second defendant placed considerable reliance upon 
the decision of the Supreme Court in Anand Nivas (P.) Lid v. Anandn3. In my 
opinion this decision, far from supporting the second defendant, 1s against him. 
In the majority judgment delivered by Shah, J., it has been held that the rights of a. 
sub-tenant would come to an end when the main tenant vacated the premises or 
when the main lease comes to an end. The decision in Solomon v. Orwell?, was 
ee NI 
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referred to with approval and followed. From the majority judgment it is clear 
that a statutory tenant has no right to sub-let and that a statutory tenant who con- 
tinues in possession on the determination of his contractual tenancy 1s permitted 
to remain 1n occupation so long as he observes and performs the conditions of the 
tenancy and pays rent, and that his personal right of occupation does not carry with 
it a mght to transfer or assign or sub-let the property. The main point that was 
stressed and argued in that case on which there was a difference of opmion between 
the majority and the minority (Sarkar, J.) as he then was, was whether a statutory 
tenant has a right to sub-let. Sarkar, J., as he then was, took the view that a statu- 
tory tenant has a right to sub-let while the majority view was to the contrary. This- 
case turned upon the peculiar provisions of the Bombay Rent Control Act of 1947 
and the Bombay Rent Control and Lodging House Ordinance of 1959 which con- 
tained the particular provision that if any portion of the rented premises has been 
lawfully sub-let the sub-lessee shall be deemed to have become the tenant of the 
landlord on the same terms and conditions if the interest of the main tenant 1s deter- 
muned for any reason. This provision is absent in the Madras Act and the instant. 
case 1s therefore governed by the well established rule that the termination of the 
main lease automatically puts an end to the rights of the sub-tenant Repeated 
stress was laid by learned Counsel for the second defendant on the fact that in the 
main lease deed, Exhibit P-1, clause 6 contains a special provision authorising sub- 
Jétting. In my opimon this does not help the second defendant ın any manner. 


It is necessary to refer to the decision of the Supreme Court in Ganga Duit v. 
Kartika Chanda Das}, 1n that case it was held that if a contractual tenancy came 
to an end by efflux of time and if the tenant continues in possession and the landlord. 
accepts the rent after such expiration that will not afford ground for holding that the 
landlord has assented to a new contractual tenancy. The matter was put thus at 
page 1070: 

“The High Court was m our judgment right in holding that by merely accepting rent from the 
appellant and by failing to take action against him, the appellant did not acquire the rights of a tenant 
holding over It 1s true that ın the notice dated 10th October, 1950, the appellant 1s described as a 
monthly tenant, but that 1s not indicative of conduct Justifying an inference that a fresh contractual’ 
tenancy had come into existence Within the meaning of the West Bengal Premises Rent Control Act, 
1950, the appellant was a tenant and by calling the appellant a tenant the respondents did not evince 
an intention to treat him as a contractual tenant The use of the adjective “ monthly ? also was not 
indicative of a contractual relation. The tenancy of the appellant was determined by efflux of time 
and subsequent occupation by him was not 1n pursuance of any contract express or 1mplied but was 
by virtue of the protection given by the successive statutes This occupation did not confer any rights 
upon the appellant and was not required to be determined by a notice prescribed by section 106 of the 
Transfer of Property Act.” 

ı This decision is against the second defendant and a complete answer to his 
contention based upon a contractual tenancy from January, 1964. 


In my view there 1s no conceivable manner in which the second defendant can 
seek the aid of the provisions of Madras Act IX. of 1964. After the first defendant 
surrendered the portion in his possession and disclaimed al] interest in the portion 
in the possession of the second and third defendants and never asserted any rights 
thereto, nor claimed a tenancy therefor, the right of the plaintiff as against the second. 
defendant and the third defendant to recover possession of the properties in their 
possession 1s not based upon section 30 (3) of Madras Act of 1960 The right of the 
plaintiff 1s the result of the first defendant accepting the termination and surrender- 
ing possession of the rest of the premises. No right had accrued to the plaintiff in 
respect of the portion ın the possession of defendants 2 and 3 under section 30 which 
alone is saved under Madras Act XI of 1964. In other words section 30 of Madras 
7 en of 1960 would have operated only between the plaintiff and the first 

eiendant 


My attention was also drawn to the decision in Cow v. Casey®, which arose under 
the English Rent Restriction Act. In that case too the main tenant agreed to deter- 
mination of the lease and went out of the house but the sub-tenant refused to vacate. 
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It was held that after the termination of the main lease the sub-tenant became a 
trespasser, as in that case the Act too did not apply to the building 1n question. In 
our case too the Rent Control Act of 1960 did not apply to non-residential building 
as the rent was more than Rs. 400 per month. Lord Greene, M.R., observed that 1f 
any right of the sub-tenant were to be recognised after the main tenancy had come 
to an end 1t would result in the anomalous position that the main tenant while vaca- 
ting from his portion would be entitled to leave the landlord saddled and foisted with 
a statutory sub-tenant. For all these reasons I hold that the plaintiff is entitled to a 
decree for possession against the second defendant in respect of the portion ın its 
occupation. ‘There 1s no need to pass any decree as against the first defendant, as 
the first defendant claims no rights over this portion of the property. 

x: * ik * * 


9 


_ [The rest of the judgment except the following portion has been omitted as 
being not material for the purpose of this report.] 


The result is the plaintiff will be entitled to a decree for possession of the property 
in the occupation of the second defendant and a decree for mesne profits at the rate 
of Rs. 1,000 per month from the second defendant from 1st May, 1964 til] delivery 
Of possession. 


V.K. ———— Order accordingly, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusricE M. NATESANA 


R. Gopalakrishna Pillai .. Appellant* 
v. 
JP. S. Venkatesam Pillai .. Respondent. 


Specific Relief Act(1 of 1877), section 9— Decree for possession under, in favour of defendant—Suit by plaintiff 
n possesston without surrendering possesswon, for declaration of title and for snjunction restraining defendant from 
executing his decree— Maintainabihity 


Where a decree for possession had been obtained by the defendant under section 9 of the Specific 
Relief Act, a smt by the plaintiff in possession without surrendering such possession 1n pursuance of 
the decree ın favour of the defendant, for a declaration of his title and for injunction for restraining 
the defendant from executing his decree would be maintamable Section g of the Specific Relief Act 
"by itself imposes no specific bar to a suit by the defeated party in possession before surrendering posses- 
sion ‘There 1s nothing in the language of the section to take away the remedies available to a person 
in possession of property as of right and entitled to remain 1n possession 

Appeal against the Decree of the Court of the Subordinate Judge of Caddalore 
in Appeal Suit No 106 of 1961, preferred agamst the Decree of the Court of the Dis- 
trict Munsif of Vridhachalam in Original Suit No. 436 of 1959. 


7 R Gundappa Rao, for Appellant. 
R. Desikan, for Respondent. 
The Court delivered the following 


JupGMENT.—The dispute in this case relates to a strip of land about 7 links width 
morth to south and 136 links east to west which the plaintiff claims to have purchased 
from the sons of one Dharmalingam Pillai under Exhibit A-1 dated 15th January, 
1955 The defendant claims title to the suit property under an oral sale decades 
ago by Dharmalingam Pillai to Ins deceased agnatic cousin Venugopala Pillai 
and the allotment of the site to him 1n partition Immediately south of the disputed 
“Site, the defendant claimed another extent of about 16 links in width and this site abut- 
ted the public street. It has now been found finally 1n S A. No. 650 of 1962 that this 
vacant site abutting the street belongs to the Government, andis poromboke It may 
“be stated that the defendant claimed title to the suit site as well as to the site immedia- 
tely south under the same title and by adverse possession. The suit out of which the 
‘Second Appeal arises was preceded by the suit, O S. No. 391 of 1955 on the file of 
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the District Munsif, Chidambaram, by the defendant under section 9 of the Specific 
Relief Act alleging trespass by the plaintiff subsequent to proceedings for eviction 
taken by the Government on the poromboke site. The defendant lost that suit in the 
first Court and succeeded ın revision in this Court in C.R.P. No 247 of 1957. The 
plaintiff thereupon instituted the present suit for declaration of his title to the suit 
property and for an injunction against the defendant executing the decree he had 
obtained 1n the suit filed under section 9 of the Specific Relief Act. In the alternative 
there was a clarm for possession. There were various defences to the suit on the 
merits and on the maintamability of the suit. The Courts below have, on ample 
and relevant evidence, found that the plaintiff had title to the strip of land in ques- 
tion. They have also found plaintiff's possession of the lard within 12 years prior 
to the suit ‘The case of the defendant of oral purchase of the property by his bro- 
ther was found against. These findings against the plaintiff’s right to the suit pro- 
perty on the basis of title and adverse possession are findings of fact in this case and 
not open to reconsideration in Second Appeal. 


But learned Counsel for the appellant attacks the decree of the Court below 
contending that the present suit 1s not maintainable, as the plaintiff had not surren- 
dered possession of the property pursuant to the decree in the suit instituted by the 
defendant under section 9 of the Specific Relief Act made on revision in this Court, 
before instituting his suit on the basis of title In support of this position, learned 
Counsel relied upon a decision of the Allahabad High Court in Parma Nand v. Sm, 
Chimmawati!. It 1s seen from the facts of that case that there was a decree for posses- 
sıon ın a prior suit under section 9 of the Specific Relief Act and before surrendermg 
possession a suit was filed for an injunction restraining the decree-holder in the suit 
ander section 9 from executing his decree for possession. While confirming the 
77 of the suit by the Courts below, the learned Judge Brij Mohan Lall, J., 
observed : : 


* In my opinion also such a suit does not lie. The appellants must first surrender possession and 
thereafter they can set up any right they like on the basis of title If they are granted” an injunction 
restraining the respondent from executing her decree the very object and purpose of the suit under sec- 
tion 9, Specific Relief Act, will be defeated ” 


"The vice of the latter suit in that case appears to be that 1t claimed only an injunction 
restraming the execution of the decree, and from the facts as set out 1n the report it 
appears that it was the only relief claimed :n the latter suit. Section 9 of the Speci- 
fic Relief Act by itself rmposes no specific bar to a suit by the defeated party ın posses- 
Sion before surrendering possession Section 9 of the old Actran thus : 


** Tf a person 1s dispossessed without his consent of immovable property otherwise than in due 
course of law, he or any person claiming through him may, by suit, recover possession thereof, not- 
withstanding any other title that may be set up m such suit 


Nothing in this section shall bar any person from suing to establish his title to such property and to 
recover possession thereof ” 


‘There 1s nothing in the language of the section to take away the remedies available 
to a person 1n possession of property as of right, and entitled to remain 1n possession. 
"Of course 1t goes without saying that when there is a valid decree for possession against 
a plaintiff, he will not be granted an injunction from executing that decree. If the 
legality of the decree 1s not questioned, a decree-holder cannot be restramed from 
executing the decree as between the parties to the decree. In the Allahabad case 
as 1 see ıt the relief being only for injunction the suit had necessarily to be dismissed. 
Section 9 provides only a summary and speedy remedy to a person dispossessed. The 
title to the possession 1s outside the scope ofthe suit. When a suit on title questioning 
the order in the summary suit 1s filed, 1n one sense the decree or order for possession 
is impugned, and in manner provided by law as no appeal is competent. ‘The object 
of the title suit isin substance to have the summary order for possession set aside on 
the basis of title and right to present possession. In such a suit if the plaintiff in 
possession has claimed declaration of his title, in my view it may properly be follow- 
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ed by the consequential relief of injunction: see Mari v. Santayat. Section 56 of 
the Specific Relief Act, 1877 will be no ban. 


In the present case the plaintiff has not only asked for declaration of his title 
but he has also prayed in the alternative for possession. As it happened in this 
case, in the interlocutory proceedings for injunction the matter went up ın appeal 
and the appellate Court refused interim relief of injunction. It is noticed by the 
learned District Judge that the present plamtiff was willing to permit the defendant 
to take possession of the suit property. Only he wanted a condition imposed that 
the compound wall which was erected by him during his possession pending the 
suit under section 9 of the Specific Relief Act should not be demolished by the 
defendant. In the circumstances of the present case the apprehension noticed in the 
Allahabad case assuming it applies has no application. Without a claim for 
injunction the present suit could be maintamed. The plaintiff has allowed the 
defendant to take possession, and has claimed with declaration, possession as conse- 
quentialrehef As pointed out by a Division Bench of this Court (Leach, C.J. 
and Byers, J.) in JVarasaya v. Subbayyağ, a person without title in possession of 
property is only a trespasser. The learned Judges observed : 

“The appellants were ın possession as trespassers and the fact that they succeeded ın the suf 
under section 9 of the Specific Rehef Act did not make their trespass any the less They remain 
trespassers ın spite of their decree ” 

This being the true legal position, I do not find any legal flaw in the frame of the 
suit that would vitiate the action. 


The Second Appeal fails and it is dismissed. No costs. No leave. 
V.K. Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm. JusricE P. S. KAmASsAM. 
The Kasturbanagar Co-operative House Construction Society, Ltd., 





Madras-20, by its Secretary .. Petitioner® 
2, 
K. Soundararajan and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 25-FF and 33-C (a)—Applicability—Go-operatie Soczety, 
the employer —Dismissed workman, employee of the parent society allotted to the employer—Liability of society for 
retrenchment benefits—— Jurisditton of Labour Court —If ousted by Madras Co-operative Soctetres Act, (VI of 1992) 
section 51-—Effect of Industrial Disputes (Amendment and Miscellaneous Provistons) Act, 1956 (XXXVI of 
1956), section 31. 

The Special Officer divided the Madras Co-operative House Construction Society (the parent 
society) into 8 new societies with effect from 1oth August, 1962, one of which is the petitioner society 
The proceedings of the Special Officer provided that the existing staff of the parent society stood allot- 
ted to the new societies on the then existing terms and conditions of services, privileges as to pay 1m 
the same scale, allowance, leave, etc ,—no express provision being made for retrenchment com- 
pensation. The first respondent’s services which began in 1948 1n the parent society was placed. 
with the petitioner society His services were terminated by the petitioner on 8th March, 
1963, on the ground that its resources were slender. 


The Labour Court on a claim by the first respondent, m a petition under section 33-C (2) of the 
Industrial Disputes Act (XIV of 1947), allowed notice pay, retrenchment compensation and leave pay. 
The petitioner, therefore, has filed this writ petition to quash the said order of the Labour Court on. 
the following grounds (1) the,petitioner is not a transferee society hable to pay retrenchment com- 
pensation, (1) the questions in dispute between the parties would fall under section 51 of the Madras 
Co-operative Societies Act (VI of 1932), (ın) m view of that section read with section 31 of the Indus- 
trial Disputes (Amendment and Miscellaneous Provisions) Act, 1956 the Labour Court had no Jurisdic- 
tion to pass the order 


Held * Privileges ‘in respect of pay, allowance, leave, etc ,^ would include all the privileges to- 
which the workman would be entitled , the contention to the contrary cannot be accepted 


The scope of section 51 of the Madras Act (VI of 1932) 1s limited, it relates only to a dispute touch 
ing the business of a registered society Retrenchment compensation claim 1s a dispute between the 
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society and the servant butit 1s not a dispute touching the business of the society , nor are ali the 
‘benefits to the worker under the Industrial Disputes Act comprehended by section 51 and the 
Section 1s not therefore attracted 


The Madras Co-operative Societies Act is not t fari materia with the Industrial Disputes Act as 
aforesaid and section 31 of the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956, section 31 would not be attracted so as to exclude the applicability of the provisions of the 
Industrial Disputes Act, 1947 to the dispute herein between the parties—retrenchment compensa- 
"tion on the basis of the first respondent’s service from 1948. 


Admittedly salary ın lieu of notice is to be disallowed 


Petition under Article 226 of the Constitution of India praying the High Court 
“o issue a writ of certtorari calling for the records relating to Claim Petition Nə. 246 
-of 1964 and quash the order therein. 


V Syamalam for V. S. Ramakrishnan, for Petitioner. 
D. Raja, for Respondent. 
The Court made the following 


OnpER —This petition is filed by the Kasturbanagar Co-operative House 
“Construction Society, Ltd., for the issue of writ of certiorart quashing the order of 
the Labour Court, Madras, in Claim Petition No. 246 of 1964. 


The first respondent filed a Claim Petition before the Labour Court under 
section 33-C (2) of the Industrial Disputes Act, for computation of the benefits of 
ithe notice pay, retrenchment compensation, gratuity and leave salary ‘The first 
respondent was employed as a peon in the Madras Co-operative House Construc- 
tion Society from 13th December, 1948. This Society was divided into eight 
societies from 10th August, 1962, by virtue of the provisions of section 13 of the 
Madras Co-operative Societies Act VEof 1932 "The assets and liabilities of the parent 
society were divided among the eight societies. The services of the first respondent 
were placed at the disposal of the Kasturbanagar Co-operative Society which was 
one of the eight societies. The first respondent was drawing a salary of Rs 85 till 
'8th March, 1963 when he was dismussed from service, on the ground that the resources 
of the society were slender. On representation made by the first respondent to 
the Registrar of Co-operative Societies, he directed the petitioner Society to pay 
retrenchment compensation according to the scale prescribed in the Industrial 
"Disputes Act, The petitioner Society failed to comply with the direction. 'There- 
upon, after issuing a notice to the Society the first respondent as mentioned earlier 
preferred a claim petition before the Labour Court under section 33-C (2) of the 
dndistrial Disputes Act. ‘The petitioner-Society opposed the claim petition on 
several grounds It was contended that the first respondent was transferred to the 
petitioner-Society by the Special Officer without the concurrence of the Society 
and therefore the transfer was illegal and did not confer any benefit on the transferee 
(first respondent) under section 25-EF of the Industrial Disputes Act. It was also 
contended that if there was any dispute it could only be proceeded with under 
section 51 of the Madras Co-operative Societies Act, 1932, and not under the 
Industrial Disputes Act. But the Labour Court overruled these objections and 
allowed the first respondent’s claim in regard to notice pay, retrenchment compen- 
sation and leave salary. The Kasturbanagar Co-operative House Construction 
Society, Ltd , has filed this writ petition to quash the order of the Labour Court 


It ss first contended that the petitioner is not a transferee Society liable to pay 
retrenchment compensation on the entire service of the first respondent from 1948. 
Under Exhibit P-3 dated 14th August, 1962, the Special Officer directed that, 
consequent on the division of the Madras Co-operative House Construction Society, 
Litd., into eight new societies with effect from 10th August, 1962, the existing staff 
ofthe former parent socrety stood allotted to the new societies on the then existing 
terms and condtions of service. ‘The first respondent was allotted as a peon to 
the petitioncr-Society. The proceedings of the Special Officer also provided that 
the members of the staff would continue to be paid the same pay in the time scale 
of pay, as they were then getting and they would be entitled to the same privileges 
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in the matter of pay, allowance, leave, etc., as they were eligible while serving the 
former Madras Co-operative House Construction Society. It 1s contended that 
while the same privileges in the matter of pay, allowance, leave. etc. were secured, 
there was no provision regarding retrenchment compensation. This contention 
cannot bear scrutiny, as what is secured 1s the same privilege in respect of pay, 
allowances, leave, etc which would include all the privileges to which a workman 
would be entitled. This contention has to be rejected. 


It 1s next contended that the dispute, if any, would fall under section 51 of 
the Madras Co-operative Societies Act, 1932, and can, therefore, be dealt with 
only by the Registrar of Co-operative Societies. Section 51 of the Act provides : 


“ If any dispute touching the business of registered society (other than a dispute regarding disci- 
plinary action taken by the society or its committee against a paid servant of the society) ü) s o 

(c) between the Society and its committee, any past committee, any officer, agent or 
servant, or any past officer, past agent, or past servant, or the nominee, heirs or legal representatives 
of any deceased officer, deceased agent, or deceased servant, of the society or (d) . Such dispute 
shall be referred to the Registrar for decision. 


Under this section, the Registrar may decide the dispute himself, or transfer 
it for disposal to any person who has been invested by the State Government with. 
powers in that behalf, or refer it for disposal to an arbitrator. My attention has 
also been drawn to section 31 of the Industrial Disputes (Amendment and Miscel- 
laneous Provisions) Act (XXXVI of 1956) which provides : 


*Tf1mmedaately before the commencement of this Act, there 1s 1n force ın any State any Provincial. 
Act, or State Act relating to the settlement or adjudication of disputes, the operation of such an Act. 
in that State, in relation to matters covered by that Act shall notbe affected by the Industrial Disputes: 
Act, 1947, as amended by this Act ” 


Reading the two sections quoted above, it is contended that, as the Madras 
Act has provided for arbitration and settlement of disputes, the Labour Court 
will not have jurisdiction to adjudicate the dispute. This contention cannot be 
accepted, for, the scope of section 51 of the Co-operative Societies Act 1s limited. 
It relates only to any dispute touching the business of a registered society and arising 
between the society and its servant. There is no doubt that the claim for retrench- 
ment compensation will be a dispute between the society and its servant. But it 
is not a dispute touching the business of the registered Society. All disputes between. 
the society and its servants cannot be said to be disputes touching the business of 
a registered society, In Messrs. Co-operative Milk Societies Union v. West Bengal 
State, it was held that a dispute between a co-operative society and its workmen. 
did not relate to the actual business of a Co-operative society and therefore did 
not touch the business of the Co-operative Society. For coming to this conclusion, 
the learned Judge of the Calcutta High Court relied on the dcfinition of the word. 
* dispute? 1n the Bengal Co-operative Societies Act. But the word ‘ dispute’ is 
not defined in the Madras Co-operative Societies Act, 1932 Learned Counsel for 
the petitioner placed strong reliance on the exclusion of a dispute regarding disci- 
plınary action taken by the Society against its paid servantand submitted that this 
exclusion would suggest that any other dispute between the society and its paid. 
servant would be covered by section 51 of the Act. ‘This argument though plausible 
on the wording of the section, cannot be accepted ; for, in my view, industrial: 
disputes such as retrenchment compensation, gratuity, etc., are not contemplated 
within the provisions of the Co-operative Societies Act The industrial legislation 
confers various benefits on a worker, and the worker is entitled to retrenchment 
compensation, gratuity, €tc., which otherwise he would not be entitled to under 
the Co-operative Societyes Act, or any other Act, The dispute contemplated by 
section 51 of the Madras Co-operative Societies Act, 1932 would not comprehend. 
all the benefits to the worker under the Industrial Disputes Act for deciding which: 


a special machinery 1s set up. 
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Learned Counsel for the petitioner-Society placed rehance on a decision ofa 
Division Bench of this Court in South Arcot Co-operative Motor Transport Society, Ltd. v. 
Syed Baicha* ‘The Bench was concerned with a dispute relating to service conditions 
as between the Society and its members. It was held that the dispute regarding 
Service conditions would be a matter touching the business of the Society to be 
adjudicated upon under section 51 of the Madras Co-operative Societies Act. In 
coming to the conclusion, 1t was held that the respondents were not workmen and 
they were share-holders of the society and that any claim in regard to their service 
conditions would be a matter touching the business of the Co-operative Society. 
The decision therefore rested on the fact that the respondents were share-holders of 
the Society and as such were not workmen. But in the present case, the first respon- 
dent 1s a peon, and cannot be excluded from the word ‘ workman’ as defined ın 
the Industrial Disputes Act. Learned Counsel for the petitioner strongly relied 
on the observation of the Bench which is as. follows: 

'*It 1s also very aoubtful whether the Industrial Disputes Act itself will apply when there is the 
Madras Co-operative Societies Act (VI of 1932—State Act) which provides a machinery for the 


settlement or adjudication of disputes, because section 31 of the Industrial Disputes (Amendment 
and Miscellaneous Provisions) Act (KX XVI of 1056), says. . ” 


This observation is merely an expression of opinion and is in the nature of 
obiter dictum. As stated already, I am of the view that the disputes relating to 
retrenchment compensation, gratuity, etc., do not fall withm the purview of section 
öl of the Madras Co-operative Societies Act. In this connection, reference may 
also be made to section 25-F of the Industrial Disputes Act, which provides that no 
workman employed in any industry who has been in continuous service for not less. 
than one year under an employer shall be retrenched by that employer until the 
workman has been given one month’s notice in writing indicating the reasons for 
retrenchment. The workman is also entitled to retrenchment compensation which 
shall be equivalent to 15 days’ average pay for every completed year of service. 
Secticn 25-J of the Industrial Disputes Act provides that the provisions of Chapter 
V-A of the Act which relates to lay-off and retrenchment shall have effect notwith- 
standing anything inconsistent therewith contained in any other Jaw. Considering 
section 31 of the Industrial Disputes (Amendment and Miscellaneous Provisions): 
Act, 1956 and section 25-J of the Industrial Disputes Act, 1947, the Supreme Court 
in the Santram Ramprasad Mills Co., Ltd. v. Baliram Ukandaji? observed: 

“€  . even ifsections 31 and 25-J save the application of the C P and Berar Act they do so sub- 
ject to the condition that question of lay-off must be decided in accordance with Chapter V-A and 
section 33-C clearly provides that a dispute for any money due under Chapter V-A has to go before" 
the appropriate Government or its delegate ” 

The effect of the decision as applied to the present case would be that the 
provisions of section 31 of the Industrial Disputes (Amendment and Miscellaneous. 
Provisions) Act, 1956 and section 51 of the Madras Co-operative Societies Act,. 
1932, cannot exclude the operation of the provisions of the Industrial Disputes 
Act, 1947 1n the matter relating to retrenchment compensation, gratuity, etc., of” 
a workman of a Co-operative Society. 


It is admitted that, so far as salary in lieu of noticeis concerned, the first respon- 
dent is not entitled to 1t. The order of the Labour Court in so far as it directs 
payment of Rs 85 in lieu of a month's notice is set aside. In other respects, the 
order of the Labour Court is confirmed. The writ petition is dismussed. There 
will be no order as to costs. 


KGS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 


Ratan Chand Chordia .. Petrtioner® 
0, 
"The Special Assistant Commercial Tax Officer (Collection), Salem .. Respondent. 


Gonstitution of India (1950), Article: 226—Hure-purchase—True nature of transaction —Determination 
of —If within the scope of a writ proceeding 


Whether the property ın the possession of the hirer belongs to him or the original owner thereof 
or financier cannot be determined in all cases by a perusal of the agreement of hire purchase 
Surrounding circumstances have also to be taken into consideration and sometimes the Court may 
have to go behind the documents, unless prohibited by law, to ascertain its true nature 


Such an analysis in order to ascertain the true nature of the transaction cannot be done ina 
"writ proceeding where there 1s not much scope for calling for evidence at great length. 


In such a case the petitioner has to be directed to seek his remedy ın independent civil proceedings, 


Petition to issue a writ of certiorari calling for the records relating to the proceeds 
ings of the Special Assistant Commercial ,Tax Officer (Collection), Salem, in 
No. R. 47-48-49/63-64. 


P. V. Subramanyam, for Petitioner. 
The Government Pleader, for Respondent. 
The Court made the following — 


OnDpER —The petitioner in this writ petition for the issue of a writ of certiorari 
"under Article 226 of the Constitution is a financier. He claims to have lent money 
to one Mallayan Chettiar, Shevapet, Salem, for purchasing the lorry MDP. 1475 
"under two hire purchase agreements, the first one on 11th May, 1959 and the second 
one on 29th April, 1961. This Mallayan Chettiar was a sales tax assessec and for 
arrears of sales tax due from him, the respondent, the Special Assistant Commercial 
Tax Officer (Collection), Salem, attached the lorry in question and was proposing 
ito bring it to revenue sale under the provisions of the Revenue Recovery Act. On 
the short ground that under the terms of the hire-purchase agreement, the vehicle 
in question belongs to the petitioner, the financier, and.not the sales tax assessee 
Mallayan Chettiar, the petitioner has sought in this writ proceeding for a writ 
quashing the proceedings of the respondent attaching the lorry and directing it to 
“be sold. ‘The Department's contention ın answer to this writ proceeding, was that 
the data now supplied by the petitioner, which consist of the formal hire-purchase 
agreements are not conclusive for determining whether the owner of the lorry 1s 
the petitioner or the sales tax assessee Mallayan Chettiar. The learned Government 
Pleader appearing for the Department referred to the decision of the Supreme Court 
reported in Sundaram Finance, Lid v. State of Kerala, where the Supreme Court has 
visualised two types of hire-purchases One is where the terms as well as the 
Surrounding circumstances might indicate that the financie> was the owner of the 
"vehicle but had let out the vehicle to the hirer on a hire agreement giving the option 
to the hirer to purchase the vehicle from the financier on fulfilling the terms and 
conditions of the hire. There can also be another type of hire purchase agreement 
where the vehicle really belongs to the hirer who had borrowed money from the 
‘financier and as security for the money he has borrowed, he has executed what 1s 
termed a hire-purchase agreement, but what is 1n substance only a security for the 
loan transaction. The Supreme Court has also observed that the real nature of 
the transaction 1n such cases cannot be determined in all cases from a perusal of 
the agreement. The surrounding circumstances will also have to be taken into 
consideration and the Court, 1n a proper case, can go behind the documents, unless 
prohibited by statute, and determine the nature of the transaction, whatever may be 
the form of the documents. It appears that this analysis which 1s required, before 
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the true nature of the transaction may be ascertained, cannot be done in a writ 
proceeding, where there 1s not much scope for calling for evidence at any great 
length The proper order in such case will be to direct the petitioner to seek his 
remedy in independent civil proceedings In fact, 1t 15 represented that over the same 
loiry a repairer who had spent a large sum of money for its repair has claimed a hen, 
and had obtained an order for 1ts attachment pending the disposal of the suit for reco- 
vering the repairer’s dues Whatever may be the nature of that suit, it appears reason- 
able to grant some time to the petitioner also to file a suit, and get appropriate 
directions from the civil Court before the lorry 1s sold away for realising the sales tax 
arrears. Therefore, while dismissing the writ petition, I also give a direction that 
the Department shall defer selling the attached lorry for a period of three months 
from today, to await the orders of the civil Court in a suit that might be filed by 
the petitioner for appropriate reliefs There will be no order as to costs. 


K.G.S. ——k— Petition dismissed. 
Directions to defer sale for 3 months given. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mm. Justice A ALAGIRISWAMI. 


Mac Laboratories (Private) Ltd .. Appellani* 
v. 
V R Nathan, Sole Proprietor of V R. Nathan & Sons .. Respondent. 


Civil Procedure Gode (V of 1908), Order 39—0Grant of temporary injunction under—Principles applicable 
lo issue of permanent injunction under Specific Relief Act—Applies 


Sbecific Relief Act (I of 1877), section 57—Permanent injunction to enforce negatwe covenants tn service con- 
tracts—Grant of—Scope 


While the issue of a temporary injunction is governed by the provisions of Order 39 of the Code 
of Civil Procedure still the principles applicable to the issue of apermanent injunction under the Speci- 
fic Relief Act would normally govern the consideration of the question whether a temporary injunc- 
tion should issue 


It has been laid down that the preventive relief by way of injunction whether perpetual or tem- 
porary 1s within the discretion of the Court depending on the particular circumstances of each case 
and that in order to entitle the plaintiffs to a temporary injunction pending the disposal of the suit, 
the plaintiffs must make out a prima facie strong case ın support of the right they claim and further 
show that irreparable damage will result to them if the injunction is not granted 


Under section 57 of the Specific Rehef Act of 1877, notwithstanding section 56 ((/), where a 
contract comprises an affirmative agreement to do a certain act, coupled with a negative agreement, 
express or implied, not to do a certain act, the circumstance that the Court ıs unable to compel 
specific performance of the affirmative agreement shall not preclude 1t from granting an injunction 
to perform the negative agreement, provided that the applicant has not failed to perform the contract 
so far asitisbindingon him The argument that where 1n a contract of service the covenant is wholly 
positive and not negative an injunction cannot be issued, 1s untenable Whatever may be the position 
in England as far as India 1s concerned the Courts have been prepared to proceed on the basis that a 
positive agreement that a certain person would serve another exclusively would imply a negative 
agreement not to serve any other person during the period of the agreement with the first person which 
could specifically be enforced under section 57 of the Specific Relief Act. In this matter the servant has 
the same rights as the master so that a master who has agreed to employ a servant could be prevented 
by an injunction from employing any other person as his servant. 


Appeal against the Order of the City Civil Court (Vth Assistant Judge), 
Madras, dated roth October, 1966, and made in I.A. No. 9305 of 1966 in O.S. No. 
3102 of 1966. 


i; V K. Teruvenkatacları, for S. Sampath Kumar and G. Venkateswara Rao, for Appel- 
ant. 

K. Rajah Iyer, for K. Sarvabhauman and T. R. Mani, for Respondent. 

The Court made the following 

OnnpER.— his 1s an appeal against an order of interim injunction passed by 


the Vth Assistant Judge, City Civil Court, Madras, 1n I A. No. 9305 of 1966 in O S. 
No. 3102 of 1966. ‘The appellants are defendants ın the suit. "They are manufac- 
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turers of pharmaceutical products and also sole agents in India for foreign manu- 
facturers of pharmaceutical products The plaintiff and defendants entered into an 
agreement ın May, 1955 which was to last for a period of 12 years from ist April, 
1955, with an option to renew for a like period at the end of the term ‘The expenses 
of the plaintiff's o1 ganisation were to be met by the defendants But 1t was not to 
exceed 15 per cent of the gross sales The plaintiff was to be entitled to a half-share 
ın the profits made It 1s not necessary to enter into great details as to the terms 
of the contract between the parties ‘The defendants proposed to take over the 
distribution with effect from 1st September, 1966 into their own hands and announ- 
ced their decision by their letter dated 23rd August, 1966, purporting to terminate 
and revoke all their existing contracts with the plaintiff The plaintiff filed the 
suit alleging that the defendant had no power to terminate the sole distribution rights 
granted to the plaintiff, and that the plamtiff continued to be the sole distributor 
of the defendants and their foreign principals, and that they had also option to renew 
the tenure for a further period of 12 years Therefore, the plaintiff laid the suit to 
restrain the defendants from committing a breach of the sole distribution agree- 
ment between the parties and prayed for the issue of a permanent injunction res- 
training the defendants from in any manner distributing, selling or otherwise deal- 
ing with their products or the products of their foreign principals Pending dis- 
posal of the suit, the plaintifz filed I A. No. 9305 of 1966 for an interim injunction. 
The learned Assistant City Civil Judge issued an interim injunction prayed for, 
holding that at this stage the Court's only duty 1s to see whether there 1s a bona fide 
contention between the parties and on which side in the event of success the balance 
of convenience will le if the injunction does not issue, that if the Court finds that 
there is a substantial question to be investigated and that matters should be preserved 
in status quo till the final disposal of the question, 1t 1s sufficient ground for granting 
injunction,and that 1t 1s neither proper nor 15 the Court bound to go into the question 
and decide whether the application 1s not maintainablein law and injunction prayed 
for cannot be granted under the Specific Relief Act. In other words, the view of the 
learned Assistant City Civil Judge was that the matter had to be decided not under the 
Specific Relief Act, but should be decided under the provisions of Order 39, Civil 
Procedure Code, because 1t 1s concerned with interim injunction. He held that the 
ends of justice and the balance of convenience required that a temporary junction 
should issue restraining the defendants from distributing, selling or otherwise 
dealing with their products or the products of their foreign principals and issued an 
order accordingly. 

Mr Rajah Iyer appearing for the respondent made it clear that the question 
is now concerned with the period upto 31st March, 1967. ‘The terms of the contract 
as regards an option for renewal are not quite clear as to whether the option lay: 
with the plaintiff or with the defendants and whether the renewal was to be on the 
same terms as at present or terms were to be negotiated and arrived at by an agree- 
ment between the parties. Even otherwise 1t would have to be held that the matter 
of renewal of the agreement not being very clear, the question would have to be 
decided only on the basis of the rights of the parties under the present agreement 
which 1s to enure till 31st March, 1967 It should also be made clear that the terms 
of the agreement and the relationship between the parties are such that the matter 
does not lenditself toa decree for specific performance Therefore the further 
question that arises 1s whether under the circumstances a permanent injunction 
could issue and also whether a temporary injunction could issue in the circums- 
tances of this case. 


The principles governing the matter have been very extensively canvassed by 
both the parties While the issue of a temporary injunction is governed by the pro- 
visions of Order, 39, Civil Procedure Code, still the principles applicable to the issue 
of a permanent injunction under the Specific Rehef Act would normally govern the 
consideration of the question whether a temporary injunction should issue. In 
Subba Nadu v Han Badsha Sahibt, a Bench of this Court held that the principles 
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which govern the grant of temporary injunctions under the Civil Procedure Code 
are the same as those which are laid down 1n the Specific Relief Act relating to the 
grant of a perpetual injunction, and that the grant of such an mjunction 1s a matter 
of judicial discretion Though it 1s put in the form of query, that is the view which 
their Lordships were disposed to take. In D D. G Hansa of Bremen v. Pestonyi, it 
is observed as follows (at page 348): 


* The question of a temporary injunction is dealt with by the Civil Procedure Code, whereas the 

question of a permanent injunction is dealt with under the Specific Relief Act But the principles 
applicable to the two proceedings are very similar They both derive from the Court of the Chancery 
and they postulate that a man will be punished if he does what his conscience tells him not todo — It 
is, therefore, impossible in disposing of temporary injunction to exclude from ones mind the English 
doctrine as contemplated in the Specific Relief Act ” 
It has been laid down that the preventive relief by way of injunction, whether pei- 
petual or temporary, 1s within the discretion of the Cow t depending on the particular 
circumstances of each case, and that in order to entitle the plaintiff to a temporary 
injunction pending the disposal of the suit, the plaintiffs must make out a prima facie 
strong case m support of the right they claim and further show that irreparable 
damage will result to them if the injunction 1s not granted The principles applı- 
cable to circumstances like these are not in doubt But in practice considerable 
difficulties are felt in applying the principles to any particular set of facts 


In Halsbury's Laws of England, Volume 21, Simonds Edition at page 343, 
the law 1s laid down as follows -— 

The object of an interlocutory or interim injunction is to preserve matters in status quo until the 
case be tried and will only impose such restraint as may stffice to stop the mischief 
complained of, or, where the object is to stay further injury, to keep things as they are at the moment 
Such an injunction is in. effect a substitute for the damages which might be assessed for the period 
between the issuing of the writ and the trial " 


At page 352 it is observed as follows :— 


* It is the very first principle of injunction law that prema facie, the Court will not grant an 1njunc- 
tion to restrain an actionable wrong for which damages are the proper remedy Where the Court 
interferes by way of injunction to prevent an injury in respect of which there 1s a legal remedy, ıt 
does so upon two distinct grcunds , first, that the injury is irreğazable (1talics mine) and second, that it 
1s continuous By the term wreparable injury is meant injury which is substantial and could never be adequately 
remedied or atoned for by demeges, not myury which cannot possibly be repaired , and the fact that the 
plaintiff may have a right to recover damages 1s no objection to the exercise of the jurisdiction by 
injunction, if his rights cannot be adequately protected or vindicated by damages ” 


In respect of interlocutory injunction it 15 laid down at page 364 . 


= in no case does the Court grant an interlocutory injunction as of course 

it 1s quite sufficient 1f the Court finds a case which shows that there is a substantial question to be ın- 
vestigated, and that matters ought to be preserved 1n status quo until that question can be finally dis- 
posed of ” 

In this case there 1s no doubt that the contract 1s to extend upto 31st March, 1967. 
But the questíon whether the defendants have the rightto terminate the contract, 
is still a disputed question and the learned Assistant City Civil Judge has given no 
consideration to that aspect of the case. I must also say that this 1s not a case where 
an irreparable injury in the sense of an injury which could never be remedied or 
atoned for by damages would accrue to the plamtıh In a case of breach of contract 
the normal remedy would be damages. It 1s not as though that ın this case if the 
plaintiff 15 not allowed to distribute the products which are sold by the defendants, 
it would not be possible to calculate what exactly the damages would be It would 
be quite possible to calculate the damages In D..D G Hansa of Bremen v. Pestonn3 
Bılaram, A J.C , has quoted the following passage . 


* The inconvenience to the defendants not to say the society at large, would be greater if the Court 
interfered than not interfering could possibly be to the plaintiffs, because all that plaintiffs require 1s 
money, and if they are entitled to money they willbe entitled to recover itin the ordinary course of 
law As to reputation I do not see why it should suffer by differing from a partıculaı railway com- 
pany , the reputation of the railway company may equally suffer by differing from the plaintiff If 
the plamtiff's reputation does, however, suffer, there 1s a remedy open at lav” 


[p ———————————————— 
1 AIR 1925 Sind. 347 and 349. 
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'That passage would apply to the circumstances of the present case also. 


The next question 1s whether an injunction could be issued under the principles 
laid down 1n the Specific Relief Act. Under section 57 of the Act notwithstanding 
sectíon 56, clause (f), where a contract comprises an affirmative agreement to doa 
certain act, coupled with negative agreement, express or implied, not to do a certain 
act, the circumstance that the Court 1s unable to compel specific performance of the 
affirmative agreement shall not preclude it fiom granting an injunction to perform 
the negative agreement, provided that the applicant has not failed to perform the 
contract so far asitis bmdıng on him. Under section 56 (f) an injunction cannot be 
granted to prevent the breach of a contract the performance of which would not be 
specifically enforced Under section 21 a contract which runs into such minute or 
numerous details or which 1s not dependent on the personal qualifications or volition 
of the parties, or otherwise from its nature 1s such that the Court cannot enforce 
specific performance of its material terms, cannot be specifically enforced The 
terms of the present contract are such that it 1s not a contract which can be speci- 
fically enforced and therefore under section 56 (f) an mjunction cannot be granted 
to prevent the breach of the contract. All the same the question s whether under 
section 57 an injunction could be granted. On behalf of the appellants 1t has been 
argued that an injunction cannot be granted and that m this case there 1s no nega- 
tive agreement which could be directed to be performed by an injunction — It 1s 
conceded that a covenant wholly negative could be enforced by means of an m- 
junction, but 1t is urged that where the covenant Is positive not negative, an 1njunc- 
tion cannot be issued The appellants quoted extensively from Modern Equity by 
Harold Greville Hanbury, 8th Edition. At page 570 it is stated '— 


€ The principle that has guided the Courts has been that they will not enforce specific perfor- 
mance by a back decor 


It is easier for the Court to restrain the breach ofa separate negative covenant which accompanics 
an affirmative covenant in the same contract than 1t 1s for 1t to infer the presence of a negative covenant 
from the presence of an <ffirmative covenant standing by itself ” 


In any case, 1t is urged, as there 15 no specific negative covenant aninjunction cannot 
be issued ın this case In this case while there is an affirmative covenant there is no 
negative covenant. Tthasonly to be mferred. The present case 1s really a contract 
. 7 a contract betvveen prıncıpal and agent. At page 571 of the book it ıs 
observed ° 


““ But it is in relation to contracts of service that the difficulties surrounding the problem become 
really acute, and the Courts have been driven back on the significance of a negative stipulation ” 


At page 573 it is laid down * 


* In Jater cases Judges have tended to adopt, as a rough-and-ready soluticn of the difficulties, a 
distinction between cases 1n which the contract contains both zffiimative and negative stipulations, 
and cases ın which it contains stipulation purely affirmative By granting “ negative performance” 
ın the former, and refusing 1t in the latter type of case, they have taken the middle path. between jett1- 
soning the great authority of Lord St Leonards on the one hand and committing themselves to a 
dangerously wide policy on the other ” 


It is argued by the appellants that as the contract in the present case contains only 
stipulations purely affirmative, 1t should not be protected by means of an injunction. 
But that 1s not the view which the Courts 1n this country have been disposed to 
take. In Burn & Co v Macdonald}, a Bench of the Calcutta High Court held that 
although there was no negative condition ın terms in. the agreement, a negative 
covenant could be properly implied under section 57 of the Specific Relief Act. 
Their Lordships observed at page 364 ° 


* The Jaw in India on this subject is codified and it has been laid down in. the House of Lords 
by the Judicial Committee and 1n several cases in this Court that where the law has been 
codified it is of little avail to enquire what is the law apart from such codification, but we must look 
to the Code itself as our guide 1n the matter The law here is codified by section 57 of the Specific 
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Relief Act "That seems to me to make the case reasonably clear . The language of 
that section 1s reasonably clear, and 1t appears to give legislative sanction 1n India to the view expressed 
by Lord Selborne in the passage I have read . . . The view I entertain coincides with 
that of the late Chief Justice Farran in the case of Charlesworth Mac Donald! In that case the Court 
thought that there was a negative covenant, although the terms of the agreement were not very clear 

After dealing with the case of Lumley v Wagner?, Farran,C J says ‘In my opinion it would be most 
unfair to gentlemen in the position of the plaintiff not to protect them in such cases It would virtually 
debar them from engaging an assistant at all An action for damages would afford them no protec- 
tion, certainly no adequate protection ! and, in a previous part of his judgment he refers to section 57 
of the Specific Relief Act and speaks of it ‘ as a legislative decision to the same effect’ Now, can 
we in the present case properly say that a negative covenant 1s implied ? 


I feel no doubt aboutit Here the covenant is that the defendant will diligently and to the best 
of his ability devote himself to the duties as a draftsman and general assistant Surely when a man 
says that he will devote himself during a period of years to the business of a particular firm, it does 


imply that he will not give his services during that period to any other fim It would be dangerous 
to hold the contrary ? 


The view expressed by Lord Selborne about Lumley v Wagner, in Wolverhampton & 
Walsall Railway Co v London €? North-Western Railway Company,* referred to by the 
Bench of the Calcutta High Court 1s as follows (at page 363) * 


** With regard to the case of Lumley v Wagner? to which reference was made, really when 1t comes 
to be examined, it 15 not a case which tends m any way to limit the ordinary jurisdiction of this Court 
to do justice between parties by way of injunction. Tt was sought ın that case to enlarge the yurısdıc- 
tion on a highly artificial and technical ground and to extend to 1t an ordinary case of hiring and 
service, which is not properly a case of specific performance, the technical distinction being made, 
that if you find the word “not ” ın an agreement ‘ I will not do a thing ! as well as the words ‘I will? 
even although the negative term might have been implied from the positive, yet the Court, refusing 
to act on an implication of the negative will act on the expression ofit I can only say, that I should 
think it was the safer and the better rule, if it should eventually be adopted by this Court, to look in 
all such cases to the substance and not to the form İf the substance of the agreement is such that ıt 
would be violated by doing the thing sought to be prevented, then the question will arise, whether 
this 1s the Court to come to fora remedy — If it is, I cannot think that ought to depend on the use of 
the negative rather than an zffirmative form of expression If, on the other hand, the substance of the 
thing 1$ such that the remedy ought to be sought elsewhere, then I do not think that the form ought 
to be changed by the use of a negative rather than an zffirmative ”” 


In Galliauj Harjwan v arsi. icum, it is observed as follows “— 


“ At present all that we are concerned with is the covenant on the part of the defendant tbat he 
would serve plaintiff exclustvelty for the period of ten years from Ist February, 1893 Thatis a lawful 
agreement Specific Relief Act (I of 1877), section 57, Illustration (d) shows that if B contracts with 
A that he will serve him faithfully for twelve months as a clerk, A 1s entitled to an. injunction restrain- 
ing B from serving a rival house as clerk So here defendant contracted with plaintiff to serve him 
as cutter for ten years from rst February, 1893 , why should plaintiff not obtain an injunction res- 
training defendant from serving a rival milliner as cutter during that period ? 


It may be doubted whether in England the plaintiff would succeed Thus to take the case of 
Whitwood Chemical Co v Hardman 5 Lindley, L J admitted that every agreement to 
do a particular thing in one sense involves a negative He said (pp 426-427) 


* It involves the negative of doing that which 1s inconsistent with the thing you are to do 

but 1t does not at all follow that because a person has agreed to do a particular thing, he 1s, therefore, 
to be restrained from doing everything else which is inconsistent with it The Court has never gone 
that length, and I do not suppose that 1t ever will We are dealing here with a contract of a parti- 
cular class It 1s a contract involving the performance of personal service, and, as a rule, the Court 
does not decree specific performance of such contracts That 1s a general rule There has been 
engrafted upon that rule an exception, which 1s explained more or less definitely in Lumley v Wagner? 
that 1s to say, where a person has engaged not to serve any other master . the Court 
can lay hold of that and restrain him from so doing : . and the principle does not 
depend upon whether you have an actual negative clause, if you can say that the parties were con- 
tracting in the sense that one should not do this or the other—some specific thing on which you can 
put your finger’ ; : 

But in India we must follow the words of the statute No doubt under section 56, clause (f ) of the 
Specific Relief Act an injunction cannot be granted to prevent the breach ofa contract the performance 
of which would not be specifically enforced , and under section 21 (b) and (g) a contract of personal 
service cannot be specifically enforced, nor can a contract the performance of which involves the per- 
formance of a continuous duty, extending over a longer period than three years from its date But 
section 57 specifically provides for this difficulty "NN : 
—— MEO o —— CE NS 
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The circumstance that the Court 1s unable to directly compel specific performance of the affirmative 
agreement by defendant that he shall serve me as cutter for ten years from 1st February, 1899, does 
not preclude it from indirectly compelling specific performance of that agreement by granting an 
injunction to defendant to perform the implied negative agreement that he will not during that period 
serve anybody else as cutter ” 


In Madras Railway Co. v. Thomas Rust!, where the defendant signed an agreement 
in England with a railway company whereby he contracted to serve the company 
exclusively for four years 1t was held that the plaintiff company was entitled to an 
interlocuto1 y injunction restraining the defendant from serving others on the terms 
that the plaintiff company should consent to retain him in its employ Tn fact in 
Subba Nau v Han Badsha Sahib”, an argument was advanced that section 57 should 
be confined to Lumley v. Wagner?, type of cases. This Court observed at page 171 : 


"^T here 1s certainly nothing in the words of section 57 to suggest that so narrow a construction 
should be placed uponit The section ss really a proviso to section 56, which cuts down the ope- 
ration of the preceding section Mr Grant has been unable to cite any decision of the Courts in 
this country in support of the proposition which he put forward though no dought there are 
expressions of opinion in the text books which support his proposition The authorities such as 
there are, are against the proposition which he invites us to adopt ” 


This Court referred to the decision 1n Madras Railway Co v Rust!, It may be noted 
that that case was not even a case of personal service It 1s therefore clear that 
as far as this country 1s concerned, the Courts have been prepared to proceed on 
the basis that a positive agreement that a certain person would serve another 
exclusively would imply a negative agreement not to serve any other person during 
the period of the agreement with the first person It may also be pointed out that 
in .7azram Valjee v Indian Iron and Steel Co 8, it was held that ın respect of the con- 
tract where a company used the words “total,” “all” and "entire," the company 
undertook to purchase all the flux needed from the vendor at the rate specified and 
the purchase of the flux by the vendee from other suppliers amounted to a breach 
and that the vendor had made out a case for injunction It1s therefore not possible 
to follow the opinion expressed by the learned author Harold Greville Hanbury 
in Modern Equity, 8th Edition, above referred to-  Itis clear that ın so far as the 
present agreement 1s concerned, there 1s an 1mplied negative agreement that the 
plaintiff should not either entrust the sole agency to anybody else or distribute 
the products themselves directly If this case were one of perpetual injunction, 
the Court would have power to grant the perpetual injunction 


It is further argued for the appellants that this case being one of personal 
service more or less like that of master and servant, there have so far been no cases 
where a master who has agreed to employ a servant has been prevented by an 
injunction from employing any other, though there have been a number of cases 
where a servant who has agreed to serve a master exclusively has been prevented 
by an injunction from serving any other master A number of cases have been 
relied on, particularly in reference to sole selling agencies In Breitv East India and 
London Shipping Co , Lid ^, it has been held that the Court will not compel specific 
performance of an agreement by a company to employ plamtiff as their broker, 
and that the contract being at an end, that which 1s merely an adjunct to the 
principal relief sought, namely, an injunction to restrain the company from advertis- 
ing in breach of a stipulation contained in the agreement, the name of any other 
person as their broker, will not be granted In Macdonald v Casein Lid ,9, it has 
been held that an injunction will not be granted restraining the breach by a principal 
of a contract giving an agent the sole agency for the sale of goods 1n a specified area, 
unless the contract contains an express negative covenant In Cant v Muller’, 
English and Empire Digest (Replacement) Vol 823 *355) it was held that the 
contract between plaintiffs and defendant was not an assignment of the defendant’s 
rights under his contract with the colliery company but an agreement for personal 
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service with an implied covenant not to employ any one else, and that therefore 
the 1njunction should not be granted, the proper remedy being for damages at law. 
In Atlas Steels (Aus) Pty Lid v Atlas Steels Lid 1,where defendant appointed plaintiff 
its sole distributor and sole agent for sale of its goods in a specified territory by an 
agreement containing an express negative stipulation by defendant whereby defen- 
dant bound itself not to sell any of 1ts goods 1n the territory, it was held an injunct on 
should not be granted to restrain breaches by defendant of the negative stipulation 
In Chinnock v Sawmsbury?, it was held that the Court would not compel the perfor- 
mance of the contract for an agency In Morris v Delobbeiflpo?, it was held that 
the agreement was one of agency and consequently not one of which specific per- 
formance would be decreed by a Court of Equity In Daws v Foreman 4, referring 
to a clause that employer would not terminate manager's employment except for 
misconduct, it was held that the clause though negative in form was affimetive 
in Substance being equivalent to a stipulation by the employer that he would retain 
the manager in his employ and an injunction ought not to be granted But as 
I have already pointed out the law in India 1s not the same as in England. Even 
in England the position seems to be that the servant has the same rights as the master 
in similar circumstances In Halsbury’s Laws of England, Hailsham Edition : 
Volume 22, at page 169 1t 1s laid down as follows : 


“ The Court will not decree specific performance of a contract of service at the suit of the master 
or of the servant, partly on the ground that the contract 15 based upon mutual confidence, and partly 
because the Court 1s not in a position to supervise the manner in which the contract is performed. 
Where, however, the contract of service includes a negatwe stipulation by which the master or the servant binds himself 
noi to do a specific act, the Court while declining to enforce specefic performance of the contract as a whole, will enforce 
the negatıve stipulation and will restrain the master or servant by injunction from commuting a breach thereof The 
negative stipulation must, however, be expressed on the face of the contract, oi at least be clearly 
implied from its language, , it is not sufficient for this purpose to show that the act done is inconsistent 
with some possitive slipulation in the contract An injunction will not however be granted at the 
suit of the master where he 1s himself the first to break the contract ” 


Therefore I should considcr that in a case like this the Court has the 


power to grant 
a permanent injunction 


The question still remains whether in the circumstances 
and necessary to grant an injunction and where the balance 
As I have already mentioned, this is not a. case where an irreparable injury would 
be caused to the plaintiff The plamtiff could be given an adequate remedy by 
way of damages The contract itself is to run till 31st March, 1967. The suit 
cannot be disposed of before 31st March, 1967 To give a temporary injunction 
would really be to enable the plaintiff to get what he wants ın the suit itself Consi- 
dering these facts and considering further the fact that the defendants are distributors 
of pharmaceutical products and if they are prevented by an injunction in distributing 
them they would have to entrust the distribution to the plaintiff in which case the 
performance of the contract would never be adequately supervised by Court. 
this 1s not a case for temporary injunction The public would also stand to suffer 
because of the non-availabhty of the pharmaceutical products for which the defen- 
dants are distributors I do not think that there is any justification for granting 
an injunction in favour of the plaintiff. The appeal 1s therefore allowed and the 


injunction granted by the lower Court 1s vacated There will be no order as to 
costs 


V. K. 


of this case it is just 
of convenience lies 


Appeal allowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—Mr Justice M ANANTANARAYANAN AND Mm. Justice K S, 
RAMAMURTI. 


N. S Rathnam .. Appellant* 
0. 
S, Thangasamı Pıllaı and others .. Respondents. 


Hindu Law—Joint family—Glaim that a business or property is qonnt— Evidence and proof necessary to 
establish-—Presumption and onus 

Under Hindu law if a member of a Joint family, be he, the father or the managing member of the 
family carries on any business, the presumption is that it 15 his own separate business and when any 
member claims the business as Joint family business, the burden 1s upon him to establish it 

The perspective of approach, the burden of proof and the quantum of evidence to be adduced 
whenever any claim 1s made that any ıtem of property 1s joint family property 1s now well settled 
Mere proof of the existence of the joint family owning some joint family property does not give rise to 
any presumptions It must be established that the family possessed some Joint property which from its 
very nature and relative value may have formed the nucleus sufficient and adequate mn character so as 
to impress the acquisitions with the character of the joint family property Mere existence of a nucleus 
however small or insignificant isnot enough | What has to beshownis that thefamily had asa result 
of the nucleus sufficient surplus 1ncome from which the subsequent acquisitions could be made 

Where the income from ancestral property was not sufficient even for the maintenance of the mem- 
bers of the family, or where the outgoings exceeded the value of the nucleus the plaintiff cannot be 
said to have discharged the initial burden whichlay on him İn such cases it ought not to be presumed 
that the separate earnings of the member were spent on maintenance and other pui poses binding upon 
the family for 1t 1s quite natural for a member to keep his self-acquired property separate at the same 
time utilising the joint family property and its income for purposes binding upon the family Further, 
when the facts and the circumstances 1n which the properties were acquired are known, no question of 
any piesumption would arise 

The plaintiff cannot build any argument ın his favour relying upon the acts of bounty to the 
disadvantage of the maker thereof 

Appeal against the Decrees of the Sub-Court, Pudukottaı, in OS No 6 etc. 


of 1958. 
R. Gopalaswam: Ayyangar and T. S. Krishnaswame Ayyangar, for Appellant 
K. Rajah Ayyar, M K. Harthara Ayyar and K. Krishnamurti, for Respondents. 
The Judgment of the Court was delivered by 
Ramamurti, 7 —These three appeals arise out of three suits, which were dis- 
posed of by the learned Subordinate Judge, Pudukotta1, by a common judgment 


The substantial question involved in all the three suits is the same and as the three 
suits were inter-connected they were tried together by consent of parties. 


It 1s first necessary to set out the following geneological tree to show the rela- 
tionship between the parties: 
Chinniah . (d 1n 1929) 





NS TN Parvathammal Singarayar Nallıah Doraısamı Rathinam 
Pillai (died) (defendant 3) Pillai Pillai Pillai 
| (Plaintiff) 
| .... 
Thangasamı S Prakasam P, Mary 
Pıllaı (deft. 1) (deft 2, Minor) (daughter 
deft 4) 


The first suit OS. No. 6 of 1958 has been filed by the plaintiff herein (the 
appellant in these appeals), one Rathinam Pillai, for partition and separate possession 
of half-share in the properties- set out ın the schedule appended to the plaint 
after taking 1nto consideration, the properties mentioned in the C Schedule which 
have been given to him, In this suit Chinniah Pillai's son (Swamikannu's brother) 
Rathınam Pillai is the plamtıff, Swamikannu's two sons and daughter are 
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respectively defendants 1, 2 and 4, while Swamikannu’s wife is the 3rd defendant 
“The case 1s that his father Chinniah Pillai was a native Christian, and that even 
though the father and the sons are all Christians, they followed the customary Hindu 
law of succession and inheritance, with the incidents of the law of jomt family 
and coparcenary property. "The plamtiff’s case is that his father, Chinniah Pillai, 
was carrying on a grocery shop and a money-lending business on a large scale at 
‘Ceylon for nearly 35 years before his death in 1929, that sometime prior to his 
death Chinniah Pillai came to Ti: umayam, his native place, and at that time, Svvamı- 
kannu was in Colombo lookmg after the business, that after the death of Chmmah 
Pillai, the money-lending business and the grocery shop at Ceylon were managed 
by Swamikannu, the eldest member of the family, that with the aid of the business 
assets and the assets of the money-lending business, Swamikannu acquired seveial 
items of properties, that his two brothers, Sıngarayar and Nalliah were mairied 
out of the common funds of the family, that ın 1907, Swamikannu obtained a 1elease 
deed from the two brothers, Sıngarayar and Nalhab, that in 1942, Svvamıkannu 
obtained another release deed from the other brother, Doraısamı, that thereafter, 
the plaintiff and Swamikannu alone continued to live together in the family house 
as members of a joint family, that Swamikannu was throughout very much attached 
and affectionate towards the — plaintiff till. Swamikannu died suddenly on 18th 
November, 1956 at Madras and that all the properties, whether ımmovable, mov- 
able, cash and outstandings and shares in companies, whether in the name of the 
plaintiff or in the name of Swamikannu, are all joint family properties in which the 
plaintiff would be entitled to a half share 


The plaintiff’s further case 1s that he was studying in the college till 1943 (the 
expenses of education being met by Swarnkannu), that ın 1943 a wholesale paddy 
and rice and grocery business and business in other items was started in the name 
and style of Swami Stores, with the aid of ancestral assets brought from Ceylon, 
thatthe business was carried on with the aid of ancestral nucleus and by the joint 
exertions of labour and skill of the plaintiff and Swamikannu, that in 1953 another 
business mn cement tubes was started in Thambu ChettiStreet, Madras, and that 
the plaintiff 1s entitled to a half share m all the business assets, as the investments 
therein and the money-lending business at Madras were all taken from the assets 
of Swami Stores, Tirumayam. 


The plaintiff's further case 1$ that 1n. June, 1954, Swamikannu with the consent 
of the plaintiff gave the grocery business at Tirumayam to the plaintiff on a valuation 
of Rs. 10,000, that the sum of Rs. 10,000 was debited against the plaintiff in the 
accounts, that the money-lending business at Tirumayam and in Madras were kept 
common. The plaintiff also alleged that shortly thereafter Swamikannu arranged 
to make separate allotment of properties ın the name of the plaintiff and in the names 
of the members of Svvamıkannu”s family, defendants 1 to 4, that by such piecemeal 
allotments, C schedule properties were allotted to the plaintiff, D schedule to the 
first defendant, E schedule to the second defendant, F schedule tolthe third defendant, 
G schedule to the fourth defendant, and that such piecemeal allotments were made 
with the 1dea that they would be finally taken into account when a division by metes 
and bounds 1s effected between the plaintiff and Swamikannu and that at that final 
partition, the plaintiff would be allotted his legitimate half share 1n all the properties, 


The plaintiff’s further complaint is that when Swamikannu died all on & 
sudden on account of heart attack on 18th November, 1956, the relationship between 
the plamtiff on the one side, and defendants 1 to 4 was cordial for sometime, but that 
later on 1t became strained and serious misunderstandings arose between the parties. 
‘The plaintiff further stated that as ın certain proceedings ın High Court in OP No 
211 of 1957 and with regard to certain deposits in the banks defendants 1 to 4 asserted 
rights on the footing that all those properties were the self-acquisitions of Swami- 
kannu, and that the plaintiff was not entitled to any right or share therein, the 
plaintiff was obliged to file the present suit to establish his rights to a half share. 
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O S. No. 20 of 1958, the second suit, has been filed by Rathinam Pillai clamıng 
a half share on the amounts due under two promissory notes executed by defendants 
1 to 3 in the said suit in favour of late Swamikannu, on the ground that the moneys 
advanced to defendants 1 to 3 represented moneys of the joint family. Defendants 
4 to 7 1n the said suit are Swamikannu's two sons, widow and daughter respectively. 
The third suit, O.S No 34 of 1958 was filed by the two sons and the widow of 
Svvamıkannu The first defendant therem 1s Rathinam Pillai , the second defendant 1$ 
one Annamalai Chettiar, a debtor and the third defendant 15 the daughteı of Swamu- 
kannu. Rathınam Pillai has obtained a decree against this Annamalai Chettiar in 
O.S No 36 of 1955 on the basis of a promussory note which was executed in favour 
of Swamikannu, but subsequently assigned in favour of Rathinam Pillai The case of 
the plamtiffs m O S No 34 of 1958 1s that Swamikannu assigned the promissory note 
ın question to Rathinam Pillai merely for the purposes of collection as an agent, and 
that Rathinam Pillai should be directed to pay over the collections made by him, 
and also be restrained by an injunction from making further collections Rathinam 
Pillai’s defence to this suit is that his brother, Swamikannu, gave away this item of 
asset assigning the promussory note 1n his favour as a piecemeal allotment, and that 
he is entitled to the benefit of the decree in OS No 36 of 1955 


The defence of the defendants 1n the two suits, O.S Nos. 6 and 20 of 1958 (the 
members of the family of Swamikannu) 15 to the effect that the parties are governed 
only by the Christian law of succession, that there was no relationship of members of a 
joint family as between them as understood under Hindu law and that after the 
introduction of the Pudukottai Christian Inter-State Succession Regulation of 1938, 
there was no question of any election or choice, that the parties are governed only 
by the Christian law of succession, and that on Swamikannu's death, they alone 
became entitled to all his properties, and that the plaintiff, Rathinam Pillai, was 
not entitled to any right or share therem The defendants also alternatively con- 
tended that the properties left behind by Swamikannu on his death are all his own 
separate self-acquusitıons, that Chimniah Pillai did not leave any assets worth 
mentioning at the time of his death in 1929, that Swamikannu by his own efforts 
unaided by any ancestral nucleus acquired all the properties from time to time, and 
that as a matter of fact, when Chinniah Pilla: died, the debts far exceeded the assets. 
left behind him, and that there was no question of Swamikannu taking over the 
business of his father, and acquiring properties with the aid of the business assets. 
The defendants stated that Swamikannu out of purely brotherly love and affection, 
and out of generosity educated his younger brothers, gave them moneys for their 
expenses, that he had obtained release deeds from the three brothers 1n all of which 
they have clearly admitted that the properties acquired by Swamikannu were all 
his own separate self-acquired properties The defendants further pleaded that 
Swamukannu was particularly attached and affectionate towards his youngest brother, 
Rathinam Pillai, that he educated him and gave him some training in the several 
businesses, that later on, he gave the Tirumayam Stores to the plaintiff at a valua- 
tion of Rs. 10,000, that out of generosity, the plaintiff was given some shares in 
Gitanjali Press, that purely out of love and affection and as a gift, he gave some 
properties mentioned as a gift, he gave some properties mentioned in the C schedule 
to Rathinam Pillai, and that whatever was given either by Swamkannu or by 
members of his family were purely as gift and nothing more and was not given 
in recognition of any nght of Rathinam Pillai. 


As regards O S. No 20 of 1958, they contended that Rathinam Pilla: had no 
right to sue the debtors as moneys belongmg to Swamikannu were advanced as 
loans and that the debtors have settled the matter with the defendants 


Rathınam Pillavs claim was negatived in all the three suits. The suit for 
partition, O.S No 6 of 1958, was dismissed on the ground that the properties in which 
Rathinam Pillai claimed a share were not joint family properties, but the separate 
and self-acquired properties of Swamikannu. The learned Subordinate Judge also 
held that after the Pudukottaı Christian Inter-State Succession Regulation of 
1938 came into force the heirs of Swamikannu, 2.e., his widow and children alone, 
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would {be entitled to Swamikannu's properties, and that Rathinam Pillai was not 
entitled to make any clarm on the basis of either a joint family or a coparcener. 


In OS No 20 of 1958, the learned Judge held that the amounts which were 
Sought to be recovered from the debtors formed part of the estate of Swamikannu : 
that the plaintiff was not entitled to file a suit m respect of the same, and that the 
settlement which was entered into between the debtors and Swamikannu's widow and 
children operated as a discharge of the amounts clarmed Tn this view that surt 
was dismissed. 


OS. No 34 of 1958, the suit filed by the widow and sons of Swamikannu, was 
decreed on the finding that the promissory note which formed the subject-matter 
of the suit O.S No 36 of 1955 was assigned to Rathinam Pillai merely as an 
agent for collection, and that the decree obtained in OS. No. 36 of 1955 must 
enure only for the benefit of Swamikannu's widow and sons 


Rathinam Pillai has preferred appeal, Appeal No 55 of 1960 from the judgment 
and decree ın OS No 6 of 1958 He has also preferred the appeals, App als Nos 
353 and 354 of 1960 against the judgment and decree in OS. Nos 20 of 1958 and 
34 of 1958 respectively. 


From the foregoing narration of facts, it will be clear that the main appeal is 
Appeal No. 55 of 1960, arising out of the suit for partition filed by Rathinam Pillai, 
OS No. 6 of 1958. In fact Counsel on both sides agreed that the decision in this 
appeal will practically govern and conclude the decision in the other two appeals. 


On a careful consideration of the entire oral and documentary evidence, in the 
light of the elaborate and detailed arguments advanced before us by Counsel on both 
sides, we have no hesitation 1n coming to the conclusion that the view taken by the 
trial Judge 1s perfectly correct and sound, and 1s amply supported by the evidence 
on record. The documentary evidence in this case 1s overwhelmingly against the 
plaintiff and in favour of the defendants Further, the plamtiff’s Own conduct 
from the time he became a major till the death of Swamikannu in 1956, clearly 
tends to the same conclusion. 


Before we proceed further, we think that 1t is but fair that we must advert to 
one important aspect of the case. Swamuikannu has throughout acted in a very 
generous manner and that even though both factually and legally all the properties 
constituted his own self-acquired separate properties, Swamikannu had out of love 
and affection and purely out of generosity had given substantial properties to the 
plaintiff. Learned Counsel accepted the position that the properties which were 
given to Rathinam Pillai will be of the value of Rs. 40,000 in the year 1956. We 
are clearly of the opinion that the present suit 1s a purely speculative and a frivolous 
one filed by the plaintiff solely out of greed, and as a blackmail, exploiting the help- 
lessness of the widow and the sons of Swamikannu, of whom one 1s yet a minor. 
In filing this sp: culative suit, the plaintiff has taken advantage of the fact that he 
1$ in possession of the account books, records and correspondence of which he has 
produced a portion only, and suppressed the rest, which, if produced would expose 
the falsity of this claim. 


In analysis of the evidence 1n this case, it will be convenient to divide it into 
two periods (a) the period up to the death of Chinniah Pillai, and (6) from the 
death of Chinmah Pillai in 1929 till the death of Swamikannu in 1956. 


Learned Counsel for the appellant conceded and accepted the position that 
under Hindu law if a member of a joint family, be he, the father, or the managing 
member of the family, carries on any business, the presumption 1s that it is his own 
separate business, and that when any member claims the business as joint family 
business, the burden is upon him to establish it Vide Chattanatha Karayalar v. 
Ramachandra Iyer and another). Learned Counsel, while accepting this legal posi- 
tion, contended that the plaintiff has rebutted the presumption and has established 
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that the business 1s the joint family business on the ground that the plaintiff had pro- 
ved that Swamikannu, when he carried on the business in question carried on the 
same with the assistance of ancestral nucleus, that 1s, the assets of the grocery business 
and the money-lending business which Chinniah Pillai was carrying on mn Ceylon. 
The question, therefore, naturally arises as to the character and the magnitude of 
the two businesses and whether Swamikannu really got into possession of any assets 
which could be regarded as nucleus 1n the legal sense of the term, with the aid of 
which, it could be claimed, that Swamikannu carried on the subsequent business 
and made acquisitions therefrom It must be mentioned at the outset that the 
evidence relating to the business activities of Chinniah Palla: up to the time he lived 
in Ceylon 1$ very very meagre, and practically worthless, and does not support the 
plaintiff's case On the other hand, such available evidence as has been adduced 
by both sides shows that the business which Chinniah Pillai carried on was a very 
small business, and that at the time of hisdeath the abilities far exceeded the assets, 
and that whatever Swamikannu did zt that time ın relation thereto was merely a 
process of winding up end that there was no question of Swamikannu utilising any 
of the assets ın the business which he carried on. In fact, there 1s absolutely no 
evidence connecting the assets of the business left behind by Chinmah Pillai, with 
the businesses which Swamikannu carried on after Chmniah Pillars death. 


Learned Counsel for the appellant relied upon the following features in support 
of his case" (1) When Chinniah Pillai died Swamikannu remained in Colombo and 
carried on business from 1929 to 1945, (11) Accounts of Swamikannu have not been 
produced, the same having been suppressed by the widow , (11) The release deeds 
taken by Svvamıkannu from the brothers offered intrinsic evidence that the father 
Chinniah Pillai had left business assets which had come into the hands of Swann- 
kannu and that the burden 1s upon the widow to prove the extent of the assets; 
(1v) The oral evidence of the two brothers P.Ws. 2 and 3, Singarayar and Dorai- 
swami, should be accepted as these are the only two people who can give evidence 
regarding the extent of the businesses of their father, Chmniah Pillai ; 
(v) (a) Exhibits B-29 and B-30, the proceedings 1n the Colombo Court showing that 
Chinniah Pilla: and Swamikannu were carrying on business at Colombo, (2) Con- 
duct of Swamikannu purchasing properties in the name of the plaintiff and endorsing 
the promissory note in his favour, (c) Several letters which passed between 
Svvamıkannu and the plaintiff tending to show that Swamikannu regarded the 
plaintiff as a member of a joint family having a share in the properties. 


We have carefully examined the arguments of learned Counsel in respect of the 
abovesaid features on which he placed reliance but we are unable to accept his 
contentions. 

E » " * * 


haz 


(His Lordship then discussed the evidence in the case and proceeded.) 


We accept the reasoning of the learned Subordinate Judge in paragraph 82 
of the judgment and hold that Swamukannu having earned large fortunes by his 
individual efforts and business enterprise made some provision for the plaintiff out 
of attachment and affection and for no other reason. 


In the estate duty proceedings as observed earlier, the plaintiff himself assisted 
the first defendant, while preparing a return and stated that all the properties were 
the separate properties of Swamikannu. We concur with the criticism of the learned 
Subordinate Judge, that 1t was only 1n the latter stages that the plaintiff conceived 
the fraudulent idea of making this claim and that with that end in view manoeuvred 
to have the secret recital ın Exhibit A-94 that the plaintiff was clarmıng a share in 
the estate. That plamtiffis guilty of fraudulent conduct in this matter 1s clear from 
the fact that he never agitated this claim before the estate duty authorities or before 
any tax authorities. It 1s unnecessary to make any further reference to the other 
oral or documentary evidence in this case. 


As regards the two other appeals learned Counsel did not contest the findings 
of the learned Subordinate Judge. The discussion of the evidence with regard to 
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the other two cases are contained mainly in paragraphs 29, 30 and 44 of the judgment 
of the trial Court and we are satisfied that the findings are correct, and no exception 
can be taken against the same In fact, as observed earlier, learned Counsel for the 
appellant did not canvass the correctness of these findings and he focussed his atten- 
tion only upon the main appeal, Appeal No 55 of 1960. 


Before we sum up we would like to make a reference to the leading decisions 
touching upon the perspective of approach, the burden of proof and the quantum 
of evidence to be adduced whenever any claim 1s made that any item of property is 
joint family property The Hindu law upon this aspect of the case 1s now well 
settled and does not admit of any controversy or doubt Mere proof of the existence 
of joint family owning some joint family property does not give rise to any presump- 
tion It must be established that the family possessed some joint property which 
from its nature and relative value may have formed the nucleus from which the dis- 
bursements towards discharge of debts etc , should be taken into account and a 
comprehensive view should be taken as to whether in the particular set up of the 
family, the joint family property could be regarded as a nucleus sufficient and ade- 
quate 1n character so as to xmpress the acquisitions with the character of the joint 
family property. Mere existence of a nucleus however small or insignificant 1s not 
enough. Vide Vythinatha v Varadaraja 1, Venkataramayya v. Seshamma?, Appalaswami 
v. Suryanarayanamurt:3, and Venkatasamı v. Radhakrishna*. Where the income from 
the ancestral property was not sufficient even for the maintenance of the members 
of the family, or where the outgomgs and disbursements exceeded the value of the 
nucleus, the plaintiff cannot be said to have discharged the initial burden which 
lay on him. In such cases it ought not to be presumed that the separate earnings 
of the member were spent on maintenance and other purposes binding upon the 
family for it is quite natural for a member of the joint family to keep his self-acquired 
property separate from the joint family property, at the same time utilising the joint 
family property and its income for purposes binding upon the family such as main- 
tenance of the members of the family and discharging of debts. Further when the 
facts and the circumstances in which the properties were acquired are known, no 
question of applying any presumption would arise The law relating to the second 
27 of the burden of proof is stated thus in Ramakrishna Mardı v. Vishnumoorthi 
Mardi: 


* The learned Subordinate Judge was of the view that when once the ancestral nucleus 1s admitted 
the onus lies on the manager of the şomt Hindu family to prove that the properties acquired were his 
self-acquisitions This is stating the proposition oflaw in very wide terms The existence of a nucleus 
is not the sole criterion to impress the subsequent acquisitions with family character What has to be 
shown is that the family had as a result of the nucleus sufficient surplus income from which the subse- 
quent acquisitions could be made This 1s the second phase iii the onus of proof which hes on the 
person who sets up the family character of the properties In these circumstances, after perusing 
the evidence of PW 1 and D Ws 1 and ə, we do not think that roo mudis of rice would leave an 
appreciable surplus so as to form a basis for the acquisition of properties ” 


We are also of the opinion that the plaintiff cannot build any argument 1n his 

favour relying upon the acts of bounty of Swamikannu: 

"* It would not be reasonable or conducive to the peace and welfare of families to construe act S 
done out of kindness and affection to the disadvantage of the doer of them ” 
Vide Lala Moddun Gopal Lal v. Khikkinda Koer*. It is sufficient to extract the last 
head-note ın Appalaswami v. Suryanarayanamurthi?. 

“€ It 1s dangerous to construe act of generosity or kindness as admissions of legal obligation Hence 
the fact that at the instance of mediators assisting ın the partition one of the members of the joint 
family agreed to apply some of his self-acquired property for the benefit of the members of the family 


cannot be taken as establishing that the member intended to bring into partition his entire self-acquired 
interest ” 
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To sum up, therefore, the position 1s as follows : There is absolutely no evidence 
regarding the character and the extent of the businesses carried on by Chinniah 
Pillai in Colombo. "There 1s equally no evidence that Swamikannu got into posses- 
sion of any productive ancestral nucleus of the father with the aid of which it could 
be said that Swamikannu made the acquisitions. Such evidence as there 1s shows 
that the debt and liabilities left behind by the father far exceeded the assets The 
plaintiff has not adduced any evidence to rebut the presumption under Hindu 
law that the business carried on by Swamikannu were his own separate businesses. 
The only evidence adduced by the plaintiffis that of his two brothers P Ws. 2 and 3, 
whose testimony 1s obviously interested bemg employees under the plaintiff Fur- 
ther the recitals in the release deeds executed by them in favour. of Swamikannu 
show that these two witnesses are thoroughly unreliable witnesses and have no 
scruples for giving perjured evidence of the worst character "The recitals further 
prove the most important fact that the brothers were having and carrying on separate 
business of their own. The plaintiff's own conduct, right from the time he left the 
college, furnishes very valuable evidence and it is wholly inconsistent and. de.tructive 
of the present clam made by him He has not put forward this claim (based upon 
the Ceylon business as ancestral nucleus) m his notice which preceded the suit. 
The two documents Exhibits B-3 and B-27 and the entries in the account books of 
Swamikannu lead to the only inference that the plaintiff's. case is wholly false and 
unfounded "The Swami Stores which is the sheet anchor of the plaintiff's claim has 
been clearly proved to be the separate business of Swamikannu. A scrutiny of the 
plaintiff's evidence shows that he has no regard for truth and there 1s no limit for 
his giving perjured evidence in Court We have, therefore, no hesitation in confirm- 
ing the judgments and decrees of the Court below ın all the three cases In the 
view we have taken, it 1s unnecessary to consider the effect and operation of the 
Pudukottai Christians Inter-State Succession Regulation 


It 1s unfortunate that the plaintiff who could never have entertained any honest 
belief in the truth of the case, and who must have fully realised that his claim was 
baseless should have been ill-advised to plunge into the wasteful litigation The 
admission ın his evidence show that he 1s a mere tool in the hands of interested and 
muschievous parties, with the result that he has squandered away a substantial 
portion of Swamikannu’s bounties in this frivolous litigation ‘The answers given 
by the plaintiff at page 141 of the combined documents, in the cross-examination, 
show that admittedly the plaintiff does not know the facts personally, and that he 
has been instigated and set up by his father-in-law and others, who are Court-birds. 
We do not see any reason whatsoever as to why the usual order of costs following the 
event should not be passed. 


We, therefore, dismiss all the appeals with separate costs 1n all the three appeals. 


V.K. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JusricE K S VENKATARAMAN 


Natarajan Peütoner*. 


Crimenal Procedure Gode (V of 1898), sections 161 (3) and 173 (4)—Combined effect —JNotes jotted down by 
police officer earlter—Statements recorded later—Copres of statements furnished to accused —If' should include the 
notes. 

Section 161 (3) of the Criminal Procedure Code says that a police officer may reduce to writing 
any statement made to him by any person ın the course of an examination under the section and if he 
does so he shall make a separate record of the statements of each such person whose statement he 
records Under section 173 (4) of the Code the officer 1n charge of a police station 1s required to 
furnish to the accused «nter alia a copy of the statements recorded under sub-section (3) of section 161 
of all the persons whom the prosecution proposes to examine as its witnesses The question whether 
the statement contemplated under section 161 (3) 1s only the statement recorded at the police station 
or will include the notes jotted down by an Inspector earlier will have to be decided according to the 
circumstances of each case. Section 161 (3) does not prevent a police officer from making just a few 
jottings for refreshing his memory. The mere fact that such jottings were destroyed will not vitiate 


* Gr1IR C No 1490 of 1966 
(Qr, R P No 1458 of 1966). 21st November, 1966. 
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a trial so long as it is not part of the statements reduced to wixting at the police station, which alone 
will be relevant for purposes of section 161 (3). . 

Petition under sections 435 and 439 of the Code of Criminal Procedine, 1898, 
praying the High Court to revise the judgment of the Eighth Presidency Magistrate 
of the Court of the Presidency Magistrate, George Town, Madras, dated 7th Novem- 
ber, 1966 and passed in C.O Nos 14270 and 14271 of 1966 


S Sherk Md. Ansar, for Petitioner. 
The Court made the following 


Orver.—This Revision Petition has been filed by one Natarajan against his 
conxıction under section 4 (1) (a) of the Madras Prohibition Act, and section 447, 
Indian Penal Code The allegation against him 1s that he had trespassed into the 
premises of the Harbour for transportng three bottles of whisky without a permut 
He was arrested with the three bottles of whisky by a Sub-Inspector (P.W 2) within 
the Harbour premises at 4-30 Pw on 22nd September, 1966 P.W 1 is another 
"witness who was present besides others. The accused denied the offence The 
learned Magistrate accepted the prosecution evidence, convicted and sentenced him 
to rigorous imprisonment for three months, a fine of Rs 100 under section 4 (1) (a) 
of the Madras Prohibition Act, and rigorous imprisonment for two weeks under sec- 
tion 447, Indian Penal Code, to run concurrently with the other sentence This 
revision petition has been preferred by the accused. 


The only point urged before me by the learned Counsel for the petitioner 1$ 
that the Sub-Inspector (P.W 2) has admitted that he had jotted down some notes 
while examining P.W 1 and another person Main, at the scene of occurrence, and 
that their statements were reduced to writing under section 161, Criminal Procedure 
Code, only later at the police station after destroying the notes The accused has 
been supplied only with copies of the statements prepared at the police station and 
not copies of the notes The learned Counsel urges that this has vitiated the trial, 
and has relied on a number of decisions in support of his contention. 


Section 161 (3), Criminal Procedure Code, says that the police officer may 
reduce into writing any statement made to him in the course of an examination 
under the séction, and if he does so he shal] make a separate record of the statements 
of each such person whose statement he records Section 173 (4), Criminal Pro- 
cedure Code, as amended by Act XXVI of 1955, requires the officer 1n charge of 
the police station to furnish to the accused inter alia a copy of the statements recorded 
under sub-section (3) of section 161, Criminal Procedure Code, of all the persons 
whom the prosecution proposes to examine as its witnesses The question therefore 
is whether the statement prepared at the police station 1s the statement which was 
reduced into writing or only the earlier notes which were jotted down. The ques- 
tion may have to be answered in regard to the circumstances of each case, and so 
far as this case 1s concerned, 1t does not appear that the notes which were jotted down 
-would themselves have been intelligible to another person. ‘They might have been 
just enough to enable the Sub-Inspector to remember the essential particulars. 
Section 161 (3) does not seem to prevent the Sub-Inspector from making just a few 
jottings for refreshing his own memory So far as this case 1s concerned, I feel no 
difficulty in holding that the statements which were reduced into writing at the 
police station immediately after the Sub-Inspector reached there, are the state- 
ments relevant for the purpose ofsection 161 (3) It has also to be emphasised that 
the material circumstances had been brought out in the mahazar which was 
prepared at the scene of occurrence itself, 


The circumstances ın the cases cited by the learned Counsel were different from 
those of the present case, and those cases do not therefore really help hun ‘The 
cases are . Pulukur: Kottayya v. Emperor’, Lingappa v. State", Sugalt Latchgadu v. 
State?, and Rangasıpamı Goundan v State*. 


I (1947) 1 MLJ 219 LR (1947) 74 3 (1952)1MLJ 42 (1952) MW N (Cr) 
IA 65 ILR (1948)Mad 1(PC) (1947) 1 
MWN (Cri) 45 4 (1957) MLJ (Crl) :3. İLR (1957) 
(uio 2 MLJ 766. (1951) MW.N Mad 482 (1956 MW N (Ctrl) 222 

rl) 15 (2 
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In Palukur: Kottayya v Emperor!, the Sub-Inspector did not initially furnish the 
note book which contained the carhest statements made by the five prosecution 
witnesses (at the inquest), and in fact, maintained that no such statements were 
rccorded What was furnished to the accused was only copies of the statements made 
later to the Circle Inspector of Police But at a late stage, the trial, when the Sub- 
Inspector was examined, he himself produced the note book and 1t was found that 
there were no vital discrepancies between the statements contained in the note book 
and the statements of the witnesses ın the witness box Then Lordships of the Privy 
Council pointed out that, where the statements are never made available to the accus- 
ed, an inference, which 1s almost irresistible, arises of prejudice to the accused. 
However, they were satisfied that, in the peculiar circumstances of the case, no 
prejudice was occasioned to the accused by the failure to produce 1n proper time the 
note book It was on a different point that their Lordships remitted the appeal for 
re-hearing by the High Court 


Lingappa v State?, was a case wheie the statements under section 161, Criminal 
Procedure Code, were not made available to the accused at all. 


Sugalt Laichgadu v. State, was a case where the Sub-Inspector made short 
notes of the statement of the witnesses at the inquest and they were destroyed even 
before the arrival of the Circle Inspector “The present case 1s distinguishable, 
because here the notes were only brief and were actually reduced into writing at the 
police station and copies of the statements prepared at the police station were fur- 
nished to the accused. 


Rangaswami Goundan v State*, was a case where statements were recorded in 
Tamil, but only translations 1n English of those statements were furmshed to the 
accused. It was held that failure to furnish the Tamil statements which were the 
original statements, vitiated the trial "That 1s not the case here. 


Apart from the point made by the learned Counsel, there 1s no 1eason to inter- 
fere with the convictions. The revision petition 1s, however, admitted on the ques- 
tion of sentence 

The case came on for orders after admission. ə 

S. Shek Md Ansari, for Petitioner 

K. A Panchabagesan, for Public Prosecutor, on behalf of the State. 

The Court made the following 

ORDER —This was the first offence Hence the period of imprisonment is 


reduced to the period already undergone "The fine and the default sentence will 
remain ‘Time for payment of fine, one month from this date. 


RM. 





Convictton affirmed 5 
but sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice T RAMAPRASADA R AO 


Anandhayee Ammal .. Petittoner” 
2, 
S. M. Khaja & Co., by partner, Seedi Mohamed .. Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (1) and (11)—Bona 
fide required for landlord’s occupatton—Proof—Application under section 10 (3) (a) (111)—Regqutrements 


It has been repeatedly held by our Courts that 1n case a landlord or Jandlady requires his or her 
only premises for his or her own occupation the question of bona fides is alien for considerationand need. 
not at all be gone into unless there are compelling circumstances to disbelieve the version of the land- 
lord or the landlady, totally 


md 
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Where there 1s a foundation or reasonable material for a Judge to come to the conclusion that there 
1s a business either by the landlord or landlady orhisor her son, as the case may be, and itis for 
that business that the premises 1s required, there is no reason why the Tribunal should not apply 
strictly section 10 (3) (a) (in) which makes it clear that the landlord would as a matter of course by 
entitled to it once that requirement 15 established Itis not necessary that the son should carry on a 
business m the city, town or village in which the property is situate to enable the father or mother 
to apply under section 10 (3) (a) (11) 

Petition under section 25 (1) (a) (11) of the Madras Act XVIII of 1960 praying 
the High Court to revise the order of the Court of the Small Causes (III Judge) 
Madras, dated 18th September, 1964, and made in H R.A No. 104 of 1964 (H.R.C. 
No. 425 of 1963 on the file of the Rent Controller, Madras) 


K Muthuswam Chethar and O Radhakrishnan, fo. Petitioner. 
K. Venkataraman, for Respondent. 
The Court delivered the following 


TUDGMENT —The landlady is the petitione1 before me She applied for eviction 
on the ground that she required her only premises, No 68, Linghi Chetty Street}. 
Madras, both for 1esidential and non-residential purposes ‘The need for residential 
purposes is purely personal to her and the need for non-residential purposes is for the 
purpose of her son, who 1s carrying on a Chemists and Druggists shop at Tirukazhi-- 
kundram, to open up a branch here at Madrasın the suit premises. ‘The premises 
1n question 18 admittedly a premises which 1s being used both for residential and non- 
residential purposes In fact, the respondent himself admits that the premises 1s 
being used for residential purposes as well as that he is carrying on a business therein. 
The petitioner examined herself and her son The petitioner would state that 
she requires this premises for her own use, but she would not categorically state that 
the premises 1s also required for non-residential purposes for her son. But the son 
who went into the box as P W. 2 would state that he intends setting up a branch of” 
his Chemists and Druggists shop at Madras The respondert-tenant objected to 
this petition on two grounds, one that the requirement 1s not bona fide, and secondly,, 
the petition 1s motivated because the landlady was from time to time increasing the 
rent and, since the tenant failed to respond to a call for a further increase ın rent 
this petition has been filed. 

The learned Rent Controller, who went into the question, held on the question 
of bona fides that the claim of the petitioner is not bona fide. He mainly rested his 
conclusions on the demands for increased rent made n the year 1958 and 
presumed that the intention of the landlady in instituting this action can also 
be presumed to be for purposes of obtaınıng an increased rent ‘The appellate 
authority again iested its conclusions on a comparison of Exhibits R-3 and R-4, 
which were the notices exchanged between the parties in cornection with the increase 
ofrent The appellate authority 1s also of the opinion that Exhibit R-3 was issued 
only with the ulterior object of increasing the rent The appellate authority con- 
tinues to observe the moment that object was fulfilled, the petitioner kept quiet. 
She has resumed her attack again in the present petition because a few years have 
elapsed and she felt that she would be entitled to a further increase in rent 


The same contentions are pressed before me by Mr Srinivasa Iyer, on behalf of 
the tenant Mr Srinivasa Iyer urgesthat the petition 1s not only falling short of 
bona fides on the part of the petitioner, but s ex facie mala fide because it is only a ruse 
or an instrument to secure a higher rent He also adds that the son of the peti- 
tioner, who 1s admittedly carrymg on a busmess at Tirukazhikundram, and not m 
the city, cannot under section 10 (3) (a) (ir) of the Madras Buildings (Lease and 
Rent Control) Act (XVIII of 1960) ask for possession of the building from the tenant 
ın the circumstances stated above He also states that the requirement of the 
premises for purposes of the son's business 1s a myth. 


It has been repeatedly held by our Courts, the decisions to which I would pre- 
sently refer, that ın case a landlord or landlady requires the premuses of his or her 
own for his or he: own occupation, the question of bona fides 1s alien for consideration. 
and need not at all be gone into unless there are compelling circumstances to dis-- 
believe the version of the landlord o1 the landlady, as the case may be, totally Iam, 
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not able to see such compelling reasons 1n this case so as to biush aside the request 
of the landlady for her only house m the city for her own residence The question of 
bona fides no doubt 1s a subjective element But even 1n finding out the truth of such 
a Subjective element, we could safely sift the evidence on record to find out whether 
it 1s a totally mala fide claim on the part of the petitioner concerned. Here, the 
petitioner 1s a lady aged about 77 years, who seeks to reside 1n her own premises at 
that age at least amidst her relatives, and particularly her other sons who are in 
Madras and her daughter, who is also in Royapuram. It does not appear to me 
to be a very strange request on the part of the 77 year old lady to come over and 
permanently stay ın the midst of her relations and particularly when her first son 
who ısın Tirukazhikundram intends to open a branch of the Chemists and 
Druggists shop at Madras 


İn Abdul Kareem v C. M Mohamed+, Ramachandra Iyer, Officiating şChief 
Justice, as he then was, observed in very strong terms that where a landlord seeks 
to evict a tenant from his building on the ground that he requires the same for 
his own occupation, what has to be found is whether the petitioner requires his 
own building for purposes of his own occupation He adds that no question of 
bona fides at all arises in such circumstances This decision has been followed by 
Venkatadrı, J ,1n Bathool Bat y Vaidyanathan? His Lordship observed as follows — 

““ Apart from cases of gross unreasonableness on the part of the landlord, if it 1s established that 
there 1s a genuine present need of the house for the landlord's own occupation the Court cannot pre- 

sume mala f1de because of factors such as the landlord’s having other house or his or her being a single 
soul or that he or she 1s not permanently living in the city or town concerned The fact that the 
landlord is living in a rented house would be enough to satisfy the Court about the Jona fides of the 
requirement ” 
I need not multiply the authorities on this subject except to refer two unreported 
decisions of our Court, one of Alagiriswami, J,1n CRP No 1278 of 1966 and of 
Natesan, J , in GR P No. 869 of 1962, wherein the same principle has been adum- 
brated. I am therefore satisfied that the approach by the lower Courts regarding 
the question of bona fides 1$ thoroughly unwarranted in law and in the light of the 
principles laid down by the above judicial precedents I hold that the requirement 
of the petitioner 1s bona fide, as she requires it for her own use and occupation 


The above result arrived at by me would be enough to dispose of the Civil 
Revision Petition But the other contention raised by the petitioner is that the 
building being both for residential and non-residential purposes, she would like to 
have the premises for the business of her son, who has given evidence in this case. 
P.W 2, the son of the landlady, has stated that he intends openmg a branch of the 
‘Chemusts and Druggists shop in the premises in question It is common knowledge 
that a Chemists and Druggists business cannot be carried on without a licence for 
the purpose under the enactments of our State Therefore, if the petitioner intends 
to shift the business from Tirukazhikundram to Madras, it cannot be stated that he 
is aiding his mother ın her alleged mala fide object to secure a higher rate of rent from 
the tenant On the other hand, I believe P.W. 2 and hold that he intends to open a 
branch of his busmess in Linghi Chetti Street, Madras But as observed by Viswa- 
natha Sastrı, J , ın Venkataswam and Sons v Veerabadraswami?, there his no yardstick 
by which we can measure the range of activities necessary to constitute the carrying 
on ofa business — It is strenuously urged by the learned Counsel for the respondent 
that the opening c: a branch office by the petitioner's son would not be a sufficient 
ground to enable the petitioner to ask for her own premises on the ground that it is 
required for her son's business 1 do not agree The essential requirement is that 
there must be a foundation or reasonable material for a Judge to come to the con- 
clusion that there 1s a business either by the landlord or landlady or hus or her son 
as the case may be, and :t1s for that business that the premises in question is required 
If such material is placed then there 1s no reason why the Tribunal should not apply 
strictly the section which makes 1t clear that the landlord would as a matter of course 
"be entitled to it once that requirement 1s established. Tn this case the son is carrying 
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ona business. In my opinion it 1s not necessary that the son should carry on a busi- 
ness in the city, town or village in which the property 1s situate which would enable 
the father or mother to apply under section 10 (3) (a) (r) ofthe Act. Mr Srinivasa 
Iyer pointed out to me that unless the son carries on business in the city, the require- 
ment of the section 1$ not satisfied I am unable to be persuaded to agree to this 
contention 


I therefore hold that the requirement of the premises in question for the pu poses 
of setting up a business by her son also appears to be true and based on acceptable 
evidence I therefore hold on both the grounds that the premises 1s required fo: 
residential as well as non-residential purposes In the light of my judgment as 
above, the order of the appellate authority 1s set aside and the tenant 1s given four 
months’ time to vacate The Civil Revision Petitionis allowed There will be no 
order as to costs 


V.K —- Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MRr jusricE K SRİNİVASAN 


Srinivasalu Naidu .  Appellant* 
0, 
Kavalmarı Munuswami Naidu and others . Respondents 


Cwil Procedure Code (V of 1908), sectton 9—Scope—Glaim that a person is entitled to run a customary bull 
race—Is one of civil nature cognizable under the section 


A claim that a person 1s entitled to run a customary bull race in a village during the month of 
That-Mas: and that no one else has that right 1s a right of a civil nature and a suit for declaration 
and for permanent injunction restraining others from interfering with that right 1s cognizable under 
section g Civil Procedure Code 


Section 9, Civil Procedure Code 1s in very broad terms. It states that all suits of a civil nature 
are within the jurisdiction of the Court, except those of which cognizance 15 either expressly or impliedly 
barred The Explanation to this section certainly does not confine the limits of the nature of suits 
contemplated by the main section What the Explanation states 1s only that though religious rites 
and ceremonies may form the basis of a right that is claumed, such right being a right to property or 
to office, a suit to establish such right would be a suit of a civil nature The section takes within its 
broad sweep all questions where one person claims any privilege 1n himself as against others. It cannot 
be assumed (as 1t seems to have been done by the lower appellate Court) that only a right which is 
claimed, in relation to a temple, such as the right to perform worship in a temple, or the right to receive 
religious honours or privileges attached to an office as its perquisite or remuneration, could be agitated 


under section 9 
Appeal against the Decree of the District Court of Noith Arcot at Vellore, 
dated 20th September, 1962, in Appeal Suit No. 109 of 1961 preferred against the 


Decree of the Court of the District Münsif of Tirupattur in Original Suit No 80 
of 1960 


K N Balasubramanian and Azeez Basha, fo. Appellant 
D. R Krishna Rao, for Respondents. 


The Court delivered the following 


TUDGMENT —The plaintiff is the appellant He sought for a declaration of 
hus right to run the customary bull race before the Gangaıyamman Temple and for 
a permanent injunction to restrain the defendants from interfering with his right 
His claim was that the bull race and a festival connected with it are conducted in 
the village during the month of "Thaı-Ması every year. According to the plaintiff, 
the right and the privilege to conduct the race and the festival belong only to him 
and that this right was, in the past exeicised by his father. It was stated that the 
plaintiff usually gives wide publicity to the race and the festival 1n the neighbouring 
villages and also fixes a date therefor The residents of the village and the neigh- 
bouring villages participate therem Before the race commences, the plaintiff 
has Pooja performed is the temple, breaks the first ceremonial coconut and diives 
his bull first in the race He claims this as a hereditary right. It was alleged that 
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the defendants, some of whom are residents of other villages and one who has recently- 
settled down ın this village attempted to prevent the exercise of the right as claimed. 
and ıt 1$ for that reason that the suit was laid The defendant's contention denied. 
the right claimed by the plamtiff. It was claimed that one Buddappa Naidu 
alone had this customary and hereditary right After him his son Dasariappa and 
after him his daughter's son, one Krishnappa Naidu, were exercising the right, 
It was contended that this Krishnappa Naidu is a necessary party to the suit. It 
was also clarmed that the right the establishment of which was sought 1s not one of 
civil nature within the meaning of section 9, Civil Procedure Code, and that the 
Court has no jurisdiction to entertain the suit 


The learned District Munsif found upon the evidence that the right set up by 
the defendants in Krishnappa Naidu was not established and that in any event, 
it was only the defendants who caused obstruction to the exercise of the plaintiff’s 
right, which was also found upon the evidence Krishnappa Naidu was held to 
be not a necessary party. But, nevertheless, the learned District Munsiff, in dealing 
with the question of jurisd.ction merely stated that though the plaintiff has proved 
his right to conduct his festival, there was no evidence to show that it is of a civil 
nature and proceeded to dismiss the suit. 


The plaintiff appealed, 


The learned District Judge found that there was ample evidence to show that 
it was the plamtiff and his father who were exercising the right m question for" 
several years past "The defendants’ contentions to the contrary were rejected. 
But upon the question whether the suit 1s maintainable, the learned District Judge 
held that as the plaintiff did not claim to have any right to any office in the temple 
in question, and such a right cannot be said to form part of the worship in the temple, 
the right sought to be agitated 1s not within the purview of section 9 It upheld 
the decision of the Court below 


The short question in this Second Appeal is whether the right clarmed 1s not 
one of a civil nature, an adjudication of which 1s competent under section 9 of the 
Code of Civil Proceduie. Section 91s 1n very broad terms — It states that all suits 
of a civil nature are within the jurisdiction of the Court, except those of which 
cognizance 1s either expressly or impliedly barred. The explanation to this section 
states that a suit in which the right to property or to an office 1s contested is a suit 
of a civil nature, notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites and ceremomes, The explanation certainly 
does not confine the limits of the nature of suits contemplated by the main section. 
What the Explanation states 1s only that though religious rites and ceremonies may 
form the basis of a right that is claimed, such right being a right to property or to: 
office, a suit to establish such right would be a suit of a civil nature The section 
takes within its broad sweep all questions where one person claims any privilege 
in himself as against others There is no doubt that such a question would be one 
of a civil nature If I understand the judgment of the lower appellate Court, it 
seems to have assumed that only a right which 1s claimed, in 1elation to a temple, 
such as the right to perform worship in a temple, or the right to receive religious 
honours or privileges attached to an office as its perquisite or remuneration, could. 
be agitated under section 9, Civil Procedure Code The principal basis of the 
decision of the Courts below s that the right claimed does not form part of the worship: 
in the temple It seems to me that the claim has been entirely misconstrued. 
The right was not claimed in relation to any temple at all or to any office or 
emoluments attached to ıt The reference to the temple or the right to break the 
first coconut 1s merely ancillary to the right clarmed, which was the right to run 
the bull race What was averred and what was proved ın the evidence was that 
the plaintiff was the person entitled to organise this bull race during the month of 
Thai-Masi and that before the bull race was started, the auspicious function of 
breaking the coconut to the Goddess was performed It 1s not the plamtiff’s clam 
that on this particular day no one else should break any coconut m the temple. 
In so far as the breaking of the coconut was part of the principla event, namely, 
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the starting of the bull race, no one else could break the coconut as indicating the 
Start of the bull race The plaintiff was not seeking a declaration of any rights in 
relation to the temple He claimed that he alone and no one else could start the 
‘bull race, and 1f as part and parcel of the starting of the bull race the breaking of 
the coconut was called for, that is not a right 1n relation to any religious practice 
or ceremony 


What 1s a civil right can hardly be defined. It 1s perhaps possible to define 
what 1s not a civil right. Mr. Gopalasvvamı Ayyangar on behalf of the appellant 
referred to Therumala: Alwar Ayyangar v Lakshmi Sadagopa Ayyangar! That was a 
case where the plaintiff claimed the exclusive right to conduct a Mandagapad: on 
the first day of the Pagalpathu Festival in a temple, paying all the expenses thereof, 
and receiving all the honours and emoluments appurtenant to that right. It was 
held that a suit to establish such a right is maintainable in the civil Comt The 
learned Judges pointed out that the line dividing cases where the right to perform 
acts of religious worship 1s asserted and those where the right 1s to receive honows 
and emoluments 1s sometimes rather narrow İn that case, the entire matter dealt 
with the right of worship associated with the receipt of the incidental honours or 
emoluments In the case before them, the right to receive the Prasadam and other 
honours connected with the performance of the Mandagapad: really involved nothing 
in the shape of emoluments which could be said to be attached to an office and that 
was the contention advanced before the learned Judges. But they noticed that a 
right would always be associated with a corresponding obligation and thought that 
even the performance of services by the plaintiff claiming the right could be legally 
enforced. ‘They referred to the finding that from time immemorial such a right 
had been exercised by the plaintiff’s family and they were satisfied that the nght 
‘was enforceable in the civil Court. It was observed that the right claimed was a 
right to perform acts of worship in a particular manner and with particular incident 
attached to ıt, virtually bringing it within the scope of the Explanation to section 9 
It would be noticed that that case was one which was 1n relation to the performance 
of worship of the deity of a temple ın a particular manner. But the present case, 
as I have pointed out, 1s entirely different, ın that the reference to the temple 1s 
wholly incidental and the act of breaking the coconut 1s not an exclusive right claimed 
generally in relation to worship in the temple but exclusively in connection with 
the starting of the bull race The entire claim 1s really one which 1s dissociated 
with the worship at the temple as the principal feature of the clarm. It seems to me 
that the claim of the plaintiff which is merely that he is entitled to run the customary 
bull race during the month of Thaı-Ması and that no one has that right 1s a right of 
a civil nature and the suit 1s cognisable under section 9, Civil Procedure Code. 


The decree of the Court below 1s accordingly reversed and the suit will stand 
decreed, The plaintiff will get his costs in all the Courts from the contesting 
defendants. 


No leave. 
V.K. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice N XKERISHNASVVAMY REDDY. 
K. T. Kosalram and others Appellants* 
Imports and Exports (Control) Act (XVIII of 1947), sectton 5 and Imports Control Order, 1955, Glause 5 


—Gonditrons of lwense under—Condition (c)—Scope of—Raw materials or accessortes-—İT would include whole 
machinery 


Words and Phrases—Accessorues—What are 





The term ‘accessory’ has been defined as equipment usually removable, replaceable, for con- 
venience, safety or completeness The words ‘ accessories ” and ‘ parts’ are used ın contra-distinction 


I. (1916) 31 ML J. 758. 
* Crl A. Nos 34 to 38 of 1965, and 
Grl.R.C. No 364 of 1965. 5th January, 1967. 
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with the word ‘machinery’. Hence a printing machinery cannot be called an accessory for the 
publication of a newspaper 


What Condition (c) of the conditions of an import licence issued to an importer under the Imports 
Control Order, 1955 requires is that the goods imported undei the actual user's license will be utilised 
only for consumptiron as raw materials or accessories in the license holder's factory and that no portion 
thereof will be sold or permitted to be utilised by any other pariy This prohibition relates only to 
raw materials or accessory and not to a printing machmery as such. Printing machinery will not 
come under raw material or accessory within the scope of the condition and hence the sale of such 
machinery smported under an actual user's license will not amount to contravention of the condition. 

Grl. A. Nos 34 to 38 of 1965:'—Appeals against the Judgment of the Chief 
Presidency Magistrate of the Court of Presidency Magistrate, Egmore, Madras, 
in Case No 2180 of the calendar for 1964 


Cri R C No. 364 of 1965 —Petition under sections 435 and 439 of the Code of 
Criminal Procedure, 1898 praying the High Court to revise the Judgment of the 
Chief Presidency Magistrate of the Court of the Presidency Magistrate, Egmore, 
Madras, in CC No 2180 of 1964 


V K. Thoruvenkatachan for G — Gopalaswam:, V. Gopinathan, R. Kamesh, 
S. R. Rajavelu, R. Nadanasabhapathy, R Ganesan and S. G. Subramamam, for Appellants 
in Crl A. Nos. 34 to 38 of 1965. 


G. Gopalaswam, V. Gopinathan, R. Kamesh, S K. Raşavelu, R Nadanasabhapathy, 
AR Ganesan and S. G. Subramaniam, for Respondents in Crl. R. C. No. 364 of 1965. 


The Public Prosecutor, for the State in Crl.A. Nos. 34 to 38 of 1965 and the 
Petitioner in Crl.R.O No 364 of 1965. 


The Court delivered the following 


TUDGMENT —The appellants have been convicted by the Chief Presidency 
Magistrate, Madras, under section 5 of the Imports and Exports (Control) Act, 
1947 read. with clause 5 of the Imports (Control) Order, 1955 and under section 
120-B of the Indian Penal Code, read with the above sections. The first accused 
has been sentenced under section 120-B to undergo rigorous imprisonment for six 
months and under section 5 of the Imports and Exports (Control) Act, 1947 read 
with clause 5 of the Imports (Control) Order, 1955 to undergo rigorous 
imprisonment for six months and to pay a fine of Rs. 2,000 and 1n default to rigorous 
imprisonment for three months, the sentences to run concurrently. 


Accused 2, 3 and 5 have been sentenced to pay each a fine of Rs 1,000 under 
section 120-B of the Indian Penal Code and section 5 of the Imports and Exports 
(Control) Act, 1947 read with clause 5 of the Imports (Control) Order, 1955 under 
each of the two counts and in default to undergo rigorous imprisonment for three 
months under each count The fourth accused has been sentenced to pay a fine 
of Rs. 2,000 under section 120-B, Indian Penal Code and a further sentence of fine 
of Rs. 2,000 under section 5 of the Imports and Exports (Control) Act, 1947 read 
with clause (5) of the Imports (Control) Order, 1955 The revision petition has 
been filed by the State for the enhancement of the sentence. 


It 1s sufficient to state the facts briefly which will be relevant for deciding the 
issues raised in these appeals, as the scope of controversy 1s very much limited before 
me. The fourth accused Messrs Dina Seithi Ltd., is a public limited company 
of which the first accused was the director in charge of the administration and 
management. The second accused, the brother of the first accused, is one of 
the directors of Messrs Dina Seithi Ltd The third accused was the Manager 
of Messrs. Mohan Ram Press, the Printers for the fourth accused The wife of 
the first accused, Srimathi Gomathi Devi was the sole proprietrix of Messrs. Mohan. 
Ram Press The fifth accused was a broker engaged in the negotiations for 
purchases and sales of printing machines 


The first accused as director ın charge of Dina Seithi Ltd , apphed for the 
issue of an import licence on behalf of the fourth accused on 5th May, 1960, for the 
import of a printing machine valued at Rupees three lakhs under the category of 
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“actual users” on the ground that the printing machine was required for the 
development of newspaper industry. On the recommendation by the Committee 
consisting of the Secretary, Ministry of Commerce and Industry, Registrar of Presses 
and Controller of Imports and Exports, a licence was granted on 21st September, 
1960 (Exhibit P-12) in the name of the fourth accused for importing one rotary 
press to the value of Rs 1,50,000. On a further request made by the first accused 
on behalf of the fourth accused, to enhance the value to Rupees three lakhs the 
enhancement was approved by the Chief Controller and the period of the validity 
of the licence was also extended by six months. On 2nd July, 1961, the first accused 
made the application requesting for permission to import two rotary machines of 
the value of Rupees three lakhs under the ımport hcence granted to him (Exhibit 
P-12) on the ground that one more press was required for his office at Madurai. 
The Chief Controller permitted the accused to import two printing machines. 


The first accused arranged with Messrs. Universal Printing Equipment Co , 
New York, U S.A , for rmportıng a secondhand rotary press, it arrived on 17th 
February, 1962, at the Madras Harbour which was taken delivery of by the fifth 
accused under instiuctions from the first accused. In the meanwhile, there were 
negotiations for the sale of the machinery through the fifth accused, the broker, 
and ultimately the printing machine imported by the first accused was sold to P.W. 
16, George Thomas of Kottayam, for a sum of Rs 2,16,700 It 1s not necessary to 
note the details of the correspondence and negotiations resulting m the sale of 
machinery to P W. 16 as the sale 1s not disputed before me. The appellants were 
prosecuted for the contravention of the condition of the licence, Exhibit P-12 
granted to the fourth accused and also for having conspired to comit an illegal act 
namely contravemng the condition of the hcence Exhibit P-12by selling the printing 
machinery to P.W 16. 


Several contentions were raised before the learned Chief Presidency Magistrate 
on behalf of the accused and though the same contentions were reiterated in the 
Memorandum of Grounds filed in these appeals, the learned Counsel appearing 
for the appellants, Sri V K '"Thiruvenkatachar!, confined himself mainly to the fact 
that Condition (c) of the licence issued to accused 4 (Exhibit P-12) was only with 
reference to raw materials or accessories and that as such the sale of the printing 
press, even 1f tue, cannot be said to be ın contravention of the said Condition (c). 
The factum of sale of the printing press to P.W.16 is not disputed. For appreciat- 
ing the contention of the learned Counsel for the appellants relating to the purport 
and effect of the contravention of Condition (c) of the licence Exhibit P-12 it is 
necessary to note briefly tte ingredients of the offence under section 5 of the Imports 
and Exports (Control) Act, 1947, and also the procedure relating to the grant of 
licence Under the scheme of the Imports and Exports (Control) Act, 1947 
(hereinafter called the Act), power 1s conferred on the Central Government by 
virtue of section 3,to make prowsions for prohibiting, restricting or otherwise 
controlling the import and export of goods of any specified description. Section 5 
of the said Act prescribes penalty for contravention of an order made by the Central 
Government under section 3 thereof Section 5, as amended by Act IV of 1960, 


is in the following terms . 


* If any person contravenes or attempts to contravene, or abets a contravention of any order made 
or deemed to have been made under this Act or any condition ofa lıcence granted under any such 
order, he shall, without prejudice to any confiscation or penalty to which he may be liable under the 
provisions of the Sea Customs Act 1870, as applied by sub-section (2) of section 3, be punishable with. 
imprisonment for a term which may extend to one year, or with fine, or with both.” 


In exercise of the powers conferred on the Central Government, by virtue of section 
3 of the Act, the Central Government issued an order called the Imports (Control) 
Order, 1955 (hereinafter called the Order), by a notification dated 7th December, 
1955, which repealed the earlier Orders and the relevant provisions of rule 5 of the 
said Order are as follows . 


“Rule 5. Conditions of licence —(1) The licensing authority issuing a licence under this Order 
may issue the same subject to one or more of the conditions stated below . 
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(1) that the goods covered by the licence shall not be disposed of, except in the manner pres- 
'€ribed by the licensing authority, or otherwise dealt with without the written permission of the licensing 
authority or any person duly authorised by it , 


(11) that the goods covered by the licence on importation shall not be sold or distributed at a 
"price exceeding that which may be specified in any dn ections attached to the licence , 


(ui) that the applicant for a licence shall execute a bond for complying with the terms subject 
to which a licence may be granted 
(2) * « * * * * 


(a) It shall be deemed to be a condition of every such licence, that — 


(1) no person shall transfer and no person shall acquire by transfer any licence issued by the 
licensing authority except under and ın accordance with the written permission of the authority which 
granted the licence or of any other person empowered in this behalf by such authority 


(11) = * * ök * * 
(11) * * T s * * 


(4) The licensee shall comply with all conditions imposed or deemed to be imposed under this 


clause 


In the present case, by virtue of sub-clause (1) of clause 5 of the Order, the licensing 
authonity issued the licence Exhibti P-12 attaching conditions to it, one of the condi- 
tions being Condition (c). There is no doubt that by virtue of sub-clause (4) of 
clause 5 of the Order, all the conditions imposed by the licensing authority must be 
complied with by the licensee. Contravention of any ofthe conditions imposed by 
the licence will be a contravention of the Order, which 1s punishable under section 
5 ofthe Act These provisions have statutory force. 


Before dealing with the contentions raised by the learned Counsel for the appel- 
lants, it 1s also necessary to note briefly the procedure followed by the licensing 
authority in granting the licence. For this purpose, the Central Government issued 
certain administrative imstiuctions to be followed by the licensing authority, for 
their guidance. These instructions relate to grant of import licences to three cate- 
gories of persons, namely, (1) Established Importers, (2) Actual users, and (3) New- 
comers In the present appeals we are concerned with “ Actual Users”. The 
term “Actual Users" 1s defined in the Red Book relating to Apııl-September, 1960, 
as those who require raw materials or accessories for use 1n an industrial manufactur- 
ing process. In the same book, the items licensable to Actual Users have been 1ndi- 
cated ın the proper column ın section II and a consolidated list of these tems is given 
in Appendix IV. It appears that besides Actual Users, who require raw materials 
and accessories, as defined in the Red Book, persons, who require certain commodities 
indicated in that book, can also apply ın the form piescribed for applications be 
Actual Users : vide Appendix VI. A licence for the import of printing machinery 
for newspaper establishments and quality printers for the purpose of replacement or 
development purposes can be applied under the Actual User’s apphcation form as 
indicated ın item 67 (1) (1) of section II of the said Red Book The first appellant 
on behalf of the fourth appellant applied for a licence for import of printing 
machinery for the purpose of development of newspaper industry and that applica- 
tion was made in the form prescribed for Actual Users, and the licence was also 
granted for the said import in the form intended for Actual Users. The said licence 
1s 1n printed form. ‘The relevant condition attached to the hcence, which is alleged 
to have been contravened 1n this case, 1s in the following terms : 


** (c) The goods will be utilised only for consumption as raw materials or accessories in the 
dicence-holders’ factory and that no portion thereof will be sold to or be permitted to be utilised by 
any other party or pledged with any financier other than Banks authorised to deal in foreign exchange 
provided that particulars of goods so pledged are reported 1n advance to the licensing authority ” 


It is contended for the appellants that the printing press imported in this case 1s 
neither raw materialnor accessory, as mentioned m condition (c) and that this condi- 
tion refers to Acual Users, as definied in the Red Book relating to April-September, 
1960, namely, persons who require raw materials or accessories for use in an indus- 
trial manufacturing process. Hence, this condition cannot apply to printing machi- 
nery. Though this contention seems to be somewhat technical at the outset it 
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has its force with reference to the nature of the offence, namely, contravention of the 
conditions imposed by the licence. Contravention of the conditions of the licence 
1$ the crux of the offence. It has therefore to be carefully examined whether condi- 
tion (e) mentioned in Exhibit P-12 will relate to prinüng machinery also. A read- 
ing of the terms of the said condition makes it clear that the goods to which they 
refer are raw materials or accessories. ‘The said condition begins: “the goods 
will be utilised for consumption as raw materials or accessories m the licence- 
holders’ factory ", thereby meaning that the raw materials or accessories imported 
or covered by the licence Exhibit P-12 must be utilised for consumption as such 
ın the hcence-holders! factory, emphasis being laid more on the place and the 
manner ın which the raw materials or accessories are to be used, The second 
clause of that condition 1s that such goods, namely, raw materials or accessories, 
or portion thereof, shall not be sold, etc., etc. This, in my view, undoubtedl y 
refers to raw materials or accessories, consistent with the definition of ‘‘actual users"? 
who require raw materials or accessories 


On behalfofthe prosecution it was contended that the goods referred to in 
condition (c) of Exhibit P-12 should be taken as goods covered by Exhibit P-12, 
namely, printing machinery and thatit must be read disyunétively, relating to the 
second clause of condition (¢). But I am of opinion that there 1s no reason to 
read the second clause of condition (ce) disjunctively from the first clause thereof. 
If the contention put forward by the prosecution is accepted, the first clause of the 
condition will have no meaning, as it has to be read, according to the prosecution, 
as meaning that the goods (printing machinery) willbe utilised only for consump- 
tion as raw material or accessories in the licence-holders’ factory. If read 1n this 
manner, printing machinery must be deemed to be raw materials or accessories, 
by fiction. I do not think that that was the intention of the hcensmg authority 
in imposing this condition. Itis not proper to read into the condition something 
which is not meant by ır. 


The next point to be considered is, whether printzng machinery can be classified 
as raw materials or accessories, to bring it under condition (c) The learned Chief 
Presidency Magistrate held that the printing press was an accessory for the publica- 
tion of the newspaper and that condition (c) applied to the printing press covered by 
the licence Exhibit P-12. In my opinion, printing press cannot be classified as an 
“ accessory ” for the publication of the newspaper. In Webster's New World 
Dictionary, "accessory " has been defined as equipment usually removable, 
replaceable for convenience, safety or completeness, as accessories of an. automobile. 
In Armstrong, Mitchell & Co v. The Hotchkiss Ordnance Company}, it was held that 
Parts of the gun were not accessories to the gün In the Red Book relating to April- 
September, 1960, in several places the terms “accessories” and “parts” are used 
in contra-distinction with machinery : 


Page in the Red Book. Part liem No. 
117 I 39 (5) 
118 II 39 (e) 
144. II 5 (k) 
222 IV 205, 297, 299 & 301 
292 IV 318 
286 V 70, 299 
301 V 78 
306 V 82 
307 V 86 


Even 1n 1tem No. 67 (1) (1) of section II of the said Red Book, printing machinery 
18 not described as raw material or accessory, but indication is given therein that 
actual user's licence can be obtained if the machunery 15 required for replacement or 
development purposes. The learned Public Prosecutor is unable to support the find- 
ing of the learned Chief Presidency Magistratethat printing machinery 1s an “ acces- 
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sory". However, he faintly suggested thatit will be “raw material" in relation 
to the newspaper industry. Raw material, as commonly understood, is used in the 
process of manufacture. Printing machinery will certainly not come under the 
category of “raw material”. When itis not established that printing machinery 
18 “ raw material ” or “ accessory ”, condition (c) of Exhibit P-12 will not apply to 
it. To sustain a conviction for the offence, namely, contravention of the conditions 
of the licence, the condition must be clear, specific and unambiguous. If there 1s a 
reasonable doubt relating to the nature of the condition imposed, the benefit of the 
doubt will have to be given to the accused. 


In this context 1t 1s very significant to rote that m 1964 machinery and spare parts 
were added to the definition of “ actual users” by an amendment and consistently 
therewith the wording of the conditions also was changed in the Lcences issued 
thereafter. Condition (c) in the new licence issued, which has been produced 
bcfore me by the learned Counsel for the appellants, 1s as follows : 


** A]] items of goods imported under tt shall be used only in the hcence-holders” factory and no 
portion thereof will be sold to or be permitted to be utilised by any other party.” 
Apparently, experiencing difficulty in classifying “ machinery ” and “spare parts" 
under the category of raw materials or accessories, the amendment appears to have 
been brought about m 1964. This amendment and change in the conditions of the 
licence, as mentioned above, add strength to the contention of the learned 
Counsel for the appellants. 


The learned Public Prosecutor relied upon two decisions of the Supreme Court 
(1) Abdul Aziz v. State of Maharashtra’, and (2) State of West Bengal v. Motilal®, In 
the first case a permit was obtained for the import of certain quantity of art silk 
yarn and a condition similar to condition (c) 1n Exhibit P-12, that the goods would be 
utihsed only for consumption as raw material or accessories in the licence-holders’ 
factory and that no portion thereof would be sold to anybody, was imposed. "The 
Supreme Court held that a sale of a portion of that yarn wasin violation of the said 
condition. ‘This decision 1s not of any help to the prosecution, because what was 
imported, namely, art silk yarn, was araw material, and the condition of the licence 
therein referred to raw material. The sale of the art silk yarn was clearly a violation 
of the condition of the licence. In the second case, it is no doubt true that what was 
imported was machinery under the actual user's licence. Item 7 of the licence 
issued stated that the applicant will use the machinery for hisown use. No condi- 
tion similar to condition (c) in Exhibit P-12 was imposed in that case, obviously 
because machinery could not be treated as raw material or accessory. In Exhibit 
P-12 there is no condition similar to the one mentioned ın item 7 of the licence in 
that case. Their Lordships have held that there was a contravention of clause 5 
of the Order, 1955, on the ground that the licence created its own condition thatthe 
goods (machinery) should he used by the licensee, thereby meaning the machinery. 
They further observed that when the goods were sold, condition in column No. 7 
was broken and that would be a breach of the Order, 1955, which had come into 
force. ‘This decision also is not of help to the prosecution. 


I have already held that condition (c) m Exhibit P-12 which is alleged to have 
been contravened by the appellants, cannot be made applicable to printing press, 
but it 1s a general condition printed in the licence form consistent with the definition 
of “actual users ", before the amendment of that term in 1964. The licensing 
authority ın this case has not applied its mind, when granting the licence for rmport- 
ing printing machinery by the first accused, imposing condition (c) in Exhibit P-12. 
The lacuna was probably discovered subsequently, as seen from the licence issued 
later, where the condition 1s properly worded. 


I therefore hold, for the reasons mentioned above, that the prosecution has 
not proved the offence against the appellants beyond reasonable doubt. 
1600200 Ne 
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On the view J am taking that no offence has been made out against the accus- 
ed, ıt is not necessary for me to consider the charge relating to. conspiracy. 


In the result, the appeals are allowed and the appellants are acquitted. The 
bai bond of accused 1 will stand cancelled. The fine amounts, if paid, will be 


refunded. 


Crl.R.C. No. 364 of 1965 filed by the State for enhancement of sentence is 
dismissed. 


R.M. ——— Appeals allowed; 
Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice N. KnısuNASVVAMY REDDY. 


P. T Murugesa Mudalıar .  Petitioner® 
U. 
K. M. Ramachandran and others . — Respondents, 
Madras Hindu Religious and Charitable Endowments Act (XXII of 1959),*section Yox—Magistrat 
under—P,Nature of function—If a Court—Orders if revisable under Criminal 77 Code. --. 


Criminal Procedure Gode (V of 1898), sections 435 and 439—Revistonal Jurisdiction under—If would 
to orders of Magistrates acting as persona designata under special enactments. Üf would apply 


A Magistrate exercising powers under section 101 of the Madras Hindu Religious and Charitable 
Endowments Act, 1959 1s no doubt discharging his functions judicially and the proceedings before 
him are judicial proceedings It cannot be said that such functions are either ministerial or executive. 
The proceedings under the section are of a civil nature and not criminal. A Magistrate exercising 
powers under the section, though judicial in character, 1s acting as fersona designata and not as a Court 
much less an inferior criminal Court whose orders are revisable under sections 435 and 439 of the 
Criminal Procedure Code. 


. The jurisdiction under sections 435 and 439 of the Criminal Procedure Code cannot be invoked 
in case of orders made by a Magistrate as persona designata, and not a Court, under special powers 
conferred by specific statutes 

Case-law referred 


Dargah Gommittee v State of Rajasthan, (1962) r S.C J 583, Foll 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the order of the Fifth Presidency Magistrate of the 
Court of Presidency Magistrate, Egmore, Madras, dated 30th September, 1965 and. 
made in M.P. No. 308 of 1965, etc. 


P. N. Venugopalan, for Petitioner and A.S. Natararan, for Respondents in Crl. 
R.C. No. 1270 of 1965. 

T. R Srinivasan, for Petitioner and K. S. Nazdu, for Respondent in Crl. R.C. 
No. 1306 of 1966. 

- R..N. Kothandaraman, for Petitioner in Crl. R.C. No 1337 of 1965; Respon- 

dent not appearing. 

G. Gopalaswam:, for Petitioner and K Raman, for Respondents 3, 4, 5, 7, 10, 
13 to 15 ın Crl R.C. No. 90 of 1966. 

T. Rangaswami Ayyangar, for Petitioner and R, Sundaralıngam, for Respondent 
in Crl.R C. No 222 of 1966. 

R. Sundaralingam, for Petitioner in Crl.R.C. No 310 of 1966; Respondent not 
appearing. 

T. M. Chinnayya Pilla, for Petitioner and R. Sundaralingam, for Respondent in 
Cr1.R.C. No. 559 of 1966. 
5: —.. A 


v Crl R.G Nos 1270 of 1965, 1306 of 1966, 

1397 of 1965, 90 of 1966, 222 of 1966, 310 of 1966, 

559 of 1966, 564 of 1966 and 1015 of 1966 ; 

Crl R.P Nos 1247 of 1965, 1278 of 1966, 

1319 of 1965, 89 of 1966, 219 of 1966, 306 of 1966, 
552 of 1966, 557 of 1966 and 996 of 1966. 6th January, 1967. 
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S. Mohan, for Petitioner and 1. M. Chinnayya Pillaz, for Respondents in Crl.R.C. 
No. 564 of 1966. 


R. Sundaralingam, for Petitioner and U. Somasundaram, for lst Respondent in 
CrLR C. No 1015 of 1966. 


S R. Srimvasan, for Public Prosecutor, for State. 
The Court made the following 


ORDER —These petitions have been filed under sections 435 and 439 of the Code 
of Criminal Procedure against the order of the Fifth Presidency Magistrate, direct- 
ing delivery of the properties to the respondents appointed as trustees by the Deputy 
Commissioner of the Hindu Religious and Charitable Endowments under section 
101 of the Hindu Rehgious and Charitable Endowments Act (hereinafter to be called 
as the Act). A preliminary objection 1$ taken by the respondents to the maintain- 
ability of these petitions on the ground that the First Class Magistrate is not an 
inferior Criminal Court within the purview of the provisions of sections 435 and 439 
of the Code of Criminal Procedure and that the functions exercised by him are under 
section 101 of the Act ether ministerial or executive functions and that he does not 
act in a judicial capacity, and at any rate he exercises his jurisdiction as persona 
designata On. the other hand, the learned Counsel for the petitioner Sri P N. Venu- 
gopalan in Criminal R.C No 1270 of 1965 contended that the Magistrate exercis- 
mg his functions under section 101 of the Act is a judicial officer exercising functions 
as a Magistrate and that he 1s amenable to the revisional jurisdiction as contem- 
plated under sections 435 and 439 of the Code of Criminal Procedure. 


To appreciate the points involved ın these revision petitions, 1t1s necessary to 
set out the relevant provisions of section 101 of the Hindu Religious and Chari- 
table Endowments Act. 


** Section 101 
(1) Where a person has been appointed 
(a) as trustee or executive officer of religious institution, or 


(b) to discharge the functions of a trustee of a religious institution in accordance with the pro" 
visions of this Act in any scheme framed by the Board before the goth September, 1951 and such person 
is resisted ın or prevented from,obtaınıng possession of the religious institution or of the records,accoun ts 
and properties thereof, by a trustee, offi ce-holder or servant of the religious institution who has been 
dismissed or suspended from his office or 1s otherwise not entitled to be 1n possession or by any person 
claiming or deriving title from such trustee, office-holder or servant, not being a person claiming in 
good faith to be 1n possession on his own account or on account of some person not being. such trustee, 
office-holder or servant, any Presidency Magistrate or any Magistrate of the First Class in whose 
jurisdiction such institution or property Is situated shall, on application by the person so appointed, 
and on the production of the order of appointment and where the application 1s for possession of pro- 
perty, of a certificate by the Gommussioner in the prescribed form setting forth that the property in 
question belongs to the religious institution, direct delivery to the person appointed as aforesaid of the 
possession of such religious institution, or the records, accounts and properties thereof, as the case 
may be." 

This provision corresponds to section 87 of the Hindu Religious and Charitable 


Endowments Act of 1951 which 1s zn pare materza with section 101 of the Act. 


The material points, that arise for consideration, inthe light of the provisions 
of section 101 of the Act relevant for the purpose of decision 1n these petitions, are 
as follows :— 

(1) Any Presidency Magistrate or any Magistrate of the First Class having 
territorial jurisdiction. where the properties are to be delivered 1s empowered to 
deal with, under this section ; 


(2) that such Magistrate can direct delivery of the possession of religious 
institution, records and accounts and properties thereof as the case may be after 
complying with the following conditions mentioned therein : 


(a) on the production of the order of appointment by the Commussioner ; 
(b) on the production of the certificate 1ssued by the Commissioner in the 


prescribed form setting forth that the property 1n question belongs to the religious 
3nstitution ; 
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(c) that the applicant was resisted 1n or prevented from obtaining possession 
of the religious institution or properties thereof by a trustee, office-holder or servant 
of the religious institution who has been dismissed or suspended from the office or 
1$ otherwise not entitled to be 1n possession , and 


(d) that such applicant was resisted 1n or prevented from taking possession 
of the properties by any person claiming title from such trustee, office-holder or 
Servant not being a person claiming in good faith to be in possession on his own 
account or on account of some person not being such trustee, etc 


It is clear from this section that the Magistrate has to decide on the 1ssues whether 
the order of appointment, and certificates produced by the applicants are true. and 
genuine, whether the persons who offer resistance to the trustee appointed by the 
Commissioner taking delivery of the property have title of their own to continue 1n 
possession and whrther the claim 1n that behalf1s 1n good faith. Before coming to a 
decision on the issues, the Magistrate has to hold an enquiry into the matter. He 
has to issue notice to the parties who may be affected by his order. In domg so 
the Magistrate 1s discharging his functions judicially and the proceedings before him 
are judicial proceedings It cannot be said that the function? exercised by the Magis- 
trate under section 101 of the Act are exther mimsterial or executive 


On this point Mr P. N. Venugopalan besides citing several decisions, mainly 
relied upon two decisions  Prattpath: Dandawh v Venkatarama Dakshitulul, and 
B. Krishna v D Chencht Reddy? These two decisions dealt with section 87 of the Hindu 
Rehgious and Charitable Endowments Act of 1951 which as already stated in :m 
part materia with section 101 of the Act In the earlier decision Subba Rao, J , as 
he then was on behalf of the Division Bench expressed in the following terms relat- 
ing to the functions of a Magistrate exercising powers under the provisions of section 
87 of the Act of 1951 : 


** A Magistrate is a judicial officer and the Legislature must be presumed to know that he follows 
the rules of judicial procedure Before a Magistrate can direct delivery of possession of property under 
section 87 of Madras Act (XIX of 1951) he should issue notice to the party affected An order made 
by a Magistrate without issuing notice to the archaka or the tenants claiming under him is bad because 
ıt offends the fundamental principles of natural justice ” 


I respectfully agree with the abovementioned observations and I am certainly bound 
by them. In the latter decision, Chandra Reddy, J , as he then was, speaking on 
behalf of the Bench on this point, agreed with the observations made by Subba Rao, 
J.. as he then was and stated that the proceedings under section 87 of the Act of 
1951 before the Magistrate were judicial 1n character as he has to hold an enquiry 
into the matter before reaching a conclusion It 1$ therefore clear that the proceed- 
ings before the Magistrate under section 101 of the Act are undoubtedly judicial 
proceedings. 


The next important point to be considered 1s whether the Magistrate exercising 
powers under section 101 of the Act 1s a Court or persona designata Ifthe Magistrate 
is found to be a Court, then there 1s no difficulty in holding that 1t 1s an inferior 
ciiminal Court within the purview of sections 435 and 439 of the Code of Criminal 
Procedure On this point also the learned Counsel, Mr P N. Venugopalan cited 
several authorities mainly relying upon B. Krishna v D Chencht Reddy?, which I 
had already mentioned 1n connection with another point in the previous paragraph. 
"Chandra Reddy, J , as he then wasin reversing the judgment of a single Judge 
1eported in Anayya v Venkateswara Das Bavan3 held that the Magistrate exercising 
powers under section 87 ofthe Act of 19511s a Court and not a persona designata ‘The 
learned Judge based his conclusion mainly on the ground that the Magistrate exer- 
cises a judicial function and that additional duties are entrusted to him as is enlarged, 
quite dissimilar to the situation where an officer 1s constituted as special authority. 
I do not think that it 1s necessary to go into the details of the discussion relating to 
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this point in the said decision on the view thatI am taking in the hght of the decision 
of the Supreme Court reported in Dargah Committee v. State of Rajasthan*. 


The Supreme Court held that the Magistrate entertaining an application and 
holding an enquiry under section 234 of the Ajmer-Merwara Municipalities Regula- 
tion (VI of 1925) does so as a ** persona designata? and not as a Magistrate function- 
ing and exercising his authority under the Code of Criminal Procedure irrespective 
of the fact whatever may be the character of the proceedings whether it 1s purely 
ministerial or judicial or quasi-judicial. Section 234 of the said Regulation provides 
inter aha that any tax claimable or recoverable by this Act after a demand has been 
made therefor in the manner prescribediby rule can be recovered on an application to 
a Magistrate having jurisdiction within the limits of the Municipality or in any other 
place where the person by whom the amount 1s payable may for the time being 
reside, by the distress and sale of movable properties within the limits of such 
Magistrate’s jurisdiction belonging to such person. ‘The power to direct the 
recovery of the tax by sale of any movable property by distress and sale 1s conferred 
on a Magistrate having territorial jurisdiction. Similarly under section 101 of 
the Act the power to dgrect delivery of the properties 1s conferred on a First Class 
Magistrate having territorial jurisdiction namely where such properties are situate. 
Both these provisions do not confer powers on a Court Powers are conferred by 
the respective enactments on the Magistrates for limited purposes. It is no doubt 
true that the Supreme Court has said that the nature of enquiry contemplated by 
section 234 of the Ajmer-Merwara Municipalities Regulation (VI of 1925) partakes 
of the character of ministerial enquiry rather than the judicial enquiry. But it 
has been laid down as a statement of law, the following principle, 1n unequivocal 
terms which, with great respect, I am of the view applies to the present revision 
petitions : 

* Now looking at section 234. that the proceedings initiated before a Magistrate are no more 
than recovery proceedings .. . ..... In any event it 1s difficult to hold that the Magistrate who 
entertains the application 1s an inferior criminal Court The claim made before him is for the recovery 
of a tax and the order prayed for is for the recovery of the tax by distress and sale of the movable 
property of the defaulter If at all, this would at best be a proceeding of a civil nature and not 
crminal. That 1s why we think, whatever may be the character of the proceedings, whether it is 
purely mumsteril or judicial or quasi-judicial, the Magistrate who entertains the application and 
holds the enquiry does so because he 1s designated m that behalf and so he must be treated as a 


persona designata and not as a Magistrate functioning and exercising his authority under the Gode of 
Criminal Procedure. He cannot therefore be regarded as an inferior criminal Court. ” 


The proceedings under section 101 of the Act directing delivery of the propertie? 
are 1n my view of civil nature and not criminal, as the recovery of tax by distress and 
sale of movable properties are found to be civil proceedings and not criminal. I 
therefore hold that the Magistrate exercising powers under section 101 of the Act 
which though judicial in character, 1s persona designaía and not a Court much less 
inferior criminal Court. On this preliminary point, I find that these petitions 
under sections 435 and 439 of the Code of Criminal Procedure are not maintain- 
able. It is therefore not necessary to decide either on merits or any other point 
of law raised in the petitions. The petitions are dismissed. 


The petitioners, 1f so advised, may file petitions under section 227 of the Consti- 
ution. 


R.M, Petitions dismissed, 


cS i o 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. S RAMAMURTI 
P. N. Kailasanatha Mudaliar and others .. Appellants* 


Ü. 

P. Viswanatha Mudalıar and another . Respondents 

Presidency Towns Insolvency Act (III of 1909), sectton 17—Sale by Official Assignee purporting to convey 
* all right, title, inteeest and elam of insolvent "—Extent of property conveyed —If includes share of the sons of 
wnsolvent over which insolvent had power of disposal 

Co-owner—Altenation by, to stranger and adverse possession 

In the case of the Official Assignee governed by the Presidency Towns Insolvency Act t is undoubted 

law that under the Act what vests ın the Official Assignee 1s the share of the insolvent (Hindu) as well 
as the power of disposal over the sons’ share, regarding 1t also as property. Where therefore the Offizaıl 
Assignee by a sale deed sells the insolvent’s property purporting to convey “all the right, title, interest 
and claim of the msolvent ” it cannot be said that the Official Assignee conveyed only the share of the 
insolvent and not that of his sons over which he had adisposmg power The argument that unless the 
Official Assignee had in the sale deed expressly and specifically stated that in addition to conveying the 
share of the insolvent, the Official Assignee was also exercising the power of sale over the sons’ share 
and by virtue of that power the sons’ share also was being conveyed to the, purchaser, the title conveyed 
under the sale deed must be confined and restricted only to the share of the msolvent father, is untenable. 
So long as there 1s no exclusion of the share of the sons the sale of the entire property as such described 
in the sale certificate would be sufficient to convey the entire property. 

Case-lavv discussed. 


Though the mere fact that one co-owner 1s 1n possession of the entiie property would not be suffi- 
cient evidence of ouster so as to extinguish the rights of the other co-owners, this principle will have no 
application ın a case where a co-owner alienates the property to a stranger Thus while possession of 
one co-owner 1s in itself rightful and does not imply hostility, the position is different when an alienee- 
stranger 1s 1n possession and his possession itself indicates that it is adverse to the true owners 


Appeal against the Decree of the Court of the Subordinate Judge, Chingleput, 
in Appeal Suit No. 178 of 1963, preferred agaist the Decree of the Court of the 
District Munsif of Poonamallee in Original Suit No. 521 of 1961 


T. T. Srumvasan and A. JN. Rangaswamt, for Appellants. 
R. S. Venkatacharı and S. Harthare Ramachandran, for Respondents. 
The Court delivered the following 


Jupcment.—This is a thoroughly hopeless Second Appeal totally devoid of 
substance. One Suryaprakasam had two sons, Swaminatha and Ayyasvvamı. 
This Suryaprakasam was adjudged insolvent in I.P. No. 126 of 1922 and Swammatha 
in I.P. No. 109 of 1926 both on the file of this Court. Plamtıfis 1 to 5 and the second 
defendant are the sons of Swaminatha. The Official Assignee under the sale 
deed, Exhibit B-1, dated 10th February, 1928, sold two-third share (what precisely 
is sold 1s in dıspute)ın the suit property, which is door ntimbers 8 and 9, Anjaneya 
Kol Street, Poonamallee, to the first defendant for a sum of Rs. 2,500. Later on the 
first defendant under the sale deed, Exhibit B-8, dated 20th October, 1930, purchased 
Ayyasvramı”s one-third share in the house for a sum of Rs. 1,250 with the result 
that the first defendant claims that he has become the owner of the entire house. 
The first defendant 1s the son-in-law of Suryaprakasam, having married his daughter. 


The five plaintiffs have filed the present suit ın the year 1961 for partition and 
separate possession of their 5/2] share on the ground that under the sale in the 
insolvency the Official Assignee must be held to have sold only the one-seventh 
share of the msolvent, Swaminatha (the plaintiffs’ father). ‘The plaintiffs’ further 
case is that during all this time their father Swaminatha was also in possession of the 
suit property in recognition of the plaintiffs! rights, this circumstance being relied 
upon to save the suit from the bar of limitation. 


The first defendant, the purchaser fiom the Official Assignee, 1s resisting the 
suit on the ground that what the Official Assignee purported to sell and actually 
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sold and what was actually purchased by the first defendant 1s a two-third share in 
the house under Exhibit B-1, thereby meaning the one-third share of Suryaprakasam, 
plus Swaminatha’s one-seventh share as well as the shares of his sons by virtue of the 
power of disposal of Svvamınatha over the shares of his sons exercised by the Official 
Assignee under the sale deed. His further case is that 1mmedaately after the execu- 
tion of Exhibits B-1 and B-2 he obtained possession of the property, the entire house, 
that he has been in possession throughout from 1929 in his own right, and that 
whatever rights the plaintiffs or any other member of the family may have, have 
been extinguished by ouster and adverse possession ‘The first defendant also 
urged that the plaintiffs came to occupy the portion of the suit property as a tenant 
under the first defendant, that later on, misunderstandings arose between them, 
which resulted 1n the present suit for partition by the plaintiffs. 


The trial Court on a consideration of all the facts cf the case came to the con- 
clusion that what the Official Assignee purported to sell and actually sold was a 
two-third share m the house which took in the shares of the plaintiffs as well It 
also held that after the purchase by the first defendant he has been in possession of 
the property in his own right from 1929 excluding all the members of the family, 
and that the plaintiffs rights were therefore barred by limitation. On appeal, 
this judgment of the trial Court was affirmed, the appellate Court taking the view 
that under the two sale deeds by the Official Assignee the first defendant had 
purchased the entire house, including the shares of the plaintiffs. In this view that 
the plaintiffs have no subsisting title, the lower appellate Court did not express 
any opinion regarding the question of limitation Hence the present Second 
Appeal by the defeated plaintiffs. 


Learned Counsel for the appellants urged that on a proper mterpretation of 
Exhibit B-1, the sale deed executed by the Official Assignee, the shares of the 
plaintiffs, 5/21, had not passed to the first defendant In support of his contention 
learned Counsel placed considerable reliance upon the decision of Satyanarayana 
Rao, J ,in Thwrumaleshwara Bhatta v Govinda Bhaita!. Before I refer to this decision 
it is necessary to mention a few facts. When the Official Assignee applied for per- 
mission to sell the suit property he wanted permassıon to sell the house as a whole, 
including the share of the son, Ayyaswam: (the non-ınsolvent) on the ground that 
the debts were all incurred by Suryaprakasa and Swamunatha for the maintenance 
of the family and were binding upon the joint family comprising the father and the 
two son3, but ultimately the Court passed the order authorising the Official Assignee 
to sell the shares of the father and the son, the insolvents, excluding the shares of 
the non-nsolvent son. I am referrmg to this at the threshold to indicate that 
what was proposed to be sold by the Official Assignee was the entire property and 
not the shares of the insolvents alone If the Official Assignee intended to sell 
the shares of the insolvents alone there was no question of his seeking permission 
to sell the share of the non-insolvent son, Nallathambı Ayyaswami. tis clear there- 
fore that when Ayyaswamu’s share was excluded what was proposed to be sold and 
what was authorised to be sold was the specific two-third share 1n the entire house, 
and that ıs what the purchaser bargained for. "There ıs the further fact that this 
property along with the other properties was subject to an encumbrance in favour 
of a mortgagee, 1t was discharged at the trme when the sale deed came to be executed 
by the Official Assignee, here again the object being that the property which 1s sold 
by the Official Assignee should be free from the claims of the mortgagee. This 
again emphasises that what was proposed to be sold and what was bargamed to be 
purchased is the two-third share. 


The next circumstance to be borne in mind 18 that the price for the one-third 
share 1s Rs 1,250 and the price for the two-third share is Rs 2,500 Having regard 
to the fact that Exhibit B-1 1s earlier than B-8 ın point of time and that the purchaser 
was exposed toasuit for partition and other incidental litigation, as against 
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Ayyaswami who owned at that time one-third share, inevitable in insolvency pro- 
ceedings, the price of Rs. 2,500 was a proper price for the purchase of the two- 
third share ın the house The price paid is not so ludicrously low or inadequate 


as to suggest that what was sold was opt. the one-seventh share of Swaminatha, 
excluding the shares of the plamtiffs, — 4^7 


Reference may now be made to the relevant portion in the sale-deed which 
runs as follows :— 


ğ . whereas the house and ground described hereunder is now free from any encumbrance 
whatsoever and whereas the insolvent and P N Nallathambı Ayyaswami Mudaliar are jointly 
entitled to be the absolute owners of the said house and ground described hereunder and _ insolvents 
are possessed (1) of only a two-third share ın the said house, (#2) and ground described below and 
whereas the purchaser herein offered the sum of Rs 2,500 for the purchase of the said two-third share 
of the house and ground described hereunder which offer has been accepted by the Official Assignee 
and was confirmed by his Lordship Mr Justice Kumaraswamy Sastry by an order dated14th January, 
1929,now this indenture wttnesseth that 1n pursuance of the above recited agreement and in. consideration 
of the sum of Rs 2,500 the receipt of which sum | the vendor herein doth hereby acknow- 
ledge, he the vendor and the other hereby convey, assign and transfer unto the purchaser all the 
right,title and interest and claim of the said insolvents and the Official Assignee in and to the property 
described below free from the mortgages effected thereunder together with the house, stables, cow- 
sheds, wells, coconut trees and etc * 


SCHEDULE. 


Two-third share in house and ground with stable, cow-sheds including backyard bearing Village 
Survey No 115-38-39 with wells, coconuts and other trees standing thereon including the ground 
compound and walls measuring east to west about 900 feet, south to north about 400 feet situate on 
the southern row of Anjaneyar Koil Street, bounded on the North, etc x 


Tt 1s unnecessary to refer to the recitals in the second sale-deed Exhibit B-8 and it 18 
sufficient to state that 1t proceeded on the footing that the purchaser had purchased 
fiom the Official Assignee under Exhibit B-1 two-third share in the house, that the 
purchase: has been put 1n possession of that two-third share in the house and that 
under Exhibit B-8 the purchaser was purchasing the remaining one-third share. 
The important recitals in the sale-deed, Exhibit B-1, extracted above would show 
that what the Official Assignee conveyed under this sale-deed 1s two-third share in 
the house and the interests of the sons of the said Swammatha, the plaintiffs herein, 
were not excluded 


Learned Counsel for the appellants urged that the language employed ın this 
document, Exhibit B-1 is not sufficient to indicate that the Official Assignee not 
only sold the share of the insolvent, Swammatha, but also exercised his power o 
sale of the shares of the sons of Swaminatha He urged that the expression “all 
the right, title and interest and claim of the insolvent”, however wide the language 
may be, would only mean the shares of the insolvent as such and would not take 
in the power of disposal of the Official Assignee over the shares and the interests 
of the sons of Swaminatha In substance, his contention is unless the Official 
Assignee, had, in the sale-deed expressly and specifically stated that ın addition to 
conveying the share of the insolvent, the Official Assignee was also exercising the 
power of sale over the sons’ share, and by virtue of that power the sons’ share also 
was being conveyed to the purchaser, the title conveyed under the sale-deed must 
be confined and restricted only to the share of the insolvent father The decision 
in Thirumaleshwara Bhatia y Govinda Bhattal, relied upon by him no doubt to some 
extent supports his contention. Before I refer to the reasonıngs ın that decision ıt 
is necessary to mention that the facts of that case are easily distinguishable from the 
instant case 


In that case, the dispute arose immediately after the sale by the Official Receiver. 
The learned Judge held that the fact thatın the sale list in the preamble it was stated 
that what was purported to be sold was the entire right possessed by the said insol- 
vent in the ımmoveable property described in the schedule and the fact that in 
the schedule the entire property was described was not sufficient to convey the entire 
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property inasmuch as the recitals in the sale-deed showed that what was being 
conveyed was the property belonging to the insolvent. The learned Judge also 
took the view that reference in the sale-deed to certam proceedings taken by the 
Official Receiver to set aside a trust deedycxccuted by the insolvent and his son also 
showed that what was conveyed was only the insolvent’s share The learned Judge 
wound up by saying that there was no specific language in the deed conveying the 
interests of the son in the property, nor any other indication in the deed from which 
such an inference could be drawn It will therefore be noticed that the decision 
in that case turned upon the particular facts of the case and the particular language 
employed in the sale-deed ın question. 


Here the facts and the circumstances under which the Official Assignee executed 
the sale-deed (referred to earlier) show that the mtention of all concerned, including 
the Court, was to convey a two-third share in the house thereby meaning the shares 
of the plaintiffs and the second defendant This decision has been noticed not with 
complete approval ın later decisions of this Court and other Courts 


It is sufficient to refer to a Bench decision of the Andhia Pradesh High Court 
ın Perraju v. Perraju!, the decision of a Bench consisting of Viswanatha Sastri and 
Krishna Rao, JJ. In that case too it was argued that there must be a specific 
recital in the sale-deed to the fact that the Official Receiver ın addition to selling 
the share of the ınsolvent-father was also exercising the power of sale of the father 
over the sons’ shares which also vested in the Official Receiver. The Bench rejected 
that argument and it was observed as follows at page 611 while referring to the 
decision of Satyanarayana Rao, J.: 


**We are not here concerned with the correctness of the conclusion of the learned Judge on the 
facts ofthe particular case All that we respectfully point out is that ıt 1s sufficient 1f the Official Receiver 
in fact exercises the right of the father to sell the share of the sons and conveys the entire interest in 
the property to the purchaser The Official Receiver need not purport to “exercise the right to sell 
the right of the father to sell the son's share as well, whatever this might mean’’. It is sufficient if he 
sells the absolute interest in the property. There 1s no doubt a difference between the existence of 2 
power and its actual exercise and the mere existence of power may not be sufficient to show that in any 
particular case that ıt was exercised At the same time the deed of sale executed by the Official 
‘Receiver need not specifically recite that he was exercising the power of sale vested in him under 
sections 28 and 28-A of the Act. It will be sufficient if he purports to convey the entire interestin the 
property and not merely the share of the insolvent-father In the present case, what has been sold is 
the right of the insolvent 1n the property described in the schedule. 


. ee Lhe schedule annexed to the sale-deed clearly describes the property and there 1s no indication 
ın the document that anything less than the entire property or the property excluding the son's shares 
wassold It was not only the right but the duty of the Official Receiver to sell the entire property of 
the insolvent for the benefit of his creditors and where the insolvent”s property included the power to 
‘sell his sons’ shares in respect of the insolvent’s antecedent debts not tated by illegality or immorahty 
1t may be presumed that the Official Receiver exercised the right vested 1n him by law for the benefit 
of the creditors though the sale-deed does not say so. We have also to take due notice of the fact that 
at the time of the sale by the Official Receiver, the well understood legal position was that the father 
could convey the interest of his sons for the discharge of his untainted debts and that the Official 
Receiver ın whom the father’s interest vested on his insolvency, had also a similar right. The ques- 
tion in these cases is what was intended and accepted to be sold and actually was sold according to the 
law understood to be prevailing at the time and not what might have been sold under an alteration 1n 
the law as subsequently declared by judicial decisions." 


The position in the instant case is a@ fortion. In the case of the Official Assignee 
governed by the Presidency Town's Insolvency Act it is undoubted law that unde 
the Act what vests ın the Official Assignee 1s the share of the insolvent as well as 
the power of disposal over the sons’ share, regarding it also as property With 
respect, I am unable to agree with the view taken in Thirumaleshwara Bhatta v. 
Govinda Bhattat. ‘The attention of the learned Judge, Satyanarayana Rao, J., was 
not drawn to a Bench decision of this Court in Sankaranarayana Pillai v. Rajamani®, 
in which, applying the principle of the leading decision of the Privy Council m 
Bijraj Nopant v. Pura Sundary Dasee*, it was held that if the sale-deed by the Official 
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Receiver uses the “ all estate ? clause thereby intending to convey, absolutely 
the property outright, 1t must be held that the Official Receiver not only sold the 
share of the 1nsolvent but also 1ntended to exercise the power of disposal, in which 
case only the purpose of the sale could be effectuated, namely, conveying the entire 
property outright to the purchaser. In that Bench decision a father and his minor 
sons were adjudged insolvents. The Official Receiver sold some property m its 
entirety. The question arose as to what exactly was conveyed under the sale-deed 
by the Official Recerver The Bench held that even assuming that the order 
adjudicating the minor sons as insolvents was wrong, and their shares did not vest 
in the Official Receiver a sale by the Official Receiver purporting to be of the whole 
family estate passed to the vendee, the sons’ share also, since the Official Receiver 
who stood in the shoes of the father could have sold the sons’ shares also for discharg- 
ing the debts which were neither illegal nor 1mmoral The recital in the sale- 
deed in that case too was merely a sale of the property and there was no specific 
recital (referring to the exercise of the power of sale of the Official Receiver) over 
the shares of the various persons. Its sufficient to refer to the following observations 
of Venkatasubba Rao, J., at page 472: 

“In Byray Nopan: v. Pura Sundary Dasee*, 1t was held that the title vested 1n an executor passed un- 
der the deed by which he purported to convey all his right and title in the property sold although he 
did not expressly state in 1t, that he was conveying the property in his capacity as executor, Their Lord- 
ships observe, "The deed states plainly that whatever right or title the vendors possess is to go to sup- 
port the conveyance and it 15 a settled rule that the meaning of a deed 1s to be decided by the language 
used, interpreted ın its natural sense”.” 


This princyple was also recognised in Gharib-ulla v. Khalak Singh 2 One of the three 
brothers constituting an undivided Mitakshara family was a minor, and his mother 
as his guardian executed the mortgage deed along with the two adult brothers, It 
was found that the mother was incompetent to act as the minor’s guardian but their 
Lordships held that the mortgage must be considei ed to be a 


“mortgage by the family entered into by its karta and could, so far as the mortgage was found to 
have been made for the benefit of the family and for legal necessity be enforced against all the members. 


The true principle deducible from these cases seems to be this The first question that arises 1s 
did the executant purport to pass the whole property? The next question 1s, was he 1n a position to 
validly convey ıt? If the two questions are answered in the affirmative, the third question arises, is 
there anything 1n the deed to repel the presumption that he intended to convey the title he possessed 
ın every capacity? Judged by this test, there can be no doubt that the alzenees before us acquired the 
interest of the fathers as well as of the sons ın the properties conveyed by the Official Receiver ” 


I may also next refer to a Bench decision of this Court in Muthah Chettiar v. Rayalu 
Ayyar Nagaswam: Ayyar & Co.?, the observations at page 551, 1n which the principle 
of the decision of the Privy Council in Byray Nopam v Pura Sundary Dasee! , was 
applied. In that case the managing member of the family executed a mortgage 
of certain properties describing them as self acquisitions. But it was found that the 
properties were jomt family properties It was argued that as the manager 
mortgaged the property only in his own individual right and did not purport to 
represent the family acting as the managing member of the family, the mortgage 
would not bind the interests of the other members of the famly This argument 
was not accepted ın the view that if the actual bargaın between the parties was that 
the mortgagee should get a valid enforceable security overşthe property sought to 
be mortgaged, the mortgagee would be entitled to mvoke for his aid any other 
capacity or circumstance which would enable the mortgagor to secure that interest 
even though there was no express reference to that circumstance or capacity in the 
deed of mortgage. 


At this stage, I may refer to a Bench decision of this Court consisting 
of Satyanarayana Rao and Balakrishna Aiyar, JJ., in Sreenivasan v. Rangachari*, 
in which the question arose as to the nature of the interest purchased by a purchaser 
in execution of a money decree obtained against the father. The argument was that 
seat ncn ee i ee ee 
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what was sold and purchased was only the share of the father and the sons’ interest 
did not pass to the purchaser. That argument was rejected Satyanarayana 
Rao, J , who delivered the judgment on behalf of the Bench, put the matter thus at 
page 597 : 

* No such contention seems to have been raised in the plaint by the plamtiffs-appellants and it 18 

perhaps for that reason that no material has been placed before the Court such as the sale proclama- 
tion, etc , to consider whether what was sold was the property itself or only the right, title and interest 
of the yudgment-debtor There 1s the sale certificate, Exhibit B-3, which however states that what was 
sold was the property described in the schedule It does not state that what was sold was only the right, title 
and interest of the judgment-debtor ” 
Tt is significant to notice that the learned Judge has emphasized that the fact that 
the property as a whole 1s described 1n the schedule and that the schedule did not 
expressly say that what was sold was only the right, title and interest of the judgment- 
debtor, would indicate that what was sold was the entire property From this 
decision, it is seen that so long as there is no exclusion of the share of the son, the 
sale of the entire property, as such described in the sale certificate, would be 
sufficient to convey the entire property. In the instant case, there 1s not only no 
exclusion of the shares of the sons, but what was sold was expressly the entire 2/3rd 
share using the “ all estate clause”? Further, under section 8 of the Transfer 
of Property Act, ın the absence of a different intention expressly or by necessary 
implication, a transfer of property should pass to the transferee all the interest 
which the transferor 1s capable of passing ın the property ‘This principle underly- 
ung section 8, Transfer of Property Act, was apphed by the Bench decision m 
Muthah Chethar v Rajalu Ayyar Nagaswam Ayyar © Co 1, already referred to. For 
all these reasons, I hold that the Official Assignee intended and actually conveyed 
the 2/3rd share 1n the house including the plaintiff's shares and the first defendant 
also bargained for and purchased a 2/3rd share in the entire house 


Even assuming that under Exhibit B-l, the shares of the plaintiffs were no 
conveyed, the plamtiff’s rights, long ago, became barred by limitation and 
extinguished, as a result of ouster Learned Counsel for the appellants drew my 
attention to some decisions in which it was held that as between co-owners, the 
mere fact that one co-owner 19 in possession of the entire property would not be 
sufficient evidence of ouster so as to extinguish the rights of the other co-owner. 
The principle of those cases will have no application in the instant case as in this 
case there has been an alrenation by the Official Assignee which amounts 
to alienation by a co-owner to a stranger In such a situation, the decision of the 
Bench of this Court in Palam Pillar v Ibrahim | Rowther?, clearly apples. In that 
case in respect of property owned by the members of a Muhammadan family, 
some of the co-owners executed a usufructuary mortgage of certain specific 1tems and 
the mortgagee entered into possession of the mortgaged items It was held that 
adverse possession 2 e., ouster ın such a case, started from the date of possession by 
the mortgagee and not from the date of ouster to the knowledge of the other members, 
The principle of this decision is that while possession of one co-owner 18 1n itself 
rightful and does not imply hostility, the position is different when the stranger is 
in possession and that his possession itself undicates that 1t 1s adverse to the true owners. 
It is unnecessary to refer to other cases on the point and it is sufficient to refer to 
the decision of the Supreme Court 1n Chenbasavana |Gowd v — Mahabaleswarappa?, 
in which the principle was applied 1n the case of a lease by the father including the 
son’s share. Learned Counsel for the appellants lastly urged that in the instant 
case, the plaintiff's father and grand-father had been in occupation of the house and 
that that should be 1egarded as recognition of the plaimtiffs’ right to a 5/21 share. 
This argument 1s totally devoid of substance. So far as the İst plaintiff is concerned, 
in the same place he was living in a rented house and came to occupy the house 
in 1956. In the affidavit which he filed in Appeal No. 65 of 1961, Exhibit B-9, 
he has stated that t was only in 1951, he came to know that the suit property was 
his family property and that ıt was only when he began to live in a rented house that 
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some villagers told him that he need not live »n a rented house when he has himself 
got a house meaning the suit house, in his own right. ‘This shows that till 1956, 
the ist plaintiff never knew that he had a right in this house. Under these 
circumstances, it 1s impossible to recognise the possession, if any, of the plaintiffs’ 
father or grand-father as referrable to the plaintiffs! right Unless the plaintiffs 
are able to establish that the first defendant allowed the plaintiffs! father and grand- 
father to remain 1n occupation of the house, recognising the plamtıfis” right in 
pursuance of an arrangement with the plaintiffs, express or implied, the possession 
of their father, even 1f true, would not enure for the benefit of the plaintiffs. This 
question has been considered by the learned District Munsifin paragraphs 12 and 13 
of the judgment ‘The conclusion arrived at by him 1s correct and is supported by 
adequate and satisfactory evidence, with the result that the plaintiffs’ right, 1f any, 
must be deemed to have been extinguished by ouster and adverse possession from 
the year 1930 I have no doubt in my mund that all these thirty years, the Ist 
plaintiff himself knew that the entire 2/3rd share 1n the house had been told to the 
first defendant It was only as a result of recent misunderstandings, the plaintiffs 
had embarked upon this frivolous and vexatious litigation Looked at from any 
point of view, the plaintiffs! suit lacks substance and has beea rightly dismissed 


The Second Appeal is dismissed with costs No leave 
V.K. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT MR M  ANANTANARAYANAN, Chief Justice AND MR  JusricE 
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R. M. P. M. Ranganathan Chettiar -. Appellant" 
Ü . 
A. Annamalaı Mudalıar and others .. Respondents. 


Hindu Succession Act (XXX of 1956), section 6, proviso —Scope and ağblıcabılıtiy—Hindu male dying 
antestate leaving hts son and the son of a predeceased daughter—Proviso if attracted 


The argument that for the proviso to section 6 of the Hindu Succession Act to apply by reason 
of the existence of a male relative claimmg through a female relative, the female relative through 
whom he claims must have survived the deceased coparcener, 1s untenable The proviso requires that 
there must be surviving the deceased either a female relative specified 1n Class I of the Schedule to 
the Act or a male relative claiming through such female relative A reference to Class I of the Schedule 
would show that if there 1s a female relative surviving the deceased a male relative who can claim 
through her has no place ın the array of heirs therein. The expression “ such female relative? in the 
ratter part of the proviso can therefore only mean a female relative specified 1n Class I and not a female 
lelative alive at the opening of the succession 


Hence, reading section 6 along with other provisions of the Act, there can be no doubt that in 
case where the father of a Mitakshara Joint Hindu family dies intestate leaving surviving him, his son 
and the son of a predeceased daughter, the proviso to section 6 would be attracted and both the son 
and the son of the predeceased daughter would succeed to his interest in the coparcenary property 
simultaneously as Class I heirs and as tenants-ın-common 


Words must normally receive their obvious and popula: meaning in the context and not stramed 
to make the provision unworkable 


Appeal against the Decree of the Court ofthe Subordinate Judge, Tiruchnapall: 
dated 14th November, 1961 ın Original Swit No 168 of 1959. 

R. Ramamurthy Ayyar, for Appellant. 

R Gopalaswamy Ayyangar and N. Palamappan, for Respondents. 

The Judgment of the Court was delivered by 

Natesan, J. —A simple question in the applicability of section 6 of the Hindu 
Succession Act arises for consideration in this appeal by the plamtiff. The suit 
was for recovery of a sum of Rs. 54,627 50 P. due under a security bond executed 


by defendants 1 to 9 in the suit in favour of one Somasundaram Chettiar, the father 
of the plamtiff. The 10th defendant to the suit is the son of a predeceased daughter 
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of thus Somasundaram Chettiar. There 1s no serious dispute as to the lability for 
the amount claimed and the only matter seriously put in issue 1s the claim of the 
10th defendant to a 1/4th share ın the suit amount unde: the Hindu Succession Act, 
The trial Court has upheld his claim and 1n granting a preliminary decree against 
defendants 1 to 9 ın favour of the plaintiff and the 10th defendant, declared their 
respective shares in the amount as 3/4th and 1/4th. 


There is no dispute that Somasundaram Chettiar died as a member of 
a Mitakshara Joint Hindu family leaving surviving his son, the plaintiff in the suit 
and the 10th defendant, son of a predeceased daughter Somasundaram Chettiar 
died on 1st December, 1957 after the Hindu Succes 10n Act of 1956 came into force. 
Tt 15 stated that there is a suit pending between the plaintiff and the 10th defendant, 
Original Suit No 1 of 1958 on the file of the Sub-Court, Devakəttaı, instituted by 
the 10th defendant for part.tion and separate possession of a 1/4th share in the joint 
family properties. Section 6 of the Act while affirming the Mitakshara law of 
survivorship applicable to coparcenaıy property to an extent by a proviso engrafts 
a vital exception, conferring new rights on certain female heirs and the son of a 
predeceased daughter of a deceased coparcener in his interest in the coparcenary 
property at the time of his death. Explanation I to section 6 provides that the 
interest of a Hindu Mitakshara coparcener fo: the purpose of the section shall be 
deemed to be the share in the property that would have been allotted to him if a 
partition of the property had taken place immediately before his death Where 
the proviso to section 6 applies, the interest of the deceased devolves by testamentary 
or intestate succession as the case may be under the Act, the interest does not survive 
to the remaining coparceners automatically and eo zmstanteon the death. Section 30 
of the Act enables the coparcener to make a testamentary disposition of his interest 
in the coparcenary property. Section 6 runs thus: 


“€ When a male Hindu dies after the commencement of this Act, having at the time of his death 
an interest in a Mitakshara coparcenary property, his interest in the property shall devolve by survi- 
vorship upon the surviving members of the coparcenary and not ın accordance with this Act : 


Provided that, if the deceased had left him surviving a female relative specified in Class I of the 
Schedule or a male relative, specified in that class who claims, through such female relative, the 
interest of the deceased ın the Mitakshara coparcenary property shall devolve by testamentary or 
intestate succession, as the case may be, under this Act and not by, survivorship.” 


Plainly read, in a case falling under the proviso the interest of the deceased coparcener 
where he has left no will, will devolve by intestate succession upon the persons alive 
at the time of his death who are among the 12 preferential heirs specified m Class I 
of the Schedule. Under section 8, the property of a male Hindu dying firstly 
devolves upon the relatives specified in Class I of the Schedule. As the proviso 
comes into play only after the deceased had left surviving the relatives in Class I 
specified in the proviso, the sharing of the interest will be only among Class I heirs. 
Under section 9 of the Act they inherit that interest smultaneously and as provi- 
ded for in section 19 of the Act, share as tenants-1n-common. 


Learned Counsel Mr. R. Ramamurthi Iyer for the plaintifFappellant contends 
that for the proviso to apply by reason ofthe existence of a male relative, the female 
relative through whom he claims must have survived the deceased coparcener. 
It 1s argued that as admittedly the 10th defendant is the son of a pre- 
deceased daughter, the proviso does not apply. To sustain this interpretation 
learned Counsel relies first upon the expression “such female relative " found in 
the proviso. The proviso requires that there must be surviving either a female 
relative specified in Class I or a male relative claiming through “such female 
relative. The argument is that by qualifying the female relative in the latter 
part of the proviso by the word “ such ?? reference 1s made to the surviving female 
relatives mentioned ın the earlier part of the proviso. It 1s stated that the word 
* such ” brings in with it the qualification that the female relative must be a relative 
whom the deceased had left surviving him. This argument 1s on the face of it 
untenable. A reference to Class I of the Schedule would show that if there is a 
female relative surviving the deceased, a male relative who can claim through her 
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has no place in the array of heirs therein. There is no provision for the daughter 
and daughter's son to take together simultaneously as heirs under Class I. The 
daughter .f alive would exclude her son or daughter and would herself become a 
fresh stock of descent. "The phrase “ female relative? and the expression “ such 
female relative ” ın the latter part of the proviso can only mean a female relative 
specified ın Class I and not a female relative alive at the opening of the succession, 
The word “surviving”? in the proviso qualifies both the female relative 
first mentioned therein, and the male relative following. 


Emphasis is next laid on the requirement of the proviso that the surviving 
male relative of the deceased must be one who claims through a female relative 
mentioned in Class I. Itis submitted that a person cannot claim through a female 
ielative unless the female relative was alive when the succession opened and had 
herself inherited. ‘This argument again overlooks what has been pointed out 
already. "To accede to it would be to overlook that then the female becomes a 
fresh stock of descent, while section 6 deals with devolution of the interest of a 
deceased coparcener. The language used is not claims from or claims under. Ifa 
female relative specified in Class I 1s alive, then her male descendants can make no 
claim to the estate of the deceased coparcener. Section 6 by itself does not provide 
a set of heirs. For that we are referred to other provisions of the Act. In our 
view that all the expression “claims through ” is the proviso means in “tracing 
relationship through." The male relative must be one who traces relationship to 
the deceased through a female relative specified in Class I, and he must also be a 
male relative specified ın Class I "The claim he makes is not with reference to 
property but ın regard to relationship. When the relationship 1s established, law 
gives him his share in the property. It may be pointed out that the only male 
relative specified ın that class who fulfils both the requirements, is the son of 
a predeceased daughter and the language ofthe proviso in its latter part when 
indicating this only male relative through a female relative is rather involved. 
But the scope and intention 1s clearly brought out. Words must normally receive 
their obvious and popular meaning in the context and not strained to make the 
provision unworkable. Reading section 6 along with the other provisions of the 
Act, there can be no doubt that in a case like the present one where the father dies 
intestate leaving an undivided son and a son by a predeceased daughter, both the 
son and the daughters’ son succeed to hus interest in the coparcenary property 
simultaneously as Class I heirs and tenants-ın-common. It follows that the plaintiff 
and the 10th defendant share equally the interest the father had in the suit security 
bond. The lower Court has therefore correctly held that the plaintiff gets a 3/4th 
share in the suit debt and the 10th defendant a 1/4th share. 


It is submitted for the plaintiff that the learned Subordinate Judge had divided 
the mortgage amount between the plaintiff and the 10th defendant and given a decree 
accordingly when there is a suit for partition pending between the partics wherein 
adjustments have to be made. We do not read the learned Subordinate Judge as 
having decreed the suitseverally in favour of the plaintiff and the 10th defendant in 
their respective shares. The 10th defendant himself has referred to the pending 
partition suit in the family and prayed only for a joint decree in favour of himself 
and the plaintiff. Though the learned Subordinate Judge specifies the shares of the 
plaintiff and the 10th defendant, he has given only a-jomt decree in their favour. 
It will be for the parties to apply in the partition suit O.S. No. 1 cf 1958 on the file of 
the Subordinate Judge, Devakottai, for this decree also to be taken into considera- 
tion in the general partition as an item for division, if that 1s considered necessary 
or convenient. This clarification 1s more than sufficient to calm the apprehension 
of the plaintiff in the mattcr. 


In the result the appeal fails and it 1s dismissed with costs. 


V.K. Appeal dismissed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Jusrick P. RAMAKRISHNAN, Mr. Justice R. SADASIVAM AND 
MR. Justice M. NATESAN 


Athiappa Goundar and others .. Pehtoners" 
0. 
S. A. Athıappa Pandaram and others .. Respondents 


Gruminal Procedure Code (V of 1898), section 145 (4), second proviso—Futton enacted under—Crucial date 
for invoking—If date of petition or date of preliminary order 


Maxim—Actus curiae neminem gravabit— When can be invoked 


Maxım—Nunc pro tunc—$8coğe 


The crucial date under the second proviso to section 145 (4) of the Criminal Procedure Code, iş 
the date of the prehminary order For the purpose of this proviso a specific period of two months 
next before the date of such order 1s fixed for invoking the fiction embodied 1n the proviso and there 1s 
no room for applying any suth fiction relating to the date of the preliminary order, to the date of the 
petition under sub-section (1) of section. 145 of Criminal Procedure Code 


Thus the second proviso could be successfully invoked only if the party has been forcibly or wrong- 
fully dispossessed within two months prior to the date of the preliminary order and there 1s no room 
for applying any fiction that the date of the preliminary order should be deemed to be the date of the 
petition and to give relief even to persons forcibly and wrongfully dispossessed within two months 
prior to the date of petition 


Narayana v Kesappa, IL R (1951) Mad gsr (1951) 1 ML] 102 AIR 1951 Mad 500, 
overruled. 


Venkataramiah v. Sttharamiah, (1960) ML J (Crl ) 732 (1960) 2 An WR 383 AIR. 1961 AP 
208 (F B ) and Ganga Bux Singh v Sukhdin, AIR 1959 All 141 (F B ), followed 


The maxim actus curiae neminem, gravabit (act of Court shall prejudice no man) is founded upon 
justice and good sense and affordsa safe and certain guide for administration ofthelaw But thesecond 
proviso to section 145 (4) of Criminal Procedure Code, is clear and unambiguous and 1t 1s not possible 

to use this maxim to enlarge the period fixed thereunder by applying the fiction nunc pro tunc (now for 
then) and treating the preliminary order made on a later date as one passed on the date of the petition. 
"The power of the Court to enter judgment nunc pro tunc 1s a power at GommonLaw and it is adopted in 
accordance with the ancient practice of the Gourt m order to prevent prejudice to a suit or from delay 
occasioned by the act of the Gourt Where however, the delay is not attributable to the act of the 
Court the above maxim doesnotapply “The maxim could be invoked and applied in individual cases 
to a party who has done all he should do under the statute and 1s prejudiced solely by the delay or 
mustake of the Court — Itis not possible to visualise how the maxim could be invoked generally to 
nterpret the second proviso to section 145 (4), Criminal Procedure Code, in a liberal manner 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the orders ofthe Court of the Sub-Dıvısıonal 
Magistrates of Sankarı and Ulundurpet, dated 12th June,-1964 and 5th February, 
1965 and made ın MC Nos. 59, 188 and 189 of 1964 respectively, etc. 


These cases namely (1) Crl. R C No 953 of 1964 coming on for hearing before 
Kunhamed Kutti,J on 20th April, 1965, (2) Crl.R.C. No. 181 of 1965 coming on for 
hearıng before Sadasivam, J , on 28th June, 1965 (3) Crl R.C No. 499 of 1965 
coming on for hearing before Sadasivem, J , on 27th August, 1965, the following 


orders were made respectively:— 


Kunhamed Kut, j.** (Orl R.C. No 953 of 1964) —The point urged 
before me by learned Counsel for the petitioners 3s that the order of the 
learned Sub-Divisional Magistrate, directing the order passed by him under 
section 145 (4), Criminal Procedure Code, to take effect from the date on 
which the petition was filed under section 145 (1), Criminal Procedure Code, 


o ee a pare 


* Cr] RG Nos 953 of 1964, 181, 499 and 821 of 1965 25th August, 1966 
(Crl.R P.Nos. 929 of 1964, 175, 485 and 813 of 1965.) v. 
** goth April, 1965 
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is based on the Bench ruling of this Court in Narayana v. Resabbat, which has been 
dissented from by a Full Bench ofthe Andhra High Courtin Venkataramiahv Sitha- 
Ramıah?, and a Full Bench of the Allahabad High Court in Ganga Bux Singh v. Sukhdin.? 
It 1s pointed out that other High Courts have also taken a contrary view, as for ins- 
tance, the Bombay High Court in State v Ranjan Kalusam*, the Patna High Court 
in Mohammed Yunus v. Bajrang?, and the Punjab H gh Court in. Sr: Ram v. The state". 
In Cri RC No 1766 of 1962, disposed of on 16th December, 1963, Kailesam, J., 
has followed the Bench ruling of this Court But, the learned Counsel for the peti- 
tioners says that there are other Single Bench rulings prior to the Bench ruling which 
have taken a view not strictly 1n accord with the view expressed by the Bench deci- 
sion in Narayana v Kesappa!. In the circumstances, it seems to me that it 1s necessary 
that the matter is considered by a Bench of two or more Judges and an authorita- 
tive ruling on the point 1s given by this Court. 


The papers will, therefore, be placed before my Lord the Chief Justice for 
such orders as he deems fit 1n the matter. 


e 
Sadaswam, F** (Cr R.C No 181 of 1965).—Petition by the respondents 

i MC. No 188 of 1964 on the file of the  Sub-Divisional Magistrate, 
Ulundurp2t, to revise the order under section 145, Criminal Procedure Code, 
declaring that the respondent herein is in possession of the three items of 
property mentioned im the petition, and that he will continue to be in 
possession until evicted in due course oflaw ‘The learned Advocate for the peti- 
tioners herein contended that the affidavits filed by him on the question of possession 
should have been accepted But I am not inclined to interfere with the finding of 
fact given by the lower Court as there are two circumstances 1n favour of the respon- 
dent herein, namely, the production of the cist receipt and the fact that the sale 
deed ın his favour isearlier It 15 true that the vendors ın favour of the parties cannot 
validly convey title of the mmor’s property without the sanction of the Court. But 
in these proceedings we are concerned only with the question of possession. 


The learned Advocate for the petitioners, however, contended that as the alleged 
dispossession though within two months of the petition was more than two months 
prior to the date of the order passed by the lower Court, the order of the lower Court 
1$ illegal. He brought to my notice thatin Crl R C No 953 of 1964 on the file of this 
Court a similar question arose for decision and Kunhamed  Kutti, J., has directed 
that ıt 1s necessary that the matter 1s considered by a Bench of two or more Judges 
and directed that the papers be placed before the Honourable Chief Justice for such 
order as he deems fit in the matter. In my opinion the same order should be passed 
in the present case also and it 1s accordingly oidered. 


Sadaswam, j*** (Crl.R C No. 499 of 1965) —Petition by * B? party to 
revise the order of the Additional First Class Magistrate, Chidambaram, in 
MC. No. 77 of 1965, under section 145 (6) of the Code of Criminal Procedure. 
The learned Advocate for the petitioners relied on the decision in Pakamaraja 
Nawker v Chidambara Nadar’, that the absence of a preliminary order under 
section 145 (1) would vitiate the entire proceedings But there is no scope 
for invoking the said decision, as there 1s admittedly an order under section 145 (1) 
of the Criminal Procedure Code, in this case. 
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There 1s a criminal case against the petitioners for criminal trespass at the 
instance of the ‘A’ party and the complaint in that case was that the petitioners 
trespassed on the land in dispute on 18th December, 1964 In fact in the order 
sought to be revised 1t is stated that the petitioners trespassed and forcibly got into 
possession of the suit land on 18th December, 1964 It is true that the said trespass 
was within two months prior to the date of the petition, namely, 15th February 
1965, but ıt was more than two months prior to the date of the preliminary order 
under section 145 (1) of the Criminal Procedure Code, namely, İst March, 1965. 
There ıs a conflict of decisions as to whether the crucial date 1s the date of the petition 
or the date of the preliminary order In the second proviso to section 145 (4) it 
is stated that 1f 1t appears to the Magistrate that any party has within two months 
next before the date of such order been forcibly and wrongfully dispossessed, he may 
treat the party so dispossessed as 1f he had been 1n possession at such date ‘Thus, 
the section refers to the date of the order as the crucial date Kunhamed Kutti, J., 
has referred this question for final decision to a Bench in CRC No 953 of 1964 and 
I have made a similar reference ın CRC. No 181 of 1965 The only point to be 
considered in this case ış the said question ‘This case 1s also directed to be posted 
along with the said cases for decision on the point. 


In pursuance of the above orders these cases came on for hearing before a 
Bench (Ramakrishnan and Sadaswam, FF ) 


The Order of the Bench Court was pronounced by 


Ramakrishnan, j *—After hearing the Counsel on both sides and the learned 
Public Prosecutor, it 1s ow opinion, that the matter requires consideration by a 
Fuller Bench. Therefore, the papers will be placed before my Lord the Chief 
Justice for directions in the matter. 


In pursuance of the above order these cases came on for hearing before a 
Full Bench (Ramakrishnan, Sadaswam and Natesan, 17) 


K Gopalashart for Petitioners in Crl RC No 953 of 1964 and 181 of 1965 and 
for Respondents in Crl R CG No 821 of 1965 


P, Sharfuddin and M. R Krishnan. for Respondents in Crl. R.C. No. 953 of 
4 


C D. Sekkizhar and Fyzee Mohammed, for Petitioners in Crl. RC. No. 489 
of 1965. 


G Gopalaswamy fo. KR V Venkataseshadrı, for Petitioner an Crl R.C No. 821 of 
1965 and for Respondents 1n Crl. R C. No. 181 and 489 of 1965 


Public Prosecutor on behalf of the State ın all cases. 
The Opinion of the Court was expressed by 


Sadaswam, j**— The question referred to the Full Bench 1s whether the period 
of two months mentioned in the second proviso to section 145 (4), Criminal Pro- 
cedure Code, as the period within which a person forcibly and wrongfully dispossessed 
could get relief should be literally and strictly construed with reference to the 
date of the preliminary order, as mentioned 1n that proviso, or whether it should 
be hberally and equitably construed with reference to the date of the petition. 


There 1s conflict of judicial opinion on this question The leading decision 
in favour of the liberal interpretation 1s the Bench decision of this Court in Narayana v. 
Kesappa*, which refers to the conflicting decisions of this High Court on this question 
A Bench decision of the Andhra High Court in Subba Rau v Konet: Raju?, delivered 
(0000U—“ÖkrNNN-——“—“““—"—"—"—""—" x x IR E EE 
* 3rd December, 1965 **25th August, 1966. 
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by Subba Rao, C J , as he then was, dissented from the above decision and tock the 
other view based on literal interpretation of the proviso As the earlier Bench 
decision of this High Court was rendered prior to the formation of the Ardhra 
High Court; and was birding on that High Court, the question was referred to a 
Full Bench of the High Court, in K Venkateramah v C. Sitharamiah*, and it relied 
on the later Bench decision of its own High Court and did not follow the earlier 
Bench decis on of this Court It held that the crucial date under the second prov:so 
to sub-section (4) of section 145, Criminal Procedure Code, 1s the date of the 
preliminary order, that for the purpose of thes proviso, a specific period of two 
months next before the date of such order 1s fixed for invoking the fiction embodied 
in the proviso and that there 1s no room for applying ary such fiction relating to 
the date of the preliminary order to the date of the petition under sub-section (1) 
of section 145, Criminal Procedure Code In Subarnav Karteka*, the Orissa High 
Court and in Bhadramma v Kotam Ra*, the Hyderabad High Court followed the 
earlier Bench decision of this High Court in Narayana v Kesappa* dissertirg from 
earlier decisions of their own Courts to the contrary. The decision of the Hyderabad 
High Court 1s no longer good law after the Full Bench decision of the Andhra 
Pradesh High Court referred to above, A Full Bench of the Allahabad High Cowt 
in Ganga Bux Singh v Sukhdin®, has also dissented from the Bench decision of this 
High Court In fact, its clear from the Full Bench decision of the Ardhra Pradesh 
High Court that all the other High Courts had dissented from the view expressed 
in the Bench decision of the Madras High Court. It is urnecessary to refer to all 
the decisions ın detail, and it 1s sufficiert to consider the principles on which they 
are based 1n order to dec:de the quest.on referred to the Full Bench 


Chapter XII of the Criminal Procedure Code, which contais section 145, is 
one of the Chapters in Part IV of the Criminal Procedure Code dealing with 
prevention of offences. The object of a proceeding under section 145, Criminal 
Procedure Code, 1s to put an end to a dispute as to smmovable property so as to 
prevent a bıcach of the peace. In Nanhe Mal v. Jamil Ur Rahman’, Mukerji, J , 
Said : 


* An order under Chapter XII 1s more o1 less an executive order and it is designed to avoid 
a bieach of the peace ” 


In B/unka v Charan Singh’, the Supreme Court has held that the order of a Magistrate 
under section 145, Criminal Procedure Code; 1s merely a provisional police order 
based upon the fact of previous possession and it 1s made only for the purpose of 
preventing a breach of the peace, and beirg made irrespective of the rights of the 
parties, 1t cannot enable the person in whose favour 1t 1s made to resist a suit based 
on title. It was pointed out in that decision that the foundation of jurisdiction 
under section 145, Criminal Procedure Code, being only an apprehension of a 
breach of the peace the power conferred on the Magistrate 1s a limited one, namely, 
to make a temporary order regarding retention of possession on the basis of proved 
prior possession, irrespective of legal rights and titles to possession 


The above principles should be borne in mind in dealing with the question 
under reference The preliminary order under section 145 (1), Criminal Procedure 
Code, 1s the basis for the subsequent enquiry and the passing of the final order. It 
should be noted that proceedings under section 145, Criminal Procedure Code, are 
taken on police reports, or on any other information which usually takes the form of 
a petition by a private party. When an application 1s made toa Magistrate for 
action under section 145, Criminal Procedure Code, the usual practice is to send 
it to the police and get a report on the question whether there 1s any likelihood of 
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a breach of the peace, though there 1s no specific provision 1n the section authorising 
such a procedure. Before making the preliminəry order urder secuon 145 (1), 
Criminal Procedure Code, the Megistrate should be satisfied from the police report 
or other information, that a dispute about immoveable property exists ard that it 
is likely to cause a breach of the peace The object of a proceeding under section 
145, Criminal Procedure Code, beirg the prevention of the breach of the peace 
supposed to be imminent, it should be the primary aim of the Magistrate making 
the enquiry to arrive at his decision with the utmost promptitude In fact. sub- 
section (4) of section 145, Criminal Procedure Code, requires that the enquiry should 
be concluded, as far as may be practicable, within a period of two months from the 
date of the appearance of the parties But there 17 nothing in section 145 (1), 
Criminal Procedure Code, to ju;tify the view expressed im. Narayana v Resabbat, 
that the passing of a preliminary order should 1mmediately follow the presentation 
of the complaint, or the receipt of the police report The preliminary order can 
be made only after the subjective satisfaction of the Magistrate that a dispute likely 
to cause a breach of the peace exists, and the crucial date 1s the date of 
the Magistrate's recording his satisfaction in his preliminary order [i is with 
reference to the said date that the Code contemplates an enquiry as to the possession 
of the parties and 1t 1s also the same date with reference to which the two months? 
period mentioned in the proviso has to be counted 


The history of the legislation has been relied or 1n both the Bench decisions, 
of the Madras High Court in JVarayana v Resabbal, and of the Andhra High Court 
in Subba Raju v Koneiz Raj? But opposite conclusions have been reached as to 
the intention of the Legislature in 1ntroducivg the proviso In the corresponding 
sections of the old Criminal Procedure Codes of 1861, 1872 and 1882, there was no 
provision corresponding to the second proviso to sub-section (4) of section 145, 
Criminal Procedure Code, fixing the date in relation to which the Magistrate had 
to make the enquiry and the proviso was first enacted 1n 1898 evidently to avoid 
the anomaly pointed out by the Calcutta High Court in Katras fherriah Coal Co v. 
Subkrista Das & Co ,$ At page 303 the learned Judge observed: 


€ But to hold that under such circumstances the Magistrate 1s precluded from enquiring into 
anything before the date when he recorded his own proceedings, which he now tells us he ought to 
have done thirteen days before, 1s, we think, to allow a person who has been acting 1n an unwarrantable 
manner to misuse the process of the law to enable hum to carry out his high handed and improper 
scheme and this we cannot believe to have been the intention or the Legislature "' 


Under section 145 (4), Criminal Procedure Code, the Magistrate should decide 
who was 1n actual possession of the property 1n dispute on the date of the preliminary 
order. By virtue of the second proviso to sub-section (4) of section 145, Criminal 
Procedure Code, a person who has been forcibly and wronzfully dispossessed within 
two months next before the date of the preliminary order 1s deemed, as it were, by 
a legal fiction to be 1n possession on the date of the preliminary order, though he 
did not actually have any such possession. With due respect to the learned Judge, 
Govinda Menon, J , he appears to have stramed the principle of the fiction too far 
in observing in Narayana v Kesappa that by such legal fiction the party forcibly and 
wrongfully dispossessed should be deemed to be in possession not orly on the date of 
the preliminary order, but also on the date of the petition. '* Fictions of law ” as 
observed by Lord Mansfield, 


“hold only in respect of the ends and purposes for which they were invented When they are 
urged to an intent and purpose not within the reason and policy of the fiction, the othe: party 
may show the truth" (Monts v Pugh) 4 ; 


See Broom's Legal Maxims, Tenth edition, page 81 and 82). It is not 
open to this Court to add to the legal fiction created by the second proviso 
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to sub-section (4) of section. 145, Criminal Procedure Code, any other fiction that 
the possession of the party forcibly and wrongfully dispossessed should be decmed 
to be 1n actual possession even on the date of the petition and not merely on the date 
of the preliminary order as mentioned in the proviso. Thus the history of the legis- 
lation does not really support the reasoning of the decision in: Narayana v. Resappa*. 


The ratio of the decision in Narayana v. Kesappa!, 1s based on the max:m actus 
curiae neminem gravabit (act of Court shall prejudice no man) and nunc pro tune 
(now for then) According to the decision no appreciable time should elapse 
before the presentation of the complaint or the receipt of the police report and the 
passing of the preliminary order and that the date on which the party moved the 
Magistrate should be taken as the cruc‘al date This view has been stressed at 
some length ın the decision in Subarna v. Rartka?, by Panıgrahı, GJ But we have 
already pointed out that there is nothing in the Code to show that the Magistiate 
is bound to pass the preliminary order 1mmediately on receiving à complaint, or a 
police report, or other information with regaid to a dispute regarding immovable 
property and even before being satisfied about the hkelihood of its causing a breach 
of the peace Such a preliminary order can be passed only on the subjective satis- 
faction of the Magistrate as required under section 145 (1), Criminal Procedwe 
Code. The Legislature has fixed the date of the preliminary order as the crucial 
date not only for the purpose of ascertaining as to who was in possession of the 
property ın dispute, but also for determining the two months period within which 
the forcible and wrongful dispossession took place. In fact, section 146, Criminal 
Procedure Code, contemplates the circumstances under which a Magistrate could 
refer the dispute to a civil Court of competent jurisdiction to secure a decision as 
to who was 1n possession of the property 1n dispute on the date of the prelimunary 
order We would not be justified in introducing the date of the petition as the 
crucial date, instead of the date of the preliminary order, mentioned ın section 145, 
Criminal Piocedure Code. We have already pointed out that proceedings under 
section 145, Criminal Procedure Code, are taken on police repoit ‘or other infor- 
mation and not necessarily on a petition filed by the affected party It has been 
rightly pointed out in. Subba Raju v Konets Raju?, that the decision to make a final 
order does not depend on the manner in which the proceedings are initiated but 
on the satisfaction of the Magistrate that a breach of the peace wasimmuinent on a 
particular date when he makes the preliminary order. 


The main criticism against the literal construction of the language of the proviso 
is that 1t would put a premium on dishonest and cantankerous parties who can 
always see to 1t that the enquiry 1s delayed and that the party dispossessed 1s ultimately 
deprived of the benefit of the legal fiction created by the proviso. This view was 
expressed by Panıgrahı, C J., m Subarnav Kartika®. In Krishnam Raju v Chuntala 
Swam Nardut, Wallace, J , in giving a liberal interpretation to the proviso, observed 
as follows : 


* I am not prepared at present to subscribe to the proposition that a party taking possession by 
force must be retained 1n possession 1f , owing to delay, after the dispossessed party has asked the Court 
to take action, on the part of the Court taking action, over two months have elapsed before the Court 


finally makes up its mind to issue a preliminary order ” 


This observation was quoted with approval by Devadoss, J., in Srimwvasa Reddy v. 
Dasaratharama Reddy®, where he expressed his view that 


“ca reasonable interpretation ought to be placed upon the proviso and not a literal interpretation 
which would defeat the very object of section 145 (4) which relates to dispossession of immovable 


property ” 





1 (1951) TM LJ 102 ILR (1951) Mad. — 4 (1927) 104 IC. 110. AIR 1927 Mad 
951 AIR 1951 Mad 500 at 504. 816 (1 
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But before applying this equitable principle it would be necessary to ascertain 
the acts of a Court which prejudiced a party, to apportion the blame between the 
Court and a party and to fix the period of delay attributable to the Court’s act. 
Subba Rao, C J., as he then was, pointed out in Subba Raju v. Konett Raju}, that 


“ 3n such an enquiry, it cannot be premised that 1n every case, the delay caused by the Court, 1f added 
would synchronise with the date of the application ? 


and observed that 1t would be a futile enquiry. We have already pointed out how 
proviso was added to remedy the anomaly pointed out by the Calcutta High 
ourt. 


The maxim actus curiae neminem gravabit (act of the Court shall prejudice no 
man) 1$ founded upon justice and good sense and affords a safe and certain guide 
for administration of the law. It 1s clear from Broom’s Legal Maxims, Tenth 
edition, pages 73 to 75 under whet circumstances the principle of the maxim 
could be invoked by a party. Thus the following passage at page 73 of the book 
shows the scope of the maxim and illustrates how and when a party could invoke 
ıt, 


“ İn virtue of 1t, where a case stands over for argument on account of the multipheity of business 
in the Court, or for judgment from the intricacy of the question, the party ought not to be prejudiced 
by that delay, but should be allowed to enter up his judgment retrospectively to meet the justice of the 
case , and, therefore, 1f one party to an action die during a curia advisart vult, judgment may be entered 
nunc fro tunc, for the delay 1s the act of the Court, for which neither party should suffer” 


Again at page 74 of the book 1t 1s stated that the power of the Court to enter judgment 
nunc pro tunc 18 a power at common law and it does not depend upon statute and 
1t 18 adopted 1n accordance with the ancient practice of the Court 1n order to prevent 
prejudice to a suit or from delay occasioned by the act of the Court. Where, how- 
ever, the delay 1s not attributable to the act of the Court, the above maxim does 
not apply  Itis clear from page 75 of the same book that ıt 13 the duty of a Judge 
to try the causes set down for trial before him, and yet, 1f he refused to hold his 
Court, although there might be a complaint in Parliament respecting his conduct, 
no action would he against him and that in such a case a wrong might be inflicted 
by a judicial tribunal, for which the law could supply no remedy Thus the maxim 
could be invoked and applied in individual cases to a party who has done all he 
should do under the statute and 1s prejudiced solely by the delay or mistake of the 
Court. We are unable to see how the maxim could be invoked generally to 
interpret the second proviso to sub-section (4) of section 145, Criminal Procedure 
Code, 1n a liberal manner. In other words, it 1s not possible to use the maxim 
to enlarge the period fixed under the proviso by applying the fiction nunc pro tunc 
and treating the preliminary order made on a later date as one passed on the date 
of the petition. 


The second proviso to sub-section (4) of section 145, Criminal Procedure Code, 
is clear and unambiguous As pomted out in JYagendranath Dey v. Sureshchandra Dey?. 


“ "The fixation of periods of limitation must always be to some extent arbitrary and may frequently 
result zn hardshıp But in construing such provisions, equitable considerations are out of place and 
that strict grammatical meaning of the words 1s, their Lordships think, the only safe guide." 


We have already pointed out that the object of section 145, Criminal Piocedure 
Code 1s only to prevent a breach of the peace resulting from disputes about 1mmove- 
able properties and not to finally decide the nights of the parties The delay and 
hardship which might result 1n some cases 1n consequence of literal and strict 1nter- 
pretation will not be a justiciation for not giving effect to the plain words of the 
section. A person who is unlawfully dispossessed from his immoveable property 
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has a summaiy remedy under section 9 of the Specific Relief Act, and if he fails to 
move the Court within six months from the date of dispossession, he will lose his 
summary remedy and he will have to file a regular suit Thus if a party has been 
forcibly and wiongfully dispossessed more than two months prior to date of the 
preliminary order, his remedy is not under section 145, Criminal Procedure Code, 
which 1s intended only for the prevention of offences, but elsewhere. 


We are of the opinion that the second proviso to sub-section (4) of section 145, 
Criminal Procedure. Code, could be successfully invoked only if the paity has been 
forcibly or wiongfully dispossessed within two months prior to the date of the 
preliminary order and that there 1s no room for applying any fiction that the date 
of the preliminary order should be deemed to be the date of the petition and to give 
relief even to persons forcibly and wrongfully dispossessed within two months prior 
to the date of the petition Narayana v Kesappa! 1s ovcrrulad 


The 1eferences are answered accordingly. 
VE. Answered accordingly 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr_ JusricE M NATESAN 


Neelamma P:llaı Dhevakı Amma and another .. Abğellanis” 
v. 
Kanakku Velayutham Pilla: Narayana Pillai and others .. düesbondenis 


Gwil Procedure Gode (V of 1908), section 11, Explanation IV—Mortgage suit—Mortgagee acquiring para- 
mount title to mortgaged property during pendency of, not setting it up—Subsequent suit based on paramount title— 
If baried by constructive res judicata 


The law 1s well established that ifa defendant in a mortgage suit has title independent of the mort- 
gage and paramount or adverse he is not bound to set 1t up ın the mortgage suit No doubt in a 
suit for redemption of a mortgage the adding as a party of a person claiming title to the mortgaged 
property, is not obnoxious to the rules relating to the yomder of parties But that 1s quite different 
from saying that a person having a paramount claim 1s a necessary party Hence where pending 
a moıtgage suit the mortgagee acquires paramount title to the mortgaged property he 1s not bound to 
plead it ın the mortgage suit and a subsequent suit by him based on paramount title would not be 
barred by the rule of constructive res Judwata found ın Explanation IV to section 11 of the Civil Procedure 
Code 


Appeal against the Decree of the Court of the Subordinate Judge, Nagercoil, 


in Appeal Suit No 686 of 1957 preferred against the decree of the Court of the 
District Münsif (Additional), Kuzhithurai, ın O.S No. 200 of 1952. 


Y R Man, for Appellants. 


M. S Dhanakodia Pillai, V. Shanmugham and P. Ananthakrishnan Nair, for 
Respondents. 


The Court delivered the following 


TİUDGMENT.—This Second Appeal has been preferred by the plaintiffs and 
arises out of a suit for declaration of their title to and for partition and separate 
possession of the eastern 3/4th share ın the plamt scheduled property and certain 
other reliefs "They succeeded in their clam in the District Munsif’s Court, 
Kuzhithurai, but lost in appeal before the Subordinate Judge of Nagercoil. The 
total extent of the suit property which goes under the name Panıchathadı Nilam 
ıs 12 kurnies or 72 cents. The actual dispute is only in regard to one kurni or 6 








ee End 
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cents, the principal contestant being the third defendant, and the defence in the 
main 1s rested on the principle of constructive res judicata ‘The relevant facts may 
therefore be set oul. 


The suit property, ıt 1s stated belonged to Munchira Matom in İenmi right and 
had been demised on Kanom by the Matom with the Tarward of defendants 1 to 3 
The defendants’ Tarwad under Exhibit H, dated 30—9—1073, M.E othied 
the western 1/3rd of the property, thatis, 4 kurmies in extent, to the plaintiffs’ 
ancestor for 3500 Fns. The plaintiffs were allotted the othi rights in their family 
partition. It has further been found that in the partition in the defendants’ Tarwad 
the suit property was allotted to the first defendant personally, as it had been 
acquired with his own funds. In 1935 the Jenmi Matom filed the suit, Original 
Suit No. 880 of 1110 (M.E ) for arrears of Michavaram against the first defendant 
and in execution of the decree in that suit brought the eastern 3/4th share of the 
suit property to sale. The 4th defendant in the present suit became the Court 
auction-purchaser of this eastern 3/4th share or 9 kurnies Exhibit D, dated 
3—5—1116, ME being the sale certificate. Subsequent to the Court-auction sale, 
the present defendants ? and 2 instituted the suit, OS No. 989 of 1122 M.E on the 
file of the Principal District Munsif’s Court, Kuzhithurai, for redemption of the othı 
evidenced by Exhibit-H Tn that suit the present first plaintiff was 1mpleaded as 
the 4th defendant, and the present second plaintiff as the 11th defendant. ‘There 
were 21 defendants to that suit, defendants 1 to 16 were 1mpleaded as representing 
the mortgagees and defendants 17 to 19, as persons 1n possession under them ‘The 
20th defendant to the suit, the present contesting third defendant, a brother of the 
first defendant was impleaded as a person having also asharein the mortgage ‘The 
present fourth defendant who had by then became the owner of 9kurnies by purchase 
in Court auction was 1mpleaded only as a subsequent encumbrancer and shown as 
the 21st defendant. The mortgagees-defendants 1 to 16 as well as defendants 18, 
19 and 21 were declared ex parte. There was a compromise with the 17th defendant 
and it was recorded that his contentions need not be considered in that suit. ‘The 
20th defendant, the present third defendant, did not dispute the mortgage or his 
claim to the share in the mortgage right which appears to have been set out in 
the plaint. From the issues farmed ıt seems as if a contention was raised that the 
mortgagee got possession of only 3 kurnies and not four kurnies under the oth: 
Without any discussion, observing that the defendants were ex farte redemption 
was ordered The judgment provided that defendants 1 to 21 may draw out the 
balance of the mortgage amount of Rs. 875. The plaint in that suit has not been 
exhibited. The present first plaintiff who had been impleaded as a mortgegee had 
filed his written statement in the suit in 1948 ; but later had been set ex parte The 
Court auction purchaser had been ex parte right through Pending that suit under the 
sale deed, Exhibit E dated 21—12—1124, M E, the present plaintiffs pur- 
chased the eastern 3/4th share of the suit property from the 4th defendant. The 
judgment 1n the redemption suit was subsequent, on 25th January, 1951 The judg- 
ment and decree are exhibited as Exhibits II and III. 


It will be clear from the above narration of facts that the plaintiffs by their 
purchase from the fourth defendant are entitled to 9 kurnies in the east of the suit 
property in their own right. They had possession of 4 kurnies in the west as mort- 
gagees, the entire extent of the suit property being 12 kurnies It follows that an 
extent of one kurniin the west out of the 9 kurnies which they had purchased from 
the fourth defendant should also be held to be subject to the oth1 of which redemption 
was decreed It 1s this one kurni that is the subject of the present contest. The 
third defendant contends that a decree for redemption having been passed against the 
plaintiffsin OS No 989 of 1122 ME 1n derogation of their nght and title to the 
one kurni under the Court auction purchase the former proceedings were a bar 
to their claiming possession of the same. Redemption had been ordered and the 
mortgage amount had been deposited in Court. The mortgagors had taken posses- 
sion of the property under the redemption decree. The trial Court overruled the 
defence and held that there could be no res judicata, 
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Now the present plaintiffs had been impleaded in that suit only as mortgagees. 
The title of the Court auction purchaser to the 9 kurunies he had taken vn the auc- 
tion was not questioned in that suit and the Court auction purchaser, the 21st defen- 
dant, was impleaded in the suit only as a person having some subsequent encum- 
brance No doubt the suit was one for redemption and possession is a rehef which 
has to be awarded ın a redemption suit ; but the 21st defendant was not impleaded 
as a person in possession He was ex parte and his title under the Court auction 
purchase was paramount and outside the controversy in that sut The question 1s, 
does this preclude the applicability of the bar of res judicata ‘The claim of the present 
plaintiffs to 9 kurunies in the suit property 1s under the 21st defendant apart from 
their position as mortgagees m respect of one kurum = That purchase was pendente 
lite and they would be bound only to the extent the Court auction purchaser 1s bound 
by the decree. 


- 


This case has come to this Court now for a second time, On an earlier occa- 
sion also the plaintiffs had to com upto this Court as appellants. It was then pointed 
out that the lower appellate Court which had rejected the plaintiffs’ clarm had not 
canvassed for decision the points that arose for decision in the case The circum- 
stances 1n which a paramount claim of a party to the suit would be barred by res 
judicata was indicated by this Court in remanding the appeal for fresh disposal. ‘The 
following observations of this Court on the earlier occasion may be set out: 


“The main question which the appellate Court had to decide m this case was whether the deci- 
&on 1n O S No 989 of 1122 was conclusive so far as the paramount title under the Court auction 
sale was concerned For that purpose ıt 1s necessary to have a clear picture of the pleading in that 
suit as well as issues The judgment of the lower appellate Court does not show that the pleadings 
have been fully considered on their bearing on the question of paramount title 


Notwithstanding th:s specific direction of this Court, I am constrained to state that 
the lower appellate Court has again disposed of the matter in a most perfunctory 
manner. There is little discussion in the question of res judicata and it is com- 
pletely overlooked that the 4th defendant was ex parte, then and that his title was not 
put 1n issue, the learned Subordinate Judge only observing that the Court in OS. 
No 989 of 1122 had gone 1nto the matter and decided that the plainuffs should 
surrender possession of the entire western l/3rd and that therefore the present suit 
is barred by ves judicata The learned Subordinate Judge ignores that there was no 
contest ın the earlier suit between the present plamtiffs and the plaintiffs in that suit 
(the present defendants 1 and 2) as regards any paramount title It was fendente lite 
that the present plamtiffs became entitled to the one kuruni that had been sold away 
in Court auction Their vendor, though he had been impleaded as a party-defen- 
dant ın the former suit, was not 1mpleaded as a person in possession of the mortgaged 
property To start with, the plaint in. the former case has not been exhibited and 
from the statement of the case in the preamble portion to the judgment which was 
ex parte the present plaintiffs are shown only as mortgagees in possession and the 
Court auction purchase could not have been impugned in that and does not appear 
to have been impugned. The present contesting defendant, the 3rd defendant, 
has in the present suit questioned the validity of the Court sale, the decree for mıcha- 
varam having been passed only against the first defendant ‘This objection has been 
overruled as wholly without substance, both the Courts having found that the kanom 
property was the first defendant's self acquisition and had been allotted to him in the 
parcition in his tarward. "The law is well established that 1f a defendant m a mort- 
gage suit has title independent of the mortgage and paramount or adverse he 1s not 
bound to set it up in the mortgage suit No doubt in a suit for redemption of a 
mortgage the adding as a party of a person claiming title to the mortgaged property, 
it has been held, is not obnoxious !o the rules relating to the joinder of parties—see 
Manakal Naraygnan v Venlatajela. Ayer! But this is quite different from saying that 
a person having a paramount claym is a necessary party to a redemption action ‘The 
rule of res yud:cata which is sought to be applied in this case is the rule of construction 
res judicata found in Explanation IV to section 11, Civil Procedure Code, which provides 
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that any matter which mught and ought to have been made ground of defence 
in such former suit shall be deemed to have been a matter directly and substantially 
in issue in Such suit. The Court auction purchaser on the allegations in the former 
suit had not acquired possession of any portion of the property. It transpires that 
the entire extent of 12 kurunies was 1n possession of the plaintiffs under two mort- 
gages, one of them being the subject of the redemption suit. No relief for possession 
was claimed against him and no declaration was sought impugning his title as Court 
auction purchaser of 9 kurumes Can it be said in the circumstances that he 
ought to have put forward his title under the Court auction purchase? It was un- 
necessary for the present 4th defendant thento have put forward any defence on the 
basis of his title ; nor was any attack on the then plaintiffs! claim in that suit called 
for In Ramamma v. Venkatanarayana1, the learned Judge Devadoss, J , if I may say 
so with respect, on an analysis of the case-law neatly summed up the position in 
the following sıx propositions: 


"I A person claiming adversely to the mortgagor and mortgagee 1s not a necessary party to a. 
mortgage sut  lIfheis made a party he can get himself dismissed from the suit 


2 Ifthe mortgagee makes a person defendant who has not derived title from the mortgagor 
on the ground that he 1s in possession of the mortgaged property, such person Js not a necessary party 
and need not defend his title to the property 


3 Inaredemption suit by the mortgagor a person in possession of the mortgaged property 


can be made a party as it would be convenient to adjudicate on his title in that suit for 1edemptiorz 
which 1s really one for possession 


4 Any peison interested in the redemption of a mortgage 1s a necessary party to the mortgage 
sult 


The Court has jurisdiction to adjudicate on the paramount title of a person claiming 
adversely to the mortgagor and the mortgagee 1f such person 1s made a defendant to the suit 


6 The Court 1s not bound to adjudicate on the title paramount of a third person if it considers 
it inconvenient or unnecessary to do so , 1n other words the Court has a discretion 1n the matter 


The learned Judge concludes that where 1t 1s entirely 1n the discretion of the Court 
to allow the paramount title of a third person to be gone into or not, it cannot be said 
that itis a matter which might and ought to have been made a ground of defence 
or attack ın the former suit In Sonahannessa v. Abdul Hamid?, it 15 held that where ina 
mortgage suit the defendant possesses both the paramount title and an interest in the 
equity of redemption, he should not be allowed to rely on his paramount title and 
plead it, and that 1n a subsequent suit he can plead his paramount title and cannot 
be estopped from pleading it as the question would not be barred by res judicata. 
It follows 1n the light of the above discussion that the present plaintiffs claiming from. 
the 4th defendant are not precluded from asserting their title to the entire 3/4th 
share in the eastern portion of the plaint scheduled property under the Court auction 
purchaser whose rights as a purchaser were outside the controversy ın the redemp- 
tion suit filed by defendants 1 and 2. 


' But then as it 15 nobody's contention that the Court auction purchase was free of 
prior encumbrance, the one kurum comprised 1n the Court auction. will be subject 
to the mortgage. When the plaintiffs acquired by their purchase the equity of redemp- 
ton in this one kurum, they themselves being the mortgagees, there was a merger 
of both the rights 1n the plaintiffs In the redemption suit which was decreed. 
ex parte the Court ordered that all the defendants 1n the suit would be jointly entitled 
to draw the mortgage amount of Rs. 875 deposited for redemption. It is in these. 
circumstances the plaintiffs in this suit have claimed declaration that they alone are 
entitled to draw the amount ın deposit in the redemption suit. They have now 
impleaded all the persons who were made party defendants ın the former suit, besi- 
des the plaintiffs ın that suit, The third defendant had claimed in that suit that he 
was also a mortgagee, but as there was no contest then, the question wa’ not adjudi- 
cated. Redemption was ordered 1n favour of all the defendants. It has since been 
found in the present suit that the third defendant has no right in the off as mort- 
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gagee. He claimed to have purchased a 6/26th share of the o/27 right from some 
persons. But he has not establıshed that his vendors were competent to convey the 
6/26th share. It 1s in these circumstances, the trial Court has negatived the third. 
defendant's clarm to any share ın the ot? amount in O.S. No 989 of 1122 M. E. 
The appellate Court would hold that the present plaintiff's claim to draw the mort- 
gage amount was barred by res judicata by reason of the decree in O.S. No. 989 of 
1122 M.E. The learned Subordinate Judge does not discuss on what principle of 
res yudicata the plaintiffs’ claim for the amount 1s barred. The only reason given by 
the learned Subordinate Judge is that he had earlier held that the former suit is 
res judicata. It is not seriously contended before me so far as this part of the claim is 
concerned that there can be any res judicata. ‘The parties were all co-defendants ın. 
the former suit and ıt was unnecessary to decide the controversy, if any, between them. 
to give relief to the plaintiffs 1n the former suit and there has been no adjudication 
of the controversy between the defendant enfer se. 


-— 


It 1s contended for the respondents that at any rate the plaintiffs cannot now 
be permitted to draw the entire mortgage amount. ‘They have failed in thor con- 
tention that they were placed ın possession of only three Kurunies under the oth. 
To this extent ıt may be said that the former judgment 1s res judicata. The othe was 
for 4 Kurunies and if bythe Court auction purchase the present plaintiffs became 
entitled to one Kuruni of the property othied, there may be major (s;c) but they will 
have to bear the proportionate burden of the oth: debt They are bound to contribute 
their share of the mortgage debt even as their vendor, the 4th defendant, was bound. 
to, it not having been made out that his purchase was free of the prior encumbrance. 
He was only a Court auction purchaser and had acquired the right, title and interest 
of his judgment-debtor and that was only the equity of redemption Counsel for 
both sides agree that this controversy may be resolved in this suit itself and the 
plaintiffs’ right in the mortgage amount in Court deposit in OS No. 989 of 1122 
M.E. may be limited to 3/4 of the amount. Such an order would only be making 
the plaintiffs contribute their share of the mortgage debt as they are bound. 


In the result the decree and judgment of the lower appellate Court are set aside 
and the decree and judgment of the trial Court restored subject to the modification. 
that 1n respect of the mortgage amount in deposit in OS. No. 989 of 1122 M E. 
the present plaintiffs can draw out only 3/4th of the amount. The plaintiffs in the 
fromer suit who make the deposit may draw out the balance. ‘The Second Appeal 
is accordingly allowed. ‘There will be no order as to costs. No leave. 


V.K. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice K. S VENKATARAMAN. 


Shanmugham and others ..  Petitioners* 


Criminal Trial—Prosecution. under section 307, Indian Penal Code— Magistrate holding that no offence 
excluswely triable by the Court of sesswns made out—Reviston to Sessions judge—BSessions judge. holding: prime 
facie case under section 307, Indian Penal Code, made out —If should commit the accused to sesswns straight 


away—J1f could order further enquiry 


In a prosecution for an offence under section 307, Indian Penal Code, being an offence exclusively 
triable by the Court of Session, the Magistrate holding the commnttal enquiry under section 207-A 
Criminal Procedure Code,was of the opinion that no such offence has been made out but only an offence 
triable by a First Glass Magistrate On a revision filed by the State the Sessions Judge felt that there 
was a prima facie case under section 307, Indian Penal Code But instead of straightaway committing 
the accused, as he could have done, the Sessions Judge directed further enquiry to be done as it was 
represented to him that some more prosecution evidence remained to be adduced before the Committal! 


Court 


Held, that the Magistrate exceeded his jurisdiction in taking upon himself the duty of weighing 
the evidence and holding that no case under section 307, Indian Penal Code, 1s made out The 
Sessions Judge, though be could have straightaway committed the accused, was not in error in direct- 
ing further enquiry since some further prosecution evidence remained to be adduced 


* CrIR G No 1546 of 1966 
(Cr] RP No 1514 of 1966.) 25th November, 1966.. 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the order ofthe Court of Session, North Arcot 
Division at Vellore dated 4th October, 1966 and made in Crl.R P. No 1 of 1966 
(P.R.C. No. 4 of 1965, Sub-Magistrate, Gudiyatham). 


EP. R. Gokulakrishnan and B. Soundarapandiyan, for Petitioners. 
lhe Court made the following 


OnDER.—This revision petition has been preferred by the 39 accused, against 
‘whom a charge-sheet was filed for offence of rioting and attempt to murder under 
section 307, Indian Penal Code, before the learned II Class Magistrate, Gudiyatham, 
in P.R C. No 4 of 1965. The offence under section 307, Indian Penal Code, being 
‘exclusively triable by the Court of Sessions, the Sub-Magistrate had to hold an en- 
quiry under the provisions of Chapter XVIII of the Code, and since the proceeding 
was instituted on a police report, the procedure applicable was that under section 
207-A, Criminal Procedure Code. The case against the accused was that they 
dormed themselves into a unlawful assembly to attack the Police Station and murder 
the Sub-Inspector and others ın connection with the anti-Hindi agitation. The 
learned Sub-Magistrate examined some witnesses and being of the opimon that no 
‘offence under section 307, Indian Penal Code, was made out, but only offences 
triable by a I Class Magistrate, submitted the papers to the I Class Magistrate. 
He apparently acted under section 207-A (6), Criminal Procedure Code. 


Against this order the State preferred a revision peution to the learned Sessions 
Judge. The learned Sessions Judge felt that there was a prima facie case under section 
307, Indian Penal Code, but, instead of straightaway committing the accused, 
as he could have done under section 437, Criminal Procedure Code, directed fur- 
ther enquiry to be done, because 1t was represented to him that some more prore- 
cution evidence remained to be adduced It is against this order of the learned 
Sessions Judge that this revision has been filed 


The order of the learned Sub-Magistrate discharging the accused has not been 
filed before me But 1t 1s clear from a perusal of the judgment of the learned Sessions 
Judge that the learned Sub-Magistrate exceeded his jurisdiction in discharging the 
accused 1n respect of the offence under section 307, Indian Penal Code Certainly, 
there was some prima facie evidence and therefore it was the duty of the Sub-Magistrate 
to order commitment He should not have undertaken the task of weighing the 
evidence hims:If which was the province of the Sessions Court Normally, therefore, 
it would have been right for the learned Sessions Judge to order ccmmutment of the 
accused under section 307, Indian Penal Code, but the reason why he directed fur- 
ther enquiry was, as already stated, that some further prosecution evidence had to 
be adduced I do not see how the order can be said to be wrong. 


Learned Counsel for the petitioners has however cited before me a decision of 
the Mysore High Court in Abbas Beary v The State of Mysore! That decision has 
no application to the present case "That was a case where the police filed a charge- 
sheet under section 406, Indian Penal Code, before the Additional Munsif-Magistrate, 
and that Magistrate acting under section 251-A (2), Criminal Procedure Code, 
considered the charge against the accused to be groundless and discharged him. 
Under section 251-A (2), Criminal Procedure Code, he had only to consider the 
‘documents referred to under section 173 and examine the accused if he thought 
necessary and should give the prosecution and the accused an opportunity of being 
heard Aggrieved against that order, the State preferred a revision to the District 
Maeistrate The learned District Magistrate, purporting to act under section 436, 
Criminal Procedure Code,directed the Magistrate to make a further enquiry, because 

the learned District Magistrate felt that there was prima facie material for a charge 
being framed Against that order the accused filed a revision petition in the High 
Court, and the question posed before the learned Judge was whether the District 
Magistrate was empowered under section 436, Criminal Procedure Code, to direct 
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the Subordinate Magistrate to hold a further enquiry, or whether the District Magis- 
trate should have submitted the papers to the High Court under section 438, Crimi- 
nal Procedure Code ‘The question arose in that form, because under section 251- 
(2) the Subordinate Magistrate had jurisdiction to discharge the accused if on a con- 
sideration of the document referred to 1n section 173 and examination of the accused, 
if any, and giving an opportunity to the prosecution and the accused of being heard, 
he felt that the charge was groundless. Ifhe did not feel the charge to be groundless, 
he had to frame a charge under section 251-A (3) and once a charge was framed 
there could be no question of any further enquiry and the trial would begin. In 
other words, these 1s no provision in section 251-A, Criminal Procedure Code, for 
any enquiry apart from the procedure prescribed in section 251-A (2), Criminal 
Procedure Code, which in the opinion of Kalagate, J., did not contemplate any 
further enquiry, apart from the opportunity to be given to the prosecution and the 
accused to be heard. In those circumstances, Kalagate, J , was of the opinion that 
what had to be done on the learned District Magistrate differing from the learned 
Sub-Magistrate was that a charge should be framed, but the direction to frame the 
charge could be given only by the High Cowt and could not be given by the Dıs- 
trict Magistrate directing further enquury was illegal and futile. Apparently, the 
learned Judge implied that there was a contrast between the new procedure prescribed. 
in section 251-A, Criminal Procedure Code, on a police report m a warrant case 
and the procedure prescribed with respect to 2 warrant case starting on a private 
complant Tn the case cf the latter, there would be scope for further enquiry and. 
section 436, Criminal Procedure Code, could well operate not so in the case of a 
proceeding instituted on a police report. 


It 1s unnecessary to consider whether J can agree with the above decision, as 
to which see adea Murvay alias Bhurubha Mod: v The! State of Gujarat. Yt. s 
sufficient to say that the above decision does not apply to this case. It 1s not applı- 
cable to the pfesent case because here we are concerned only with an enquiry 
under section 207-A and, as I have already pointed out, normally, the learned 
Sessions Judge could have straghtaway commutted the accused, but the reason why 
he ordered further enquiry was that some further prosecution evidence remained 
to be adduced The substantial pomt to be borne m mind 1s that the learned Sub- 
Magistrate exceeded his jurisdiction in taking upon himself the duty of weighing 
the evidence under section 307, Indian Penal Code. 


In the result, there 1s no merit 1n this petition and it 1s dismissed 
R.M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT .—MR. Justice P S. Karasam. 


S Doraisami Mudaliar .. Petitioner*® 
2, 


Balasubramanyam, Election Officer, and member of the Scrutiny 
Committee of Uthukottai Co-operative Supervising Union, 
Uthukottaı, Chingleput District and others .. Respondents 


Madras Co-operatwe Societies Act (LIII of 1961), section 28 (1) (b) (1)—Seope—* Person ” en. section. 25 
(1) ef ancludes a registered society 


Section 28 (1) uses the word ‘person ” and not ‘member’ and the contention 1s that the word 
€ > 
person ” would not include a registered society, though ıt 1s a member Though most of the dis- 
qualifications mentioned in section 28 are applicable to an individual, it cannot be said that the word 
* person ’ would not include a registered co-operative society, which is entitled to become a member 
of another society It appears that the word * person ” 1s used as 1t relates to an individual or a society 
eligible for being elected or appointed as a member of the Committee The word * member ’ cannot 
be used in the context as the person becomes a member only after being elected to the Committee... 
,————.—.—...————..-———————o”————.—X —“““HL“"u—""— a 
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Though several of the clauses of section 28 (1) are applicable to individuals, there cannot be any obstacle 
in applying the dısqualıficatıons to registered co-operative societies wherever they are applicable 


Thus, the disquahfication mentioned in section 28 (1) (2) (a) would also attach itself to a 
registered co-operative society 


Petition under Article 226 of the Constitution of India, praymg that m the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certzorant calling for the records connected with the 
proceedings of the Scrutiny Committee of the Uthukotta1 Co-operative Super- 
“isıng Union (Chingleput District) for the election of a Director to the Kancheepuram 
Co-operative Central Bank Ltd., Kancheepuram, dated 24th December, 1965 and 
-quash the said order and made therem. 


J. R. Srmvasan, for Petitioner. 

R. Rangachari, for Respondents 1 and 2. 
K. Swamidura, for 3rd Respondent. 
The Court made the following 


ORDER.— This petition is filed for the issue of a writ of cerrar: calling for the 
records connected with the proceedings of the Serutiny Committee of the Uthukottai 
‘Co-operative Supervising Umon (Chingleput District) for the election of a Director 
to the Kancheepuram Co-operative Central Bank, Limited, Kancheepuram, dated 
24th December, 1965 and to quash the said proceedings. 


The petitioner is a member of the Uthukottai Co-operative Supervising Union 

The Conjeevaram Co-operative Central Bank, Limited, has a Directorate consisting 
of 24 members. A third of the Directors vacated their offices on Ist January, 1966, 
and one of the Directors, who retired, was from the Uthukotta: Co-operative 
Supervising Union The Uthukottai Co-operative Supervising Union was called 
upon to elect another representative to the Board of Directors of the Conjeevaram 
Co-operative Central Bank, Limited. The representative to the Uthukotta: 
Co-operative Supervising Union 15 to be elected from the several Co-operative Credit 
Societies affiliated to the Union The Kollanur Co-operative Credit Society, of 
which the petitioner 1s a member, 1s one such society. The petitiorer filed his 
nomination as a delegate of the Kollanur Co-operative Credit Society to the 
Uthukottai Co-operative Supervising Union. The petitioner’: nomination was 
rejected on the ground that th: Kollanur Co-operative Credit Society was ‘ overdue ” 
to the Conjeevaram Co-operative Central Bank The rejection of the nomination 
of the petitioner is challenged as illegal and contrary to the provisions of the Madras 
‘Co-operative Societies Act, 1961, and the rules and by-laws of the Conjeevaram 
Co-operative Central Bank, the Uthukotta: Co-operative Supervising Union and 
the Kollanur Co-operative Credit Society. Section 28 (1) of the Madras Co-opera- 
tive Societies Act, 1961 (LIII of 1961) provides: 


B ** (1) No person shall be eligible for being elected or appomted as a member of a committee 
if he— 


(a) .. as 


(b) (1) 1s 1n default to the society or to any other registered society in respect of any loan or 
‘loans taken by him for such period as is prescribed in the by-laws of the society concerned or in any 
“Case for a period exceeding three months ^ 


The only question that has to be decided 1s whether the disqualifiction on the 
ground of default by the society 1s confined to an individual member or to a 
Co-operative Society Certain provisions of the Act and the by-laws of the 
"Concerned societies may be referred to 1n this connection. Section 17 (1) provides: 

“17 (1) Subject to the provisions of section 18— 
(a) any individual competent to contract under section 11 of the Indian Contract Act, 1872, 
(b) any other registered society, 
(c) the Government, and 
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(d) any body of persons whether incorporated or not and whether or not established by or 

under any law, 1f such body is approved by the Government im this behalf by general or special order, 
shall be ehgrble for admission as a member of a registered society” 
It will be seen that under clause (6) of sub-section (1) to section 17 a registered 
society 1s eligible for admission as a member of another registered society Sub- 
section (2) prescribes how a person qualified for membership be admıtted to the 
different kinds of co-operative soc.et.es Sub-section (3) provides that no member 
of a registered society shall exercise the rights of a member unless and until he has 
made such payment to the society 1n respect of membership or acquired such interest 
in the society as may be prescribed by the rules and the by-laws. The word 
* member ” in sub-section (3) would include a registered society and it 1s 1ncumbent 
on the registered society to make such payment to the society in respect of 
the membership 1n order to enable it to exercise the right of a member. Section 18 
enumerates various disquabfications for membership of a society. ‘The clauses in 
the section are applicable to individuals and not to registered societies. Section 19 
refers to the right of members to services by registered societies. Section 20 relates 
to expulsion of members. Section 21 (1) (a) relates to the right of members to vote. 
"There can be no doubt that 1n this section the word * mergber ? would also 1nclude 
a registered society. Section 28 uses the word ‘ person? and not ‘member’ and 
the contention 1s that the word * person? would not include a registered society, 
though itis a member. Though most of the disqualifications mentioned in section 
28 are applicable to an individual, it cannot be said that the word ‘ person? would 
not include a registered co-operative society, which 1s entitled to become a member 
of another society. It appears that the word ‘ person’ 1s used as ıt relates to an 
individual or a society eligible for bemg elected or appointed as a member of the 
Commuttee. The word ‘member’ cannot be used in the context as the person 
becomes a member only after being elected to the committee Thovgh several 
of the clauses are applicable to individuals, there cannot be any obstacle in applying 
the disqualifications to registered co-operative societies wherever they are appli- 
cable. This conclusion 1s strengthened by a reference to section 28, sub-section (2) 
which provides that a member of the committee shall cease to hold office if he 
becomes subject to any of the disqualifications mentioned in sub-section (1) When 
a registered society 13 elected as a member, 1t becomes disqualified by any of the 
disqualifications mentioned in sub-section (1) namely by being in default to a 
registered society in respect of any lean or loans taken by it. When a default by 
a society would result in putting an end to the membership of the society, it cannot 
be contended that a default by a society would not be a disqualification for being 
elected to another society. 


A perusal of several sections of the Act, the by-laws of the Conjeevaram Co- 
operative Central Bank and the Uthukotta: Co-operative Supervismg Union makes 
it clear that the disqualification is also attached to the registered co-operative 
society ‘There are 27 directors in the Directorate of the Conjeevaram Co-operative 
‘Central Bank Of these 18 directors are elected from different Unions. Three 
directors are ex-officio Deputy Registrars One director is from a Weavers Society, 
one from Employers Co-operative Society, one from stores and two from share- 
holders It will thus be seen apart from five directors, two of whom represent 
the sharcholders and three ex-officio Deputy Registrars, the others are from 
institutions Representation_is to the various societies concerned and members 
from the executive of the societies are sent as delégates representing the societies. 
By-law 17 (3) of the by-laws of the Conjeevaram Co-operative Central Bank, Limited, 
provides that a delegate of a society affibated to the Bank ceases to hold office on 
the supersession of the commuttee of such society. The by-laws also provide for 
the society removing a delegate and appomting another in his place. According 
to by-law 26, the General Body of the Bank shall consist of (1) individual members, 
(2) society members affiliated to the Bank, (3) the State Co-operative Bank, Limited, 
and (4) the State Government if they hold shares in the Bank. The by-law also 
provides that the Board of Management shall mamtam a list of members on rolls 
of the Bank, who are qualified to vote at the general body meetings and shall bring 
such lists up-to-date thirty days before the meeting of the general body and that 


408 THE MABRAS LAW JOURNAL REPORTS. [1967 


it shall be the duty of the Secretary to supply copies of such lists to such of the 
members as desire to have them on payment of such fees as may be prescribed by 
the Board in this behalf and that the Register of members shall be closed 30 days 
prior to the date of the General Meeting According to this by-law, a list was 
prepared by the Uthukottai Co-operative Supervising Union, which showed that 
the Kollanur Co-operative Credit Society was a defaulter Reading this by-law, 
1t 18 clear that the list of members on the rolls of the Bank would consist of the various 
Societies and if the societies are in default they wil] not be qualified to vote The 
by-laws of the Uthukottaı Co-operative Supervinng Union also make the position 
clear By-law 10 of the Union provides that the members of the governing body 
shall be elected by the general assembly of the Union from among the delegates of 
affiliated societies An affiliated society 1s entitled to withdraw its delegate at any 
time and send another in his stead, and any delegate who 1s so withdrawn ceases 
to be a member of the governing body if he happens to sit on that body at the time 
of withdrawal ‘The by-laws of the Conjeevaram Co-operative Central Bank, 
Limited, as well as the by-laws of the Uthukottaı Co-operative Supervising Union, 
make it clear that the members 1s only a registered society which elects one or two 
amongst the executive as delegates to the Union I do not see any justification for 
holding that the disqualification in section 28 (1) (2) (2) does not attach itself to a 
registered society, which is a member As already stated, it is not disputed that the 
Kollanur Co-operative Credit Society was a defaulter. The rejection of the nomina- 
tion of the petitioner, who was a delegate of Kollanur Co-operative Credit Society, 
is therefore right 


In the result the petition is dismissed with costs Counsel’s fee Rs. 150 
V.K — 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice P. RAMAKRISHNAN, Mr. JusricE R. SADASIVAM AND 
Mr. Justice M NATESAN 





Petition dismissed. 


The Collector of Customs, Madras ..  Pehtoner” 
2, 
Kotumal Bhuumal Pahlafani and others \ .. Respondents. 


Constitution of India (1950), Article 20 (3)—Protection under— Statements recorded by an enquiring officer 
under sections 107 and 108 of the Gusioms Act—If inadmissible in evidence 


Ewmdence Act (I of 1872), section 25—Bar under—Statements recorded by a customs officer under 
sections 107 and 108 of the Customs Act-—If inadmassible in evidence 


Criminal Procedure Code (V of 1898), section 162—Statements made to an officer under the Customs Act 
—İf inadmissible in evidence 


Gustoms Act (LII of 1962), sectzons 107 and 108—Statements recorded under—Admissibulity in evidence. 


To bring a statement recorded by an cfficer during enquiry within the prohibition of Article 
20 (3) of the Constitution of India, the person concerned whose statement has been recorded must 
have stood ın the character of an accused at the time be made the statement — Itis not enough that 
he may become an accused any time after the statement has been made Hence the bar under the 
Article will not apply to statements recorded from a person during an investigation by the Customs 
Official under sections 107 and 108 of the Customs Act at the time when the deponent did not stand 
in the position of an accused m 


(Principles of law explained—Case-law discussed) 
Sharma v Satish Chandra, (1954) S CJ 428 (1954) 1M L J 680 AIR 1954 S 300, foll 


Neither an inquiry under section 107 nor an enquiry under section 108 of the Customs Act, 1962, 
canın any way, ın substance or m law, be considered to be the same as an investigation into a criminal 
offence by an Officer-in-charge of a Police Station so as to attract the bar under section 2 5 of the 
Indian Evidence Act Hence statements made before an cfficer of the customs department in an 
enquiry under sections 107 and 108 of the Customs Act will be admissible in evidence The bar under 
section 162, Criminal Procedure Code, will not be attracted to such statements 
A COLOREM -—K— — st ns E 


* CIR G No 1374 of 1965 
(Cr RP No 1350 of 1965 ) 9th September, 1966. 
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(Powers and procedure for investigation under the Custcms Act explaired— Case-law discussed). 
Badaku fot: Svant v The State of Mysore, (1967) ML J (Crl ) 36, Foll 


Petition under sections 435 and 439 of the Code of Criminal Piocedure, 1898, 
praying the High Court to revise the Order dated 30th October, 1965 of the Comt 
of Session Madras Division, Madras, in SC No 13 of 1965 


V. T. Rangaswam Iyengar for K Ramaswam:, for Petitioner 


S Gownd Swaminathan for G S — Balasundaram, N Swashanmugham, Pratap, 
C. Kotharı, K Rangavayula, S C Shaw, 1 Subamamam, Aska Ah, C Soman and 
S Knshnmurth:i, for Respondents. 


The Public Prosecutor, for State. 
The petition came up for hearing before Ramakiishnan, J , in the first 1nstance- 
The Court made the following 


ORDER” —In view cf the ultimate order which I propose to pass in this case, 
namely, for reference to an approprietely constituted Bencl?, I shall refer to the facts 
of this Revision Case as well as the arguments advanced therein briefly 


A complaint was laid by the Collector of Customs, Madias, against ten persons 
for offences unde: section 120-B of the Indian Peral Code (Conspiracy) read with 
section 135 of the Customs Act, 1962 (Central Act LIT of 1962) (concerning smugg- 
ling of prohibited goods :rcluding possession, knowing or having reason to believe 
them to be smuggled and therefore hable to confiscation), under sect1on:2 3 (1) (A) 
and 23 (B) of the Foreign Exchange Regulation Act and under rule 131-B of the 
Defence of India Rules (illegal possession of gold). The complaint arose out of an 
incident which involved transport from Bombay to Madras of 750 bars of gold 
each weighing 10 tolas, whose value would exceed Rs. 7 lakhs — It was alleged that 
out of these, 700 bais were brought in a car from Bombay to Bangalore 1n the first 
instance where the car broke down ard then another cai was engaged Ultimately 
the gold was brought to Hotel Woodlands, Royapettah, Madras, and stored in 
Room No 32. ‘The Customs Officers on receiving information, kept a watch on 
the aforesaid room, which was found locked Accused 3 and 4 were traced in a 
room in Hotel Dasaprakash, Madras, and were questioned at that hotel by the 
Customs Officers Nothing mcriminating was found in the room in the latter 
hotel But on a search of the room m the Woodlands Hotel, 700 bars of gold 
were recovered from under a matress on a cot. Statements were recorded from 
accused 3 to 9, by P.W 1, Inspector of Customs, and also by some other Customs 
authorities A complaint was filed by the Collector of Customs After a preli- 
minary enquiry, the Second Presidency Magistrate, George Town, committed 
the accused to take their trial at the City Sessions Court, Madras, after discharging. 
accused 4. In the committal order, the Magistrate confined the charges to the 
transaction ın connection with the 700 bars of gold, as in his opinion the transaction. 
in regard to the 50 bars was a distinct one. ” 


Thercafter 17 charges vvere framed on 29th October, 1965 by the learned 
Sessions Judge against 9 accused persons for the various offences mentioned above. 
A Special Public Prosecutor was engaged to appear for the Collector of Customs, 
and the accused were represented by a number of Counsel When the hearing 
before the Sessions Court commenced, the prosecution wanted to file the state- 
ments recorded by the Customs Officer, PW 1 from the several accused persons 
Certain prelim:naiy objection were raised by the accused's Counsel, to the admissi- 
bility of these statements in evidence İt was urged firstly that the Officer of the 
Customs Department, who recorded the statements, must be decmed to be a Police 
Officer and that since the statements were of a confessional naturc, they could not 
be admitted in evidence under section 25 of the Indian Evidence Act .'The second. 
———— ıı a o o MU 
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objection was that the investigation conducted by the Clustoms Officer must be 
‘deemed to be under Chapter XIV read with section 5 (2) of the Criminal Procedure 
Code, and therefore the statements would be madmussible under section 161 read, 
with section 162 of the Criminal Procedure Code The third objection was based 
on Article 20 (3) of the Constitution of India. that no person accused of any offence 
shall be compelled to be a witness against himself In regard to this last mentioned 
preliminary objection, I find no reference to it in the order of the learned Sessions 
Judge. But it was urged before me by learned Counsel Sr: S, Govind Swaminathan 
appearing for some of the respondents 1n this revision, that this ground was also 
urged ın the lower Court, but that no findıng was given by the lower Court on that 
objection. But since it was a substantial pomt of law, I permitted him to urge 
that objection also before this Court, for supporting the lower Court’s order. 


The learned Sessions Judge upheld the first two objections, mentioned above 
and held that the statements given by the accused persons to the Customs Officer 
could not be received in evidence Against this order, the Collector of Customs, 
Madras, the complamant in the case, has filed this revision case to this Court challen- 
ging the order of the Sessions Judge. 

I will take up for consideration first the last of the points mentioned above 
because primarily it 1s that point which has necessitated the reference to a Bench. 
As mentioned already, this revision case was filed by the Collector of Customs 
in this Court because he felt aggneved by the order of the Sessions Court refusing 
to mark in evidence the answers given by accused 3 to interrogatories supplied to 
him by P.W. 1, a Gazetted Officer of the Customs Department, durmg an enquiry 
under section 107 of the Customs Act of 1962 Whereas section 107 refers to an 
‘enquiry by a Customs Officer of gazetted rank, and this latter ‘ inquiry ” under 
section 108 appears to be more formal than the former ‘enquiry’ mentioned in 
section 107; but so far as the present proceedings are concerned, the 
principles involved are common to both section 107 and section 108. The terms 
of section 108 of the Customs Act and section 171-A of the Sea Customs Act are 
substantially identical Section 108 makes it. further clear that the power of 
issuing summons to give evidence or produce a document in an enquiry made in 
connection with the smuggling of goods, has to be exercised by a Gazetted Officer 
of the Customs Department Section 108 (4), just as section 171-A (4), prescribes 
that the enquiry shall be deemed to be a judicial proceeding, within the meaning of 
section 193 and section 228 of the Indian Penal Code The petitioner is apprehen- 
sive that unless an order 1s obtained at this stage correcting the decision of the 
lower Court, a similar interdiction would be placed im regard to statements of 
other accused also given during the aforesaid enquiry under section 107 and further 
that these statements are very material for the disposal of the Sessions Case. 


Learned Counsel Sri Govind Swammathan appearing for the respondents- 
accused before me in addition to supporting the finding of the lower Court on the 
first two objections mentioned above, urged that in any event these statements 
would be hit by Article 20 (3) ofthe Constitution of India which states that no person 
accused of any offence shall be compelled to be a witness against himself. He 
referred to the observation of a Bench of this Court in Rainbow Trading Co. v. Assistant 
Collector of Customs. That case arose out of an enquiry under section 171-A cf 
the Sea Customs Act of 1878 The appellant who was suspected to have imported 
goods through the customs under a musdescription of the items in the licence, was 
summoned to give evidence and produce relevant documents relative to the imports 
of the goods in question The appellant declined to give evidence and when he 
was warned by the department that failure to comply with the summons would 
‘entail prosecution, he filed an appeal to the Collector of Customs, then 1n a revision 
to the Central Government and on failing at these stages, he applied to the High 
‘Court by means of a Writ Petition under Article 226 of the Constitution He urged 
in his support that section 171-A of the Sea Customs Act mn so far as it compelled 
a person to give evidence at the enquiry held thereunder, was ultra vires as offending 
200 ee M 
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Article 20 (3) of the Constitution, as well as Article 14 of the Constitution 
Balakrishna Ayyar, J , repelled these contentions and dismissed the Writ Petition 
Then the appellant preferred an appeal to a Bench of this Court The Bench held 
that the enquiry under section 171-A did not contravene Article 14 of the Consti- 
tution and confirmed the decision of Balakrishna Ayyar, J Thereafter, the learned 
Chief Justice Ramachandra Iyer observed (at page 441) . 


“ It 1s argued that if it were to be recognised that there 1s no prohibition against compelled testi- 
‘mony in proceedings under the Customs Act, the guarantee under Article 20 (3) itself, would become 
illusory as the confession can be obtained first under section 171-A of the Sea Customs Act and then 
"used for a prosecution Wecannotagree that it would beso If for example a smuggler gives himself 
away during an examination under section 171-A that evidence will nevertheless constitute a compelled 
testimony and can neither be relied on nor used against him 1n any criminal prosecution, as Article 
20 (3) will prevent it from being so used So much can be taken as settled by Shr:i.M P Sharma v 
Shri Satish Chandra! Therefore any incriminating answers which a person examined under section 

171-À may give, can only be used for the purpose of the departmental punishment and not for a prose- 
cution in a criminal Court ” 


The other learned Judge who participated in the Bench decision, Ananta- 
narayanan, J, concurred with this view and expressed himself at page 449 of the 
report in the following way: ° 


“ In the instant case, it cannot be said that the protection can be invoked to justify the appellant 
ın declining to appear before the authorities, at the stage of the enquiry itself, and to state facts within 
his knowledge — In other words, it is distinctly at a premature stage that the protection has been 
claimed for the appellant Of course, it 1s a heavy and true objection that the testimony thus com- 
;pelled in the guise of proceedings under section 171-A of the Sea Customs Act, might be a later utilised 
to prosecute the appellant, and thus effectively divest him of the protection of Article 20 (3) by taking 
two steps, instead of one The answer to this objection has been clearly demonstrated, if I may say 
so with respect, by my Lord, the Chief Justice , such compelled testimony cannot be later relied on 
or used in a criminal prosecution, as at that stage, the protection of Article 20 (3) willbe available to 
the appellant ” 


Relying on the observations mentioned above, learned Counsel Sri Govind 
Swaminathan for the respondents, urged that the statement recorded from the 
accused persons in this case during the section 107 enquiry, cannot be used in the 
criminal prosecution now pending against them by reason of the bar under Article 
20 (3) of the Constitution, 


Learned Counsel Sri V T Rangasvvamı Iyengar, arguing contra represented 
that the two observations mentioned above are based upon the decision of the 
Supreme Court in Sharma v Satish Chandra!, where the following observation 18 
found at page 430 of the report : 


“The fundamental guarantee in Article 20 (3) comprehends within its scope not merely oral 
testimony given by an accused in a criminal case pending against him, but also evidence of whatever 
character compelled out of a person who is or 1s likely to become ıncriminated thereby as an accused 
It, therefore, extends not only to compelled production of document by an accused from his posses- 
sion, but also to such compleled production of oral o1 documentary evidence from any other person 
who may become incriminated thereby as an accused in future proceedings ”” 


‘The reference in the above two sentences, to a future state of affairs, apparently 
led to the view expressed by the two learned Judges extracted above in the Bench 
decision of this Court. But the Supreme Court in another decision given by eleven 
Judges and reported in State of Bombay v Kath Kalu?, held the view that the obser- 
vations in Sharma v. Satish Chandra}, covered a much wider field than what the 
facts of that case warranted. (The impugned statement ın that case was given 
after the First Information Report had been laid agaist the person making the 
statement) and therefore the entire scope of Article 20 (3) of the Constitution was 
considered afresh by the Supreme Court and re-interpreted under seven items of 
findings of which item 7 which is relevant for our purpose 1s 1n the following terms 
(at page 1817) : 

““ (7) To bring the statement m question within the prohibition of Article 20 (3) the person 
accused must have stood in the character of an accused person at the time he made the statement It 1g 
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not əə that he should become an accused, any time after the statement has been made (italics. 
mune) ”’ - 


It does not appear from the judgment of the Bench of this Court in Rambow Trading 
Co. v Asststant Collector of Customs1, that the attention of the learned Judges was 
drawn to the later judgment of the Supreme Court by 11 judges re-interpreting 
the scope of Article 20 (3) of the Constitution Learned Counsel Sri V. T. Ranga- 
Svvamı Iyengar for the petitioner referred to a Bench decision of the Bombay High 
Court reported ın Laxman Padma v. State?, where the Bombay High Court has noted 
the further clarification by the later decision of the Supreme Court on the scope of 
Article 20 (3) of the Constitution, modifying the view in Sharma’s case? Diflermg 
from the Madras High Court’s view, the Bombay High Court came to a diametrically 
opposite conclusion which is stated at page 216 of the report, to the effect (and 
observed) that a person examined under section 171-A does not stand in the 
character of an accused person inasmuch as there 1s no formal accusation made 
against him by any person at that time and that the fact that subsequent to the 
making of the statement he becomes an accused person 1s not sufficient to bring 
the statement within the mischief of Article 20 (3) of the Constitution 


Again, the Supreme Court in Narayanlal v M P. Misry*, dealt with a case 
which arose under the Companies Act. Certain observations therem as to the 
stage at which an incriminating statement can be considered as outside the purview 
of Article 20 (3) of the Constitution w.ll be relevant, iz , 


“ At the commencement of the enquiry and indeed throughout its proceedings there 1s no accused 
person, no accuser and no accusation against any one that he has committed an offence In our 
opinion a general enquiry and investigation into the affairs of the company thus contemplated 
cannot be regarded as an investigation which starts with an accusation contemplated in Article 20 
(3) of the Constitution ” 


In view of the foregoing subsequent decisions and in particular in view of the fact 
that the Bench decision appears to have relied upon Sharma’s case?, and the later 
decision of the Supreme Court in State of Bombay v. Kath: Kalu®, was not brought 
to the nouce of the learned Judge, learned Counsel for the respondents urges that 
the observations of the Bench in Rainbow Trading Co v. Assistant Collector of Customs, 
may require reconsideration Iam in agreemert with this view and subsequently 
I direct this revision case to be placed before the Honourable the Chief Justice for 
disposal, 1f necessary, by a larger Bench duly constituted for that purpose. 


I will next refer to the arguments by the learned Counsel for the petitioner on 
the first and second objections mentioned earlier in this order. The first objection 
arises out of the much discussed question of the application of section 25 of the Indian 
Evidence Act. There were statements of accused persons recorded by an Enquiring 
Officer who may not be strictly a Police Officer within the meaning of the Police 
Act (which too however does not define who a Police Officer is) but who may be, 
by a special law, either deemed to be a Police Officer for the purpose of investi- 
gation into offences under special laws or empowered also by a special provision 
to exercise the powers of investigation conferred on Police Officers in Chapter XIV 
of the Criminal Procedure Code "The decisions given on this question have arisen. 
in the context cf several special laws Tn State of Punjab v Barkat Ram®, the question 
arose out of an investigation under the Land Customs Act, 1924, whose terms were 
similar to the Sea Customs Act, 1878. There was no provision in the Sea 
Customs Act as well as in the Land Customs Act and also in the Customs Act, 
1962, either deeming Customs Officers as Police Officers for the purpose of investi- 
gation into smuggling offences or specifically giving them powers of investigation 
conferred on an Officer-in-charge of the Police Station under Chapter XIV of the 
Criminal Procedure Code So, their Lordships had to deal with a question how 
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far the fact that certain wide powers of investigation into offences contravening 
the provisions of the Land Customs Act (Sea Customs Act) would make them Police 
‘Officers so as to attract the bar of section 25 of the Indian Evidence Act to the state- 
mentsrecorded by them While dealing with this question, their Lordships extracted 
a list of the powers of investigation mentioned in the several sections of the Land 
Customs Act (Sea Customs Act) and held that they would not make the Customs 
Officers, Police Officers for the purpose of section 25 of the Evidence Act. But they 
qualified their observations by the statement that they did not express any opinion 
on the question whether the officers of departments other than the police on whom 
the powers of an Officer-ın-charge of a Police Station under Chapter XIV of the Code 
of Criminal Procedure have been conferred are Police Officers or not for the purpose 
of section 25 of the Evidence Act, 


The last mentioned point came up for decision in a later judgment of the 
Supreme Court reported in Aga Ram v. State of Brhar1, "That case arose under the 
Bihar and Orissa Excise Act, 1915, which had a provision under section 78 (3) to 
the effect that any Excise Officer empowered under section 77 (2) of that Act shall, 
for the purpose of section 156 of the Code of Criminal Procedure, be deemed to be 
an Officer-in-charge of a Police Station with respect to the area to which his appoint- 
ment as an Excise Officer extends Section 156 of the Criminal Procedure Code 
gives powers to an Officer-in-charge of a Police Station to investigate into cognizable 
offence without the order of a Magistrate ‘Therefore, the Supreme Court pomted 
out that from these provisions 1t would follow that an Excise Inspector or Sub- 
Inspector in Bihar shall be deemed to be an Officer-in-charge of the Police Station 
and is in that capacity entitled to investigate any offence under the Excise Act 
within that area without the order of a Magistrate. They, therefore, held that a 
confession recorded by him during an investigation into an excise offence cannot 
reasonably be regarded as anything different from a confession to a Police Officer 
They also pointed out the distinction between the Bihar and Orissa Excise Act and 
the Sea Customs Act into two respects, one was that the former does not exercise 
any judicial powers just as the Customs Officer under the Sea Customs Act and the 
second was that the Customs Officer is not deemed to be an Officer-in-charge of a 
Police Station and therefore can exercise no powers under the Criminal Procedure 
‘Code, and certainly not those of an Officer-in-charge of a Police Station. 


Both before and after the Supreme Court decisions referred to above, there 
have been decisions dealing with special or local laws cases where the scope of 
section 25 of the Act has come ın for interpretation, ın the context of special 
provisions in the Act granting to investigating officers the powers of an Officer-in- 
charge of a Police Station for the purpose of investigation. They are. Public Prose- 
cutor v Paramasivati? (Opium Act), Nanoo Shek Ahmed v Emperor? (Bombay Abkarı 
Act), Amin Shanf v Emperor’ (Bengal Excise Act) and Someshwar v H. Shelat, In re5, 
(Hoarding and Profiteering Prevention Ordinance). There are parallel set of 
decisions where, in the absence of a provision in the special enactments investing 
the Investigating Officer with the powers of investigation. of an Officer-in- 
charge of a Police Station, the statement made to such an Investigation Officer 
was held tobe not hit by section 25 of the Evidence Act. They are. Venkata 
“Redd: v State’, (Prohibition Act), Vadivel Goundar v State", (Prohibition Act) and 
Srimvasa Narasimha Bavanaker v State® (Prohibition Act), Relying on these 
decisions learned Counsel Sr V.' T Rangasvvamı Iyengar appearing for the 
petitioner urged that ın the absence of any specific provision in the Customs 
Act, 1962 investing the Customs Officers with the powers of investigation of an 
Officer-in-charge of a Police Station and in view of the conferment on such 
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officers of quasi-judicial powers which no Police Officer-in-charge of a Police 
Station enjoys, the view of the lower Court that section 25 of the Indian Evidence 
Act would apply to the statements 1s erroneous. 


Sri Govind Swaminathan for the respondents does not dispute the proposition 
that there 1s no provision in the Customs Act, 1962 which invests the Enquiring 
Officers under that Act, with the powers of investigation of an Officer-in-charge of 
a Police Station But he supplied to me a tabular statement giving a list of powers 
given to Enquiring Officers under several enactments like Sea Customs Act, 1828, 
Madras Excise Act, Indian Opium Act and finally the Customs Act, 1962. Accord- 
ing to him, an examination of these powers would show that in the latest enactment, 
namely, Customs Act, 1962, such wide powers of search, seizure, interrogation for 
oral testimony, summon to produce documents, arrest, grant of bail are conferred. 
upon the Officers of the Customs Department, that they, exercise, in substance, 
the powers of an Officer-in-charge of a Police Station for the purpose of investigating 
into offences arising out of the provisions of the Customs Act, 1962, and therefore, 
notwithstanding the absence of a deeming provision in the Customs Act, 1962, 
since they 1n substance’ exercise the powers of a Police Officer, section 25 would. 
interdict their statements from being received 1n evidence. In particular, learned 
Counsel refers to section 104 (4) ofthe Customs Act, 1962 which makes all the offences 
under the new Act non-cognizable. The effect of this provision 1s that no Police 
Officer can investigate offences under the Customs Act notwithstanding the fact 
that being punishable with imprisonment for a period of more than two years. 
(section 135 (2) (1) prescribes a sentence ef five years) they would be normally 
cognisable bearing in mind the provision in Schedule I to the Criminal Procedure. 
Code under the heading “ Offences against other laws". In the order now under 
revision the learned Sessions Judge observed that the decision in Raja Ram v State 
of Bihar*, laid down two dominanttests for deciding whether a Customs Officer can 
be considered to be a Police Officer with reference to section 25 of the Indian. 
Evidence Act According to the learned Judge they would be (1) It is not the 
totality of the powers which an officer enjoys but the kind of powers which the law 
enables him to exercise, and (2) Whether such powers establish a direct or substantial 
relationship with the prohibition enacted by section 25, that 15, the recording of a 
confession. In other words, whether the powers are such as would tend to facilitate 
the obtaining by him of a confession from a suspect or a delinquent. "These tests. 
are no doubt stated ın the decision in Raja Ram v. State of Bihar), Learned Counsel 
Sn V T. Rangasvvamı Iyengar, for the petitioner argued that the application of 
these tests cannot be divorced from another equally significant requirement that 
the Enquiring Officer who exercises those powers must have been conferred under 
the specific terms of the special law with the powers of an Officer-in-charge of a. 
Police Station or under terms with (what 15 to be) a similar purport for the purpose. 
of investigation into offences under the special law. In my opinion, this argument. 
has considerable force because, the observations in the decision in Raja Ram v. 
State of Bihar", must be read in the context of the Bihar Excise Act under which it 
was given, and to which I have already made reference İn fact, no decision has. 
been cited before me, where divorced from any such deeming provision, and solely- 
by the examination of the totality of the powers of investigation granted to an officer 
under a special or local law statementsrecorded by him have been excluded under 
section 25 of the Evidence Act No doubt he may be a person in authority and he 
might have applied coercion or influence to extract statements so as to attract the 
bar under section 24 of the Indian Evidence Act. But that is not the question for 
consideration in the present case. It is equally significant that in the decision in Raya 
Ram v. State of Bihar), the Excise Officer exercising the powers of investigation had 
no judicial power while in the Customs Act, 1962, as prominently as it was in the 
earlier Sea Customs Act, the Customs Officer 1s given judicial powers for deciding the 
culpability for contravention of the smuggling laws and imposing appropriate penal-- 
ties for such contravention including confiscation and fine. In fact, section 171-A. 
———.vV. — — ” —————————————————————— — 
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(4) treats the proceedings as a judicial proceeding within the meaning of sections 193: 
and 228 of the Indian Penal Code However, in view of the fact that I am referring 
one other question arising out of this, namely, the one under Article 20 (3), to a 
Bench, this objection dealt with in the foregoing paragraphs may also be dealt with 
by the Bench constituted for the purpose because of the importance of the question 
involved, the frequency with which it may arise 1n future cases under the Customs 
Act, 1962, and the necessity to obtain an authoritative decision of a Bench which 
will be of help to authorities as well as subordinates dealing with the question in future. 
Therefore, without expressing my final view on this point, I will also refer it for 
adjudication by a Bench. 


The second objection raised 1n the lower Court against the admıssıbılıty of the 
statement was based upon section 162 of the Criminal Procedure Code, "This prohi- 
bits the receipt of, as evidence in Court, all statements recorded by a Police Officer 
in the course of investigation under Chapter XIV of the Criminal Procedure Code. 
According to the learned Counsel for the respondents section 5 (2) of the Criminal 
Procedure Code states that all offences under any other law shall be investigated, 
inquired into, tried and otherwise dealt with according to the same provisions, but 
subject to any enactment for the time being in force regulating the manner or place 
of investigation, inquiring into, trying or otherwise dealing with such offences, but 
in the Customs Act, 1962, we have a special law which amounts to a self-contained 
code for the purpose of holding an enquiry under that Act, and further Chapter 
XIV of the Criminal Procedure Code where section 162 1s found, in terms refers to 
the procedure for investigation by an Officer-in-charge of a Police Station, 1n respect 
of cognisable offences As against this, it is pointed out by the learned Counsel for 
the petitioner, that section 104 (4) of the Customs Act, 1962, makes all offences under 
the new Act non-cognizable, thereby excluding the jurisdiction of Police Officers 
to investigate such offences and also would exclude the application of section 162: 
ofthe Criminal Procedure Code In view of my referring the other two points for 
decision to the Bench, and since this point is closely allied to the first objection men- 
t.oned above, this objection also will be placed for decision by the Bench The 
points for decision are therefore : Are statements recorded by enquiring officers of 
the Customs Department under section 107 (108) of the Customs Act, 1962 inadmissi- 
ble in evidence ın a criminal trial by reason of the bar under: (1) section 25 of 
the Indian Evidence Act; (2) section. 162 of the Criminal Procedure Code ; and. 
(3) Article 20 (3) of the Constitution 

In pursuance of the said Order of Reference, the petition came up before a Full 
Bench (Ramakrishnan, Sadasivam and Natesan, JJ.) 


The Opinion of the Court was pronounced by 


Ramakrishnany J ” —Yhe circumstances which led to this reference to a Full’ 
Bench ofthis Court have been set down 1n some detail, m the Order of Reference 
made by one of us, and it 1s not necessary to recapitulate them The point referred 
to our decision is: 

* Are statements recorded by enquiring officers of the Customs Department under section 107 

(108) of the Customs Act, 1962 1nadmissible in evidence 1n a crimina] trial by reason of the bar under 
(1) section 25 of the Indian Evidence Act , (2) section 162 of the Criminal Procedure Code , and (3) 
Article 20 (3) of the Constitution ” 
We will take up first for consideration, the question as to how far statements recorded. 
by officers of the Gustoms Department under section 107 or section 108 of the Customs 
Act, 1962 ( LIT of 1962) would be hit, fo. the purpose of admissibility in evidence 
in a criminal trial by 1eason of section 25 of the Indian Evidence Act ; in other 
words, whether the officers of the Customs Department, investigating into a smuggl- 
ing offence, can be considered to be Police Officers, within the meaning of section 
25 of the Indian Evidence Act. Section 107 of Act LII of 1962 reads thus: 


“Power to examine persons, — Any officer of Customs empowered in this behalf by general or speciah 
order of the Gollector of Customs may during the course of any enquiry in connection with the smugg- 
ling of any goods,— 


(a) require any person to produce or deliver any document o1 thing relevant to the enquiry , 
(b) examine any person acquainted with the facts and circumstances of the case ”” 
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Section 108 reads thus: 


* Power to summon persons to give evidence and produce documents -(1) Any gazetted officer of customs shall 
have power to summon any person whose attendance he considers necessary either to give evidence or 
to produce a document or any other thing 1n any inquiry which such officer is making in connection 
with the smuggling of any goods 


(2) Asummons to produce documents or other things may be for the p: oduction of certain speci ~ 
fied documents or things or for the production of all documents or things of a certain description in the 
possession or under the control of the person summoned 


(3) All persons so summoned shall be bound to attend either in person 01 by an authorised agent, 
as such officer may direct, and all persons so summoned shall be bound to state the truth upon any sub- 
ject respecting which they are examined or make statements and produce such documents and other 
things as may be required , 


” Provided that the exemption under section 132 of the Gode of Civil Procedure, 1908, shall be 
applicable to any requisition for attendance under this section 


(4) «avery such inquiry as aforesaid shall be deemed to be a judicial proceeding within the 
meaning of section 193 and section 228 of the Indian Penal Gode ” 


We propose to go into the scope and extent ofthe powers of investigation, conferred 
‘by the Customs Act ofe1962, 1n some detail a little later in the Judgment. But in 
the meantime it will be useful to set down the gist of the decisions bearing on the 
subject, to enable a proper appreciation to be made, of the provisions for investigation 
‘by Customs Officers contamed in Act LII of 1962. 


In State of Punjab v. Barkat Ram), the Supreme Court had to consider the effect 

.of section 25 of the Evidence Act, on statements recorded by a Customs Officer either 
under the Land Customs Act, 1924 (XIX of 1924) or under the Sea Customs 
Act, 1878 (VIII of 1878), and whether the Customs Officer, under the two pro- 

visions last cited, ın a Police Officer within the meaning of that expression in section 
-25 of the Indian Evidence Act. The relevant provisions for enquiry in the Sea 
Customs Act, 1878, was contained in section 171-A, whose terms were more or less 

analogous to those in section 108 of the Act of 1962, with the difference that of sec- 
tion 108 of the Act of 1962 refers to a gazetted officer. Section 107 of the Act of 1962 

gives the power of investigation, to be conducted 1n a less formal manner, to an officer 

of the Customs Department specially empowered 1n that behalf, with the quahfica- 

tion that such an enquiry will not have the advantage of being considered to be a 

judicial proceeding asin the case of the inquiry under section 108 The majority cf the 
Supreme Court comprising of Kapur and Raghubar Dayal, JJ ,after making an analysis 

of the relevant provisions ofthe Sea Customs Act, held that the Customs Officer 
under the old Sea Customs Act, could not be considered to be a Police Officer for 

-the purpose of section 25 of the Indian Evidence Act, Thevrehed znter aha on the 
following special provisions in that Act: (1) The Act conferred on them powers to 

make search, powers to arrest and powers to record evidence, but these powers would 

not suffice to make them Police Officers as contemplated 1n section 25 of the Indian 

"Evidence Act, even 1f one were to assume, as held by certain High Court's that officers 
on whom the powers of an Officer-in-charge of a Police Station under Chapter XIV, 

Criminal Procedure Code, have been conferred, were Police Officers for the purpose 
of section 25 of the Evidence Act, (2) The powers which the Police Officers 

enjoy, are powe1s for the effective prevention and detention of crimes in order to 

maintain law and order ; but the powers conferred on Gustoms Officers are intended 
,for the purpose of checking the smuggling of goods, the due realisation of customs 
duties, and to determine the action to be taken by way of confiscation of goods on 

which no duty had been paid and by imposing penalties and fines 1n the interest, 

of the revenues of the country This would be clear from the preamble to the Sea 

Customs Act which states “ whereas it is expedient to consolidate and amend the 

law relating to the levy of sea customs duties” The duties of Customs Officers aie 
very much different from those of the Police Officers, though certam powers which 
they possess may have simularity with those of police powers, but those powers were 
intended for the purpose of detecting the smuggling of goods and the persons res- 
ponsible for it, and they would not make the Customs Officers, Police Officers. 
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(3) There are provisions 1n the Sea Customs Act which refer to a Police Officer in 
contradistinction to a Customs Officer. The said sections are section 118 and sec- 
tion 184, This circumstance also leaves no room for doubt that a Customs Officer 
is not an Officer of the Police. (4) A reference to the scope of the inquiry under 
section 171-A of the Act, and the powers conferred therein, and in particular the pro- 
vision for treating the inquiry as a judicial proceeding, would show that the Legis- 
lature did not contemplate the treating of statements recorded by such officers on a 
par w.th the statement recorded by Police Officers during investigation under the 
Criminal Procedure Code ; because no proceeding before a Police Officer is taken 
to be a judicial proceeding for the purpose of section 193 and section 228, Indian 
Penal Code or for any purpose. 


However, learned Counsel who appeared for the respondents herein, who are 
the accused 1n S.C. No. 13 of 1965, urged that the revised Customs Act, 1962 
(LII of 1962) contains so many new provisions which confer extensive powers of 
investigation on Customs Officers, that the view laid down by the Supreme Court in 
State of Punjab v. Barkat Rami, in regard to the old Sea Customs Act, will cease to 
apply in the case of an investigation under the new Act. For this purpose, the learn- 
ed Counsel supplied us with a comparative statement of the different provisions of 
the two enactments, and he also gave extracts of the relevant provisions from the 
Opium Act (I of 1878), the Bihar and Orissa Excise Act (II of 1915), the 
Central Excise and Salt Act (I of 1944). We will confine our attention to the 
parallel provisions of the old Sea Customs Act and the revised Act (LII of 1962) 
and refer to the other enactments in the particular context where such reference is 
necessary. First of all, the preamble to Act LII of 1962 states that it was an Act 
* to consolidate and amend the law relating to customs? The preamble to the 
old Customs Act has already been referred to earlier in this judgment. But the modi- 
fication ın the preamble of the new Acthas little or no effect on the quéstion we have 
to consider. All that the new preamble implies 1s that the Legislature intended to 
pass a consolidated Act for the purpose of dealing with matters affecting customs. 
The provisions which are practically analogous, in the old and new Customs Acts, can 
be considered under the categories of (1) power to arrest (section 173 of the old Act 
and section 104 (1) of the new Act), (2) power of search (section 172 of the 
old Act and section 105 (1) of the new Act), (3) the procedure after arrest (section 
104 of the old Act and section 102 of the new Act), and (4) power to investigate 
(section 171-A of the old Act and sections 107 and 108 of the new Act). Its undeni- 
able that there are differences in the wording used between the old rules and the new 
rules under the categories mentioned above, and we examuned these provisions after 
setting them side by side so as to bring into greater focus the nature of those verbal 
alteration’; but ıt 1s not necessary to extract them here, becaure it is common ground, 
that the substantial differences between the two enactments, are contained (1) 1n the 
procedure after arrest, (u) ın the procedure for investigation, and (111) in the pro- 
cedure for search. 


In regard to the procedure for arrest, section 104 (3) of the Act of 1962, states 
that where an officcr of Customs has arrested any person under sub-section G1) Gf he 
has reason to believe that any per”on has been guilty of an offence punishable under 
section 135), he shall, for the purpose of releasing such person on bail or otherwise, 
have the same powers and be subject to the same provisions as the officer in charge 
of a Police Station has, and s subject to, under the Code of Criminal Procedure, 
1898. Section 104 (4) states that notwithstanding anything contained in the Code 
of Criminal Procedure, 1898, an offence under this Act shall not be cognizable. 
Under the old Sea Cusoms Act, section 171 provided that every person, arrested on the 
ground that he has been guilty of an cffence under this Act, shall forthwith be taken 
before the nearest Magistrate or Customs Collector, but there was no analogous 
provision in the old Act fo: the grant of bail by the Customs Officer himself. 


In regard to the procedure for invectigation, there was only a single provision 
in section 171-A of the old Act. It refers to an inquiry which is treated as a judicial 
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proceeding and there was a direction that 1t should be conducted by an officer of 
customs, duty employed in the prevention of such smuggling. But in the new Act, 
the provision for investigation has been split up mto two sections. Section 107 
gives power to any officer of customs specially empowered in this behalf to hold 
an enquiry in connection with the smuggling of any goods; and for that purpose 
he can require any person to produce or deliver any document or thing relevant 
to the enquiry, and examine any person acquainted with the facts and circumstances 
of the case, but this enquiry involves no compulsion, and the enquirirg officer 
cannot compel the attendance of witnesses, or compel them to produce documents, 
and no penalty is attached to the persons who fail to comply with a direction to 
attend to give evidence or to produce a document. But such an obligation, along 
with a penalty for non-compliance are provided in the case of an inquiry under see- 
tion 108; such inquiry has to be made only by a gazetted officer; 1t is also deemed to 
be a judicial proceeding. A reference to the powers of vestigation conferred on an 
officer in charge of a Police Station under Chapter XIV of the Code of Criminal 
Procedure can be made at this stage Section 160, Criminal Procedure Code states 
that the police officer has got power to require attendance before him of persons for 
examination, and section 161 provides that such a person shall be bound to answer 
all questions relating to the case put to him by the police officer, other than questions 
the answers to which would have a tendency to expose him to a criminal charge 
or to a penalty or forfeiture We may also add that section 104 (4) of the new 
Act, treats all offences under the Act as not cognizable. ‘This would mean that 
the power of the police to investigate into any offence under the Act of 1962 would 
be excluded automatical whereas, if this provision had mot been introduced, 
Schedule II of the Code of Criminal Procedure dealing with offences against other 
laws, would have given the police power to investigate 1nto offences under the Sea 
Customs Act, 1f punishable with imprisonment for three years and above. 


In regard to the power of search, there is an important variation in the new 
Act (section 105 (1) ), because an Assistant Collector of Customs, or in any area on 
the frontier or the coast of India, an officer of customs specially empowered by name, 
can either make a search: himself or authorise a search by another officer, without 
obtaming previously a search warrant from a Magistrate; but section 172 of the 
old Act required such a prior search warrant issued by a Magistrate, before a search 
can be conducted by a Custom Officer. 


- 


The question that is now pressed before us for consideration, 1s that the wider 
powers thus shown to have been conferred in the new Act on Customs Officers, 
would reveal an intention on the part of the Legislature, to treat them as police 
officers, within the meaning of section 25 of tbe Evidence Act. For this 
purpose, reliance is placed upon a later decision of the Supreme Court, in Raja 
Ram Jaiswal v. State of Bihar!, wherein, the Supreme Court had to interpret certain 
provisions contained ın the Bihar and Orissa Excise Act (II of 1915), and in parti- 
cular, section 77 (2) and section 78, in the contact of section 25 of the Evidence Act. 
Section 77 (1) was 1n the following terms : 


* A Collector may without the order of a Magistrate, investigate any offence punishable under 
this Act which a Court having Jurisdiction over the local area within the limits of the Collector's 
jurisdiction would have power to inquire into or try under the provisions of Chapter XV of the 
Code of Criminal Procedure, 1868, relating to the place of inquiry or trial.” 


Section 78 (3) of that Act provided that an Excise Officer empowered under section 
77 (2) shall, for the purpose of section 156 of the Code of Criminal Procedure, 
be deemed to be an officer m charge of a Police Station, with respect to the area 
to which his appointment as an Excise Officer extends. 


Their Lordships carefully pomt out, after making a reference to their earlier 
decision ın State of Punjab v Barkat Ram?, that they were examining a point which 
was left open in that decision, namely, whether officers of departments other than 
police, on whom the powers of an officer in charge of a Police Station under Chapter 
7575850507???” ,  ” — P cac E UE PEE, 
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XIV ofthe Code of Criminal Procedure, were conferred, were Police Officers or not 
for the purpose of section 25 of the Evidence Act. "This would make it clear that 
in the later decision their Lordships were dealing exclusively with the interpretation 
of the Bihar and Orissa Excise Act of 1915, with particular reference to section 78 (3) 
contained therem, which terms are given above. 


There are, ın the course of the judgment in Raja Ram Jaiswal v. State of Biharls 
certain observations which were relied upon by the Counsel for the respondents 
before us, and which were also pressed into service in the order of the Sessions Judge, 
for holding that the Custom Officer exercising powers of investigation under Central 
Act LII of 1962, 1s a Police Officer for the purpose of section 25 of the 
Evidence Act. Thus, at page 833 of the report, the leained Judges observed 
that for the purpose of determınıng as to who can be regarded as “ police officer ” 
for the purpose of section 25 of the Evidence Act the test 1s not the totality of the 
powers which an officer enjoys but the kind of powers which the law enables him 
to exercise They make this position clear later on by remarking that the test will 
be to find out whether, such powers which are "conferred on him, or which are 
exercisable by him, because he 1s deemed to be an officer.in charge of a Police 
Station, establish a direct or substantial relationship with the prohibition enacted by 
section 25, Evidence Act, that is, the recording of a confession. Then they 
observe that the existence of the power to grant bail in an officer ın charge of a 
Police Station, itself enables him to exercise authority over the arrested person 
and influence his conduct if he so wishes They also observe that a Customs Officer 
who seizes or confiscates an article suspected to be contraband, has to furnish on. 
demand of the person 1n charge of the thing so seized, a statement 1n writing of the 
reasons for such seizure, and a similar obligation 1s enjomed on him to give reasons 
ın the case of a person arrested by him but no such duty 1s cast upon a police officer 
seizing an article or arresting a person. But, after making these remarks, their 
Lordships have given the gist of the conclusions thus . 


“ Tt is worthy of note that the powers of investigation into offences which a Police Officer enjoy 
are not conferred upon a Customs Officer It is the possession of these powers which enables Police 
Officers and those whoare deemed to be Police Officers to exercise a kind of authority over the persons 
arrested which facilitate the obtaining from them statements which may be incriminating to the per- 
gon making them . İt is the power of investigation which establishes a direct relationship with 
the prohibition enacted ın section 25 ” 


They also drew attention to the fact that one test of the investigation being analogous 
to the investigation conducted by a Police Officer under Chapter XIV of the Code 
of Criminal Procedure, would be the question whether the Officer 1s entitled to 
submit a report to a Magistrate under section 190, Criminal Procedure Code, with 
a view that cognizance of the offence be taken by the Magistrate. But secbon 187-A 
of the Sea Customs Act specifically provides that cognizance of the offence under 
the Sea Customs Act can be taken only upon a complaint in writing made by the 
Customs Officer. 


In a recent decision of the Supreme Court in. Badaku Jot: Swant v. The State of 
Mysore”, a Bench of five Judges of the Supreme Court dealt with a case of a pro- 
secution under section 167 (21) of the Sea Customs Act (VIII of 1878) read with 
section 9 of the Land Customs Act (XIX of 1924). The Deputy Superintendent 
of Customs who made the investigation was also a Central Excise Officer as defined 
under the Central Excise and Salt Act (I of 1944). That Act contained a provision, 
section 21, the material part of which reads thus : 


“When any person 1s forwarded under section 19, to a Central Excise Officer, empowered to send 
persons so arrested to a Magistrate, the Central Excise Officer shall proceed to inquire into the charge 
against him 


(2) For this purpose the Central Excise Officer may exercise the same powers and shall be sub- 
ject to the same provisions as the Officer 1n charge of a Police Station may exercise and is subject to 
under the Code of Criminal Procedure, 1898, when investigating a cognisable case * 


Provided that 9 see 
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It was pressed on their Lordships that because of the powers thus conferred on the 
Central Excise Officer, the statement recorded by him would be hit under section 25 
of the Evidence Act, and the earlier decision of the Supreme Court in Raja Ram 
Jaswal v State of Bihar? was relied on support Repelling this contention, their 
Lordships pointed out that it did not appear that a Central Excise Officer under 
the Salt Act, had the power to submut a charge-sheet under section 173 of the Code 
of Criminal Procedure, but ke would have to make a complaint under clause (a) 
of section 190, if he wants a Mag strate to take cognizance of an off rce, and this 
circumstance would show that though under sub-section (2) of section 21, the Central 
Excise Officer has the powers of an officer 1n charge of a Pol.ce Station when investi- 
gating a cognizable case, that power was conferred only for the purpose of the 
inquiry under section 21 (1), but section 21 was in terms different from section 78 (3) 
of the B har and Orissa Excise Act, 1915. ‘They observed that the B har and Orissa 
Excise Act, 1915, contamed a specific provision, that the area to which an Excise 
Officer empowered under section 77 (2) 1s appointed shall be deemed to be a Police 
Station, and such Officer shall be, deemed to be the officer 1n charge of such station. 
They pointed out that there could be an enquiry or investigation into the question 
of the commıssıon of 4 criminal offence which can be conducted by officers of other 
departments, but that would not make them police officers for the purpose of section 
25 of the Evidence Act, because “‘otherw se any person entrusted w.th mvest:gation 
under section 202 of the Code of Criminal Procedure would become a Police Officer". 


Their Lordships also pointed out that there had been in India two views, one 
a narrow view taken by the Patna High Court in Radha Kishun Marwari v Emperor? 
and a wider view following that of the Bombay High Court in JVanoo Sheikh Ahmed v. 
Emperor?. ‘They reached the conclusion mentioned above on the footing that the 
broader view should be adopted, but they also added that a great deal had to be 
said prima facie for the narrow view, and that if the narrow view were to be adopted 
in the case before them, the specific provision in section 78 (3) of the Bihar and 
Orissa Excise Act, 1915, would make all the difference. 


It is appropriate to point out in this connection, that the Central Excise and 
Salt Act (I of 1944) has a provision regarding bail, in proviso 3 to sub-section (2) 
of section 21, to the effect that if the Central Excise Officer was of the opinion that 
there was sufficient evidence or reasonable ground of suspicion against the accused 
person, he shall either admit him to bail to appear before a Mag strate having 
jurisdiction in the case, or forward him in custody to such Mag.strate. It is sub- 
mitted by Sri V. T. Rangaswami Iyengar, learned Counsel for the revision petitioner 
that this provision did not deter the learned Judges in their latest decision from hold- 
ing that section 25, Evidence Act was not attracted in the case of an officer 
empowered to investigate under the Central Excise and Salt Act of 1944, and that 
therefore the observation regarding the powers to grant bail contained in the earlier 
decision of the Supreme Court, in Raa Ram Fatswal’s case* may not be a conclusive 
test, We are inclined to agree with this submission. 


The position that emerges in the 1 ght of the above clar fication made in the 
latest decision of the Supyeme Court in Badaku fot: Swant v. The State of Mysore, 
is that for the purpose of section 25 of the Ev.dence Act, ıt is important to fiid out 
whether the powers of investigation conferred on an Officer other than a Police 
Officer, in a particular enactment, have been defined by that Act itself, as the 
powers of invest gation conferred on the Pol ce Officer in charge of a Pchice Station, 
under Chapter XIV of the Code of Criminal Procedure, with the consequence that 
the report which he submits at the end of the invest'gation, to the Mag strate, 
will be a charge-sheet for the purpose of taking cognizance under section 
190-B (1) (b) of the Code of Criminal Procedure by the Mg strate. Equally it will 
notbe proper to pick out one or more of the powers conferred on the Officer, and 
refer to them alone for the purpose of determming whether section 25 of the 
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Evidence Act is attracted or not, divorced from the broad question whether the 
power of investigation of a Police Officer, as such, is conferred by the enactment. 
Thus, the references to the power to grant bal, and the power to make an arrest 
or the power to seize articles on search, which are found in Raja Ram Fatswal v. 
State of Bihar’, must be considered only against the background of the power of 
investigation proper conferred by the enactment under consideration. It is only 
when such power of investigation has been rendered by the enactment, in fact as 
well as in law, the same as the powers of investigation of a Police Officer under 
Chapter XIV of the Code of Criminal Procedure, that section 25 of the Evidence 
Act will be attracted, 


The sphtting up of the provision for investigation into two sections, sections 107 
and 108 in the new Customs Act of 1962, im our opinion, will not make any difference 
to the appl:catıon of the principles above stated. Section 107 refers to an enquiry 
by a Customs Officer. As mentioned already, such enquiry does not have the 
attributes of a judicsal proceeding unlike the inquiry under section 108. It also 
does not enable the Enquiring Officer to compel the attendance or production of 
documents or things, and the witnesses also cannot be compelled to speak the truth 
under penalty What section 107 contemplates 1s, therefore, a less formal and 
rigorous type of enquiry, by Customs Officers; whereas section 108 contemplates 
an enquiry which 1s almost parallel to the inquiry under section 171 of the old Sea 
Customs Act and 1s considered to be a legal proceeding But neither the enquiry 
under section 107 nor the mquiry under section 108 can m any way, in substance 
or in law be considered to be the same as an mvestigation into a criminal offence, 
by an officer in charge ofa Police Station under Chapter XIV of the Code of Criminal 
Procedure, which is the primary test for the application of section 25, Evidence 
Act as laid down by the Supreme Court in the latest decision. 


In view of the foregoing, we are of opmion that the statements in the present 
case do not become inadmissible by reason of section 25 of the Evidence Act. It 
consequently follows that they are also not hit by section 162, Criminal Procedure 


Code. 


The question of the guarantee under Article 20 (3) of the Constitution being 
available to the statements ^n the present case, has arisen for consideration by this 
Full Bench, by reason of the fact that ın an earlier Bench decision of this Court 
reported in Rainbow Trading Co.v Assistant Collector of Customs®, the learned Chief 
Justice Ramachandra Iyer and Anantanarayanan, J , (as he then was) expressed 
certam opinions, which have been pressed into service in this case by the learned 
Counsel for the respondents-accused. ‘The facts in that case can be briefly set out. 
The appellant, a merchant at Madras, had :mported certain goods by a ship which 
arrived in Madras Harbour. There was a doubt entertamed by the Customs 
Officers, as to whether the goods which he imported tallied with their description, 
in the import licence. Therefore, the Customs Officers called upon the appellant, 
to show cause why action should not be taken agamst him and the goods confis- 
cated under section 167 (8) of the Sea Customs Act ‘Thereafter the Assistant 
Collector of Customs issued summons to the appellant under section 171-A of the 
Sea Customs Act, asking him to give evidence and produce the relevant documents. 
The appellant refused to appear and give evidence, and rehed upon Article 20 (3) 
of the Constitution for his defence. That Article of the Constitution states “ no 
person accused of any offence shall be compelled to be a witness against himself’. 
The appellant filed a writ in this Court under section 226 of the Constitution, for 
the issue of a writ of prohibition against the Assistant Collector of Customs, to prevent 
him from enforcing his attendance. "There was, in the earlier notice issued to the 
appellant in that case, a direction that he should explain why the department. 
should not move for a prosecution against him. During the pendency of the writ 
petition, this portion in the notice was withdrawn. The learned Judge, Balakrishna 
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Ayyar, J., who heard the writ petition, observed that at the stage in which the 
proceeding was, no one was an accused person in any sense of the term, : 


“ that the circuit of enquiry would im time become smaller, and the stage would be reached when 
there was a certam amount of suspicion against various persons; then the final stage 1s reached when 
the investigating authority considers that a particular person has committed an offence and decided to 
proceed against him in Criminal Court , it is at this stage that a person really becomes accused of an’ 
offence. ?' 


In view of the above considerations, the learned Judge held that the evidence which 
the appellant was asked to give, elearly referred to a stage anterior to the stage 
where he should be considered to be a person accused of an offence, and therefore 
the guarantee under Article 20 (3) of the Constitution would not apply to him, and 
the wr:t petition was dismissed 


This view of Balakrishna Ayyar, J , was confirmed by the Bench of this Court 
in appeal. ‘That view 1s also supported by several decisions under analogous 
provisions of other enactments .Thus in Bhagwandas Goenka v. The Union of India!, 
a case which arose under the Fore gn Excharge Regulations, their Lordships of 
the Supreme Court after referrirg to the earlier decisions including their decision 
in M. P Sharma v Satish Chandra? held that for invoking the constitutional right 
against testimonial compulsion guaranteed under Article 20 (3) there must be at 
the relevant stage a formal accusation against the party pleading the guarantee 
relatirg to the commission of an offence which may result in a prosecution. Their 
Lordships also observed that in the case before them, which arose under the Foreign 
Exchange Regulations, the stage would be reached when a show cause notice was 
issued (as against a prosecution) But in that particular case that stage had not 
been reached, and therefore it was held that Article 20 (3) would not apply 


In the present case, the lower Court had not been required to consider whether 
the statements now under consideration were hit by Article 20 (3) of the Constitu- 
tion. This question was raised only in the course of the hearing before us It 
appears that these statements were recorded followirg upon certain recoveries of 
consignments of gold, from certain persons, or from certain localities, in the course 
of an investigation under section 107 or section 108 of the Sea Customs Act, 1962 
But it 1s conceded before us that at the time when the statements were recorded, 
the investigation had not reached the stage when particular persons had been 
accused of an offence, within the meaning of Article 20 (3) of the Constitution 
‘Therefore we hold that the constitutional protection thereunder cannot be availed 
of in respect of such statements. 


However, in the Rainbow Trading Company case® after expressing the view 
which we referred to earlier upholding the decision of Balakrishna Ayyar. J , Rama- 
chandra Iyer, C J , at page 441 of the report observed ; 


“ It is argued that if it were to be recognised that there 1s no prohibition against compelled testi. 
mony in proceedings under the Customs Act, the guarantee under Article 20 (3) itself, would become 
illusory as the confession can be obtained first under section 171-A of the Sea Customs Act and then 
used for a prosecution We cannot agree that it would beso — If for example a smuggler gives him- 
self away during an examination under section 171-A, that evidence will nevertheless constitute a 
compelled testimony and can neither be relied on nor used against him in any criminal prosecution, as 
Article 20 (3) will prevent it from being so used So much can be taken as settled by M P Sharma v 
Satish Ghandra? Therefore any incriminating answers which a person examined under section 171-À 
may give, can only be used for the purpose of the departmental punishment and not for a prosecution 
anacriminal Court İn that case (uz) .M P Sharma v. Satish Ghandra?, as well as ın the more recent 
case in the State of Bombay v Kath: Kalu*, 1t has been expressly held that the protection guaranteed 
under Article 20 (3) would comprehend both oral and written statements A record of evidence of a 
person obtained under section 171-A of the Sea Customs Act cannot be used against him at trialif be 
‘were to be charged ın the criminal Court ” 


Anantanarayanan, J. (as he then was), at page 449 of the report, observed: 
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“ Of course, it is a heavy and true objection that the testimony thus compelled, in the guise of 
proceedings under section 171-A of the Sea Customs Act, might be later utilised to prosecute the 
appellant, and thus effectively divest him of the protection of Article 20 (3) by taking two steps, instead 
ofone. The answer to this objection has been clearly demonstrated, 1f I may say so with respect, by 
my Lord, the Chief Justice, such compelled testimony cannot be later relied on or used m a criminal 
prosecution, as, at that stage, the protection of Article 20 (3) will be available to the appellant This 
fully disposes of the argument or objection upon this ground ” 


Learned Counsel Sri Govind Swaminathan for some of the respondents and also 
the other Counsel who appeared along with him for the other respondents relied 
upon these observations, and contended that even if the statements of the respondents 
recorded during the enquiry under section 107 or 108 are not hit by Article 20 (3) 
of the Constitution, because at that time the persons did not stand as accused persons, 
at the present trial where they are standing as accused persons, they could rely 
upon the guarantee under Article 20 (3) of the Constitution and insist upon the 
exclusion of such evidence. It is submitted by Sri V. T. Rangaswami Iyengar, 
learned Counsel for the petitioner herein, that the above observations of the two 
learned Judges in the Rainbow Trading Company» case!, require reconsideration 
for two reasons: one is that the decision of the Supreme Court in Sharma's case? 
does not give any authority for such a view; secondly a latef decision of ır Judges 
of the Supreme Court reported in State of Bombay v. Kathi Kalu®, has set down certain 
principles, and if they are taken into account the statement of the law extracted 
above, by the two learned Judges in the Rainbow Trading Company case!, will 
require reconsideration, 

In the first place, it appears to us that where evidence is given at a trial, regard- 
ing prior statements of a confessional nature given by the accused, it is not a case 
of the accused person being compelled to be a witness against himself. In such 
circumstances the accused 1s not giving evidence, 1t is another person who appearing 
as a witness gives evidence regarding what the accused told him at an anterior 
occasion, when the accused did not stand in the position of an accused facing a trial 
for a criminal offence. What is involved in such a situation is the application of 
the principle enunciated in section 21 of the Evidence Act which lays down that 
admissions are relevant and may be proved as against the person who makes them 
or his representative in interest. 


In M P. Sharma v. Satish Ghandra?, their Lordships of the Supreme Court 
observed that the gurantee under Article 20 (3) of the Constitution would be avail- 
able to any compulsory process or production of evidentiary documents, which are 
reasonably hkely to support the prosecution against the accused. But they held 
that the search or seizure of a thing or document cannot be treated as compelled 
production of the same. From the last-mentioned reasoning, they concluded that 
searches during the course of the investigation even of the premises of the accused 
will not be violative of Article 20 (3). Then they made certain observations to the 
following effect at 1087 and 1088: 


“ A person can ‘ be a witness” not merely by giving oral evidence but also by producıng docu- 
ments or making intelligible gestures as in the case of a dumb witnessor the like. “To be a witness’ 
18 nothing more than “ to furnish evidence ’, and such evidence can be furnished through the hps or 
by production of a thing or of a document or m other modes .. The phrase used in Article oo (3) 
18 * to be a witness ’ and not to ‘appear as a witness’. İt follows that the protection afforded to an 
accused ın so far as it 1s related to the phrase ‘ to be a witness ” is not merely ın respect of testimonial 


? in the Court room but may well extend to compelled testimony previously obtained from 


Had the above observations concluded with the last cited remark, it might perhaps 
be claimed that the Supreme Court was contemplating also the exclusion of a con- 
fessional statement previously obtained from the accused person, for being used in 
evidence against him at the subsequent trial ; but the immediatel.y following sen- 
tence $ 


“ It 15 available therefore to a person against whom a formal accusation relating to the commis- 


sion of an offence has been levelled which 1n the normal course may result ın prosecution ” 
p RR EE m, M 
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will show that their Lordships were having in mind only the exclusion of. compelled 
testimony at a stage when the person giving such compelled testimony or whose 
compelled testimony 1n the shape of a documentis being obtained, stands at that time 
in the position of an accused There appears to be no basis in that decision for 
inferring that the Supreme Court contemplated that the guarantee under Article 
20 (3) will be available to the accused ata subsequent stage of a trial, even if 
that guarantee was not available to him at the time, when the impvgned “testimony” 
was given at an anterior stage. The Supreme Court, in a later decision in which 11 
Judges took part—State of Bombay v. Kath; Kalu, differed from the observations in 
Sharma v. Satich Chandra®, in so far as they gave a wider connotation to the meaning 
Of” to be a witness " ın Article 20 (3) of the Constitution ; they held that the data 
gathered by obtaining the tht mb-impressions or by the handwriting of a person or 
by exhibiting parts of his body for the purpose of identification, cannot be included 
within the scope of the expression “ to be a witness". This apart, if any doi bt could 
be entertained in regard to the views of the Supreme Court in Sharma’s case2, on the 
specific question that has arisen fer consideration now before us, the later decision 
clearly laid down at page 1817 of the report, as item 7 out of a set of 7 conclusions 
arrived by them in tHe, following terms : 

“ To bring the statement ın question within the prohibition of Article 20 (3), the person accused 
must have stood in the character of an accused person at the time he made the statement It 1s not 
enough that he should become an accused, any time after the statement has been made.” 
Therefore, ifat the trial evidence, is afforded, for example, of the prior thumb- 
impressions taken by the accused during investigation or of a prior identification 
parade, 1t will become admussible in evidence because while giving the thumb-1mp- 
ression or submitting himself to the identification, the accused cannot be considered 
to be acting as a witness against himself. Secondly, if a prior statement 1s given by 
a person at a time when he did not stand 1n the position of an accused, the gua- 
rantee under Article 20 (3) of the Constitution will not be available, if that statement 
is to be used as evidence against him when he 1s arraigned as accused at a subse- 
quent trial. Further, 1t appears to us, that if any other view of section 20 (3) of the 
Constitution were to be adopted, evidence which under the Indian Evidence Act 
is admissible under the heading of ‘‘ confessional statements ”, including both of 
“ non-judicial " nature, and also of a “ judicial " nature recorded by a specially 
empowered Magistrate under section 164, Criminal Procedure Code, will have to 
be excluded. 


We are therefore of the opinion that the bar under Article 20 (3) of the Consti- 
tution will not be available to the statements in this case, since itisnot in dispute 
that they have been recorded only durmg an invesügation undertaken by the 
Customs Officer under sections 107 and 108 of the Customs Act of 1962, and at a 
time when the deponents did not stand in the position of accused in the light of 
the principles stated in the decisions cited above. 


Ofnnion delivered accord ngly. 
The petition coming on for hearing, on expression of opinion of the Full Bench: 
the Court made the following 


OnDER.—İn accordance with the decision of the Full Bench, the order of the 
learned Sessions Judge pronounced on 30th October, 1965 on the prehmunary 
objection is set aside, and the learned Sessions Judge 1s directed to dispese cf the 
case 1n accordance with law and in the light of the decision of the Full Bench. 


The stay of the trial of the Sessions Case will be vacated. 
R.M. Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. JusricE K. VEERASWAMI AND MR. Justice M. NATESAN- 


C. S. Peeran Sahib and others -. ppellants* 
2 
The Madras State VVakf Board, Madras, represented 
by its Secretary .. Respondents, 


Muslim Wakfs Act (XXIX of 1954) as amended by Act (XXXIV of 1964), sections 3 ( 1) and 66-C— 
Creation of valid wakf—Requirement that dedication must be by person professtong Islam—Applicable to first 
as well as second part of definition of wakf contained in section 3 (1)—Scope of section 66-C 


Wakf—Takia and Public graveyard—Nature of—Creatron of wakf—Requirements. 


To be a valid wakf under section 3 (1) of the Muslim Wakfs Act, 1954, as amended 1n 1964, 
the dedication must be by a person professing Islam. The contention that the requirement as to the 
grantor professing Islam is confined only to the first part of the definition and that the latter part by 
which are included a wakf by user and grants for any purpose recognised by the Muslim law as pious, 
religious or charitable are not controlled by that requirement,1s untenable The use of the expression 
* includes ” in section 3 (1) is not to enlarge the meaning of the word wakf set out ın the body of the 
statute but only to illustrate the wakfs that even the restricted definition would take m. It 1s not 
employed for the purpose of adding to the meanıng of the expression *wakf in the body of the defini- 
tion, grants by non-Muslims also "The practical effect of such a reading will be to take away the 
restriction even from the body of the definition, as dedication coming under the body of the section 
could also be brought 1n under sub-clause (11) of section 3 (1) as grants. 


If the contention that in regard to wakfs brought in by the inclusive definition 1n section 3 (1) the 
limitation that the grantor must profess Islam 1s not applicable 1s accepted, section 66-C introduced 
by the Wakf (Amendment) Act of 1964 will become otiose. It cannot readily be assumed that this 
amendment 1s a Surplusage It will be seen that for the applicability of section 66-C there must be 
an existing wakf — If to an existing wakf for any of the objects specified 1n section 66-C a person not 
professing Islam gifts property, then such property shall be deemed to be comprised im that wakf and 
dealt with 1n the same manner as the wakf in which it 18 So comrpised. Thus, the limitation that the 
creator of a wakf must be a person professing Islamic faith 15 removed only to a restricted extent under 
section 66-C of the Act. 


Takıa liberally means a resting place and a burial ground 1s sometimes called takia. "The fact 
that a place 1s called a taka, does not prove that 1t 15 wakf property. A man may take charage of 
a graveyard and call himself a takiadar, but that does not show that the land 1s wakf or that he 1s the 
mutavalh but a tak:2 may become a wakf by long use. There can be no doubt that a public grave- 
yard would be wakf property and private ownership or endowment of the same 1s incompatible with 
its very character. Reference to a site as kabarastan will be prima facie evidence that it is a public 
graveyard 1n the sense understood 1n Muhammadan law 


There 18 no essential formality or the need for uSe of any specified phrase or term prescribed for 
the constituion of a wakf Where an effective dedication is intended, the law will give effect to it 
ın whatever language it may be expressed or m whatever term the wish may be expressed or 
formulated. A wakf may be made orally or by writing A wakf normally requires express dedication 
but if land has been used from time rmmemorial for a religious purpose then the land 1s by user wakf, 
although there 1s no evidence of express dedication. User 1s evidence of dedication. 


It 1s well settled that 1t 1s not even necessary to name the objects and specify the sum to be spent 
on any particular object. 


Where a land has been set apart as a graveyard from time 1mmemorial a dedication of the land 
as wakf absolute may be presumed and 1t 1s not necessary in such a case to prove actual dedication as 
wakf Once a property has become wakf, any amount of assertion of hostile title to the property by 
the Mutavalli or other persons entering into the management of the wakf property will 
not take away its wakf character. 


Appeal against the Decree of the District Court, West Tanjore at Tanjore, in 
O.S. No. 13 of 1960. 


S. Kothandarama Natnar, for Appellants. 
M M. Ismail and M. A. Sathar Sayeed, for Respondent. 
The Judgment of the Court was delivered by 


Natesan, 7.—Thisis an appeal by the plaintiffs whose suit questioning the validity 
of the inclusion of their institution ** Mia Sakah Sahib Durga ”’ in the town of Tanjore 
as a wakf under the Wakf Act (XXIX of 1954) has been dismissed by the learned 

—6————————..”. 
* Appeal No. 125 of 1962. 29th Tuly, 1966. 
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District Judge, West Tanjore. Section 4 ofthe Wakf Act provides fora preliminary 
survey of vvakis in the State, and, under section 5, provision is made for the publica- 
tion in the Gazette a list of wakfs in the State containing prescribed particulars, 
In the Fort St. George Gazette dated 24th December, 1958, 1n the notification under 
the powers conferred by section 5 of the Wakf Act, “ Mia Sakab Sahib Darga”, 
Gandhi Road, Tanjore Town, is shown as a wakf. The nature and object of the 
wakf are stated to be pious, religious, and charitable and for the maintenance of 
Durga and Aar sheriff and for conduct of Urus and fathia, to distribute money to 
the poor, etc. "The contention of the plaintiffs is that the institution in question is 
not a wakfas defined in Act XXIX of 1954, and therefore shold not have been noti- 
fied under the said Act It is their case that properly speaking there is only a 
thaikal or burial place and that to the Thaikal was granted in inam the properties 
stated to be wakf, by the Hindu Maharatta King Ekoji Raja of Tanjore about the 
18th century. The plaintiffs claim to be the descendants of the original grantee from 
the Maharatta King. According to the plaintiffs, in a portion of the properties of 
the Thaikal, there are tombs of the ancestors of the plaintiffs, and the grant 1s per- 
sonal to their ancestor for the mamtenance and upkeep of the family Kabarasthan 
(grave). The income from the properties were utilised by the plaintiff and their 
ancestors for their own purpcses and there was never any dedication of the proper- 
ties as a wakf. Portions of the properties had been alienated by way of sales and 
mortgages and repurchased or redeemed The properties have been the subject of 
partitions in the family. At considerable cost buildings have been put up and houses 
constructed. ‘The principal contention of the plaintiffs is that the original grant was 
by a person not professing Islam and therefore there 1s no wakfas defined under the 
Wakf Act The plaintiffs therefore prayed for a declaration that “ Mia Sakab 
Sahib Durga ” is not a wakf under Central Act XXTX of 1954, and for deletion of 
the Durga from the list of wakfs notified The respondent, the State Wakf Board, 
in 1ts written statement relied on such evidence of the original grant as was available 
and pleaded that the institution was at any rate a wakf by user For the respondent 
it was further stated that a dedication of the properties as wakf could be found 1n the 
family partition evidenced by Exhibit B-3 daed 17th January, 1942. The learned 
District Judge was not inclined to accept the case of wakf by user, and was of the view 
that even if the original grant could not be held to constitute a valid wakf, from the 
terms of the partition deed, Exhibit B-3 a dedication to wakf could properly be 
inferred. 


The only evidence of the original grant is the extract from the Fair Inam Regis- 
ter, Exhibit A-5. Pending the inam enquiry in Faslı 1270, the property was placed 
under attachment, but, later 1t was struck off and no inam title deed was issued, as 
the Government ordered that the provisions of the Inams Act could not apply to the 
properties situate ın Mokhasa village granted to the hens of the last Maharaja of 
‘Tanjore ın 1862 by way of retsoration of their personal properties Even though no 
title deed has been issued, the İnam enquiry in this State is regarded as a land-mark 
and the record of the proceedings of the enquiry considred valuable evidence İn 
the Inam Register Extract, the class to which the grant belongs 1s noted as “ deva- 
dayam”. The word “ devadayam ” it has been held, indicates a gift for religious 
purposes, but does not necessarily connote anything more. In column 8 it 18 stated 
that the grant 1s for the support of a Thaikal or mosque at Pudupatnam kept up at 
the time of the enquiry. Pudupatnam is now part of Tanjore, but it is nobody's case 
that the grant was for a mosque. In fact, 1t 1s noted in the remarks column that the 
inam 1s filled with Kabarasthan (graves) and thatit appeared from enquiry that the 
inam was granted by Ekoji Raja to Miran Syed Mohammed Tazeem Tarak Khadir 
for the support of the Kabarastan which was efficiently maintained There 1s no 
entry in the column “by whom granted andinwhat year’? The name of the 
original grantee, 1t 1s stated, was shown as “ Miya Sakab Sahib Takkaı ” in faslı 1216 
and that was the name entered in the register prepared according to Regulation 
No XXXI of 1802, "The total extent 1s shown as 18 acres 8 cents and it 1s noted 

hat the excess 2.73 1s filled with Kabarasthan. The Inam Register Extract records 
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under column ‘Decision of the Inam Commissioner or his Assistant" that it 1s struck 
off. Exhibit A-4, the extract from the Paimash survey register for faslı 1216, shows 
that there were 100 samadıcs The present survey numbers of the properties of the 
Thaikal are T.S. 65 and 74 and the Kabarastan in 1s T.S. 65. Thaikal is the corrup- 
tion of the Persian word “Takia” “ Takia’’, it is seen from the Principles of 
Muhamadan Law by D. F. Mulla, 15th Edition, means literally a resting place, 
and that a burial ground 1s sometimes called a takıa It 1s also noted at page 200 
that the fact that a place 1s called a takia, does not prove that 1t 1s wakf property. 
The learned author notices that a man may take charge of graveyard and call himself 
a takıadar, but that does not show that the land 1s wakf or that he is the mutavallı ; 
but according to the learned author, a takia may becc me wakf by long use. "There 
can be no doubt that a public graveyard would be wakf property and private ownership 
or endowment of the same 1s incompatible with 1ts very character. Reference to a 
site as Kabaras‘an will be prima facie evidence that it is a public graveyard in the 
sense understood 1n Mohamedan law. But the property involved in the case is an 
extent of over 18 acres, of which over an extent ofeabout 2 73 acres only there were 
graves. We find from the Paimash Register for fash 1216 that there were 100 
samadies. Apart from the matters found recorded at the tige of the inam enquiry, 
we have no other evidence of the original grant It is not clear whether even by the 
time of the grant, the kabarastan was there as a public graveyard and had become a 
wakf or whether the grant itself was for a kabarastan and its support. At the inam 
enquiry, the area of the kabarastan was also shown as included in the extent of 
land granted 


Central Act XXIX. of 1954 as amended by Central Act XXXIV of 1964 
by section 3 (1) defines “ wakf” thus. 

** * Wakf? means the permanent dedication by a person professing Islam of any moveable or 
immoveable property for any purpose recognised by the Muslim law as pious, religious or charitable 
and includes (1) a wakf by user, (11) grants (including mashrut-ul-khidmat) for any purpose recognised 
by the Muslim law as pious, religious or charitable, and (111) a wakf-alal-aulad to the extent to which 
the property 1s dedicated for any purpose recognised by Muslim law as pious, religious or charitable; 
and * wakif’ means any person making such dedication.” 

To be a valid wakf under this definition, the dedication must be by a person 
professing Islam. The only evidence we have as regards the grant in this case 1s 
that ıt was made by the Maharatta King Ekoji Raja for the support of a Kabarastan. 
In the report of the enquiry submitted with reference to the present institution under 
section 4 of the Wakf Act, Exhibit B-1, it 1s specifically noted in more than one place 
that the endowment 13 by a non-Muslim It 1s unnecessary to consider the question 
whether the grant by a Hindu King for a Muslim graveyard would constitute a 
wakf under the common law. In Ameer Al's Mohamadan law, Volume I, at 
page 200, it is stated: 

““ Islam 1s not a necessary condition for the constitution of a wakf Any person of whatever 
creed may create a wakf, but the law requires that the object for which the dedication 13 made should 
be lawful according to the creed of the dedicator as well as the Islamic doctrines ”’ 

It will be a moot question for consideration and this we find raised by the appel- 
lants whether there could be a valid gift or grant for worship at a graveyard by a 
Hindu, though Hindu king may properly set apart lands for use as graveyards by any 
class of his subjects. Itis, however, not nece.sary to consider this aspect of the matter, 
as what we have to see hereis whether the grant in question satisfies the requirements 
for a wakf under the Act As stated, the dedication 1s not by a person professing 
Islam — Strictly, the grant will not come under the definition of ‘ wakf’. However, 
learned Counsel for the State Wakf Board contends that under the latter part of the 
interpretation clause, as a wakf by user or as a grant for any purpose recognised by 
the Muslim law as pious, religious or charitable, it would be a wakf and that there 
is no Ijmitation in sub-claus2 (11) of the definition that the grant must be by a person 
professing Islam. Learned Counsel contends that the requirement as to the grantor 
professing Islam 1s confined only to the first part of the definition and the latter 
part by which are included a wakf by user and grants for any purpose recognised 
by the Muslim aw as pious, religious or charitabe, are not controlled by the 
requirement that the creator must profess Islam. The contention is rested on the 


428 THE MADRAS LAW JOURNAL REPORTS. [1967 


well-known rule of statutory drafting that the inclusive definition is generally used: 
to enlarge the content of the expressions 1n the body of the section and to take in. 
what would otherwise be excluded. Our attention is drawn to the observation. 
of Lord Wastson in Dilworth v Commissioner of Stamps}. 

** 'The word ‘include’ is very generally used in interpretation clauses in order to enlarge the 
meaning of words or phrases occurring im the body of the statute, and when it is so used those words 
or phrases must be construed as comprehending, not only such things as they signify according to 
their natural import, but also those things which the interpretation clause declared, that they shalT 


include." 

To our view, the use of the expression * includes’ in the interpretation clause 
in the present context, 1s not to enlarge the meaning of the word ‘ wakf" set out in 
the body of the statute, but only to illustrate the wakfs that even the res'ricted 
definition could take in. Sub-clause (11) of section 3 (1), on which reliance is placed, 
was introduced by the Wakf (Amendment) Act of 1964. Prior to the amendment, 
by the sub-clause (u) was included any ““ mashrut-ul-khidmat”. There has 
been no amendm nt to the body of the section. Another important change 
is the introduction of section 66-C, which we shall be considering presently. 
Now the body of the section imposes a restriction as to the faith of the grantor and 
this has been retained even after the amendment He must be a person professing 
Islam. ‘There have been divergent views as to whether a non-Mushm can be the 
founder of a wakf. The requirement that the person making the dedication must 
be one professing the Muslim faith it is found in the Wakf Validating Act of 1913 
also. It is in this background, that the definition specifically imposes a restriction on 
the faith of the person creating a wakf and section 66-C relaxes the rule in certain 
circumstances. It 1s difficult to read in the context that that restriction is removed 
with reference to those wakf which are brought in by the inclusive clause, as the 
practical effect of such a reading will be to take away the restriction even from the 
body of the definition as dedications coming under the body of the section could also: 
be brought ın under sub-clause (11) of the inclusive part as grants. It is not as if 
this restriction that the creator of the wakf must be a person professing Islam, cannot 
be insisted upon with reference to those wakfs which are brought in by the inclusive 
definition. If by the amendment to the inclusive part of the definition, it is intended 
to remove the restriction and expand the scope, why then should the interpretation 
clause start with an express limitation imposing the requirement that the dedication 
must be by a person professing islam?” There 1s no need to impose this restriction in 
the first part of the interpretation clause and then expand the content of the inclu- 
sive definition, 1f there could be valid wakf, however and by whomsoever founded. 
The first part of the interpretation clause speak of a dedication. "There is no essential 
formality or the need for use of any specified phrase or term prescribed for the cone 
stitution of a wakf. Where an effctive dedication 1s intended, the law will give 
effect to 1t 1n whatever language 1t may be expressed or 1n whatever terms the wish 
may be expressed or in whatever terms the wish may be formulated. A wakf may 
be made orally or by writing. A wakf normally requires express dedication but 
if land has been used from time immemorial for a religious purpose e g., for a mosque 
or a burial ground or for the mamtenance of a mosque, then the land 1s by user 
wakf, although there 1s no evidence of express dedication ; see Mullah’s Mohomedan 
Law, 15th Edition, page 166 User 1s evidence of dedication. A property may 
become wakf by immemorial user, although there 1s no evidence of an express dedi- 
cation. The inclusive definition makes it clear that a wakf by user and a wakf-alal- 
aulad, that is, a wakf for the benefitof the settlor’s family and his descendants will 
also be a wakf under the Act to the extent to which the property is dedicated for any 
purpose recognised by Muslim law as pious, religious or charitable. We are of the 
opinion that the word “ includes ” 1n the present case in section 3 (1) 1s not employed 
for the purpose of adding to the meaning of the expression “vvakf” in the body of the 
definition, grants by non-Mushms also. A reading of the relevant sections of the Act, 
sub-caluses (a) and (1) of section 3 and section 66-C shows that by the expression. 
* and includes ” in section 3 (1), the content of the body of sub-clause (1) was not 
intended to be enlarged in the sense contended for. 


1. LR. (1899) A.C. 99. 
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If we are to accept learned Counsel’s contention that in regard to wakfs brought 
in by sub-clause (ıı), the lumitation that the grantor must profess Islam 1s not appli- 
cable, section 66-C of the Act introduced by the Wakf (Amendment) Act of 1964, 
will become otiose. Section 66-C reads thus :— 


* Notwithstanding anything contained in this Act where any moveable or 1mmoveable property 
has been given or donated by any person not professing Islam for the support of a wakf being (a) 
a mosque idgah, inambara, dargah, khangah or a maquars, (5) a Muslim graveyard, (c) a choultry 
or a musafarkhana, then such property shall be deemed to be comprised 1n that wakf and be dealt 
with in the same manner as the wakf in which it 1s so comprised ”’ 


We cannot readily assume that this amendment is a surplusage when ıt has 
been solemnly introduced by the same amending Act which amended the interpreta- 
tion of section 3. It will be seen that for the applicab.lity of section 66-C there 
must be an ex.sting wakf. If to an ex:sting wakf, for any of the objects spec fizd in 
section 66-C a person not professing Islam gifts property, then such property shall 
be deemed to be comprised ın that wakf and dealt with in the same manner as the 
wakfin which itis so comprised In our view, the hmntation that the creator of the 
wakf must be a person professing Islamic faith 1s removed only to a restricted extent 
under section 66-C of the Act. A grant ın support of an qx 5ting wakf as d.fined 
under the Act, by whomsoever made, 1n made a wakf under the Act When we 
read the definition section 3 (1) and section 66-C together, it is clear that for founding 
a wakf under the provisions of the Act ın the first instance, that is for the original 
foundation, the grantor must be a person professing Islam. ‘The statute, certainly, 
for understandable reasons ıt may not appeal to every one has excluded original 
foundations by non-Muslim from the operation of the Act. 


In this case, we have no evidence of the original grant except what has been 
recorded at the enquiry by the Inam Commissioner. The recording by the Inam 
Commussioner by itself certainly does not amount to any dedication. As pointed 
out at the outset, the entry in column 8 refeis to the grant being for the support of 
Thaikal or mosque. "There was no mosque in the locality.’ The" remarks column 
refers to the grant being for the support of a kabarasthan But, as discussed already, 
it does not appear that a wakf had come into being before the grant was made by the 
Hindu King. The grant includes the area of Kabarastan. In Vidya Varuthi v. 
Baluswamt Atyar1, it was observed : 


** Considerable stress was laid on behalf of the respondents on the entry in the Inam Register 
that the dedication was for a specific purpose, viz , the worship of the 1dol The inam proceedings 
did not create any dedication They were instituted simply with the object of investigating titles 
to hold lands revenue free as belonging to valid endowments The gifts were made, long before 
the Inam proceedings, by the Hindu Kings or chiefs who then held the country The purposes of 
the dedication must therefore be gathered from established usage and practice ”’ 


Evidence of practice and usage of the institution there is little. For immemorial 
use of the property as a wakf, the property can certainly become a wakf under the 
Act. But we have only evidence of dealıngs with the property by the descendants of 
the original grantee as if ıt was their private property. Exhibit A-6 is a deed of 
H banama (gift) dated 19th May, 1876. Exhibit A-7 evidences an othi dated 9th 
july, 1894 There is no doubt reference in this to a Thaikal. Exhibit A-9 is the 
judgment of the District Court, West Tanjore, dated 18th November, 1896 and refers 
to the ownership of Thaikal lands in the family of the descendants of the original 
grantee [It is found that on a portion of the Thaikal land there are tombs. ‘The 
only oral evidence 1s that of the first plaintiff aged about 60, as PW 1. He refers 
to the properties being leased, mortgaged and sold as private properties and succes- 
sion to the properties under the Muhammadan law The income from the pro- 
perties has now considerably gone up and he deposed that moneys are being spent 
for the private purposes of the members of the family. He admits to celebrating he 
death anniversary ceremony of saints entombed in the area and celebrating the 
Prophet’s day and the annual Khandurı festival. The poor, it is stated, are fed 





1. (1921)LR 481A 302 (1921)41MLJ. 78 (P.C) 
346 . I L.R. (1921) 44 Mad. 831 at 845 : 15 L.W. 
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during the Khandurı festival and propaganda for Islam 1s done by P.W. 1 ; but that 
18 only for the past ten years. He d:posed that no Muslim can interfere or had inter- 
fered with their managzment. PW. 1 admits that S. No. 65, 1s Kabarastan. 
In these circumstances, when the learned District Judge concluded that any user can 
only date from the date of the partition Exhibit B-3 in the family in 1942, we cannot 
say that he has gone far wrong. ‘The ev.dence of user and practice are only the 
recitals in the document and the evidence of P W. 1 for what they are worth, and 
the user of this evidence not sufficiently long to infer therefrom the scope and objcct 
of the dedication. No doubt, in the partition deed, Exhibit B-3, which has been 
alternatively relied upon by the respondent as establishing a dedication, 1n more than 
one place, there 1s reference to the incurring of expenses for the durga as per custom 
and usage. As to what that custom and usage are, there are no details. 


However, whether a valid wakf was created at the origin by the Maharatta 
Kang or not, it is certainly open to the decendants of the grantee, who are Muslims 
to themselv ss declare the wakf character of the properties and create a wakf, and 
here there can be no question that a wakf satisfying the requirements of the Wakf Act 
has come into existen¢e during the partition in the family of the plaintiffs evidenced 
by the partition deed, (registration copy). Exhibit B-3 dated 17th January, 1942. 
There 1s a clear declaration of a wakf of spec.fied properties. The instrument com- 
mences with the recital that the partition deed was is respect of the conduct of a 
trust. The preamble states that the division 1s of the family properties as also “ the 
net income left behind after meeting the expenses relating to th. Durga as per custom 
and Anushtanam that are entitled to be partitioned from the income of the trust 
properties ? mentioned. İt is well settled that 1t 1$ not even necessary to name the 
objects and specify the sum to be spent on any particuar object. In the preamble 
it is stated that the other parties to the deed agree to the prc sent first plamtiff manag- 
ing the properties of the family sıtuateın Tanjore Cusba, Durga known as Hazarath 
Syed Mian Sakab Sahib Kadr. and the properties attached thereto There is refer- 
ence also to a durga at Ghidambaram, but with that we are not concerned here. It is 
stated that the parties thought 1t proper to make arrangements for the durga Among 
the properties, it 1s said, are included vacant site of Hazarath M yan Sakab Khader, 
‘Tanjore and Kabarasthan vacant places attached to ıt, and buildings, etc. The 
schedules specify certain properties as trust properties and the “A.” schedule one of 
the schedules allotted to the first plaintiff is headed as describing the properties 
belonging to Tanjore Hazarath Mian Sahib Thaikal. It contains portions in T.§. 
No. 74 and also T. S. No. 65 Hazarath Mian Sahib Kabarastan, garden, vacant 
site, etc. In T.S. No. 74 punja referred to as punja belonging to a Mian Sahib 
Thaikal, all the four sharers are given shares, as shares in trust properties and resi- 
dential buildings are found included therein. The present first plaintiff is stated to 
have been acting as trustee and Mutavallı till then and managing the charities pro- 
perly. It 1s provided that in future also he shall be the trustee and mutavallı, collect 
the income derived from the properties pertaııng to the respective durga in the 
capacity of trustee and Mutavallı, utilise the amounts so collected for the improve- 
ment of the respective durga and for meeting the expenses 1n connection with Urs, 
Ashrasheriff, Fathia, etc., taking 1nto consideration the customary practice and take 
the excess amount himself. "The mutavalliship 1s to continue in the family of the 
first plaintiff hereditarily. While the document sets out in the schedule the pro- 
perties to be held m trust, neither the scales of expenditure to be incurred for the 
charities and ceremonies with reference to the practice and usage referred to in the 
document nor the practice and usage are sp^cified. The excess over the expenditure 
according to the custom and 4nushtanams has to be taken by the Mutavalli. The 
properties are all made inalienable The heirs of the sharers should similarly incur 
the expenses for the charities and take the excess. It may be that the wakf created 
in this case is a valid wakf-alal-aulad there being benefit for the family of the exe- 
cutants but not exclusively foi their benefit. Such a wakf also 1s brought under the 
definition in sub-clause (111) of section 3 (1) of the Act In the case of a wakf-alal- 
aulad, it is a wakf under the Act only to the extent to which the property is dedicated 
for any purpose recognised by the Mohamedan Law as pious, religious or charitable 
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That there is such a dedication, there can be no doubt. Such dedication can 
be inferred from the evidence of P.W. 1 himself, apart from the express recitals and 
the general tenor of the partition deed. So far as the area occupied by the graves is 
concerned, there can be no question about its wakf character. Where a land has 
been set apart as a graveyard from time immemorial, a dedication of the land as 
wakf absolute may be presumed and it is not necessary 1n such a case to prove actual 
dedication as wakf. Once a property has become wakf, any araount of assertion 
of hostile title to the property by the Mutavalli or other persons entering into the 
management of the wakf property for the wakf will not take away 1tswakf character. 
As regards the rest of the properties, even if no *wakf* in terms of the Wakf Act was 
created originally, by virtue of Exhibit P-3 we can hold that such a wakf as declared 
in Exhibit B-3 has come into existence. 


The prayer in the suit is for a declaration that the “ Mia Sakab Sahib Durga", 
Tanjore town is not a wakf under Central Act XXXIX of 1954 and that the inclusion 
thereof under section 5 (2) of the Act in the list of wakfs existing 1n the estate is invalid 
and for deletion of the institution from the list of Wakfs notified. This relief, on the 
findings above given, the plaintihs are not entitled to. A wakf-alal-aulad would be 
a wakf to the extent to which the property is dedicated for rgcognised purposes, and 
the Wakf Board certainly would have only limited jurisdiction in the matter. The 
Board will be bound by the provisions of the partition deed as to the disposition of the 
income from the properties—see Ibrahim Sahib Trust v. State Wakf Board}. If the 
Mutavallı for the time fails to distiibute the income and spend the moneys for the 
religious and charitabie purposes as per the usage and custom referred to ın the 
deed, it may become necessary, at the instance of the Wakf Board or other interested 
parties, to have a scheme framed regulating the expenses and providing for the 
carrying out of the objects of the Wakf. The present is not a suit for quantifying 
the extent of the wakf in relation to the pious, religious and charitable purposes. 
The scope of the present suit is limited and on the findings the plaintiffs cannot bave 
the relief prayed for deleting the “ Mia Sakab Sahib Durga ”, Tanjore Town, from 
the list of wakfs notified under section 5 (2) of the Central Act XXIX of 1954. 


In the result, the appeal fails and is dismissed with costs 
V.K. —— Appeal dismissed. 
IN THE H:GH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mnm. Justice P. Kunnamep Kurt. 
Lt. Col. J. K. Dhairyam, by Power of Attorney Agent, 


R.S. Amrithraj and two others .. Plaintiffs* 
U. 7 
Dr. George Desra) Dhaıryam. E .. Defendant. 


Original Side Rules (Madras High Gourt), Order 13—Procedure under an Originating Summons to detere 
mine questions under—When can properly be znvoked, 


Order 13 of the Original Side Rules of the Madras High Court enables the trustees, under any 
deed or instrument, interested 1n the relief sought as heir or legal representative or a cestut qui trust 
to take out an Originating Summons for determination of any of the questions set out in the said order 
and they include questions affecting the rights claimed as such heir, legal representative or cesfui 
qui trust. 

The Original Side Rules of the Madras High Court are largely modelled on English Practice and 
Procedure. (For the English Practice with regard to Originating Summons see Judgment). 


The procedure 1s primarily designed to deal with questions of law or discretion arising upon facts. 
substantially not in dispute and indeed where there is any choice in the matter, it is wrong to bring 
proceedings by Originating Summons if it is known that the facts are disputed. 

No doubt a Court will in the exercise of its discretion decide a question raised on Originating 
Summons if it is satisfied that the defence raised 1s frivolous and designedly intended to drive the 
parties toasuit. The Court will not decide a question on an Originating Summons if. the decision. 
of the question, whichever way 1t goes, will not settle the litigation between the parties. 


1. ILR.(1964) 2 Mad. 618 - (1965) IM L.]. 214 77 L W. 381. 
“C.S. No. 229 of 1965. 29th November, 1966. 
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Questions on an Originating Summons should not, as a rule, involve difficult and complicated 
points of law. : 


Where, as in the present case, questions both of fact and of construction were involved and a 
decision of the question of construction would not necessarily put an end to the litigation, an Origi- 
nating Summons 1s not the proper mode of procedure. 


In the instant case the questions raised relating to the administration of a trust cannot be decided 
on Originating Summons when substantially the same questions are pending for decision before a 
competent civil Court in a suit between the parties. 

Originating summons under the Original Side Rules of the High Court for 
decision in question of administration of a trust, 


T. R mprasad Rao and A. Venkatesan, for Plaintifts. 
R. Mathrubutham and T. S. Sundara Iyer, for Defendant. 
The Court delivered the following 


JupGMENT.—Plaintihs 1 and 2 are the son and daughter and the third plaintiff is 
the widow of late Dr. J. Dhairyam, a retired Superintendent of the Government 
Mental Hospital. The defendant Dr. G D Dhairyam 1s another son of late Dr. 
Dhairyam Deceased Dhairyam, according to the plaintiffs, had opened a Mental 
Clinic and Nursing Horhe after his retirement at No. 16/3, Sterling Road, Nungam- 
bakkam, which, the plaintiffs claim, attained in due course great popularity and 
attracted patients even from foreign countries. The third plaintiff assisted her 
husband in running the Nursing Home and Clinic and attended to the needs of the 
patients. The late Dr. Dhairyam got the defendant trained in Psychiatry and two 
other children, Antony Shamraj and Shanti Mrinalıni, qualified in medicine with 
the desire that they should assist hım in running the clinic. But the late 
Dr. Dhairyam died on goth September, 1956, leaving behind, his widow the third 
plaintiff, four sons and two daughters of whom one of the sons, Christy Amrithraj 
died in 1963 and another, Antony Shamraj 1s ın England. The plaintiffs say that 
subsequent to the death of their father Christy Amrithraj and Joseph Kantharaj 
(first plaintiff) and one of the daugthers Maggi Amritraj relinquished and renounced 
their rights 1n the properties of their father, and agreed to create a trust in respect of 
his estate including the Clinic and Nursing Home and agreeably a trust deed was 
executed on 19th October, 1957, with plaintiffs, the defendant and deceased Amrith- 
raj Dhairyam as trustees. Under this deed, all the properties of late Dr. Dhairayam 
were transferred to the trustees to be held in trust for the beneficiaries, the plaintiffs, 
Christy Amrithraj Dhairyam and defendant, subject to the limitations specified 
therein. Pursuantto this arrangement the trustees enteredinto possession and 
management of the estate, the Clinic and Nursing Home and the defendant was paid 
an allowance of Rs. 500 a month which was subsequently raised to Rs. 650. Shamraj 
Dhairyam did not return to India, The defendant was placed in charge of day-to- 
day work in the Clinic and Nursing Home and the amounts received were being paid 
over to the trustees. After the death of Christy Amrithraj ın 1963, plaintiffs 1 and 
2 became the sole trusees ; but the defendant assumed a hostile attitude and wanted 
to be in sole control and management of the Clinic and Nursing Home. He refused 
to pay the collections to the trustees or the third plaintif,, set up adverse claims to the 
‘Clinic and declined to account to the trustees. 


In 1965, the defendant filed a suit in the City Civil Court for a declaration 
that the business of Dhairyam Mental Clinic and Nursing Home and its adjunct, 
Rehabilitation Centre 1s exclusively his own and for restraining the plaintiffs from 
interfering ın regard to them and filed T.A. No. 663 of 1965, for an interim myüncticn 
restraining the plaimtiffs form interfering with the running of the Mental Clinic 
and Nursing Home. ‘The defendant has alleged in the suit that he 1s solely entitled 
to the Clinic and Nursing Home and is not liable to render any account to any of 
the plaintiffs. ‘This position is opposed to trust and disregarded the solemn obliga- 
tion undertaken by him under the trust deed The City Civil Court passed an 
interim order in the exercise of its inherent jurisdiction and while restraining the 
third plaintiff from discharging the customary and usual duties and plaıntihs 1 and 
2 from performing their functions as trustees expressed that it was so directing, 

“cin order to keep the object of the trust and to continue it.” 
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The plaintiffs aver that since the powers of the City Civil Court are limited 
they have to approach this Hon'ble Court for the usual remedies available to them 
and that has necessitated institution of this suit under the Original Side Rules 
for a decision of the questions relating to the administration of the Trust. The 
questions 1n respect of which determination 1s thus sought relate to the rights of 
plaintiffs 1 and 2 (1) to carry on and manage the Clinic and Nursing Home and 
employ the necessary staff on such remuneration as they may decide , (2) to control, 
advice and guide the defendant ın regaid to the day-to-day admınıstration of the 
Clinic and Nursing Home, (3) to collect moneys payable to the Clinic and Nursing 
Home and their right to make payments towards obligations, (4) the right of the 
third plaintiff to a share in the net profits of the Clinic and her right to receive 
4/7 parts of the net income , (5) the right of the defendant to an allowance and one 
part of the net income , (6) the right of the plaintiffs to restrain the defendant to 
prevent them from exercising control over the running of the Clinic and Nursing 
Home , and (7) such other questions incidental to the above questions. 


The defendant does not admit that his father Dhairyam started any Clinic and 
Nursing Home. According to him, the small Clinic started bythe father became 
defunct and the present Clinic and Nursing Home was starfed by him He filed 
the suit (O.S No. 229 of 1965) 1n the City Civil Court as the plaintiffs attempted 
to interfere with his professional work and in Q M A No 24 of 1965 filed by the 
plaintiffs against the order of interim injunction, the appellate Court, while dismis- 
sing the appeal, has directed the parties to act according to the terms of the com- 
promise. The defendant contends that the issues raised in this originating 
summons are directly and substantially 1n issue in the aforesaid suit. The family 
property consisted of only the building and compound and not even for estate duty 
purposes was either the Nursing Home or the Clinic or the equipment valued as 
part of father Dhairyam's estate. The late Dhairyam never expressed any desire 
to constitute any family concern. Christy Amrithraj, Joseph Kantharay and Ma ggie 
Amritharaj never renounced any right ın any property, but get all that they needed 
from the mother who was ın charge of the household in the same compound And, 
the plaintiffs have now joined after this defendant refused to part with his income 
with the vindictive object of ruining his professional career. 


The document dated 19th October, 1957, is not a trust deed in any sense of 
the term. As the authors of the trust are the beneficiaries, the trustees, are co- 
tenants and the purpose of the trust 1s not 1n consonance with the object of any real 
trust. The document never came into operation and the parties never acted upon 
the terms There was no vesting of any property much less the Clinic and Nursing 
Home ın the alleged trustees. The second plaintiff has started a Packing Cases 
Industry in the very compound with a view to cause impediments to the defendant 
carrying on his profession peacefully The so called trustees never entered into 
possession and management of the Clinic and the defendant has never acted under 
their control, guidance and advice. Out of deference to the third plaintiff, the 
mother, the defendant had given his earning to her to meet the household expenses 
and conserve the balance for his benefit, but her leanings were towards her daughter, 
and, therefore, the defendant had to refuse to part with his earnings. 


In the very nature of things, the reliefs sought in the suit cannot be the subject- 
matter of Originating Summons The defendant as admitted by the plaintiff has 
never been acting under the trust but has been claiming the Clinic and Nursing Home 
as his at least from 1963 without recognising the trust — If really the plaintiffs have 
a case that there 1s a valid and enforceable trust and they have rights thereunder. 
the matter has to be determined in appropriate proceedings and not in an originating 
summons ‘The cause of action and the valuation also according to him are neither 
valid nor correct and none of the reliefs 1s a matter to be decided in an Oi iginating 
Summons. 


The point for determination 1s whether the questions raised can be determined 
in this suit by Originating Summons when substantially the same questions are in 
issue between the parties 1n O.S. No. 229 of 1965 on the file of the City Civil Court 
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wherein the present plaintiffs as defendants there have entered appearance and filed 
written statements giving rise to as many as 11 issues of which issue 7 reads: “Js 
the Clinic and Nursing Home part and parcel of the trust or a separate entity tr 

The declaration prayed for in O.S No. 229 of 1965, 1s that the profession and 
business of * Dhairyam’s Mental Clinic and Nursmg Home” carried on by the 
defendant and the Rehabilitation Centre as an adjunct to the said profession 18 ex- 
clusively his and the defendants have no rights whatsoever over them. There 1s also 
a prayer for a permanent injunction restraining the present plaintiffs from 
interfering with or obstructing the defendant in any manner whatsoever from 
carrying on his said profession In answer, the plaintiffs filed written statements 
there contesting the exclusive claims made, by the defendant and their contest was 
substantially rested on the trust deed dated 19th October, 1957, to which the defen- 
dant was also a party. Other issues have also been raised in. OS. No 229 of 1965, 
relating to the effect and the binding character of the trust deed on the defendant 
herein whether he has committed any violation of the terms thereof, whether he 
was carrying on his profession in his own right or in derogation of the mghts under 
the trust or whether*he was an employee of the trust. 

The trust deed was executed by the third plaintiff, the defendant, Antony 
Shamaraj and Shanti Mrinalin as beneficiaries and Christy Amurtharaj, Joseph 
Kantharaj (first plamtiff) and Maggie Nambikka: Amurthara j (second plaintiff) 
as trustees. The preamble to this document refers to the trustees having renounced 
their interests, the father Dheiryam having purchased No 16/3, Sterling Road, 
built therein four main buildings and out houses and started the Mental Nursing 
Home and Clinic with a desne that it should be continued by his wife and children, 
and trustees having agreed to the arrangement The operative portion of this 
document purports to transfer all the properties described in the schedule, by the 
beneficiaries to the trustees to hold in trust for the beneficiaries subject to the powers 
and limitations referred tointhe documert ‘The trustees are to manage the Mental 
Nursing Home and Clinic, employ the necessary staff, make the requisite purchases 
and carry on all dealings necessary and incidental to the efficient maragement 
of the institution, with C. D. Dhairyam the defendant herein, in charge of the day- 
to-day administration with the designation of Director" but he and the other benefi- 
ciaries are to be under the control, advice and guidance of the trustees The third 
plaintiff is to be in immediate charge, control and management of the finance 
of the estate and is to inform the other trustees of the receipts and expenditure. 
The defendant is to be paid an allowance of Rs. 500 a month but the right 1s vested 
in the trustees to reduce such allowance im case of deterioration of the financial 
position The Clinic is to be run for the profit and benefit of the beneficiaries and 
from out of the profit, the trustees can set apart such part as they deem fit proper 
for helping the needy relatives of father Dhairyam and for charity. The surplus 
net income after meeting the expenses contemplated 1n paragraph 8 of the document 
15 to ba distributed among the beneficiaries as specified therein. Provision 1$ made 
for the marriage expenses of Mrinalim, and also for disposal when necessary of 
any portion of the estate for benefit of the beneficiaries. ‘The trustees are to meet 
and discuss the affairs of the Clinic and the estate once in a month when they are 
expected to scrutinize the accounts relating to Clinic and estate and decide questions 
relating to the running of the Nursing Home and Clinic. In the event of any 
vacancy arising 1n the office of trustees, the other trustees can co-opt any other person 
as a costrustee and the trust 1s to remain irrevocabale for a period of forty years. 


Though called a trust deed, the document 1s 1n effect a family settlement 
the only charity contemplated under the document being the help to be rendered 
to the poor relations of father Dhairyam and sperding on charity of such portion 
of the income as the trustees deem proper. Even this, 1s discretionary which the 
trustees might or might rot enforce, and all the reliefs now prayed for relate to the 
family members called benefiraries 

Order 13 of the Original Side Rules enable the trustees, under any deed or 
instrument interested in the relief sought as heir or legal representative or a cesfiz 
qui trust to take out an originating summons for determination of any of the questions 
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set out in the said order and they include questions affecting the rights claimed 
as sach heir, legal representatives or cestui qui trust In this view of the matter 
it 15 perhaps competent for the plaintiffs to seek the directions prayed for by them. 
But the question still 1s whether having regard to the pendency of a suit in the City 
Civil Court raising substantially the same question, it1s just, proper and necessary 
for this Court to determine the questions raised by the plaintiffs 


Mr Mohan Kumaramangalam had also drawn my attention to the definition 
of * trust ” ın the Trust Act ın the course of his submission that the matter really 1s 
not one for an Orıgınatmg Summons. Section 3 of the Act defines ‘trust’ as an 
obhgation annexed to the ownership of property, and arismg out of a confidence 
reposed 1n and accepted by the owner,or declared and accepted by him for the 
benefit of another, or of another and the owner; the person who reposes or declares 
the confidence 1s called the author of the trust; the person who accepts the confidence 
is called the trustee; the person for whose benefit the confidence 1s accepted 1s called 
beneficiary and the subject-matter of the Trust ış called trust property Every 
person capable of holding property could be beneficiary and his beneficial interest 
includes his right against the trustee as the owner of the tust property The 
attempt of Mr. Kumaramangalam was to make out that the’real object of a Trust 
has not been conformed to 1n the trust deed before us and, therefore, an Originating 
Summons 1s not an appropriate remedy. 


Dealing with Originating Summonses, Odgers on Pleading and Practice states 
with reference to the English Practice (at page 344, 18th Edition) that 1t 1s one of 
the four originating procedures and under the English Practice, except in the case 
of proceedings which must be commenced by writ either as a result of the provisions 
of the rules or any Act, proceeding may be begun either by the writ or by Originating 
Summons as the plaintiff thinks fit When such summons first comes before the 
Master, he will give all necessary directions as to the further conduct of the proceed- 
ings as he thinks best adapted to secure the just, expeditious and economucal disposal 
thereof. The Master may himself deal with the matter if he has, under the rules 
and the direction of the Judges from time to time, power so to do Some matters 
must be dealt with by the Judge in person, for example, the determination of questions 
of law in the construction of documents. But even where the Master has power, 
he may refuse to exercise 1t himself ard send the matter to the Judge Any party 
has also the right to require him to send it to the Judge in person as in the case of 
interlocutory proceedings in an action and under the same conditions In a typical 
case, howver, the master will adjourn the summons to the Judge without expressing 
his opinion upon the matter, and may either adjourn 1t into open Court or into 
chambers. The procedure is primarily designed to deal with questions of law or 
discretion arising upon facts substantially not in dispute, and indeed where there is 
any choice ın the matter, ıt 1s wrong to bring proceedings by Originating Summgns 
if it 1s known that the facts are disputed Osborse in his Concise Law Dictionary 
(Fifth Edition, page 230) states that proceedings for commencement by Originating 
Summons are where the principal question is the construction of an Act, statutory 
instrument, deed, will, contract or other document or some other question of law 
and when there 1s unlikely tobe any substantial dispute of fact But, sometime the 
procedure 1s obligatory even 1n cases where there may be very substantial disputes 
of facts examples of which are given in Odger’s Pleading and Practice at pages 
348 and 349 


The Original Side Rules of our Court are largely modelled on English Practice 
and Procedure and Mr. Kumaramangalam emphasised that when, as ın this case, 
the plea of the defendant 1s that the trust had never been acted upon and the defen- 
dant has made an assertion to that effect, matters cannot be decided in an Origina- 
ting Summons. This, however, 1s a case where, quite apart from the propriety 
of deciding the questions raised by the Originating Summons, I am not prepared 
to agree with Mr Kumaramangalam's contention that the question mooted cannot, 
at all, be raised by Originating Summons It "can certainly be directed for reliefs 
specified in Order 13, Original Side Rules (Order 45 of the Rules of 1927). But, 
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as pointed out by Ramaswamy, J, in WNagarathnammal w. Veeraraghatanl, in 
dealing with a case under the old rules, even in cases falling under the clauses of 
that Order involving examınatıon of witnesses, the Court m the exercise of its 
discretion may not dispose of complicated questions of law and fact for the procedure 
was conceived and intended to be of a summary nature No doubt a Court will 
in the exercise of 1ts discretion decide a question raised on the Originating Summons 
if ıt 1s satisfied that the defence raised 1s frivolous and designedly intended to-drive 
the parties to a suit The Court also will not decide a question on an Originating 
Summons if the decision of the question whichever way it goes will not settle 
litigation between the parties. 


In VYacharamma v. Nadamuni Chetty?, a Bench of this Court considered the scope 
of the rule in Order 45 of the old Rules The decision was that the procedure under 
Order 45, by way of Originating Summons was only intended to enable the Court 
to decide questions of construction of a will when the decision of those questions, 
whichever way it might go would settle the litigation between the parties. Where, 
however, there are questions of fact which could be decided only by evidence and 
the defendant 1s ın Pogsession of property and the construction of the will would not 
terminate the litigation between the parties and the rights of the parties would not 
be finally determined, the Court should refer the parties to a suit and refuse to 
construe the will. It does not follow that 1n every case 1n which a defendant raises 
some factual contentions in an Originating Summons it must, of necessity, be dis- 
missed. Hach case must be dealt with in regard to its own peculiar circumstances. 


In Gokul Chand Dey v. Gopinath Dey8, the Calcutta High Court held that where 
dispute between the parties could not be disposed of merely by a construction of 
the Deed of Trust and other questions like plea of estoppel, and plea of adverse 
possession were involved and the pleas, if sustained might render the question of 
construction unnecessary an originating summons was not a proper made of pro- 
cedure. Qnmuestions on an Originating Summons should not as a rule, as laid down 
by the Full Bench in Baz Sarobba: v. Hussain Somji*, mvolve difficult and complicated 
points of law, and the same view was taken by Greaves in Mitchell v McNell & Co b, 
when he laid down that the procedure by Originating Summons 1s not applicable 
to a contentious matter of the nature of a claim by a creditor to recover from the 


estate of the deceased whose estate 1s under admunistration and the procedure 
should be by suit. 


Mr. Ramaprasada Rao for the plainttffs relied on certain 1ncome-tax returns 
furnished by the defendant as also the correspondence that passed between the 
parties to emphasise that this 1s not a case where the defendant had not acted upon 
the trust and to urge that his present denial of the trust 1s. deliberate design: — In 
this context, he also relied on the observations of the Bench in Nacharamma v. 
Nadamuni Ghetty?, that because the defendant raises some factual contention, the 
Originating Summons, must, of necessity, be dismissed. According to him, where 
a Court is asked to determine on a summons, the true construction of a written 
instrument, the fact that the parties may after the decision on the construction litigate 
further on a question of fact with which the summons 1s not concerned is not a 
sufficient reason for the Court to refuse to determine such question of construction. 
This principle laid down by the Chancery Division in Earl of Harrowby and another v. 
Leicester Corporation®, was also brought to my notice. But the question to be deter- 
mined ın this case as I have already indicated 1s whether, when substantially the 
same questions are implied. and are hable to be determined on evidence by a 
Court of competent jurisdiction, it 1s necessary or even desirable to determine 
the said questions in an Origmating Summons As pointed out in Ff Lewis v. 
Green”, where questions both of fact and of construction were involved and 
a decision of the question of construction would not, in whichever way they were 
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decided, necessarily, put and end to the litigation an Originating Summons was 
Lot the proper mode of procedure With great respect, this 1s a case of simular 
nature since the same questions are pending between the parties for determination 
in the City Civil Court. 


In the circumstances, I am not inclined to determine the questions raised by 
the plaintiffs before a final decision is come to ın the suit in the City Civil Court 
between the parties. This suit 1s accordingly dismissed, but in the circumstances, 
I make no order as to costs. 


V.K. —— Suzt dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mnm. JusricE K VEERASVVAMI AND MR. Justice N KRISBNASWAMY 
REDDY 


S, Ramachandra Iyer, " 
(Receiver of AL VR ST. Estate, Devakottai) .. Appellani* 
0. ş 
RM. M A. Annamalai Chettiar and others . Respondents. 


Limiation Act (IX of 1908), sections 13, 19—Acknowledgment during the extended period of l:mitation 
under section 13-—İf can give a fresh start 


Section 13 of the Limitation Act, 1908, relates to computation of trme and allows exclusion of 
time in certain circumstances The fact is that to the extent exclusion 1s allowed, there 15 1n effect 
a pro tanto extension of the period of limitation, unlike under section 4 On account of such exclusion, 
during the resulting period of limitation so to speak, there can well be an acknowledgment under 
Section 19 ‘This is clear from the opening words of section 19 (1), namely, “ before the expiration 
of the period prescribed for a suit or application’ If therefore an acknowledgment 1s within the 
period of limitation prescribed, but as computed after exclusion of trme mentioned 1n section 13, it 
18 difficult to see why it 1s not within the ambit of section 19 


Maqbul Ahmad v Onkar Pratap Narain Singh, 68 ML] 665 (B.C) and Jayarama Arar v. 
ea a AIR 1965 Mad 459, distinguished as bemg concerned with section 4 of Act IX o 
19 


Editorial Note —It 1s difficult to follow how the last payment made on 21st June, 1955, 15 material 
for saving limitation in the instant case A part payment having been made on Ist July, 1949, İrmita- 
tion for filing the suit would not have expired before Ist July, 1952, assuming that Article 73 of 1908 
Act governed the case The defendant having been absent from India from 14th June, 1952, to 
3rd September, 1960, a suit filed on 3rd September, 1960 (which in fact was done) would have been 
saved under section 13: In this view, a decision on the question whether an acknowledgment during 
the extended period of limitation under section 13 could give a fresh start would have been unnecessary. 

Appeal against the Decree of the Court of the Subordinate Judge, Devakottai, 
in Original Sut No. 53 of 1960. 


R. Sethurama Sasiri, for Appellant. 
V. V. Raghavan and M WNaganathan, for Respondents. 


The Judgment of the Court was delivered by 


Veeraswami, F.—The appellant brought the suit, out of which this appeal arises, 
for recovery of Rs. 13,118-75 due on a promissory note, inclusive of interest, to 
AL. VR. ST. Estate, Devakottai. The appellant was appointed Receiver by this 
Court on goth September, 1959, pending disposal of A.S. No. 223 of 1959. The 
promissory note was admittedly executed by the first respondent on 5th July, 1946, 
for a sum of Rs. 10,000 borrowed from the estate at its Madurai branch. On tst 
July, 1949, there was a payment of Rs 250 On 14th June, 1952, there was a 
further payment of Rs. 2,000 by bank draft sent by the first respondent from Ipoh, 
with a covering letter. The suit was instituted on 3rd September, 1960 By an 
amendment of the plaint, another payment of Rs 1,000 by a similar draft from the 
first respondent from Ipoh dated 21st June, 1955 was set up It was specifically 
asserted ın the plaint that this sum was received in part payment of the debt. The 
first respondent filed a counter-affidavit opposing the amendment But, there he 
merely mentioned that he did not admit the allegation that such a payment was made, 








" * Appeal No, 184 of 1962, 12th December, 1966, 
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The additional written statement filed by the first respondent was in no better terris, 
But, in the evidence, it was put in issue as to whether the sum of Rs, 1,000 paid was 
on account of the suit promissory note or some other transaction. The Court 
below found that this payment was not towards the promissory note and held that 
the suit was barred by limitation. 


Before us the factum of payment of Rs. 1,000 by draft is not disputed. What 
is in controversy, however, is, whether the payment was towards the suit promissory 
note  Ifi:t was, the further question would be whether that would, ın any case, 
save limitation In our opinion, the last payment was clearly towards the suit 
promissory note, and we cannot accept the finding of the Court below to the 
contrary. $ 


The bank draft was issued by the Chartered Bank of India, Australia and China 
and bore No. 54/258 dated 21st June, 1955, and was in favour of AL VR. ST 
Veerappa Chettiar The draft was addressed to the Indian Overseas Bank Ltd., 
on 4th July, 1955. There was an entry for the receipt in the family day-book, 
Exhibit 21, on the same day The recital of this entry was that it was credited 
towards the promissory note. Exhibit A-21 was a family account The bank pass- 
book, Exhibit A-22, which also pertains to the family, contains an entry relating to 
the receipt of this sum. It appears that along with the draft was sent a covering 
letter, which is not produced. There is, however, a reference to the sum of 
Rs. 1,000 in Exhibit A-5 dated 6th January, 1956, which was written by the first 
respondent to Veerappa Chettiar In thisletter, while referring to the earlier payment 
on Ani 7th of Rs. 1,000 by bank draft, the first respondent said that the amount might 
be credited in the Thanathu account ‘The letter further stated that the balance will 
be paid to the addressee and the debt cleared and 1t need not be mixed up with 
what was in common. This documentary evidence unmistakably shows that the 
sum of Rs 1,000 was credited towards the promissory note The Court below, 
however, considered that the reference in Exhibit A-5 to * Thanathu’ account and 
certain mistakes crept into the entry in Exhibit A-21 relating to the receipt of 
Rs. 1,000 by draft, showed that the amount was not earmarked towards the promis- 
sory note but it was a payment on some other transaction We are unable to agree 
with this reasoning. ‘The mistakes in the entry in the account book seem to be by 
inadvertence and are inconsequential. We are satisfied that the entry related only 
to the draft in question. There 1s no reason to doubt the genuineness of the account 
and the particular entry No doubt, Exhibit A-5 shows that the sum may be credited 
towards the * Thanathu’ account. We are inclined to think that there must have 
been some kind of understanding between the first respondent and the addressee in 
regard to the promissory note debt and the addressee was particular that the amount 
should be paid into his hand Nevertheless, the addressee, when the amount was 
received, credited it is the family account and towards the promissory note. ‘There 
is no reason to think that this entry was made with a view to create evidence, We 
are aware that the Receiver was not initially in possession of the fact relating to the 
last payment towards the promissory note. On 24th October, 1959, or so, Veerappa 
Chettiar handed over to the Receiver the records relating to the family By then, 
Veerappa Chettiar and his brothers were in litigation and the dispute was in appeal 
pending in this Court. Itis possible that particular care was not taken in handing 
over to the Receiver all the papers or fully posting him with complete information. 
Having regard to the facts and circumstances we have mentioned, we place no 
reliance on the evidence of the first respondent that the sum of Rs 1,000 was paid 
towards some other account. He never set up that case at the carherst opportunity. 
If his case was true, there is no explanation why he could not have mentioned it in 
the counter-affidavit in the application for amendment of the plait, or at least in 
the additional written statement Except his assertion, there 1s nothing to show 
that the sum was paid towards a transaction other than the promissory note. We 
reverse the finding of the Court below and hold that the last payment of Rs. 1,000 
was also towards the suit promissory note. 


If that be the case, as we hold,the question then 1s, whether the suit was within 
time. The Court below finds that between 14th June, 1952, and 3rd September, 
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1960, the first respondent was away in Ipoh. It is common ground that if the 
plaintiff could have the advantage of section 13 of the Limitation Act, 1908, for the 
purpose of section 19, the suit would be within tame. Mr. V, V. Raghavan for the 
first respondent contends that any part payment or acknowledgment made during 
the period extended in effect under section 13, will not avail for start of a fresh period 
of limitation under section 19 He says that the exclusion permitted by section 13 
is only for the purpose of institution of a suit and cannot extend to part payment or 
acknowledgment of hability. To put it differently, his argument is that section 19 
1$ not a computation section and that this provision merely says that if there is an 
acknowledgment of lability before the expiration of the period prescribed for a 
suit, a fresh period of limitation shall be available from such date. In our view, 
this contention cannot be accepted.® 


Section 3 of the Limitation Act, 1908, says that subject to the provisions in 
sections 4 to 25, a suit instituted after the period of limitation prescribed therefor 
by the First Schedule shall be dismissed Sectiqns 14 to 18 provide for either addi- 
tion or exclusion of time in the computation of the period of imitation If limita- 
tion expires during Court holidays, section 4 permits a suit 6r appeal or application 
to be instituted on the day the Court reopens. ‘This is not a case of addition to the 
period of limitation. This section has nothing to do with the computation of the 
period of limitation and it does not extend the time prescribed All that the section 
does 1s to extend a concession, namely, that notwithstanding the expiry of the period 
of limitation during the holidays, the suit, appeal or application may be filed on the 
day the Court reopens. It follows, therefore, that where the limitation expires during 
the holidays, after that event and before the Court 1eopens, there 1s no question of 
making any acknowledgmert as so to give a fresh start of limitation "This is because 
an acknowledgment has to be made before expiry of the period prescribed for insti- 
tution of a suit and the period of limitation. having expired during the holidays 
thereafter there can be no acknowledgment of the debt merely because section 4 says 
that the suit may be filed on the day the Court reopens. But the case 1s different, as 
we think, under section 13 That relates to computation of time and allows 
exclusion of time 1n certain circumstances. The fact 1s that to the extent exclusion 
1s allowed, there 1s in effect a pro fanto extension of the period of limitation, unlike 
under section 4 On account of such exclusion, during the resulting extended 
period of limitation so to speak, there can well be an acknowledgment under section 
19. This, we think, is clear from the opening words of sub-section (1) of section 19, 
namely, “ before the expiration of the period prescribed for a suit or application ”. 
It is true the period of limitation prescribed is always the same. But when the law 
directs that 1n computing such prescribed period, exclusion of time should be allowed 
in certain circumstances, the period prescribed falls over a longer period than the 
time prescribed without exclusion. If, therefore, an acknowledgment is within the 
period of limitation prescribed, but as computed after exclusion, we do not see why 
it 1s not within the ambit of section 19 On that view, we think that the suit in 
within time. 


The view we have taken receives support from Sambayya v. Pedda Subbayya* 
and Subbaraya v Eswaramoorthy®. ‘These two cases, no doubt, relate to exclusion 
of time under different enactments, but, ın our opinion, the principle is the same 
Magbul Ahmad v. Onkar Pratap Narain Singh? and Fayarama Aayar v. S. Rajagopalan* 
to which Mr. Raghavan made refererce, do not assist hum, as they were concerned 
with the applicability of section 4. 


The appeal 1s allowed The decree and judgment of the Court below are set 
aside and the suit is decreed with costs here and the Court below. 


V.K. = 





Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusricE M NATESAN. 


Isakki Ammal alias Thayammai Ammal .. ppellani* 
v. 
Pappammal and others .. Respondents. 


Deed—Gonstruction—Purported deed of settlement—If and when may be construed as partly operating as 
deed and partly as mil —Interpretation of deeds—General principles. 


A document can contain a legal declaration of the tention of the executant with respect to his 
property to take effect after his death notwithstandmg that the document may contain other provisions 
to take effect during his lifetime A part of the mstrument may operate tn praesentt as a deed and 
another tn futuro as a will If a deed is severable and part of it clearly testamentary, such part may 
take effect as a will though the remaining parts are not testamentary But the essential distinction 
and a necessary element to read a will in such a document 1s that the relative provisions must be 
severable. A willisin all cases revocable, even though the testator may declare ıt irrevocable Where 
an instrument 1$ deed 1n form, there must be something very special in the case to justify 1ts being 
treated as testamentary ın character. ə 


The cardinal rule of interpretation of deeds as well as other instruments is to look for the inten- 
tion of the executant ın the wards of the document and for that purpose the language of the entire 
deed has to be taken into consideration As far as possible the interpretation should be such that 
effect 15 given to all the parts and no potion of the instrument is rejected. In the construction of a 
document the prime factor to be found 1s the intention of the executant as exprsssed in the deed The 
intention has to be gathered from the document itself, and if the words are express and clear, effect has 
to be given to them and there can be no extraneous enquiry as to what was thought or intended, But it 
18 well esatablished that where there is ambiguity in the language employed it is permissible to look 
to the surrounding circumstances at the time of execution to determine what was intended to be con- 
veyed by the language used Very often the status and training of the parties using the words have to be 


taken into consideration Very many words are used in more than one sense and the sense differs 
according to the circumstances and context. 


us 


Where the intention of the executant 1s clear but the language 1s ambiguous and when it appears 
from the context that a word must have been incorrectly employed by the testator in the place of some 
other word, the Court could read the word asit ought tobe But of course in the guise of construction 
one cannot rewrite the deed and 1t 1s permissible to look for the intention only when the language 18 
not clear Also extrinsic evidence of the intention is not admissible Only when there 1s doubt, evi- 


dence 1s permissible as to what the words mean or how they are to be applied to the circumstances of 
the executant 


When considering whether the settlor intended a particular provision to be testamentary or not, 


one can properly refer to the specific provision by the settlor that he had no right to revoke the terms 
of the deed. 


In the matter of construction of documents authorities and decisions on particular documents are 
not of much help They can be looked up as illustrations of the principles that should guide interpre- 
tation In the ultimate the effect of the words of any particular document has to depend upon the con- 
text 1n which the words have been used and would be conditioned by the tenor of the document. 


The deed of settlement, on the facts and circumstances of the present case cannot, on 1t$ true con- 


struction, be regarded as partly operating tn praesent: as a deed and partly 1 futuro as a testamentary 
disposition. 


Appeal against the Decree of the District Court, Tirunelveli, in Appeal Suit 
No. 209 of 1960 preferred against the Decree of the Court of the District Munsif of 
Srivaikuntam in Original Sut No. 61 of 1959. 


R. Ramamurthy Ayyar, for Appellant. 
M. M. Ismail and R G. Rajan, for Respondents. 
The Court delivered the following 


Jupement.—This Second Appeal by the plaintiff raises a short but not an easy 
question m the construction of a deed. The Courts below have differed m their 
views. Briefly stated the point for decision 1s whether a purported deed of settle- 
ment 1s a composite instrument being a deed of settlement m respect of specified pro- 
perties and a testamentary document ın relation to the remaining properties of the 
settlor. The deed m question was executed by Arunachalam Pillai, a Hindu 
Vellala, residing at Palayamkotta:i, Tirunelveh district, on 21st April, 1927, as a 
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marriage settlement on the eve of his third marriage. The preamble to the document 
sets out the circumstances under which the document was executed. Has first wife 
was dead and had left a daughter Isakki who had been married away. He had 
taken a second wife by name Meenakshi about 8 years previously ; but she had no 
issue and it 1s in these circumstances he sought the hand of the present plaintiff as 
third wife in the hope of continuing the line. She was his uncle’s daughter, then just 
aged 16, and the deed recited that when the marriage proposal was made, her father 
insisted on settlement of some properties as a condition for the marriage, 1nasmuch 
as the second wife was living and there was besides the daughters by the first wife 
Items 1 and 2 of the plaint schedule were settled on her 1n the circumstances under 
the deed, the deed to take effect on the date of the marriage, the marriage being fixed 
about a fortnight ahead. & 


The operative portion of the deed provides for the settlor and the settlee to 
enjoy the properties jointly during their lifetime, the settlee living with the settlor. 
Durmg the settlor’s lifetime the settlee cannot by herself in any way encumber or 
alienate the properties Even so during the settlee’s lifetime, the settlor was not 
entitled by himself to encumber or alienate the properties ‘Tehen comes the clauses 
of the deed requiring construction. Having provided for the'enjoyment of the settled 
properties during their lives, the deed proceeds to provide for the future devolution of 
the properties settled. Under the first clause after his and her lifetime, 1f she had 
male heirs they were to take the scheduled properties and his other properties with 
absolute nghts. The construction contended for is that this clause is partly a trans- 
fer in praesentt under the settlement and partly a testamentary disposition. 


It 1s contended that all the remaining properties of the settlor not the subject of 
the settlement are testamentarily disposed of by this clause. The next clause pro- 
vides that if the settlee had only female heirs, the said female heirs and the settlors’ 
first wife's daughter Isakki aas ‘Thangathammal should partition (the properties) 
equally and enjoy. Itis contended that these female heirs take and-divide not only 
the properties, the subject of settlement but also the other properties of the settlor. 
The third clause provides that in the event of the settlee having no heirs she would 
take the properties scheduled under the deed with absolute rights. Then follows a 
clause providing against revocation of the settlement under any circumstance. 


The settlor died about the year 1937 leaving no male issue even by his third 
wife, the present plaintiff. He had by her only a daughter by name Meenakshi 
now alive. The second wife is also dead and the first wife's daughter Isakki died in or 
about 1945 leaving her two children, defendants 1 and 2. The third defendant in 
the suit 1s the husband of the first defendant. The plaintiff has come forward with 
this suit basing her title to the propertiesset outin Schedules 3 to 8 in the plaint as 
heir to the deceased Arunachalam Pillai. She contends that the estate which she 
had inherited from her husband on his death in these properties has, under the 
Hindu Succession Act XXX of 1956, become enlarged into an absolute and hen- 
table estate. Schedules 1 and 2 to the plaint are the properties which were settled 
on her by her husband and she claims a life interest in the same. It 1s alleged by her 
that defendants 1 and 2 are setting up title to the properties described in Schedules 
3 to 8 as co-owners along with her Possession 1s sought from the defendants of the 
properties described 1n Schedules 3 and 5 and declaration of her title and injunction 
is sought 1n respect of the other properties. A shop has been constructed on the 5th 
Schedule item. The trial Court which found for the plamtiff on the construction of 
the deed, decided that the construction of the shop was by defendants 1 and 2 at their 
expense and before the plaintiff could have possession of the 5th schedule item, she 
should pay a sum of Rs. 2,000 as compensation to defendants 1 and 2 The appel- 
late Court which has found against the plaintiff on the construction of the deed, 
finds on the merits that the plaintiff need not compensate defendants 1 and 2 for 
the construction of the shop as she had herself spent for the construction. As desired 
by the parties, the property set out m Schedule 8 has not been the subject of relief. 
The learned District Judge on his interpretation of the deed, has held that the 
plaintiff will be entitled to a life estate only in all the properties, that is even ın the 
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properties described in Schedules 3 to 7, defendants 1 and 2 having a half right in the 
vested remainder along with the plamntiff’s daughter. In that view, possession had 
been directed to be delivered to the plamtiff of the 3rd and 5th scheduled properties. 
Her possession of the properties for her lifetime 1s protected by injunction. 


The short though not simple question for decision 1s whether on its true construc- 
tion the document Exhibit A-1 while bemg a deed of settlement operating in 
praesent: on the properties set out 1n Schedules 1 and 2 of the plaint, is also a testa- 
mentary document in respect of the remaınıng plaint items. That a document can 
be partly testamentary and partly immediately effective as a settlement 1s not in 
dispute. A document can contam a legal declaration of the intention of the exe- 
cutant with respect to his property to take effect after his death notwithstanding that 
the document may contain other provısıons"to take effect during lus lifetime. A 
part of the instrument may operate zn Praesent: as a deed and another in futuro as a 
will see Chandmal v. Lachm Jara. If a deed is severable and part of it clearly 
testamentary, such part may take effect as a will, though the remamung parts are 
not testamentary. But the essential distinction and a necessary element to read a 
will in such a document is that the relative provisions must be revocable “A 
will 15 in all cases revotable, even though the testator may declare it irrevocable.” 
Theobald on Wills, 12th Edition, para. 78, page 28. Also as pointed out by this 
Court ın Jgnatia Brito v. Rego?, where an instrument is deed in form, there must be 
something very special in the case to justify its being treated as testamentary in 
character. Now bearmg in mind that a document could be ambulatory and testa- 
mentary in part and effective as a settlement an part, I shall proceed to construe the 
relevant clauses. 


The cardinal rule of interpretation of deeds as well as other instruments is to 
look for the intention of the executant ın the words of the document and for that 
purpose the language of the entire deed has to be taken 1nto consideration. As far 
as possible the interpretation should be such that effect :s given to all the parts and 
no portion of the instrument 1s rejected. In the construction of a document the 
prime factor to be found 1s the intention of the executant as expressed in the deed. 
The intention has to be gathered from the document itself, and, 1f the words are 
express and clear, effect has to be given to them and there can be no extraneous 
enquiry as to what was thought or intended. But it 1s well established that where 
there 1s ambiguity in the language employed it 1s permissible to look to the surround- 
ing circumstances at the time of execution to determine what was intended to be 
conveyed by the language used. Very often the status and training of the parties 
using the words have to be taken into consideration. Very many words are used 
in more than one sense and the sense differs according to the circumstances and 
context. It was stated by Sir Gorrell Barnes, P. in the testamentary suit, Simpson v. 
J'oxon?, 

“But what a man intends and the expression of his intention are two different things He is bound 
and those who take after hum are bound by his expressed intention If that expressed intention 18 


unfortunately different from what he really desires so much the worse for those who wish the actual 
intention to prevail." 


In River Wear Commissioners v. Adamson*, Lord Blackburn sets out the rule thus: 


“Tn all cases the object 1s to see What 1s the intention expressed by the words used. But from the 
imperfection of language 1t 15 1mpossible to know what that intention 1s without inquiring further and 
Seeing what the circumstances were in reference to which the words were used and what the onyect 
appearing from these circumstances which the person using them had 1n view, for the meanıng of 
words varies according to the circumstances 1n respect of which they were used. 


To construe the settlement deed in the present case Exhibit A-1, we have ths 
that ıt 15 an instrument duly stamped and registered as a deed of settlement of speci- 
fied properties. The settlor was out only to settle specified properties for his would 
be third wife and not generally provide for the devolution of all his properties. 
Exhibit A-1 sets out in the Schedule the properties which are the subject of the settle- 
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ment, The occasion for bringing up the instrument ısset out in the preamble portion. 
On behalf of the plaintiff who was taken as third wife, her father had insisted on 
settlement of properties. ‘The instrument is executed on the eve of the marriage 
and the deed itself states that ıt is a marriage settlement As regards the properties 
settled the deed first deals with the rights of the settlor and settlee therein during 
their hfetime. The controversial part of the document starts when providing for 
the subsequent devolution of the properties settled. The relevant clauses run thus: 


““ eTöif G9)/ 69 uiejib MKcraoyjor_wagyib og üen dig Lİ ir e cA por 
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er eli eli s, ssri emr Sens UO (Seo 5 y $s Gau eri”, s) Şen yildə "" 


The first three clauses have to be read together, a single thought pervades the 
provisions, and when read through one sees gaps and ambiguity. In the event 
of the settlee having male heirs while providing that the male heirs shall take an 
absolute estate 1n the properties settled after the lifetime of the settlor and settlee 
on a first reading it reads as if 1t is further provided that they shall so take the other 
properties of the settlor also. A single verb serves for both sets of properties I am 
asked to read in this clause a testamentary disposition in respect of the remaining 
properties of the settlor I will then be reading a single clause in the instrument 
partly as testamentary and partly as a deed. Now this clause provides for devolution 
after the lifetime of both the settlor and settlee — With reference to the properties 
specified and settled there can be no difficulty or doubtan applying the clause, 
The survivor of the two spouses takes a life estate with remainder over to the male 
heirs. A marriage settlement quite commonly takes that form. The position gets 
complicated when I have to construe the clause with reference to the remaining 
properties of the settlor. ‘The learned District Judge interprets this clause as giving 
a life estate ın them to the settlee after the lifetime of the settlor if she outlives him. 
The sons do not inherit even these properties on the death of the father; tuey take 
the properties only after the lifetime of the widow, just as in the case of the settled 
properties. Its this interpretation that makes me hesitant to fall in with the lower 
Court. No doubt if the settlor outlives the settlee, on his death, whether the clause 
is given effect or ignored in relation to the other properties, the sons take the other 
properties absolutely as heirs. 1n the event of the settlee outliving the settlor, there 
is no specific provision vesting the other properties on the settlee or for that matter 
on anyone else in the interregnum. ‘The words by themselves if given effect to 
only postpone the sons for the lifetime of their mother and it 1s contended for the 
defendants that they will meanwhile vest ın the settlee for her life like the settled 
properties. To this the argument on behalf of the plaintiff is that the settlor had 
not embarked on making any testamentary disposition then to attribute to him an 
intention to postpone the vesting of his properties on his male heirs for the lifetime 
of the plaintiff. Itisargued that this is to find 1n him an unreasonable or capricious 
intention. He was anxious to get a son. He was taking a third wife to have male 
progeny. It was not any infatuation for the girl that brought about the settlement. 
Certainly he was not anticipating that the male progency expected would be 
wayward. Why then should he postpone his sons inheriting his other properties 
on his death? If they are postponed to take after their mother they may be post- 
poned for decades, they may become grandfathers before they get their fathers? 
estate. Then there was the second wife alive and it 1s pointed out for the plaintiff 
that there is absolutely no evidence of any other provision having been made for 
her maintenance May be she has had no issue, but only eight years had elapsed 
after her marriage and why should one presume that he was ignoring her altogether, 
Learned Counsel for the plaintiff argues that the circumstances do not warrant 
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imputing a testamentary intent to the settlor in this clause ignoring just and lawful 
claims and demands on his dispositive powers. It is submitted that the reference 
to the other properties of the settlor 1s only by way of illustrating the absolute 
character of the estate that would be taken by the sons only emphasising the estate 
they would be taking Whether ıt has any significance or not, the language used 
in relation to the female heirs is different and this may explain the need for ıllustra- 
tion. Hence I may refer to the observations ın Paich v. Shore! : 

The rule is, that if an instrument be a deed m its form 1n order to hold it 18 testamentary, or in 
the nature of a will, there must be something very special in the case , 1t must even go to this extent 


that ıt was the intention of the settlor that the instrument was to be ambulatory till his death, and 
then to operate at all events , or that he intended the instrument to be a will, anzmo testandi." 


The test of revocability may be satisfied in this case, as the document states 
that the executant has no power to revoke the settlement and the clause may be 
confined to the settled properties. But all the same when both the classes of proper- 
ties, the properties settled as wel] as the other properties are dealt with by a single 
clause to construe that the same words apply zn praeseni? in respect of one set of 
properties and are teséamentary ın respect of different set of properties, the language 
and the occasion must be compelling The question 1s, do the language and 
circumstances of 1ts user call for such drastic departure by interpretation. I do not 
see why, if without violence to the language the reference to the other properties 
can be read as merely a statement of a fact that will happen a construction involving 
an unlikely intention should be adopted. The language of the provision does not 
compel that both the sets of properties must be taken at the same time, that is, 
after the death of the settlor and his wife It seems to me that the settlor only points 
outthat the male heirs will be taking his other properties absolutely and provides 
that along with those propertes they shall take the settled properties also 
absolutely after the hfetime of the mother the settlee. "The settlor expresses his 
wish that the settled properties should follow the devolution of his other properties. 
He was not by the document providing for the devolution of his other properties. 
Clearly however read he has made no provision with reference to the remaining 
properties in the event of the settlee having neither male nor female heirs. This 
is a pointer that the settlor may not be on the subject of disposition of his other- 
properties then. The reference to the other properties can be read as reference to 
an event that will happen on the death of the settlor, “ 10 5 ayıb ereir Qer 5 5 
sdujib’? just means “in b mb ere Qer d a 5 sĞər ni Gümre) "”—that is the 
sons will take the settled properties absolutely even as they would take his 
other properties. In Willams on Executors and Admunistrators, 14th Edition, 
Volume 2, it 15 pointed out at page 512 . 

“Where the words of the will are unambiguous they cannot be departed from merely because 
they lead to consequences capricious or even harsh and unreasonable , but where they are capable of 
two interpretations, that construction of them ıs to be adopted which isin accordance with an 
intelhgible and reasonable, and not a capricious or anomalous result A testator must not be 


presumed to intend an absurdity , but, if shown by the context or by the whole will to have so 
intended, the intention, if not illegal, must be carried out ”’ 


The principles applicable in the construction of a deed are not different. To 
accede to the construction adopted by the appellate Court is to ascribe to the testator 
who has been so anxious to get a son a desire not m consonance with the normal 
wishes and attitudes of the class of people to which the testator belongs. A Court 
construing an ambiguous document cannot shut out such considerations. Where 
the language is not clear, I am not prepared to impute such an intention to the 
settlor in the case in the year 1927, and the construction should not be guided 
by the subsequent events and the need for what may be considered an equitable and 
rational interpretation 1n the state of things now obtaining. I am not taking into 
consideration the argument of learned Counsel for the plaintiff that the properties 
were ancestral JI am on the construction of the deed and at the time he executed 
the deed even if the properties were ancestral, he was the sole coparcener absolutely 
entitled to the properties and would not have imagined that the birth of a son would 
52 -—— 
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fetter his disposal of the properties, But all the same I do not think that any Hindu 
could postpone his son taking his estate after him for the lfetime of his widow, 
when the son 1s yet to be born and nothing can be predicted about him. Where 
the intention of the executant 1s clear but the language 1s ambiguous and when it 
appears from the context that a word must have been incorrectly employed by 
the testator 1n the place of some other word, the Court could read the word as 
it ought to be. Illustrative of the Imits to which the Court will go in construing 
a document I may quote Willams on Executors and Administrators, 14th Edition, 
Volume ə, at page 516, referring to Forth v. Chapman’. 


“Thus, in Forth v Chapman}, where the testator deviced real and personal estate to A, and if he 
should die and leave no 15sue of his body, then to @ Lord Maclesfied said that ıt might be reasonable 
enough to take the same words as to the different estates of reality and personality in different senses, 
and as if repeated by two several clauses and that the words, “ have no issue "' a8 applied to the 
personal estate should be taken to mean, leave no issue at the teme of his death, but as applied to the 
freehold to mean an indefinite failure. of sue”? 


Chief Baron Kelly observed thus in Gwyn v. Noath Canal Co.?, 


6 
““The result of all the authorities is that when a Court of Jaw can cle&rly collect from the language 
within the four corners of the deed or instrument in writing the real intention of the parties, they are 
bound to give effect to it by supplying anything necessarily to be inferred from the terms used and by 
rejecting as superfluous whatever 1s repugnant to the intention so discerned ”. 


Odgers in his Treatise, Construction of Deeds and Statutes, 4th Edition, at page 48, 
gives another illustration . 


“For instance ın a marriage settlement the intention was to provide for all children, sons and 
daughters and the Court effected that intention by transposing the clause creating the power to make 
provision for younger children and that containing the limitation to the daughters in the event of 
there bemg no son; whereby the words ‘such younger children’ would include both sons and 
daugthers.” 


But of course ın the guise of construction one cannot rewrite the deed for the 
executant and 1t 1s permissible to look for the 1ntention of the executant only when 
the language ıs not clear and ıt becomes necessary to find out what the executant 
was at by the words used Also extrinsic evidence of the intention is not admissible, 
Only when there 1s doubt, evidence 1s permissible as to what the words mean or how 
they are to be applied to the circumstances of the executant. In my reading of 
the document, the executant has not expressed any testamentary intent by the words 
In question. 


To go to the next clause, the clause applicable ın the events that have happened, 
I agree with learned Counsel for the defendants that the clause providing for the 
contingency of the settlee having only female heirs must be read along with the 
preceding clause and goes with it. This provision as the previous one comes into 
effect after the lifetime of the settlor and the settlee. In the event of the settlee 
having female heirs, her female heirs and the first wife’s daughter have to take the 
properties equally. The question 1s do these female heirs take both sets of properties 
equally. It 1s contended for the plaintiff that even 1f the first clause should be read 
as containing a testamentary disposition in respect of the other properties, this 
clause does not necessarily take 1n the testamentary disposition. Learned Counsel 
contends that this can refer only to the scheduled properties. But Counsel for 
the defendants draws my attention to the very next clause where the contingency 
of the settlee having neither male or female issue 1s dealt with. ‘That clause 
provides that the settlee shall take the scheduled properties absolutely. fit should 
be held that the first clause 1s partly dispositive in character, it is difficult to hold 
that the second clause does not take 1n the other properties and make a testamentary 
disposition of them in the contingency contemplated therein. The second clause 
makes no reference whatever to the properties. It is understood in the context 
and the properties which are to be shared equally under that clause must only be 
the two sets of properties, referred to 1n the preceding clause, 








1. LP, Wens. 667, 2, (1868) LR, 3 Ex, 209 at 215. 
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The several clauses show a continuity of thought. 'To me it seems that a 
single subject-matter to deal with, devolution of properties after the lifetime of 
both is meant, 


The specific reference in the third clause to the settled properties is only by 
way of emphasis and not in contrast with the subject-matter of the clauses preceding. 
The clause immediately following the third clause refers to the document as a settle- 
ment and then follows the provisions against revocation. No doubt as stated earlier, 
if the disposition is testamentary, the mere fact that the testator has stated that it 
was irrevocable, will not stand in the way of revocation. But when considering 
whether the settlor intended a particular provision to be testamentary or not, one 
can properly refer to the specific provision by the settlor that he had no night of 
revocation of the terms of the deed and here the terms are not clearly severed, 
To read the reference to the taking of the other properties absolutely as merely 
setting out a fact that will happen and indicating separately that the male heirs 
will have the same absolute estate 1n the settled properties will be giving effect to 
all the provisions of the deed and will-be reading the document as a whole. No 
words will get omitted and no unintelligible and unreasonable effect will be given 
to the provisions of the deed. It:1s not contended that the document effects a settle- 
ment of the properties not specified 1n the schedules thereunder. It cannot be in 
view of sections 21 and 22 of the Indian Registration Act. 


For the defendant reference is made to Ramautar Singh v. Ramsundart+, In 
the matter of construction of documents authorities and decisions on particular 
documents are not of much help. They can be looked up as illustrations of the 
principles that should guide interpretation In the ultimate the effect of the words 
of any particular document has to depend upon the context ın which the words 
have been used and would be conditioned by the tenor of the document. In 
Ramautar Singh v. Ramsundari!, the testamentary clause and the dispositive clause 
in regard to the gift wete distinct and separate, and there was no doubt that the 
donor’s dominant intention was to pass his other properties also after his death 
to the donee. It 1s pointed out in that case that the intention cf the executant in 
respect of the other properties was not at all obscure, 


I am conscious that the construction which I find myself constrained to adopt 
may be having an effect which would not have been dreamt of by the settlor m 
view of the Hindu Succession Act XXX of 1956. If the settlor could be consulted 
today he may vehemently assert in the background of the subsequent events and 
legislation that his mtention was as now interpreted by the appellate Court. But 
the document has to be construed not in the light of events that have subsequently 
happened and the laws that have been subsequently passed. But for Act XXX of 
1956 the plaintiff will be having only a woman’s estate in the other properties of 
the settlor as his heir on the construction of the document which Vam inclined to 
take agreeing with the trial Court. Now by virtue of the Act the plaintiff will 
take the properties set out in Schedules 3 to 7 as absolute owner. 


The Second Appeal has to succeed. The variation of the decree of the lower 
appellate Court necessitated by the view I take is to grant the plamtiff a declaration 
that she is entitled to the properties set out in Schedules 8 to 7 of the plaint 
absolutely in substitution of the limited declaration granted by the appellate Court 
in clause 1 of its decree. The finding of the learned District Judge as to the 
construction on Schedule 5 properly 1s a finding of fact. Therefore in other respects 
the decree and judgment of the lower appellate Court have to stand affirmed. The 
Second Appeal is allowed to the extent indicated above. In the circumstances of 
the case the parties will bear their respective costs throughout. 


Leave granted. 
V.K. Appeal allowed in part. 


" ER — 





— 


1, ADR. 1959 Pat. 993. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
PRESENT '—Mmn. JusTIcE K. S. VENKATARAMAN. 


Venkataraman .. JPelilioner* 


Criminal Procedure Gode (V of 1898), section 195 (1) (a)—0 fence under section 175, Penal Gode—Gom- 
blasnt under section 195 (1) (a) of Criminal Procedure Gode—By whom should be filed 


'The petitioner, a karnam, was placed under suspension by the Revenue Divisional Officer and 
another person was asked to take charge from him The petitioner, however, refused to hand over the 
records to the new karnam who reported the matter to the Tahsildar The Tahsildar filed a complaint 
fo the Sub-Magistrate for prosecution of petitioner under section 175, Penal Code On the question of 
competency of the complaint, 


Held, the complamt filed by the Tahsildar was competent 

The argument that the complaint to be &ompetent under section 195 (1) (a) of Criminal Pro- 
cedure Code, should have been filed by the Revenue Division Officer 1s untenable The public ser- 
vant concerned referred to ın section 195 (1) (a) was only the new karnam and it was to him that the 
petitioner was legally bound to hand over the records though such obligation arose out of the order 
of the Revenue Divisional Officer Hence the new karnam or the Tahsildar to whom he was a sub- 
ordinate was competent to file the complaint. ə 

Petition praying that ın the circumstances stated there;n and in the affidavit 

filed therewith on the file of the High Court, the High Gourt will be pleased to 
quash the proceedings 1n C C. No. 2179 of 1966 on the file of the Court of the Sub- 
Magistrate, Tirukoilur. 


T. §. Arunachalam, for Petitioner. 
The Court made the following 


ORDER. —lhis 1s a petition under section 561-A, Criminal Procedure Code, 
to quash the proceedings instituted against the petitioner, in C.C, No. 2179 of 1966 
on the file of the Sub-Magistrate, Tirukodur. The petitioner Venkataraman 
was the karnam of Alur group of villages ın Tirukoilur Taluk. For dereliction 
of duty, the Revenue Divisional Officer placed him under interim suspension, 
pending framing of charges against him, and directed the karnam of Sholavanda- 
puram to be 1n additional charge of Alur group vice the petitioner. The petitioner, 
however, refused to hand over the records to the karnam of Sholavandapuram. 
That karnam reported the matter tothe Tahsildar The Tahsildar filed a complaint 
before the learned Sub-Magistrate under section 175, Indian Penal Code. ‘That 
is C.C. No. 2179 of 1966. The objection which the petitioner took before the 
learned Magistrate was that in view of the provisions of section 195 (1) (a) of the 
Criminal Procedure Code, the complaint filed by the Tahsildar was incompetent 
and that only the Revenue Divisional Officer, who passed the order of suspension, 
or some higher authority could have filed the complaint. This objection was 
overruled by the learned Sub-Magıstrate. The same objection 1s repeated before 
me. 


Section 195 (1) (a), Criminal Procedure Code enacts: 

“No Court shall take cognizance of any offence punishable under sections 172 to 188 of the Indian 
Penal Code, except on the complaint 1n writing of the public servant concerned, or of some other pub- 
lic servant to whom he is subordinate "' 

Section 175, Indian Penal Code reads thus : 


8 “Whoever, being legally bound to produce or deliver up any document to any public servant, as 
such, intentionally omits so to produce or deliver up the same, shall be punished with sımple 1mprison- 
ment .. a. . which may extend to one month or with fine which may extend to five hundred rupees 
or wl oth." 


Under section 195 (1) (a), Criminal Procedure Code, the complaint had to be 
in writing of the public servant concerned or of some superior officer. Now the 
public servant to whom under section 175, Indian Penal Code, the petitioner wa’ 
bound to hand over the records was the Karnam of Sholavandapuram. Hence 
the karnam of Sholavandapuram or the Tahsildar to whom he was a subordinate 
could file the complaint, and it was the Tahsildar who has actually filed the com- 
plaint. The complaint is therefore. competent. 


a OOÓnnÓs€Ó—————— a O————————————————————————————————————————————————— ÉÀáÓ 
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The argument of Sri T. S. Arunachalam, the learned Counsel for the petitioner, 
that the complaint should have been filed by the Revenue Divisional Officer or 
some higher authority, proceeds on the footing that the public servant concerned, 
referred to 1n section 195 (1) (a), Criminal Procedure Code, is the Revenue Divisional 
Officer. This 1s a wrong assumption, because the public servant concerned should 
be fixed with reference to section 175, Indian Penal Code. The public servant 
concerned 1s only the karnam of Sholavandapuram, because at was to him that the 
petitioner was legally bound to hand over the records. It may be that his obligation 
to produce the records arose from the order of the Revenue Divisional Officer. 
But all the same the public servant to whom the petitioner was bound to hand over 
the records was only the karnam of Sholavandapuram. 


The learned Counsel for the petitioner Mas relied upon two decisions. (1) In re 
Muse Ah Adam), and (2) Sante Lal Mehta v. Emperor?, These cases are, however, 
clearly distinguishable. In Inre Muse Az Adam}, the accused was charged under 
section 183, Indian Penal Code, with the offence of offering resistance to the lawful 
authority of a public servant by oDstructing the execution of a warrant of the Court 
of the Subordinate Judge. The charge was prosecuted by one Muse Al: Adam 
with sanction of the SuBordinate Judge, and was permitted to be withdrawn. It 
was held that the complainant spoken of 1n section 210, Criminal Procedure Code, 
must be deemed to be the Court resisted and not the person injured through the 
resistance, and that consequently, ıt was the Subordinate Judge alone who was 
competent to withdraw ‘The complainant was the Subordinate Judge the execu- 
tion of whose warrant was resisted Here the public servant concerned 1s the karnam 
of Sholavandapuram to whom the records had to be handed over. 


In Sant: Lal Mehta v. Emperor®, the accused was prosecuted under section 188, 
Indian Penal Code, for disobedience of a prohibitory order passed under section 144, 
Criminal Procedure Code, by the Commissioner of Police, prohibiting the carrying 
of daggers and other weapons. The proceedings were, however, mitiated only 
by the Sub-Inspector of Police. It was held that the public servant concerned 
within the meaning of section 195 (1) (a), Criminal Procedure Code, who had to 
institute the complaint was the Commissioner of Police or some higher authority. 
That was because the public servant concerned was fixed 1n that case with reference 
to section 188, Indian Penal Code, which runs. 

“ Whoever, knowing that, by an order promulgated by a public servant lawfully empowerd to pro- 
mulgate such order, he is directed to abstain from a certam act, or to take certain order with certain 
property ın his possession or under his management, disobeys such direction, shall, if such disobedience 
causes or tends to cause obstruction, annoyance or injury, to any persons lawfully employed, be punısh- 


ed with simple imprisonment for a term which may extend to one month, or with fine which may 
extend to two hundred rupees, or with both ”” 


The public servant there, for the purpose of section 195 (1) (a), Criminal Procedure 
Code, was the Commissioner of Police, who promulgated the order. The deter- 
mination of the public servant concerned will vary according to the particular 
offence concerned. 


In the result, the petition is dismissed. 
V.K. Petition dismissed, 





— fae 2. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice N KARısHNASVVAMY REDDY. 


Hajee Abdul Latheef .. Petitioner* 
v. 
Sri Sarguru Sarva Samarasa Sangam by its President Ramasvvamı 
Adigal and others .. Respondents. 


Gontract Act (LX of 1872), section 23—Contract for transport of persons by lorries—Lorries plying without 
permit—Contract if illegal— O uner of lorries if precluded from claiming lure charges. 


Where under a contract between the plaintiff and the defendant the plaintiff transports ın his 
lorries certain persons from one place to another, the fact that the lorries plied without a permit, in 
violation of the provisions of the Motor Vehicks Act, will not render the contract illegal under section 
23 of the Contract Act as to preclude the plamtiff from claiming the hire charges from the defendant. 
To invoke section 23 it must be shown that the agreement 1s made for illegal purposes or that 1t 1s 
against the publicpolicy The defendant by virtue of the contract 1s concerned only with the transport 
of persons and not as to how and ın what manner they are transported The illegality in the perfor- 
mance of the contract cannot be equated with a contract fnade for illegal purposes 


St. John's Shipping Corporation v. Joseph Bank, Lid, (1963) 3 All E R, 683, relied on. 


Petition under section 25 of Act IX of 1887 praying “the High Court to revise 
the Decree of the Court of the Subordinate Judge of Nilgiris, dated 28th July, 1964 
and passed in S.C.S. No. 451 of 1963. 


A. K. Sreeraman, for Petitioner. 
P. S. Balakrishna Iyer and P. S. Ramachandran, for Respondents. 
The Court delivered the following 


JupcmenT.—This Revision Petition has been filed by the plaintiff against the 
Judgment and Decree of the learned Subordinate Judge of Ootacamund dirmissıng 
a portion of the claim made by the plamtiffin S.C No. 451 of 1963. 


The plaintiff filed the suit for recovery of a sum of Rs. 1,773 being the lorry 
hire charges due from the defendants. The first defendant in the suit Sri Sarguru 
Sarva Samarasa Sangam represented by its President Ramasvvamı Adigal, was 
a registered Sangham at Coonoor of which the second respondent was its President. 
The third defendant was the Sixth All-Tribal Welfare Board represented by its 
Secretaries. The case of the plaintiff is that the defendant requested the plaintiff 
who 1s a lorry owner to transport Hull Tribes from various parts of the hills to 
'Ootacamund between 20th May, 1960 to 23rd May, 1960 when All-India Tribal 
Welfare Board had its conference, at Ootacamund. ‘The plamtiff pled four lorries 
and transported Hill Tribes to the conference at Ootacamund and on that account 
he made a claim for Rs. 1,173-06 as arrears due to him. The second defendant 
has personally undertaken to pay the arrears and therefore he was personally liable 
for the amount claimed by him. 


The first defendant, Sri Sarguru Sarva Samarasa Sangam resisted the claim 
stating that it had nothing to do with the Tribal Conference and that there was 
no contract between the first defendant Sangham and that he was not personally 
hable for any claim made by the plaintiff, and if the plaintiff had any relief, he 
should proceed agaımst the third defendant, namely, the All-India Tribal Welfare 
Board. The second defendant also disputed the quantum of arrears and refuted 
some of the 1tems claimed by the plaintiff. The third defendant, represented by 
one of the Secretaries filed a written statement stating that the Board had nothing 
to do with the alleged transactions and that he was an unnecessary party to the suit, 


The learned Subordinate Judge dismissed the suit against the first defendant, 
but he held that the second defendant was personally liable for the claim made by 
the plaintiff and that the third defendant was also liable for the claim Regarding 
the quantum of the claim made by the plaintiff, the learned Subordinate Judge 
disallowed a portion of the claim and decreed the suit against defendants 2 and 3 for 
as 

s C.R.P. No. 2370 of 1964. .:. 9th December, 1966. 
57 
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a sum of Rs. 494 94 with proportions costs. , Three items of amounts were disputed. 
by the defendants, namely :— 


€ ]. "The hire charges due for the lorry MDN No. 3534 


2. Asum of Rs. 140 which was claimed by the plaintiff as waiting charges for two lorries for 
two days, and 


3. A sum of Rs. 81-06. ” 


The learned Subordinate Judge, so far as 1tem No. 2 1s concerned, held that there 
was no contract between the parties that waiting charges should be paid and in 
the absence of such a contract the claim for Rs 140 on that count cannot be 
sustained. Learned Counsel for the petitioner is unable to show as to how the 
plaintiff was entitled to this sum 1n the absence of an agreement. This portion of 
the claim has been rightly disallowed. | Ever with regard to item No. 3 Rs. 81-06, 
I am of the opinion that this has also been rightly disallowed. In the ledger filed 
by the plaintiffs marked as Exhibit P-2, this item of the claim has not been entered 
and the plaintiff has not satisfactorily proved the claim for this amount. 1 therefore 
do not find any reason to interfefe with the findings of disallowing the claim of 
Rs. 140 and Rs. 81-06 covered by items 2 and 3. 


So far as 1tem No. 1 is concerned, namely, the hire charges claimed by the 
plaintib for the lorry MDN No. 3531, the contention of the defendants 1s that this 
lorry never plied for this conference and that it had no permit at all by the Regional 
Transport Authority to ply. ‘The learned Subordinate Judge upheld the contention. 
of the defendants and disallowed the clam There cannot be any dispute that 
the lorry MDN No. 3531 had no permit to ply for the conference. Exhibit B-1, 
the copy of the proceedings of the Collector of the Nilgiris dated 19th May, 1960: 
shows that the lorry had no permit to ply for conference. The learned Subordinate 
Judge found that even if the lorry was utilised for carrying persons for the conference, 
the claim is unsustainable on the ground that the transport was ilegal. He also 
observed that the plaintiff had not produced his trip sheet to show that the lorry 
had actually plied. ° 


Learned Counsel for the petitioner contends that the finding of the learned 
Subordinate Judge that the claim of hire charges for the lorry MDN No. 3 591 was 
illegal is not correct as the claim was not made on an illegal contract. I see there 
is force in this contention. The learned Subordinate Judge, in disallowing the 
claim on the ground of illegality was probably having 1n his mind section 23 of the 
Indian Contract Act. According to the contract, the defendants are interested only 
in the transport of Hill Tribes to the conference and there is nothing illegal in 
the contract itself nor can it be said that any public policy 1s involved. It is true 
that if the lorry had plied without a permit it will be an offence under the provisions 
of the Motor Vehicles Act. The right to claim the hire charges by the plaintiff is 
not based on the offence committed by him but it is based on fulfilling his part of 
the contract. namely, transporting the Hill Tribes to the conference. To invoke 
the provision of section 23 of the Indian Contract Act, it must be shown that the 
agreement 1s made for illegal purposes or that it 1s against the public policy. The 
defendants by virtue of the contract are concerned only with the fact of the Hull 
Tribes being brought to the conference by lorries and not as to how and in what 
manner they are brought. The illegality in the performance of the contract cannot 
be equated with a contract made for illegal purposes. 'This principle has been. 
clearly and succinctly stated in St. John's Shipping Corporation v. Joseph Bank, Lid.1. 
The facts ofthe case are that the plaintiff conveyed a cargo of wheat under a contract 
with the defendant from America to England in their ship which was overloaded 
The overloading of the ship was an offence. The plaintifi$ were charged and a 
fine was imposed on the plaintiffs 1n respect of the offence. It was found that by 
overloading the plaintiffs had earned a freight of £2,295. The defendants who- 
were endorsees of the bill of lading paid a part of the freight for their share but 
withheld £2,000 of the total freight contracted to be paid by them in view of the 
I ,  ... ———,... ,ıu..1.1İ1IHIII....— — 
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overloading. The defendants contended that the contract was unenforceable 
by reason of illegality, namely, overloading. In allowing the claim made by the 
plaintiffs Delvin, J., had observed as follows : 


(1) The overloading of the ship was an infringement of law that was not contemplated by the 
contract which did not render the contract unenforceable for illegahty , 


(2) the plaintiffs had to prove that the goods were delivered safely and need not prove that 
they committed an illegal act, namely, by overloading in delivering the goods , and 


(3) the plaintiffs were not barred from recovering the freight by the fact that the overloading 
was a crime, as the right to the freight was not brought mto existence by the crime. 
It is therefore very clear that the right to clam the hire charges by the plaintiff 
does not arise from the illegal performance of the contract mg , transporting persons 
by a lorry which had no permit, bu&arises from the fulfilment of the contract itself 
that the Hull Tribes are to be transported for the conference. The finding of the 
learned Subordinate Judge that the claim is illegal 1s not correct and has therefore 
to be set aside It is necessary that the Court must go into the question whether in 
fact the lorry MDN No. 3135 was used for trarsporting Hill Tribes and if so what 
was the amount the plaintiff will be entitled to as hire charges Though the 
plaintiff had not produced the trip-sheet, itis possible that he may let in any other 
evidence to substantiate his case. The finding relating to item No. 1, namely, 
the claim of hire charges for lorry No MDN 3135 1s set aside and the revision petition. 
is partly allowed. The suit will be remanded to the lower Court for fresh disposal 
according to law. "The parties will be at liberty to adduce fresh evidence. 


Costs of the parties to abide by the result in the lower Court. 
V.K. — Order accordingly 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—Mnr. Jusrice N. KnisNASVAMY REDDY 
Poovathai Udayyar and others . Petitaoners” 


Criminal Procedure Code (V of 1898), section 479-A (1)—Perjury in judiial | broceedengs—İnitatıon of 
action—Proper procedure. 


Itis very clear from section 479-A (1) of the Criminal Procedure Code that the Court intending to 
make a complaint 18 required to record a finding at the time of delivering the judgment that in its 
opinion a person appearing as a witness has intentionally given false evidence and that for the 
eradication of the evil of perjury and in the interests of justice, it is expedient that such a witness should 
be prosecuted for the offence. "This provision 13 mandatory. Even if the Court finds that a person. 
has deliberately given false evidence, it will not be a suffcient compliance of secion 479-A unless it 
also finds that a prosecution 1s necessary for the purpose of eradicating the evil of perjury and that it 1s 
expedient 1n the interests of justice. In the absence of a finding as required under Section 479-A (1) 
the order of sanctioning the prosecution cannot stand. 


Petition under sections 435 and. 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Sessions Judge, 
North Arcot Division at Vellore in Crl.M P. No. 565 of 1965 in S C. No. 19 of 
1965, dated 17th November, 1965. 


T S. Arunachalam, for Petitioners 
S. R. Srintvasan, for Public Prosecutor, for State 


The Court made the following 


Orver.—This revision petition has been filed against the order of the learned. 
Sessions Judge of North Arcot Division at Vellore preferring a complaint against 
the petitioners for having given false evidence in S.C No 19 of 1665. 


The petitioners were witnesses in a case of murder tried by the learned Sessions 
Judge. The learned Judge found that the petitioners have deliberately given false 
evidence and while delivering judgment acquitting the accused he observed that 

—— ———————— I a RR E RR EE EE E E 
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necessary action might be taken against the petitioners, P.Ws. 1, 2, 6 and 7, who 
had perjured before him. Subsequently, a petition was filed by the Sub-Inspector 
of Police, Vellore, praying for the prosecution of the witnesses for perjury. Notice 
was given to the petitioners on this application. The petitioners contended before 
the learned Sessions Judge that the petition was not maintainable as a definite 
finding was not given in the judgment at the time of its pronouncement as required 
under section 470-A of the Criminal Procedure Code. The learned Sessions Judge 
negatived the contention of the petitioners and ordered institution of complaint 
against the petitioners for perjury. 


The learned Counsel for the petitioners reiterates the same contention raised 
before the learned Sessions Judge that the requirements under section 479-A of the 
Code of Criminal Procedure were not compliéd with while sanctioning the prose- 
cution and that the order of the Court below isillegal. "There is force ın this conten- 
tion. Section 479-A (1) so far as 1t 1s material to the present case, is 1n these terms : 

** When any . criminal Court 3s of opinion that any person appearing before it as a wit- 
ness has intentionally given false evidence 1n any stage of the judicial proceedings. . ... . and that, 
for the eradication of the evils of perjury. . ..and in the interests of justice, 1t 18 expedient that 

such witness should be prosecuted for the offence which appears to have been committed by him, the 
Court shall, at the time of the delivery of the judgment or final order disposing of such proceeding, 
record a finding to that effect stating 1ts reasons therefor and may, 1f it so thinks fit, after giving the 
“witness an opportunity of being heard, make a complaint thereof." 
It 1s very clear from the provisions of this sub-section that the Court intending to 
make a complaint 1s required to record a finding at the time of delivering the 
_judgment that in its opinion a person appearing as a witness has intentionally given 
false evidence and that for the eradication of evil of perjury and 1n the interests of 
justice, 1t 1s expedient that such a witness should be prosecuted for the offence. 
This provision is mandatory. Even if the Court finds that a person has deliberately 
‘given false evidence, 1t will not be a sufficient compliance of section 479-A unless 
it also finds that a prosecution is necessary for the purpose of eradicating the evil 
of perjury and that ıt 1s expedient ın the interests of justice. It may be m certain 
cases a Court may not sanction prosecution for perjury if it finds after applying its 
‘mind to the various circumstances available before ıt that ıt 1s not expedient In 
Dr. Pal Chaudhry v. State of Assam1, the Supreme Court has held that 1n the absence 
of a finding as required under section 479-A(1) the order of sanctioning the prosecu- 
tion cannot be allowed to stand. 


' "The learned Sessions Judge in this case has of course found that the petitioners 
have deliberately given false evidence, but he has not given a finding that the prose- , 
cution of the p:tıtıoners for perjury was necessary for the eradication of the evils 
of perjury and that 1t was expedient in the interests of justice that the petitioners 
should be prosecuted. The order made by the learned Sessions Judge was 1n breach 
"of the express provision of section 479-A (1). 

The result therefore 1s that the order of the learned Sessions Judge 1s set aside and 
ithe revision is allowed. 


V.K. Revision allowed. 


7“ “ab, 
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II UNION OF INDIA Y. PARTHASARATHY CHETTY (Ramaprasada Rao, J.). 453 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mm. Justice T RAMAPRASADA Rao. 


The Union of India owning the Southern Railway by its General 


Manager, Madras .. Pettironer* 
2. 
G. V. Parthasarathy Chetty and others .. Respondents. 


Rarlways Act (LX of 1890), sections 73, 77—Endorsee of ratlway receibt—İf can sue railway ın his own name. 


An endorsee of a railway recerpt would have locus stand: to maintain an action agamstthe railway 
for loss caused to the goods only if he 1s able to show that there had been a transfer of title to the goods- 
which the said railway receipt represents in his favour and that he 1s holding the receipt which is con- 
Sidered to be a document of title, as the con*ignee of the goods. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Decree of the Court of the Small Causes (Full Bench), Madras, dated roth 
July, 1964 and passed in. N T.A. No. 42 of 19G4 (S.C.S. No. 8276 of 1962, Court 
of Small Causes, Madras). 


M. M. Ismail and N. Maninarayanan, for Petitioner. e ^ 
V. Venkataseshayya and $. Veeraraghavachariar, for Respondents 
The Court delivered the following 


TUDGMENT —İn this case an interesting question has come up before me 
whether the endorsee of a railway receipt can, by reason of such endorsement, 
institute a suit in his own name and recover damages from the Railway on the 
ground that the goods consigned through the railway had suffered a loss The 
only point that was argued even before the New Trial Bench was as regards the 
maintainability of the suit. The New Trial Bench held that the suit was maintain~ 
able and affirmed the trial Court’s judgment, and granted a decree. As against 
this judgment and decree of the New Trial Bench this Givil Revision Petition has 
been filed, and Sri M. M. Ismail once agam contends before me that the suit filed 
by the endorsee of the railway receipt in his own name is not maintainable. He 
has cited before me a Bench decision of our High Court in Yacob Rowther Sons v. 
Ümon of India, and also the decision of the Supreme Court in Umon of India v. West 
Punjab Factores? ‘Though he referred me to the ratio in Morm Mercantile Bank v. 
Union of India?, it does not appear to be relevant for the purposes of this case, as, 1n 
the later decision cited by him, the ratio :s fully and positively set up by the Supreme 
Court In Union of India v. West Punjab Factories?, the question arose whether a 
consignee described eo nomine as the consignee under the railway receipt had 
locus stand: to bring a suit on the mere fact that he held the railway receipt on such 
endorsement, The following passage from the above decision of the Supreme Court. 
ig apposite: 

“ [tis true that a railway receipt 1s a document of title to goods covered by rt but from that alone 
it does not follow, where the consignor and consignee are different, that the consignee 1s necessar iy 
the owner of goods and the consignor in such circumstances can never be the owner of the goods The 
mere fact that the consignee 1s different from the consignor does not necessarily pass title to the goods 
from the consignor to the consignee, and the question whether title to goods has passed to the consignee 
will have to be decided on other evidence İt is quite possible for the consignor to retain title in the 
goods himself while the consignment is booked in the name of another person... As we have said 
already, ordinarily, the consignor 18 the person who has contracted with the railway for the Şə jd 
of goods and he can sue ; and 1t is only where title to the goods has passed that the consignee may be 
able to sue Whether title to goods has passed from the cons$ignor to the consignee will depend. 
upon the facts of each case. in 

Though the law has been finally settled by the Supreme Court, yet the fact 
remains that, if the plaintiffs, who are the endorsee of the railway receipt, are able 
to sustain that there has been a transfer of the title in the goods in their favour, and. 


—AA— A ——— — —— ——— ———— ——- 
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that they are holding the receipt, which 1s considered to be a document of title, as 
the consignee of the goods which the said railway receipt represents, then 1t appears 
that they have locus stand: to institute the action, This is also conceded by Sri 
M. M. Ismail. In so far as this case is concerned, the plaintiffs have pleaded that 
they are entitled to the delivery and that they have paid the necessary freight, and, 
in fact, brought out in evidence that they have advanced large sums of money to 
the consignor 1n respect of thi: consignment. The lower Courts, however, did not 
address themselves straight on the question whether by reason of such entitlement 
“of delivery, such payment of the freight and such advance of moneys by the plaintiffs 
to the consignor there has been a transfer of ownership in the goods by the consignor 
to the plaintiffs. As already stated by me, when once it is established that the 
plamtfis, by reason of the endorsement and by positive evidence, have secured the 
right to ownership in the goods which 1s the subject-matter of the railway receipt, 
then they would be entitled to maintain the action. On this particular aspect, 
no finding has been given by the trial Court In the interests of justice, therefore, 
I feel that the case has to be 1emanded to the Small Causes Court for being tried 
afresh, bearing ın mind.that the only point which has to be found 1s whether there 
has been a transfer of title ın the goods to the plaintiffs by the endorsement of the 
railway receipt in a manner known to law. With this observation the ‘case is 
remanded to the Small Causes Court. The parties are at liberty to adduce fresh 
and additional evidence. Cost will abide the result 


V.K. — Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR Justice M. NATESAN. 


Thatha Gurunadham Chetti .. Abpellant* 
02. 
Smt. Thatha Navaneethatnma (died) and another .. Respondents. 


Hindu Succession Act (XXX of 1956), section 14—Scope and applicability—If would enlarge an estate 
acquired wrth limited interest under an instrument mter vivos 


Section 14 of the Hindu Succession Act, 1956 has to be interpreted as a whole read with the other 
provisions of the Act The section no doubt enlarges the limited estate taken by a female Hindu in 
certam cases But sub-section (1) of the section 14 only removes disabilities imposed by the personal law 
of the Hindus as to the quality or the extent of the estate taken by a female 1n certain circumstances. 
It is not the object of the sub-section to put a Hindu female in a better position than a Hindu male. 
Sub-section (2) of the section makes it clear that where the property 1s acquired under any instrument, 
which itself ın express terms gives her only a limited or restricted right in the property, it is not the 
intention of the Legislature to grant full ownership to the Hindu female 1n such cases. The section is not 
intended to override lawful terms restricting the rights of a Hindu female m contracts, bargains, be- 
quests or gifts. For sub-section (2) of section 14 to apply it is. an essential condition that the instru- 
ment which limits or restricts the estate should itself be the source or foundation of the female’s title 
to the property Ifthe instrument, beit a decree or award or deed of partition, merely declares the pre- 
existing title of a Hindu woman to any particular property, the case will be governed by sub-section 
(1) and not by sub-section (2) of the section A right of maintenance, even if charged over a specified 
property, does not by itself amount to a transfer of the property but only creates a nght of payment 
over the property. But there may be cases in which discharge of an obligation to maintain out of the 
family estate, a Hindu woman may be given a specific property. Then she acquires the property al- 
though 1n lieu of her maintenance, under the instrument, if any, which transfers the property to her 
the source of her title 1s traceable to the instrument. If such an instrument gives her only a limited 
interest 1n the property, the provisions of sub-section (2) of section 14 of the Act will be attracted and 
the restrictions or limitations validly imposed under the instrument will have fulfoperation notwith- 
standing that the beneficiary under the instrument 1s a Hindu female and she takes the estate 1n lieu of 
maintenance or arrears of maintenance. If no limitation 1s provided for in such instrument as to the 
estate taken in the property then sub-section (1) of section 14 will apply 


Appeal against the Decree of the Court of the Principal Subordinate Judge, 
‘Chingleput in Appeal Suit No. 41 of 1960, preferred against the Decree of the 
‘Court of the District Munsif of Tiruttani in Original Suit No. 1 of 1957. 


K.R Knshnaswami Ayyar, KR. Sanjeev. Naidu and K. Kumaraswami, for Appellant. 
S. A. Seshadr: Ayydngdr and G. Ramalinga Reddy, for Respondents. 


*S A. No 1750 of 1961 goth September, 1966. 
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The Gourt delivered the following 


TUDGMENT.— This Second Appeal involves the question of the applicability of 
section 14 of the Hindu Succession Act of 1956 to the facts of the case. One 
Guruviah Chetty died about the year 1932, prior to the Hindu Women's Right to 
Property Act of 1937 leaving surviving his widow Thatha Muniamma and four sons, 
Venkatachalam Chetti, Gurunathan Chetti Narasımhulu Chetti, and Bangaru 
Chetti. The four sons partitioned their family properties in 1946 under the deed of 
partition Exhibit A-2 dated 11th December, 1946. The family properties were 
divided into five Schedules‘ A” to * E?, Schedules “B” to“ E” were taken, one by 
each son and the ‘ A * Schedule which confained four items was allotted to the widow 
of the deceased, their mother, for hey maintenance. Under the terms of the allot- 
ment, the widow had no powers of alienation of any kind and had only the right to 
enjoy the income from the properties after meeting the taxes. ‘The four items allot- 
ted to the widow for her lifetime were also the subject of division between the four 
sons, the deed particularising the items respectively to be taken by the sons after 
her lifetime. Under this provision, the suit property has to go to the share of the 
son Venkatachalam Chetti on her death. The said Venkatachalam Chetti died 
issueless in 1954, and the plaintiff in the suit out of which this Second Appeal arises 
is his widow. The first defendant in the suit is the widow of Guruviah Chetti and 
mother of Venkatachalam Chetti and his brothers. After the death of her son, 
Venkatachalam Chetti, by a registered deed, Exhibit B-1 dated 6th December, 1956 
she conveyed the suit property which was to go to the share of Venkatachalam 
Chetti on her death, to her son Gurunadham Chetti, the second defendant, in the 
suit. It is, in these circumstances, that the widow of Venkatachalam Chetti filed 
the suit for a declaration of the invalidity of the conveyance of the suit property by 
the first defendant in favour of the second defendant, contending that the first defen- 
dant had no power of alienation of the suit property beyond her lifetime and that 
the plaintiff as the heir of Venkatachalam Chetti had the vested remainder in the 
property after the lifetime of the first defendant. It was also pleaded for the plam- 
tiff that the deed of sale was a sham and nominal transaction brought about to 
defraud the plaintiff of her right in the property. In defence, ıt was inter alia contended 
that Venkatachalam's interest in the property was contingent on his surviving the 
widow and that, 1n any event, the widow's right in the property had become absolute 
by reason of the Hindu Succession Act of 1956. "The first defendant died pending 
the suit. No one was brought on record as her legal representative, and the defence 
was continued by the second defendant. All the contentions put forward in defence 
were overruled and it wasfurther held that the sale deed, Exhibit B-1, was a sham and 
nominal one. It was pointed out that the first defendant got the suit property only 
by virtue of the partition deed with restricted rights, and that in the circumstances, 
there was no enlargement of her estate under the Hindu Succession Act. For the 
second defendant, who appealed as the sole defendant, the only question mooted in 
appeal was whether on the date of partition, Exhibit A-2, the properties allotted to 
the first defendant vested in her the plaintiff's husband having only a contingent 
interest. As may be expected, in the face of the clear recitals in the deed of parti- 
tion, the question was answered against the appellant and the learned Counsel for 
the appellant has not re-agitated before me this aspect of the defence, in my view 
quite properly. 


Mr. K. R. Krishnaswami Ayyar, the learned Counsel appearing for the appel- 
lant however strongly contended that the property having been placed in the 
possession of the widow for maintenance, under section 14 of the Hindu Succession 
Act, 1t became her absolute property. Learned Counsel relied on the definition 
of property given in the Exflanat:n to sub-section (1) of section 14. The Expla- 
nation provides: 


“ In this sub-section ‘property’ includes both movable and 1mmovable property acquired by a 
female Hindu by inheritance or device, or at a partition, or in lieu of maintenance or arrears of main- 
tenance, or by gift from any person whether a relative or not before at or after her marriage, or by her 
own skill or exertion or by purchase or by prescription, or in any other manner whatsoever, and also 

«ny such property held by her as siridkana immediately before the commencement of this Act." 
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It wasargued that the property 1n question 1n this case has been acquired by the 
widow either at a partition or ın lieu of maintenance ; it is therefore * property ” 
that fell under sub-section (1) of section 14. For the respondent (plaintiff died 
pending the Second Appeal and her legal representative has come on record), reliance 
is placed on sub-section (2) of section 14. Sub-section (2) is an exception to sub- 
section (1) of section 14 and takes out of the application of sub-section (1) property 
that would fall under sub-section (2). Sub-section (2) runs thus: 


“ Nothing contained m sub-section (1) shall apply to any property acquired by way of gift or under 
a will or any other instrument or under an award where the terms of the gift, will or other instrument 
or the decree, order or award prescribe a restricted estate in such property ” 


It is contended for the plaintiff that the first defendant acquired the property for 
the first time only under the instrument of partition and that under the instrument 
she was given only a restricted estate, a life estate pure and simple and not a woman's 
estate or what 1s popularly known as the * widow's estate? 1n Hindu Law. 


No doubt property given to a female in lieu of maintenance either before or 
after the Act, becomes her absolute property under svb-section (1). But sub-section 
(2) has engrafted an exteption and while considering sub-section (1), sub-section 
(2) cannot be overlooked. Where the acquisition by the female of the property is 
in any of the modes prescribed in sub-section (2) and the acquisition 1s itself of a 
restricted estate, such an estate is not enlarged. Sub-section (2) makes ‘it clear that 
it is not the intention of the Legislature to grant full ownership to a Hindu female who 
gets the property under a gift, will, or other instrument and the instrument itself in 
express terms gives her only a limited right or restricted estate n the property. All 
the clauses of section 14 must be read and interpreted one with the other, with section 
14 and with the other provisions of the Act, and thus read, clearly section 14 is not 
"intended to override lawful terms in contracts and bargains or bequests and gifts, 
Certainly, it is not and it cannot be contended that the object of section 14 is to put 
a Hindu female in a better position than a Hindu male where the gift or bequest or 
other ınstrument as a matter of construction of the document confers only a restricted 
estate. Section 14 (1) of the Act only removes disabilities imposed by the personal 
law of the Hindus as to the quality or the extent of the estate taken by the female in 
certain circumstances, generally found m inherited properties, properties given to her 
in partition and by interpretation in properties devolving on her without specification 
of her estate therein. The Act 1s both an amending and codifying Act and in the 
definition of property in section 14 of the Act, it will be seen included not only pro- 
perty 1n which the female Hindu would have a limited estate but also properties 
which she would hold as full owner even before the Act For sub-section (2) to 
apply, 1t 1s an essential condition that the instrument which limits or restricts the 
estate should itself be the source or foundation of the female's title in the property. 
If she has an existing right in the property, the interposition of an instrument will 
not affect the operation of sub-clause (1) on the property. Ifthe instrument, be it a 
decree or order or award, or deed of partition merely declares the pre-existing title 
of the Hindu woman to any particular property sub-section (2) would not take 
the property out of the coverage of sub-section (1). Where a female Hindu takes 
property under an instrument of the kind specified in sub-section (2) and not by 
virtue of any antecedent legal right or title in the property, any restriction placed 
on the property would have its full effect. 


Learned Counsel contends that a widow of a deceased coparcener hke the first 
defendant 1n this case, has a right to be maintained from the family properties and 
this interest 1s sufficient for the operation of section 14 of the Act. But the right to 
be maintained out of family properties by itself does not confer on her any possessory 
lien or proprietary right or title in the property of the family The widow's right 
to be maintained out of her husband's property or out of joint family property is an 
indefinite right which no doubt can be made certain and charged on specific pro- 
perties by agreement, decree of Court or panchayat award or otherwise. Section 39 
of the Transfer of Property Áct provides for the enforcement of the right of mainte- 
nancefrom the profits of 1mmovable property even against a transferee of the property 
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if he has notice thereof or where the transfer 1s gratuitous , but it is manifest that 
neither section 39 of the Transfer of Property Act nor the personal law makes the bare 
right of maintenance out of the profits of a property a proprietary right in the pro- 
perty. Even when a charge is created over a specified property it is well known 
there 1s no transfer of the property or of any right 1n the property, only there is crea- 
tion of a right of payment out of the property In the discharge of the obligation to 
maintain out of the estate of the husband or of the property of the family, particular 
property may be transferred to the female and placed ın her possession. "Then, 
no doubt she acquires the property in lieu of maintenance, but the 1nstrument where 
there 1s one which transfers the property to her 1s then the source of her title to the 
property. She acquires the property only finder the instrument, true in lieu of her 
right to maintenance. If there are nowestrictions on the estate thus carved out or” 
no limitation on the property thus provided for maintenance ın the instrument, then 
sub-section (1) of section 14 can apply. Butifthe instrument gives only a restricted 
estate, sub-section (2) 1s attracted As to the validity of the restrictions imposed 
under the instrument, one must look to the Transfer of Property Act, the Succession 
Act or other laws governing transfer of interest in the property. But restrictions 
validly imposed by the instrument will have full operation now notwithstanding 
that the beneficiary under the instrument 1s a Hindu female and she takes the estate, 
may be 1n lieu of maintenance or for arrears of mamtenance. 


Learned Counsel for the appellant sought support for his contention in the deci- 
sions ; Sampath Kumar: v. Lakshmi Ammal1, Sasadhar Chandra v Tara Sundari?, and 
Sharbat: Deviv Fhralal? In my view, these decisions are of little help to the appel-- 
lant In Sampath Kumari v. Lakshmi Ammall, the Hmdu male died intestate 
leaving his two widows and two daughters and the instrument which was relied upon 
as restricting the right of the widows under section 14 (2) of the Act was the deed of 
partition between the two widows ‘The learned Judge, Venkataraman, J., who 
delivered the leading judgment of the Bench in the case besides observing that the 
deed there 1n question did not in any way restrict the ordinary Hindu widow’s estate 
which each of the widows would otherwise have had in the properties on the date 
of the partition, observed at page 855. 


** Secondly, we are also 1n agreement with the learned Subordinate Judge that 1t cannot be said 
that the widows acquired the right to the properties only under the partition deed, for the simple rea- 
son, that they had acquired the right even previously by inheritance as widows of their husband and 
the partition merely divided the properties allotting some to the first defendant and the rest to the 
fourth defendant ” 


The case Sasadhar Chandra v. Tara Sundari ?, is also similar, It 1s pointed out that a. 
property 1s said to be “ acquired ” under section 14 (2) when prior to the acquisition 
the person who acquired it had no interest in the property It is observed at page 
440 : 


** If prior to the date of the decree 1t was a case of allotment of property to a female Hindu under 
a pre-Act partition decree the Hindu female had title and all that the decree does 1s to declare the 
title of the female Hindu ın the said properties, the female Hindu cannot be said to have acquired the 
property under the decree Her right is merely declared Such a declaration of a pre-existing right 
in a property cannot be said to be an acquisition of property by a female Hindu The preliminary 
decree ın a partition surt does nothing more than declare the existing rights of the parties In the 
case of a female Hindu the declaration must necessarily be to the effect that she would have restricted 
estate of a Hindu female It cannot be said that by such a declaration in the preliminary decree the 
Hindu female acquires a share in the jornt family property Nor does the direction in the preliminary 
decree to allot to her property to be held by her ın severalty ın lieu of her undivided share in the joint 
estate amount to acquisition of new property by her The prelimmary decree in a partition suit can- 
not therefore be said to be a decree within the meaning of sub-section (2) of section 14.” 


In Sharbati Devi v. Hiralal3, a case from Punjab the properties were mutated half and 
half between the widow and her husband's brother. Tn a subsequent suit between 
the two there was a compromuse decree and it was claimed that subsequent to the 
Hindu Succession Act of 1956 the property having been taken by the widow in. 
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lieu of maintenance, she became the full owner of the same under section 14 (1) 
of the Act. Upholding the claim, 1t was observed at page 116: 


“ It 1s admitted that by means of the compromise on which the consent decree was passed in 1951 
she did not get any larger interest or was not put 1n possession of more properties orshare in the pro- 
pertes than what was 1n the possession already by virtue of the mutation dated 31st December, 
1938. .In this view of the matter it cannot be said that it was by virtue of the decree that the appellant 
came to be ın possession of the suit property ? 

It should be noticed that when the properties were mutated half and half and the 
‘widow was putin possession of a part of the estate in lieu of maintenance no restric- 
tions were specifically 1mposed on her jnterest in the property. On the other hand 
reference may be made to the decision in Mt. Sampato Kuer v. Dulhin Mukha Debi}. 
In that case a widow who came mto possefion of her husband's property gifted all 
of them to her daughters in 1947 and the daughters in return executed a deed of 
maintenance in her favour providing by the deed that she would have possession of 
the properties for her lifetime oyly with a right to enjoy the income from the pro- 
perty in heu of maintenance. She was conferred no powers of alienation. The 
learned Judges. Ramasyvamı, C.J. as he then was and Kanhaiya Singh, J., held that 
the widow’s interest ın the case was only a restricted estate and the case was govern- 


ed by sub-section (2) and not by the sub-section (1) of section 14 of the Hindu 
Succession Act, 


The first defendant in this case lost her husband prior to the Hindu Women’s 
Right to Property Act, 1937. The only right that she then had under the law was a 
right to be maintained out of the family properties. She had no title and no right 
to share in the family properties. The sons could have contented themselves with 
making a regular money payment and if required charging certain properties for the 
‘maintenance amount. But when they partitioned, the estate amongst themselves, 
they set apart property giving her a life estate pure and simple in the property, the 
property to revert to the sons or her death. The estate given to the widow for her 
maintenance was restricted to a life estate. She was not granted any powers of 
ahenation. Her right was limited to the enjoyment of the income from the pro- 
perty. What she got under the partition was not the qualified estate of a Hindu 
female known as woman’s estate or widow’s estate. She was not even a party to the 
partition deed as partition could be had only between persons having pre-existing 
proprietary rights in the property. It follows that the estate given to the widow 
und.r the instrument of partition fell under section 14 (2) of the Act, and that section 
14 (1) did not operate or the estate and make the widow a full owner. In the cir- 
cumstances, any alienation by the widow cannot enure beyond her lifetime. 


The Seocnd Appeal therefore fails and is dismissed and in the circumstance 
there will be no order as to costs. 


No leave. 
R.M. ——- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice T. VENKATADRI, 


XR, Sundararajulu Naidu, represented by Power Agent 


: J. D. Fernandez - Petitioner* 
y. 
Entertainment Tax Officer, Madurai VII —. Respondent. 


Madras Entértainment Tax Act (X of 1939), section 7-A—Weekly returns submitted accepted 
tax” levied and collected—Materials found on a surprise inspection—Best Judgment assessment on 
the basis for the pertod—No power—No provision also in the Act for assessing escaped income. 


In a case where the petitioner submitted weekly returns as required by the Rules (under the 
"Madras Entertainment Tax Act) and his returns were accepted, tax levied and collected, the Depart- 


”. 
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ment cannot, even on the basis of materials obtamed ona surpriseinspection, assess him on the 
best judgment basis for the relevant period If the Department is not satisfied with the returns 
submitted, on the ground that they are incorrect or incomplete, the Department should make an 
€nquiry under section 4 or 4-A of the Act. 


The Act does not contain provision for assessment of escapement The well-known principle 
that the assessee can avoid tax and not evade tax will be applicable 


Petition under Article 226 of the Constitution of India. 

K. Srinivasan for P Ananthakrishnan Nair and T S. Sankaran, for Petitioner, 
The Assistant Government Pleader, for Respondent. 

The Court made the following , 


ORDER —This petition has been fil&l to quash the order dated 20th April, 1963, 
of the Entertainment Tax Officer, Madurai VII, calling upon the petitioner to pay 
a further sum of Rs 21,539-32 being the balance of tax due and payable by the 
petitioner 11 respect of the period from 30th April, 1961 to 24th September, 1962 


The petitioner 1s the lessee of the Imperial Cıncma, Madura: He 1s the holder 
of a permit in Form IV, issued under rule 21 of the Madras Entertainment Tax Rules 
He was filing returns as required by the provisions of the Madras Entertainment 
Act, 1939. The returns were accepted, taxes levied and also collected frcm him by 
the departmental authorities While so, during a surprise inspection of the theatre 
at 10-40 pm on 25th September, 1962, the departmental officers seized records such 
as pocket notebooks, note-books, diary etc. from the theatre premises. The Officer 
found from these records that the petitioner had suppressed the true income by sale 
of tickets during the relevant period. Accordingly, the Officer concerned issued 
notice calling upon the petitioner to explain the various irregularities, as found in 
the records seized from him. The petitioner submitted hisexplanation. The Depart- 
ment accepted his explanation ın regard to some of the rtems, and finally concluded 
that a sum of Rs. 21,529-32 was still due from the petitioner, and accordingly issued 
the notice of assessment and demand dated 30th April, 1963, calling upon the peti- 
tioner to pay the said amount within 21 days from the date of service of the notice 
and also 1ntimating the petitioner that fading which the amount would be recovered 
as providedinsectionl4 ofthe Act Inthese circumstances, the petitioner hasrushed 
to this Court praying for the issue of a writ of certiorari to call for the records and 
quash the order dated 30th Apri, 1963. 


In this writ petition, the petitioner has submitted that he 1s not to be assesscd 
to entertainment tax on the basis ofthe whole gross collections, that the Rules do not 
provide for the normal safeguards for the protection of the records seized by the 
Officers, and that the Department having accepted the returns submitted. by him 
and levied tax and also collected them, there 1s no scope for proceeding to make the 
assessment on best judgment basis. 


The contention of the Department 1s that the petitioner ougnt to nave availed 
himself of the remedy by way of appeal as provided in the Act, that the petitioner 
did not keep true and proper accounts during the relevant period but was kceping 
secret accounts which were unearthed at the time of the inspection and that though 
returns were submitted they were neither correct nor complete and as such the pro- 
visions of rule 26-A (best judgment assessment) are clearly attracted to the facts of 
the case. 


For a proper disposal of this writ petiton, 1t 1s necessary for me to trace the his- 
tory in detail of this entertainment tax which has come into existence ın the State 
from 1927 For the first time, the Madras Local Authorities Entertainment Tax Act (V 
of 1927), was passed, and the charging section, section 5, provided that the entertain- 
ment tax shall be charged in respect of cach person admittcd for paymcnt, zrd, in 
case of admission by stamped ticket shall be paid by means of stamp on the ticket 
and in the case of admissions otherwise than by stamped ticket shall be calculated 
and paid on the number of admissions ‘This Act was repealed by the Madras 
Entertainments Tax Act, 1939 (K of 1939) It provided for levy of entertain- 

ent tax ın respect of each person admitted on payment and should be calculated 
and paid on the number of admissions. The Rules frarhed under the Act provided 


460 THE MADRAS LAW JOURNAL REPORTS. [1967 


for the keeping of true and correct accounts and submission of returns 1n the manner 
specified in the permit in Form 1V In the year 1952, the Amending Act V of 195z 
was passed Section 7-A introduced by the Amending Act provided, for the first 
time, for the submission of returns relating to payments for admission, to such 
authority, 1n such manner and within such periods as may be prescribed The return. 
should be in Form II and should contain the price of admission, serial number of 
tickets issued, number of tickets sold, number of free passes 1ssued, amount received 
on account of tickets sold and the amount of entertainment tax If the prescribed 
authority 1s satisfied that any returns submitted 1s correct and completed, 1t shall 
assess the proprietor on the basis therepf Section 7-A (3) provides that 1f no return. 
is submitted by the proprietor of the entertamment or if the return submitted by 
him appears to be incorrect or incomplete, tIfe prescribed authority shall, after making. 
such inquiry as 1t considers 1t necessary, determine the tax due under section 4 or 
4-A or under both the sections and assess the proprietor to the best of its judgment 
Rule 26-A is to the similar effect Clause (4) of Form IV mentioned 1n rule 26-A 
says that a return giving the totals 1n respect of the particulars 1n Form II appended 
to the Madras Entertainments Tax Rules, 1939, for all performances during the week 
from Monday to Sund2y (both days inclusive) shall be sent so as to reach the office 
of the Entertainments Tax Officer on the Tuesday immediately following at the latest. 
This in brief 1s the history of the legislation relating to entertainments tax. 


It 15 common case for both the petitioner and the respondent-officer that during 
the relevant period, the petitioner submitted returns as per the Rules His returns 
were accepted, tax levied and also collected by the authorities from the petitioner 
herein As stated already, if the authoiities are not satisfied with the returns 
submitted, on the ground that they are incorrect or 1ncomplete, then they should 
make an enquiry and determine the tax due under section 4 or 4-A of the Act, to the 

est Of hisjudgment. I fail to see how the officers, after accepting the returns, levymg: 
the tax and collecting 1t, can say that the returns submitted to them are incorrect 
and incomplete. The Officers, 1n such a case as the present one, cannot resort to: 
the procedure of best judgment. 


The only other provision or procedure that can be adopted 1s to assess the: 
petitioner on the basis of escaped turnover or income. That will give rise to the 
question as to whether there is any provision in this statute to assess the petitioner 
for escaped income or turnover. ** Escaped income” in the taxing statute 1s a phrase 
familiar to the taxing authorities, well-conversant with legal draftsman, and very 
notorious with the assessees on account of the dubious methods adopted by thenr 
in the suppression of real income Other taxation laws provide for assessment of 
escaped income or turnover For instance section 19 of the Madras General Sales 
Tax Act of 1939, and rule 17 of the Rules made under that Act provide for assessment 
of any turnover which has escaped assessment Section 16 of the Madras General! 
Sales Tax Act of 1959 deals with escaped assessment Similarly section 35 of the 
Madras Agricultural Income-tax Act provides for escaped assessment Again the 
Indian Income-tax Act, by section 34 of the 1922 Act and section 147 of the 196T 
Act provides for income escaping assessment Thus, in all these statutes there 1s 
provision for assessment or re-assessment as the case may be But curiously, ever 
since the Entertainments Act has been enacted, there 1s no provision made for assess- 
ment of escaped 1ncome or turnover with the result a person like the present petitioner 
can escape paying the amount of taxlegally due and payable by him The petitioner 
will be following the well-known principle 1n the taxing statute, viz , that an assessee 
can avoid the tax but not evade the tax. 


In Kamalammal v Board of Revenue!, weekly returns were filed under section 
7-A of the Madras Entertainments Tax Act All of them were accumulated and a 
consolidated single assessment was made on the best of Judgment basis, on the ground 
that certain defects were noticed at an inspection and theie was material that some 
of the returns were defective. Srinivasan, J held that the procedure adopted was 
illegal, and that section 7-À and the Rules would go to show that each return was. 





1. (1964) 1 M.L.J. 394 : 77 L.W. 343. 
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independent of the rest and had to be assessed sepaiately from the rest  Inthis case 
weekly returns were filed, accepted, tax levied and also collected from the pctit10ner. 
When such is the case, the petitioner cannot be called all of a sudden, may be after 
inspection, to pay accumulated tax, on the materials allegcd to have been uncarthcd 
‘during a search of the premises Unless the statute 1s amcnded, the taxing authorities 
will have no jurisdiction to call upon the petitioner to pay tax on escaped income or 
escaped turnover 


The result 1s the petitioner succeeds and the 1ule 15 made absolute — There wil], 
however, be no order as to costs 


K. S. Petition allowed. 
IN THE HIGH COURT ORJUDICATURE AT MADRAS. 
PRESENT .—Mr Justice M. NATESAN. 





Ameer Bib1 «- Abpellant* 
0. M 
Chinnammal alias Nagoorammal and another ə -. Respondents. 


Adverse possesston—Co-owners—Ouster—Proof of—Notte of hostile title Seung set up—— What constitutes 
—4Registration as constructive notice—If suffiient 


Transfer of Property Act (IV of 1882), section 3—Explanation I—Notice under—Scope of ~Reststrat 
of a document by one tenant tn common—If would wnpute knowledge to other co-tenants pe of — Registration 


Limitation Act (IX of 1908), Article 144— Adverse possession or ouster—JNotice of mere registration — 
1f amounts to notice—Doctrine of constructive notice—If imported 


The equitable doctrine of constructive notice as laid down in Explanation I to section 3 of the 
“Transfer of Property Act cannot be imported into the provisions of the Limitation Act. Even under 
the Explanation registration as such 1$ made notice only to transferees Subsequent to the registration 
Hence the creation and registration of a simple mortgage deed by a tenant-in-common over the 
joint property cannot by itself be deemed to be a notice to the other tenants-ın-common as such 
persons are not subsequent transferees To make mere registration of any transaction by a tenant-m- 
common itself notice to the other co-owners 1s to impose on tenants-in-cdmmon a duty to be on the 
watch and make frequent search of registration records lest. their rights get barred j^: silent acts 
and deeds of one of them 

In cases of co-owners there 1s unity of possession : € , possession of one of the co-owners 1S possession 
of all of them and in order that possession of anyone becomes adverse against others there must be 
something more than mere exclusive possession or occupation by such a person. The nature of posses- 
sion by one co-owner to become adverse and bar the rights of the other co-owners must be such that 
one can infer from ıt an intention by such person in possession to keep out the others in assertion of 
an exclusive and hostile title in himself to the property A silent possession by a co-tenant accompanied 
by no act which can amount to an ouster or give notice to his co-tenant that his possession is adverse 
ought not to be construed as adverse possession. But the ouster of the other co-tenant need not bea 
violent or intimidating expulsion of the others Acts of adverse possession by a co-tenant in occupa- 
tion, if sufficiently overt and the attendant circumstances warrant an inference that adverse rights are 
being asserted such acts would constitute ouster The acts that might constitute adverse possession 
as between strangers, do not necessarily have such effect as between co-owner or tenants-ın-commone 


(Principles explamed—Case-law reviewed ) 


Appeal and Memorandum of Objections against the Decree of the District 
Court of Madurai in Appeal Suit No 151 of 1961 preferred against the Decree of 
the Court of the District Münsif of Melur in Original Suit No 220 of 1960, and 


C.M P No. 11818 of 1966 —Petition praying that for the reasons stated 
therein, the High Court will be pleaded to permit the petitioner herein (Respondents 
in SA) to raise the following additional grounds in the memorandum of CTOSS- 
objections namely “on the admıssıon of the plaintiff as P.W 1, that the first 
defendant was in exclusive possession of the suit house ever since the sale under 
Exhibit A-2, the learned Judge ought to have in any event held that the first defen- 
dant has perfected title to suit item No. 1 by adverse possession ””. 


AN KR Ramaswamy and S Sundaram Iyer, for Appellant. 


K Sarvabhumin and T R Mani, for Respondent. 
M———MM M 
*S A No 1650 of 1962 and Memo of objections and 20th September, 1966. 
C.M.P. No. 11818 of 1966. 
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The Court delivered the followmg 


JUDGMENT.—The parties to this litigation are a Muslim mother and her two 
daughters. The eldest of the two daughters 1s the plaintiff, the mother 1s the first 
defendant and the other daughter figures as the second defendant In 1928 the 
first defendant for herself and as guardian of her then minor daughters instituted 
a suit, O.S. No. 148 of 1928 on the file of the District Munsif's Court, Madurai 
Town, for partition of their shares 1n certain properties and secured under the decree 
in the said suit for herself and her daughters the southern portion of a house and 
3.34 acres of nanja land. There have been somealienations of the properties thus 
obtained. The present suit has been instituted by the elder daughter for partition 
and separate possession of the remaifiung properties, the house described as item 
1 in the plamt schedule and an extent of 3-20 acres of land described as item 2m 
the plaint schedule. The shares of the parties are 16 /39 each for the plaintiff and 
the second defendant and 7/39 for the mother, the first defendant. The plaintiff 
claims the mother's share in item 1 under a sale deed Exhibit A-2 dated 2nd April, 
1942. "The plamtiff therefore*prays for partition and separate possession of 
16/39th share ın item 2 and 23/39th share in the house, item 1. In defence it is 
pleaded that there was an oral partition between the parties in or about 1931 
wherein the house, item 1, was wholly allotted to the share of the mother, the lands 
being taken by the plaintiff and the second defendant for their share. It is stated 
that the plaintiff had parted with her share of the land, and that she had absolutely 
no right or interest in the suit properties which belonged to the defendants in titles 
as aforestated, Exclusive and adverse possession for over 30 years of the house by 
the first defendant and the swt land by the second defendant is set up The sale 
of a portion of the house by the first defendant in favour of the plaintiff, it is stated, 
is à sham transaction not entitled to pass title. The trial Court upheld the defen- 
dant’s case of partition in 1931 and their exclusive possession of the suit properties 
for over the statutory period and non-suited the plaintiff. 


On appeal by the plaintiff the learned District Judge has rejected the plea of 
an oral partition 1n 1931 put forward by the defendants. On this finding as it 
followed that the parties were co-owners, the learned District Judge examined the 
question whether there was ouster of the plaintiff with reference to the suit properties. 
With reference to the suit property, item 1 of the plaint schedule, 1t was noticed 
that apart from the facts that the house stood iegistered in the name of the first 
defendant in the Municipal Registry, that she paid the house tax and that she 
continued in occupation of the property, there was nothing to establish ouster or 
adverse possession of the co-owner. It was therefore held that the plaintiff would 
be entitled to partition and separate possession of her 23/39 share in the house. 
Ihe sale by the mother under Exhibit A-2 was held as conveying to the plaintiff 
only the mother's share in the house. Even the trial Court was inclined to accept 
the reality of the sale deed, but found against the plaintiff holding that the first 
defendant had exclusive possession of the house for over the Statutory period, the 
house besides having fallen to the share of the first defendant ın the oral partition. 
Coming to the second item, while of the view that the mere fact that the kist for the 
second item had throughout been paid by the second defendant would not deprive 
the plaintiff of her rights therein, the learned District Judge thinks that the execution 
of a duly registered simple mortgage in 1947 by the second defendant in favour of 
the Co-operative Society of Arumbanur brought about ouster. The learned 
District Judge is perfectly conscious that there has been no transfer of possession as 
in Palani Pillai v İbrahim Rowther! The learned District Judge is aware that one 
of the requirements for ouster to be effective is notice of the hostile intent in the 
co-tenant in occupation brought home to the co-tenant not in occupation. But 
then applying the definition of * notice ” in Explanation I to section 3 of the Transfer 
of Property Act and holding that registration of the deed of mortgage was notice 
of the hostile intent, the plaintiff's rights in item 2 are held barred by adverse 
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possession. The plamtiff in the Second Appeal challenges this view of the learned 
District Judge. A memorandum of cross-examınatıons has been preferred by the 
first defendant 1n respect of 1tem 1. 


The question whether on facts found there 1s ouster or not 1s a question of law 
on which a Second Appeal could lie. As regards the second item, the land as afore- 
stated the only ground on which the plaintiff has been non-suited 1s the mortga 
transaction evidenced by Exhibit B-17 in the case dated 13th March, 1947. This 
mortgage 1s certainly over 12 years before the suit, the plaint having been presented 
on 3rd August, 1960. No other hostile act can be relied upon The patta for 
the land had continued ın the name of the mother. No doubt the second defen- 
dant alone has been paying kist for the land and enjoying the profits therefrom. 
Properly the learned District Judge haW not rested his decision on the payment of 
kist and the enjoyment of the income by the second defendant as amounting to 
ouster of the plaintiff. The parties are tenants-in-common It has to be taken 
as established beyond challenge in Second Appeal, that the second defendant has 
been in exclusive occupation of the land and enjoying the profits therefrom. The 
question 18 whether this coupled with the execution of the simple mortgage in 1947 
whereby the second defendant raised loans for herself on tHe security of the second 
item, amounts to adverse possession and hostile enjoyment. The execution of the 
simple mortgage 1s a solitary act of assertion of exclusive title. ‘There 1s no evidence 
that the execution of the mortgage and the title asserted therein was otherwise 
brought home to the knowledge of the plamtff. The learned District Judge relies 
only on the doctrine of constructive notice in Explanatian I to section 3 of the 
Transfer of Property Act. It 1s not, as it cannot be, seriously contended before 
me, that one must import this equitable doctrine of constructive notice into the 
provisions of the Limitation Act. The Indian Registration Act itself does not 
make registration notice for all purposes, when specifying the effects of registration 
and non-regisiration. In Tzlakdharial v. Khedan Lal, Lord Buckmaster observed: 


“That notice cannot 1n all cases be imputed from the mere fact that a document 1s to be found 
upon the Indian Register of deeds *’ 


Even under Explanation I to section 3 of the Transfer of Property Act registration 
is made notice only to transferees subsequent to the registration Registration of 
a subsequent transaction 1s not notice of the transaction to prior transferees. How 
in the circumstances, the registration of a deed of a simple mortgage by the second 
defendant, would amount of notice of the mortgage to the plaintiff who is not a subse- 
quent transferee, I am unable to comprehend. To make mere registration of any 
transaction by a tenant-in-common itself notice to the other tenants-ın-common of 
the transaction 1s to 1mpose on tenants-in-common a duty to be on the watch and 
make frequent search of registration records, lest their rights get barred by overt 
acts and deeds of one of themselves. The article of limitation applicable among 
co-tenants is the residuary Article 144 of the Limtation Act of 1908. The starting 
point of limitation is when possession becomes adverse. Possession is generally 
adverse, it is the indicia of title. But where the parties are co-owners there 1s 
unity of possession, possession of a co-owner 1s possession of all the co-owners and 
for possession to become adverse, there must be something more than mere exclusive 
occupation by one of the co-owners. This exclusive occupation by one of the co- 
owners, with added features which would amount to adverse possession is termed 
ouster. ‘The character of possession that would bar a co-owner must be such that 
one can infer from it an intention by the co-owner in occupation to keep out the 
other co-owners 1n assertion of exclusive and hostile title in himself to the property, 


The law as to what amounts to adverse possession or ouster between co-owners 
isinow wellsettled. In Jogendra Nath Roy v. Baldeo Das, the position is thus stated: 


“The fundamental rule is that the entry and possession of land, under the common title of one- 

co-owner, will not be presumed to be adverse to the others, but will ordinarily be held to be for the 
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benefit of all "The obvious reason for this rule is that the possession of one co-owner 18 1n itself right- 
ful and does not imply hostility as woul? the possession of a mere Stranger To use the language 
of Mr = Justice Story in Reward v  Wilham! “the law will never construe a possession 
tortious unless from necessity, on the other hand, it will consider every possession lawful the com- 
mencement and continuance of which 1s not proved to be wrongful, and thus upon the plain principle 
that every man Shall be presumed to act in obedience to his duty until the contrary appears . 
A co-tenant will not be permitted to claim the protection of the statute of limitations, unless 1t clearly 
appears that he has repudiated the title of his co-tenant and 1s holding adversely to him , it must 
further be established that the fact of adverse holding was brought home to the co-owner, either by 
information to that effect given by the tenant-in-common asserting the adverse right, or there must 
be outward acts of exclusive ownership of such a nature as to give notice to the co-tenant that an 
adverse possession and dissé1s:n are intended to be asserted, in other words, in the language of Chief 
Justice Marshall in Meclung v Ross?, a silent gpossession accompanied with no act, which can 
amount to an ouster or give notice to his co-tenant that his possession 1s adverse ought notto be con- 
Strued into an adverse possession " e 


In Krishnayya v. Udayalakshmama?, Venkatarama Ayyar, J., (as then was of 
this Court) observed : 


“ 1 the law 1s and thatis not and cönnot be disputed—that there 1s ouster only when the 
assertion of a hostile title is made to the knowledge of the co-owner, then any secret and unpublished 
hostile intention of the co”tepant ın possession cannot amount to ouster and cannot avail to start 
limitation against his co-tenant." 


Reference also may be made to the observations in Fagannath Marwari v. 
Sm, Chandni Bivi.* 


“ In order to render the possession of one co-tenant adverse to the others, not only must the 
occupancy be under an exclusive claim of ownership, in denial of the rights of the other co-tenants, 
but such occupancy must have been made known to the other co-tenants, either by express notice 
or by such open and notorious acts as must have brought home to the other co-tenants knowledge of 
the denial of their rights The same principle is involved in the famulrar statement that to enable 
one of several co-tenants to acquire title by adverse possession as against the others, his possession must 
be of such an actual, open, notorious, exclusive and hostile character as to amountto an ouster of the 
other co-tenants, that 1s, must have been such as to render him liable to an action of eyectment at 
the suit of the co-tenants No comprehensive formula can be framed to test whether the possession 
of a co-tenant in a particular case 1s adverse to the other co-tenants But the ouster of the 
other co-tenants, in order to render the possession adverse, need not be violent, or intimidatıng 
expulsion, or repulsion ” 


All the authorities make one thing clear, that the acts that might constitute 
acts of adverse possession as between strangers do not necessarily have such effect 
as between tenants-in-common, as their acts of assertion of ownership may be capable 
of being explamed as consistent with the jomt title However a tenant-in- 
common cannot close his eyes and ears and ignore overt acts of hostile possession 
and plead absence of knowledge of such acts. If the acts of adverse possession by 
a co-tenant 1n occupation are sufficiently overt and the attendant circumstances 
‘warrant that a reasonable, prudent and attentive man cannot but infer that adverse 
rights are being asserted against him, the acts would be ouster. While there 1s no 
actual notice of the denial of title of the co-tenant not 1n occupation, the tenant 1n 
occupation must make his possession vinbly hostile, notoriously and ostensibly 
exclusive and adverse to impute knowledge of the hostile possession to the co-tenants 
sought to be ousted In Peeran Sahib v Famaludin Sahib*, Subba Rao, €”). (as 
he then was of the Andhra Pradesh High Court) observed : 


“ A co-owner who pleads ouster must establish that there was a denial of the other co-owner's 
right to his knowledge and that he continued to enjoy the property exclusively for the statutory period 
after such unambiguous denial — Ouster 1n suitable cases can be presumed from non-partıcıpatıon 
in the profits of the land for a long period of time affecting different generations under such circum- 
stances that denial could not be proved but could only be inferred ? 


Agam in P Lakshm: Redd: v. L Lakbshm Reddi$, the principle 15 enunciated thus : 


** But it is well settled that in order to establish adverse possession of one co-heir as agamst another 
1t 18 not enough to show that one out of them is im sole possession and enjoyment of the profits, of the 
properties Ovuster of the non-possessing co-heir by the co-heir in possession who claims his possession 
to be adverse should be made out — .'Theco-heirin possession cannot render his possession adverse 
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to the other co-heir not 1n possession merely by any secret hostile animus on his own pait in derogation 
of the other co-heirs’ title” 

In the light of the above principles itis clear that there can be no inference 
of ouster with reference to the second item even. The execution of a simple 
mortgage over the property does not by itself bring about a change in the character 
of the possession of the property at any rate there 1s no overt or visible change in 
the occupation of the property to amount to notice of hostile intent to hold the 
property assole owner ‘The mere assertion of sole ownership 1n a deed of mortgage 
cannot therefore without somethmg more tangible be taken as commencement 
of ouster. It may be different if the acts and circumstances attendant on the 
execution of even a sumple mortgage cleanly show, that without any effort at 
concealment the intention of the co-qwner in occupation, is to exclude the other 
co-owners from the property and the acts of exclusive possession are animated by a 
desire to mvade the rights of other co-owners Even when other co-owners are 
in actual occupation, one co-owner may execute a simple mortgage of the entire 
property without their knowledge and a co-owner not in occupation may also 
mortgage the common property as exclusively belonging tohim We are here not 
concerned with what plea a mortgagee in such circumstances may put forward. 
I am only pointing out that the execution of a simple mortgage by one co-owner 
does not by itself bring about dissewm or dispossession of the others In a non- 
possessory simple mortgage there 1s no visible evidence of hostility. Nor 1s there 
necessarily any incompatibility with the subsistence of the possessory rights of 
other co-owners in the property. 


The isolated act of execution of the simple mortgage by the second defendant 
an this case cannot therefore bring about ouster from the property of the other 
co-owners No doubt the mortgage has been kept alive. But in the circumstances 
of the case it can make no difference. In Arishnayya v Udayalakshmammat, the 
exclusive possession and enjoyment was about 18 years and there was no partıcı- 
pation by the other co-owners mn the profits during the entire period. Yet it 
“vas held that the defendants had failed to establish ouster. 


In the memorandum. of cross-objections the defendants challenge the finding 
of the lower appellate Court on the question of partıtıon But there was material 
before the Court for the inference that there was no partition The transactions 
relied upon for the defendants 1n support of the plea of oral partition are consistent 
with the contmuance of the tenancy-in-common. Learned Counsel for the defen- 
dants next contended that the Courts below erred in applying the principle of ouster 
as regards item 1. No specific ground has been taken in the memorandum of 
cross-objection; but leave of Court was sought to raise the ground and a petition 
has been presented for the said purpose The argument now put forward may 
be summed up thus. The Courts below find that the first defendant had been in 
exclusive occupation of the house for nearly 30 years. The lower appellate Court 
in the absence of any hostile act would hold that there has been no ouster But it 
has lost sight of the fact that the first defendant has under Exhibit A-2 dated 2nd 
April, 1942 conveyed the house to the plaintiff for consideration The first defen- 
dant’s plea that the sale was a nominal and sham transaction has been found against 
by both the Courts below and the plaintiff's case of sale for consideration has been 
accepted ‘The learned District Judge has in the hght of the other evidence and the 
circumstances of the case inferred that what was conveyed by the first defendant to 
the plaintiff under Exhibit A-2 was the share of the first defendant mitem 1 Once 
the reality of the sale 1s upheld, the first defendant has ceased to be aco-owner “Her 
possession ofthe entirety of the house thereafter ceased to be as a tenant-in-common 
She had no right to be in possession thereafter of any part of the house having lost all 
her interest therein and from the moment of sale her exclusive possession would be 
adverse to her erstwhile tenants-m-common ‘The special considerations applied 
when determining whether there has been adverse possession or not as between 


tenants-in-common, 1s no longer applicable to the exclusive possession of the first —— 
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defendant. While the argument standing by itself 1s sound, it overlooks the evidence 
on behalfof the plaintiff that after the sale the mother was permitted to continue to 
live in the house till her death. The plamtiff has further stated that she used to go 
and live with her mother in the suit house occasionally though the house was 1n her 
mother's sole occupation, till illfeelgs arose between her and her mother about an 
year prior to the suit. The learned District Judge accepts this evidence, as he 
observes that the first defendant had been allowed to be in possession of the house. 
The entire case of the defendants rested on the plea of partition and separate posses- 
sion thereunder and as regards Exhibit A-2 it has never been the case of the first 
defendant that notwithstanding the sale she intended to remain in possession hos- 
tile to the claim of the plaintiff thereunder. Her own case was that it 15 a sham and 
nominal transaction. The requisite animus do possess against the rights created 
under the sale deed 1s even admittedly wanting. In the circumstances, this defence 
in respect of item 1 falls to the ground. 


The Second Appeal succeeds There will be a preliminary decree for partition 
of the second item in the plaint also, the plaintiffs share therem being 16/39 The 
memorandum of cross-objections fails and 1s dismissed. In the circumstances of the 
case the parties will beaw their respective costs. No leave. 


C M.P. No. 11818 of 1966 —No order necessary. 
R.M. | — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—Mr. JusricE P RAMAKRISHNAN, 


P. Kannamba (deceased) and others .  Petitioners* 
v. 
The Board of Revenue (C T ), Madras, represented by the 
- Gommuissioner of “Commercial Taxes, and another . Respondents. 


Madras General Sales Tax Act (I of 1959), sections 24, 27 and 29 —Arrears of sales tax due by assessee— 
Jf could be recovered from the properties of the assessee in the hands of alvenees for valuable consideratin —Scope 
of. 

Madras General Sales Tax Act (I of 1959), section 24 and Transfer of Property Act, section 100—Relative 
effect. 

Madras Revenue Recovery Act (If of 1864) and Act (VI of 1867), sections 3 and 26—Recovery of arrearg 
of land revenue and recovery of arrears of sales tax as tf they were arrears of land revenue— Difference in scope 


The provisions of sections 24, 27 and 29 of the Madras General Sales Tax Act read with the pro- 
visions of the Madras Revenue Recovery Act, cannot enable the Revenue Authorities to recover any 
arrears of sales tax due by an assessee from the properties which has ceased to be his properties. 
The property in the hands of successive transferees from the assessee cannot be made hable for 
the realisation of the amount due by the assessee 1n respect of his business — Clases of transferees of 
the business of the assessee governed by section 27 of the Act stand on a different footing by virtue of 
the extended meaning given to the term * defaulter* Such an extended meaning cannot be availed 
of to make the transferee of the defaulter’s immovable properties liable for thearrears of tax, though 
such properties may be liable for the arrears of tax due by the assessee if they continued to be the 
property of the assessee at the time of the attachment and recovery proceedings, 

Quaere —Does the charge created by section 24 of the Sales Tax Act enure as against transferees 
for valuable consideration and can such a transferee invoke the aid of section 100 of the Transfer of 
Property Act? Can such a property be proceeded against by other methods such as by a suit to 
enforce the charge created by the statute ? 

Under section 3 of the Revenue Recovery Act any arrears of land revenue due by a defaulter 
in respect of any particular piece of land can be recovered from the transferee of the land, since the 
transferee, as the owner of the land, will be hable to pay the arrears of land revenue as he must be 
considered to be a defaulter m the same way as the original owner was at the time when the land 
belonged to hum But this provision, which specifically relates to arrears of land revenue due in 
respect of particular property, cannot apply to cases of recovery of sales tax due by an assessee. 
Section 26 of the Revenue Recovery Act will not enable the Collector to attach the property of the 
assessee when they have ceased to be his property at the time when the attachment 1s sought to be 
effected "There 15 no provision in the Revenue Recovery Act or under the Sales Tax Act under 
which an alience of the property of an assessee could be construed as a defaulter in respect of the 
sales tax arrears due by the assessee 
em—————————————————————- —— ————————— 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated 1n the affidavit filed therewith, the High Court will be pleased. 
to issue a writ of cerzzozarı calling for the records in B P. Rt. No. 638 of 1964 on the 
file of the Board of Revenue (C.T.), Madras-5 and quashing the order dated 14th 
February, 1964, made therein by the Commissioner of Commercial Taxes, Madras, 

R. Gopalaswamy Iyengar, for Petitioners 2 to 4. 

The Government Pleader, for Respondents. 

The Court made the following 


Orver.—The first petitioner, Smt Kannamba, died inthe course of the penden- 
cy of this writ petition, and petitioners 2 to 4 have been impleaded as her legal 
representatives. Their prayer in the writ pétition is for theissue of a writ of certzorart 
under Article 226 of the Constitution, quashing an order dated 14th February, 1964. 
passed by the Commissioner of Commercial Taxes, Madras. The prior facts neces- 
sary for a consideration of this writ petition are briefly the following i 


Premises No. 10-A, Dandayuthapanı Street, Madras-17 belonged formerly to 
one Ranganatham Chetty who sold it on 18th April, 1958 to one Ramasvvamı, and 
from Ramasvvamı the first petitioner purchased it on 11th May, 1961. This Ranga- 
natham Chetty had some business as a dealer both ın Madfas City and at Tindiva- 
nam in South Arcot, and there were arrears of sales tax due by him, for an amount of 
Rs. 6,750 and odd, for the years 1954-55 to 1956-57. On the ground that Ranga- 
natham Chetty did not have sufficient means to pay the sales tax, the aforesaid house 
property was proposed to be attached and sold under the provisions of the Madras 
Revenue Recovery Act, Madras Act II of 1864. For this purpose the Special 
Assistant Commercial Tax Officer for Sales Tax Collections, South Madras, the 
second respondent, sent a notice on 11th March, 1963, to the first petitioner, calling 
upon her to pay the arrears withun seven days from date of receipt, and a notice of 
attachment under the Revenue Recovery Act was also sent along with the notice. 
The first petitioner tried to obtain rehef against these proceedings, by approaching 
the authorities of the Commercial Tax Department. But they did not give her any 
relief, and the first rexpondent, the Commissioner of Commercial Taxes, Board of 
Revenue, finally dismissed her revision petition on 14th February, 1964. 


The first petitioner’s brief contention is that she could not be considered as a. 
defaulter in respect of the arrears of sales tax due on account of his business as a dea- 
ler, by Ranganatham Chetty, a predecessor-in-title of the suit property, and there- 
fore 1t 15 illegal to make her property liable under the Revenue Recovery Act, Madras 
Act IT of 1864, for the arrears of sales tax due by Ranganatham Chetty. 


The first respondent, the Commussioner of Commercial Taxes in his counter- 
affidavit, stated that the arrears of sales tax due by Ranganatham Chetty referred 
partly to his business at Tindivanam in the South Arcot District, and partly to his 
business in Madras City. According to the affidavit, under section 10 of the Madras 
General Sales Tax Act, 1939 and section 24 of the 1959 Act, if the arrears of sales tax 
are not paid within the due dates specified in the demand notice, the whole of the 
amount outstanding on the date of default, shall become immediately due, and it 
shall be a charge on the properties ofthe defaulter In view of these provisions, the 
impugned proceedings were quite legal and valid Tn her affidavit the first peti- 
tioner appears to have relied upon the saving clause in section 100 of the Transfer 
of Property Act which states that no charge whether imposed by operation of law 
or by act of parties shall be enforced against any property in the hands of a person to 
whom such property has been transferred for consideration and without notice of 
the charge, save as otherwise expressly provided by any law for the time being in 
force. This claim was also denied by the first respondent in the counter, on the 
ground that section 100 of the Transfer of Property Act, would not be applicable to 
the present proceedings. 

The arrears of sales tax ın the present case, related to a period when the Madras 
“General Sales Tax Act of 1939 was in force That Act was amended in 1959, 
Section 10 of the earlier Act states that tax assessed under the Act, shall be paid 
in such manner and in such instalments and within such time as may be specified. 
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in the notice of assessment, If default is made in paying it, according to the notice 
of assessment, the whole of the amount outstanding on the date of the assessment 
shall become immediately due, and shall be a charge on the properties of the person 
or persons hable to pay the tax under that Act Section 10 (2) provides that any 
tax assessed or any other axnount due under the Act, from a dealer and any fee 
due from him under the Act, may without prejudice to any other mode of collection, 
be recovered as if it were an arrear of land revenue In the later Act of 1959, the 
corresponding provision 1s found :n section 24. In the Rules framed under the 
1939 Act, namely, Madras General Sales ‘Tax Rules, rule 21-A makes the transferee 
of the business of a dealer, also liable to pay the arrear of sales tax due by the 
transferor, but the lability of the transfqree will be limited to the extent of the value 
of the business obtained by the transfer A similar provision 18 contained 1n section 
29 of the 1959 Act. Now, one point to rfmember ın this connection 1s that the 
first petitioner, Kannamba, is not the transferee of the business of Ranganatham 
Chetty She is a subsequent transferee of an 1tem of immovable property belongmg 
+o him She could not be viewed as a defaulter so far as the assessment to sales 
tax ıs concerned No doubt section 10 of the Sales Tax Act of 1939 imposes a 
charge on the property of a dealer for the arrears of sales tax due by him. But 
here we are not dealing with a case of the enforcement of such a charge. It is 
only if we are dealing with a case of enforcement of such a charge that it will be 
necessary to examine the question, whether the first petitioner will be entitled, as 
a transferee for consideration without notice, of the benefit of the saving clause in 
section 100 of the Transfer of Property Act. 


We have to consider, on the other hand, the scope of Act II of 1864 (or Act VI 
of 1867 which is the corresponding Act applicable m the City of Madras), and as 
to how far 1t can be applied for proceeding against the property of the first petitioner, 
which she obtamed by successive transfers from the sales tax assessee, for the realı- 
sation of an amount due by the assessee ın respect of hus business. We will have to 
construe the provisions of Act II of 1864 (or the corresponding enactment, Act VI 
of 1867 applicable in this case) and decide how they can he applied when the Sales 
“Tax Act lays 1t down that the arrears of sales tax due by the sales tax assessec, 
-will be recoverable as an arrear of land revenue 


Act II of 1864 (Act VI of 1867) m section 26, provides that when the amount 
due shall not have been paid pursuant to the terms of the demand, the Collector 
or any other officer empowered by the Collector 1n that behalf, shall proceed to 
recover the arrear by the attachment and sale of the defaulter’s land It will be 
necessary, therefore, to consider the meaning of the word * defaulter ' for the purpose 
of applying section 26, of Act IT of 1864 (Act VI of 1867). At the time of the 
attachment in the present case, the premises in Dandayuthapanı Street had ceased 
long previously to be the assessee's property. "Therefore section 26 will not enable 
the Collector to attach the first petitioner's property asit had ceased to be the 
property of Ranganatham Chetty, at the time of the attachment, and there 15 no 
other provision in the statute by which the first petitioner could be construed as a 
defaulter for the sales tax arrears due by Ranganatham Chetty. Rule 21-A of the 
General Sales Tax Rules framed under the 1939 Act, and section 27 of the 1959 
Act, permuts the transferee of the busmess of a dealer, to be considered as a defaulter 
for the arrears of sales tax due by the transferor in certain contingencies, but such 
an extended meaning of the term defaulter cannot be availed of, to make the trans- 
feree of the defaulter’s immovable property, lable for the demand. 


The position however 1s different in the case of an arrear of land revenue due 
in respect of a prece of land. Section 3 of Act II of 1864 makes every landholder 
hable to pay to the Collector or other officer empowered to receive 1t the revenue 
due upon his land on or before the date on which it falls due Therefore if for a 
given piece of land the appropriate revenue had not been paid by the transferor, 
the transferee as the owner of the land, will be lable to pay the arrears and by 
reference to section 3 he must be considered to be a defaulter ın respect of those 
arrears, in the same way as the original owner was a defaulter at the time when the 
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land had belonged to him, before the transfer. It is this interpretation of the pro- 
vision in section 3 of Act II of 1861, that makes the transferee of a piece of land 
lable for arrears of land revenue due upon that land, even if the arrears related to 
a period anterior to the transfer; it gives the right to the Collector to sell the land. 
to recover such arrears of land revenue. 

The abovementioned view is based on the decision of this Court in 
Subbayyagaru v. The Secretary of State for India. In that case, a village in the 
Karvetnagar Zamındarı was brought by the Collector for sale on 26th May, 1890, 
for arrears due for a prior period, and at the time of the sale the village had been. 
sold to a different person who was not the owner at the period for which the land 
revenue was not paid. The learned Judges referred to section 2, (evidently a 
mustake for section 3) of Act IT of 1864 which states that every landholder was bound 
to pay the revenue due upon his lan@ on the date on which it falls due, and to 
section 4, which says that when the whole or part of the cist shall not be so paid, 
the amount or its unpaid portion shall be deemed to be an arrear of revenue. 
Then they observed that arrear of revenue remains an arrear until it 1s paid, and the 
landholder or its registered proprietor is hable ‘to pay it, and when the plamtif 
(in the case before them) became the registered propri6toç, there were arrears of 
revenue due on the village and he, as the landholder, became lable to pay it to 
the Collector and on failure to pay it he became a defaulter They also derived. 
support from section 2 of Act I of 1890, the Revenue Recovery Act (Central), 
wherein, the word “€ defaulter ” 1s defined asa person from whom an arrear of land 
revenue 1s due. The principle laid down m the above decision cannot be applied. 
to the case of sales tax arrears, because neither the Sales Tax Act nor any other 
enactment makes the transferee of the land of the assessec, a defaulter ın respect. 
of the assessment of sales tax due by the transferor. 

In this connection reference may also be made to the Central Revenue Recovery 
Act (I of 1890). Section 3 of that Act states that where an arrear of land revenue 
or a sum recoverable as an arrear of land revenue, 1s payable to a Collector, by a 
defaulter having property in a District other than that irf which the arrear accrued 
or the sum 1s payable, the Collector may send to the Collector of that other 
District a certificate 1n. a form as nearly as may be to the schedule Section 6 of that. 
Act states that when the Collector of a District receives a certificate under the above 
provision, he may issue a proclamation prohibiting the transfer or charging of any 
immovable property belonging to the defaulter in the District Under section 
6 (3) of that Act, any private alienation of the property or of any interest of the 
defaulter therem ........ made after the issue of the proclamation and before 
the withdrawal thereof shall be void as against the Government, and any person 
who may purchase the property at a sale held for the recovery of the amount stated 
inthe certificate Inthe present case for the arrears of sales tax due for the business 
of Ranganatham Chetty in Tindivanam in South Arcot District. it is stated before 
me that the necessary certificate from the authorities in South Arcot was received 
by the authorities in Madras on 12th March, 1959, but the Madras property in 
this case belonging to Ranganatham Chetty had been sold by him long prior to 
that date Therefore by virtue of none of these provisions of law can it be considered 
that the first petitioner, Kannamba and her legal representatives are defaulters 
for the sales tax arrears due by Ranganatham Chetty, and therefore their 
property cannot be proceeded against under the Revenue Recovery Act, for the 
recovery of the arrears of sales tax due by Ranganatham Chetty. 

But whether that property can be proceeded against by other methods, for 
example, by a suit to enforce the charge mentioned ın section 10 of the Act, it is 
not necessary to decide in the present proceedings, which deal with the limited 
question of the applicability of the procedure prescribed by Act IT of 1864 
(Aet VI of 1867). 

The writ petition is allowed and the rule gis? is made absolute, No costs. 

R.M. —— Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Origmal Jurisdiction.) 
PRESENT :—Mnm. Justice P. RAMAKRISHNAN. 


‘The Cormbatore-Salem Transports (P.), Ltd., Erode .  Petitioner™ 
0 


"The Workmen of Coimbatore-Salem Transports (Private), 
Ltd., represented by the "Tamılnad Motor Workers 
Union, 3/45, Karungalpalayam, Erode, and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), sectorsl0-A— Voluntary reference to arbitration under—Scope of 
power of arbttrator—Furisdiction of High Court to interfere under Article 226 of the Gonstitutton with an award 
on d voluntary reference to arbitration 2 


In a reference under section 10-A of the Industrial Disputes Act for arbitration of disputes 1t 
being a voluntary one, by the parties of their own accord, the arbitrator has a wider freedom in 
adjudicating upon the points and in suitable cases his powers may extend even to an adjudication 
upon the merits. of the punishment awarded and whether it could be mitigated by suitable relief. 
The strict rule applicable to cases of reference under section 10 by Government that a Labour Court 
or Tribunal will have no jungdiction to go into the quantum of punishment, when once it 18 found that 
the workman engaged was guilty of acts which warranted the proceedings against him, cannot be 
317: to cases of voluntary reference under section 10-A where the arbitrator should have a greater 

Scretion. FE 


So long as the power exercised by an arbitrator, even in a voluntary reference under section 10-A 
of the Industrial Disputes Act, is a quasi-judicial one and his decisions have the effect or validity 
of affecting the rights of parties inter se, the award will be subject to the jurisdiction of the High Court 
to interfere 1n suitable cases, under Article 226 of the Constitution. 

_ Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therem and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records of the award of the 
2nd respondent herein dated 14th March, 1964, and published in the Fort St. 
George Gazette Supplemext to Part II, section 1, dated Ist April, 1964 at page 2 
relating to issue 10 wholly and issue 11 so far as it relates to Sr: V. N. Narasimhan, 
Sri P. Sreerangan and Sri Usman and to quash the same. 


4. Ramachandran, for Petitioner. 
S. Ramasubramaniam, for 1st Respondent. 

(7. Kanakaraj, for Government Pleader, for 2nd Respondent. 

"The Court made the following 


OnpER —This 1s a Writ Petition under Article 226 of the Constitution, directed 
against the award ofthe second respondent, Commussioner of Labour, on a reference 
made under section 10-A of the Industrial Disputes Act, in a dispute that arose 
between the petitioner herein, the management of a bus transport company at 
Erode, and the first respondent, certam workmen of the abovesaid company 
represented by their Union, "The dispute in the present case is in regard to four 
employees by name Kullappan, Narasimhan, Sreerangan and Usman. In the 
case of Kullappan the points referred to the arbitrator ‘for adjudication were: 
(1) Is the non-employment of Sr: M. Kullappan justified? and (2) To what 
rehef he 1s entitled? The finding of the arbitrator was that Kullappan while 
travelling on duty on 26th October, 1960 as bus conductor suffered a severe accident 
involving fracture in the leg and it led to his hospitalisation. For about one year 
‘thereafter, the management was paying wages to Kullappan but thereafter the 
payment of wages was discontinued. ‘There is however reference to the fact that 
the Insurance Company was paying him some amounts til November, 1962. 
Kullappan appears to have written to the management that his disability made 
him unfit to do the work of a conductor in which post he was employed at the time 
he sustained the accident, but he might be appointed as a Checking Inspector. 
But the management replied to him on 4th August, 1962 that the two jobs were 
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not dissimilar and that if he was not fit to do work as a conductor, he would be 
equally unfit to do the work of a Checking Inspector and that they were prepared 
to give him employment as a booking-clerk at Erode. Thereafter the worker 
wrote to the management on 10th November, 1962, stating that he had become 
quite well, that he was prepared to join duty after producing a fitness certificate and 
that he should be posted as a conductor. The management replied to this letter 
on llth November, 1962, stating that he could not be appointed as a conductor 
or Checking Inspector and that since he was not prepared to accept the post of a 
booking-clerk, they were rejecting hus application for appointment. "The manage- 
ment took the view that this correspondence showed that the worker's appointment 
had been terminated long since and that he was actually applying for re-employment. 
But the arbitrator accepted the contentiof of the worker and held that there was 
no formal order at any time terminatyng the worker's employment till November, 
1962, when the management told him specifically that if he would not accept the 
job offered as booking-clerk, they would not give him any employment. The 
arbitrator expressed the opinion that 1n the above circumstances, where the worker 
was not willing to accept the post of a booking-clerk offered to him by the manage- 
ment, the termination of his employment by the management in November, 1962, 
must be deemed to be a valid termination. Thereaftes, by way of relief the 
arbitrator ordered the management to pay Kullappan the arrears of back wages 
tll 20th November, 1962, besides retrenchment compensation on the basis of his 
services upto 20th November, 1962, 


In the case of Narasimhan, Sreerangan and Usman, the points referred to the 
arbitrator for decision were : (1) whether their non-employment as conductor 
with effect from certain specified dates was justified, and (2) to what relief they 
were entitled ? In the case of both Narasımhan and Sreerangan the manage- 
ment had dismissed them for misappropriation of small amounts out of ticket collec- 
tions from passengers. But the arbitrator found that the offence in their cases 
was purely technical. The shortages had occurred in rhany similar instances in 
the past, but the rule about strict accounting had not been enforced 1n such cases 
by the management and that consequently the arbitrator held that in spite of the 
finding that the workers concerned had committed the offence from a technical 
point of view, the management ought to have let them off with fines or loss of wages 
and should not have terminated their employment. In the case of Narasimhan 
the arbitrator, while upholding the order of termination of employment, directed 
the management to pay him retrenchment compensation together with six months’ 
consolidated pay as additional compensation. In the case of Sreerangan, after 
coming to a similar conclusion about the technical nature of the offence, the arbit- 
rator gave him relief by way of retrenchment compensation but not additional 
cash compensation. In the case of Usman, the charge was that he had overloaded 
the bus on a certain day. The arbitrator observed that the charge was proved in 
his case but the nature of the offence justified the award of a light punishment and 
though in such circumstances he would have ordered the worker’s reinstatement 
he was awarding, instead, retrenchment compensation as well as six months’ 
consolidated wages, by way of cash compensation. 


The argument pressed before me by the learned Counsel appearing for the 
management, who 1s the petitioner in this writ petition, is that in the case of 
Kullappan the data afforded by the correspondence, that passed between him and 
the management prior to November, 1962, would show that his appointment had 
come to an end long previously and that what he was seeking from the management 
was really an order of fresh appointment. But the arbitrator came to a different 
conclusion on the data that Kullappan’s appointment was not really terminated 
til November, 1962. This 1s a question of fact on which the arbitrator is entitled 
to come to his own conclusion and it cannot be corrected in writ proceedings. As 
the learned Counsel for the firstrespondent points out, in Kullappan’s case the relief 
awarded by the’arbitrator is really for the back wages prior to the termination of 
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his services as well as retrenchment compensation, and that cannot be considered 
to be beyond the scope of the dispute regarding the entitlement of relief, which was 
also referred to the arbitrator for decision. At the same time, learned Counsel for 
the petitioner also urged that the arbitrator, after finding that the termination of 
the services of the worker by the management was justified, acted without jurisdic- 
tion in any event, in awarding retrenchment compensation. I will consider this 
point along with a simular point urged in the case of the other three employees, 
regarding the nature of relief awarded by the arbitrator, 


Learned Counsel for the petitioner referred to a series of decisions dealing with 
awards of Labour Tribunals and Labour Courts which held that where the Labour 
Court or Tribunal found that the order of dismissal of a worker by the management 
is justified, it had no jurisdiction thereafter to award relief by way of compensation 
and that the question of awarding such reliet will only arise in cases where there is 
a previous finding that the dısmıssal of the worker was not justified. Pudukottah 
Textiles Lid v. A. Subramamam!, and Management, H.T.E v. Presiding Officer, 
Labour Court?, were some of the decisions cited in this connection. It was urged 
in the case of Sreerangan and Narasimhan that in view of the finding that they have 
misappropriated collectyons, the arbitrator should not have directed the management 
to pay them amounts by way of cash compensation or consolidated wages as the case 
may be. After upholding the order of termination of service in the case in Usman 
likewise, the order for payment of compensation equal to six months’ consolidated 
wages was based on the finding not that the dismissal of Usman was improper, 
but that the punishment meted out to him was too severe and that 1n giving such a 
direction the arbitrator acted without jurisdiction. 


Before considering these pomts, I will advert to one  preliminary objection 
raised by the learned Counsel for the first respondent that the reference in the present 
case being one under section 10-A of the Act, based on the voluntary submission 
of the management and the workers to abide by the arbitrator's award, the arbitra- 
tor thereafter functions only as a non-statutory body, and his decision cannot be 
made the subject-matter of a writ proceeding under Article 226 of the Constitution. 
Reference wa’ made to the judgment of Srimvasan, J., in Anglo-American Tea 
Trading Co. v. Its Workmen?, where the learned Judge followed an earlier derision 
of the Kerala High Court in 4. T. K. M. Employees Association v. Musahar Industries? 
and came to the conclusion that the award of an arbitrator, in similar cases, cannot 
be made the subject-matter of proceedings for the issue of a writ of certwrar: or 
mandamus Waving expressed his opinion in this manner, the learned Judge, 
nevertheless, went into the merits of the contentions urged before him and gave a 
decision. Per contra, learned Counsel for the petitioner referred to the decision 
of the Punjab High Court in Rohkiak-Delht Transport v. Risal Singh, where a Bench 
of that Court has given a contrary opinion, In that decision it is laid down that 
the decisions of the arbitrator ın a reference under section 10-A of the Industrial 
Disputes Act are quasi-judicial decisions and that the award of the arbitrator should 
ex facie show the reasons on which it is based and if the arbitrator has exercised 
uncontrolled or arbitrary power to make the award completely bare of reasons, 
the High Court can interfere under Article 226 of the Constitution Between these 
two views, there seems to be an intermediate view laid down by the Supreme Court 
in Engineering Mazdoor Sabha v Hind Cycles* There the Supreme Court was dealing 
with the question whether an arbitrator appointed under section 10-A of the 
Industrial Disputes Act would be a Tribunal within the meaning of Article 136 
of the Constitution, with a right of appeal to the Supreme Court against the award 
The Supreme Court came to the conclusion that he is not such a Tribunal and 
that no appeal under Article 136 of the Constitution would he, but at the same 
time, ıt recognised (1) that the decisions of an arbitrator under section 10-A of 


a “aşı 





™~ 


1 (1957) 2 MLJ. 438 : AIR. 1958 4 (1961)1LLJ 81 
Mad 139 


5. AIR. 1963 Pun. 472 (1964) 1 S C.J. 140. 
2  A.I.R 1962 Assam 105. 6. (1962)2LLJ 760 — 


3. (1963) 2LL.J. 752. 


I] COIM.-SALEM TRANSPORTS (P.) LTD. vo. WORKMEN (Ramakrishnan, J.). 4173 


the Industrial Disputes Act are quasi-judicial decisions and (2) from the circumstance 
that the arbitrator appointed under section 10-A 1s clothed with certam powers, 
his procedure is regulated by certain rules and the award pronounced by him is 
given statutory and binding character for a specified period, 1t may perhaps be 
possible to describe him, in a loose sense, as a statutory arbitrator. In view of the 
above statement of the Supreme Court and also bearing in mind the decision of the 
Punjab High Court it seems to me to be safer 1n such cases not to reject outright a 
plea that the award of an arbitrator appointed under section 10-A of the Act is 
outside the scope of the writ jurisdiction. of this Court under Article 226 of the 
Constitution As long as the power that he exercises 1s recognised as a quasi- 
judicial power and his decisions have got the validity of affecting the rights enfer se 
between the workers and the management the discretion of this Court to interfere in 
proper cases under Article 226 of the” Constitution must be recognised. 


However, the arguments for the petitioner in the present case, involved the basic 
assumption that the second point referred to the arbitrator for decision, namely, 
the nature of the relief, would follow strictly from a decision on the first point as 
to whether the dismissal of the worker concerned was justified or not. The argument 
proceeds on the assumption that if the arbitrator gives an award upholding the 
decision of the management under the first point with or without any qualifications 
he should also uphold the decision of the management in the matter of depriving 
the workman of all relief whether on the short ground that the discretion as to 
punishment lies with the management and the arbitrator can interfere only where 
that discretion has been used 1n such a harsh and oppressive manner as to lead to 
an inference of mala fides. But 1n the present case, I am of the opinion that the refe- 
rence beyng a voluntary one by the parties of their own accord, the arbitrator had a 
wider freedom in adjudicating upon both the points referred to him for decision, 
and this freedom would include an adjudication upon the merits of the punishment 
awarded and whether it cannot be mitigated by suitable relief. It may not be proper, 
while dealing with an award of an arbitrator under section 10-A of the Act, on a 
voluntary reference to arbitration, to whittle down his discretion in the matter of 
assessing the quantum of pumshment 1n the same way as in the case of an award 
by a Labour Court or a Tribunal. Examined from this point of view, it appears 
to me that in the present case the arbitrator took into account not merely the actual 
factum of termination of the services of the workman concerned, but also the cir- 
cumstances surrounding it, for the purpose of moulding the rehef to be granted 
to the workman under the second point referred to his decision. In each case 
the arbitrator has given reasons for tempering the punishment with mercy, bearing 
in mind the entire background of the case. I am not prepared to say that the 
discretion exercised in this manner, together with the reasons given therefor 


is fit for being corrected in these writ proceedings, which are dismissed. "There 
will be no order as to costs. 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mnr. Jusricg K SRINIVASAN. 


The Cosmopolitan Club, Madras, represented by its Honorary 
Secretary, D. Kesava Reddy .. Petitioner® 
9. 
The District Employment Officer, Madras-14 .. Respondent. 

Employment Exchanges (Gompulsory Notification of Vacanctes) Act (XXXI of 1959) —Afpplicability— 
Scope and object of. : a 

Words and Phrases— Business ’—Meaning of® 

Interpretation of Statutes—Definetion clause—Wider Mterpretatron to achieve the object of the legislation. 

Reading the defimtions of ‘ employer’, * employee’ and “ estabhshment’ and the provisions 
of section 4 of the Employment Exchanges (Compulsory Notification of Vacancies) Act, 1959 together 
with the statement of objects and reasons, ıt 13 clear that the Act was brought on the statute 
book only for the purpose of enabling the appropriate authorities to assess the employment potential 
in various categories of employment The Act 1s intended to serve a statistical need to assess future 
policy in connection with Pmparting of training to potential employees. 

The expression “ business ” need not invariably be associated only with the carrying of an activity 
which includes a profit motive. 

Though a statute may define certain expressions in a particular manner, the interpretation of 
those expressions cannot be unrelated to the purpose underlying the enactment Where the object 
and scope of the statute requires it, there should be no difficulty in holding that the relevant 
expressions used therein should have a wider umport. 

Having regard to the object of the Employment Exchanges (Compulsory Notification 
of Vacancies) Act, 1959 the expressions ‘ employer’, * employee’ and * establishment’ defined 1n 
the Act must be understood m their widest sense and the presence or absence of a profit motive in 
the canne on of a busmess 1s wholly immaterial in construing the relevant expressions. A club 
run for the benefit of 115 members will also be within the scope of the provisions of the Act. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated im ¢he affidavit filed therewith the High Court will be pleased 
to call for the records from the District Employment Officer, Madras-14, in the 
matter of the notice issued by himdated 23rd May, 1963, and quash the same and 
issue a writ of prohibition restrainmg the respondent herein from proceeding further 
in pursuance of the said notice. 


T.A. Ramaswami Reddy, for Petitioner. 

Habibulla Badsha, for the Government Pleader, for Respondent, 

The Court made the following 

ORDER. —The Cosmopohtan Club, Madras, 1$ the petitioner. The respondent, 
the District Employment Officer, wrote to the petitioner club on 23rd March, 1963, 
a letter drawing attention to an earlier letter dated 22nd December, 1962, wherein 
the respondent had requested the club to furnish information concerning the em- 
ployment im the petitioner’s establishment. This letter led to the filmg of the 
present writ petition seeking the issue of a writ of certzorart or other appropriate 
writ to quash the proceedings taken by the District Employment Officer. The 
petitioner states in its affidavit that the club 1s a members’ club not run with 
any profit motive, that 1t 1s not in the nature of a commercial undertaking and 
that the communication of the District Employment Officer asking the club to 
furnish particulars 1s based on a miscorstruction of what an establishment means 
within the meaning of the Employment Exchanges (Compulsory Notification of 
Vacancies) Act of 1959. Itis the contention of the petitioner that not only is 
the petitioner club not an establishment within the meaning of the Act but also 
that no industry, trade, business or occupation 1s carried on ın the premises. It is 
urged that the respondent has no jurisdiction to call upon the club to furnish 
the information sought. 


The respondent in his counter-affidavit claims that the abovementioned act 
was enacted for the purpose of undertaking measures for the training and em- 
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ployment of persons on information gathered to indicate the employment trends 
in the market. In order that vocational traming might be given to make employees 
suitable for the demands of the employers, the Act makes 1t compulsory upon em- 
ployers to report all vacancies except in certain categories It is claimed that 
the Act applies to all establishments in the private sector, where ordinarily 25 or 
more persons are employed for remuneration. It is claimed also that having 
regard to the object ofthe Act, the expressions ‘industry’, * business’, * trade’ and 
*occupation' need not involve any connotation of a profit motive. It is urged 
therefore that the District Employment Officer 1s within his powers in calling upon 
the petitioner to furnish the required information. 


Mr. T.A. Ramaswami Reddiar, leamed Counsel for the petitioner club, in 
the course of his arguments contends that in the light of decisions which have dealt 
with organisations like the petitioner club for the purpose of analogous enactments, 
it should be held that the petitioner club would not come within the scope of an 
establishment as defined 1n this Act. That is the short contention which requires 
to be examined. x 


The Employment Exchanges (Compulsory Notifiéatson of Vacancies) Act 
makes 1t compulsory upon the employer 1n every establishfnent 1n the private sector 
to notify any vacancy arising in the establishment to such. Employment Exchanges 
as may be prescribed. Section 4 of the Act makes 1t compulsory for every establish- 
ment in the public sector to do so on and after the commencement of this Act But, 
in the case of an establishment ın the private sector, the appropriate Government 
issues a notification under section 4 (2) of the Act making the provisions applicable 
thereto. It is not in dispute that such a notification was issued in 1960. Turning 
to the defimtions contained in the Act, the word ‘employee’ and “ empleyer” 
are defined 1n relation to an “ establishment", the one as employed to do any work 
for remuneration and the other as one who employs one or more persons to do 
work for remuneration. ‘ Establishment’ 1s defined to mean any office or any 
place where any industry, trade, business or occupatiofi is carried on. Nextly, 
the expressions “ establishment in the public sector’? and ‘ establishment im the pri- 
vate sector’ are defined the latter bemg defined to mean an establishment which 
is not an establishment in the public.sector and where ordinarily 25 or more persons 
are employed to work for remuneration. While section 4, by sub-sections (1) and (2), 
makes ıt obligatory upon establishments in the public sector and in the private sector 
respectively to notify vacancies, section 3 makes the Act inapplicable in relation to 
certam types of vacancies, so that in the case of even establishments which are 
compelled to notify vacancies, certam specified vacancies need not bo notified. An 
important provision is section 4, sub-section (4), which states that notwithstanding 
the obligation to report the vacancies, 1t does not impose the further obligation 
upon the employer to recruit any person through the Employment Exchange to 
fill the vacancy reported. Broadly stated, therefore, this Act confers no authority 
upon the Employment Exchanges to insist that any person indicated by them 
should be employed for the purpose of filling the vacancy reported by an establish- 
ment. Reading these provisions in the Act along with the Statement of Objects 
and Reasons, it appears to be abundantly clear that the Act was brought on the 
statute book only for the purpose of enabling the appropriate authorities «o assess 
the employment potential ın various categories of employment The Act was. 
clearly intended to serve a statistical need to assess any future policy in connection 
with the imparting of training to potential employees. 


As I stated, the principal argument*of Mr. Ramaswami Reddi is that the peti- 
tioner club is not an establishment, for according to him it 1s not a place where any 
industry, trade, busmess or occupation is carried on. He has referred to The 
Cosmopolitan Club v. Fount Commercial Tax Officer!. In that case, the question arose 
whether the sales effected by the club to its own members, such sales being of 
refreshments, would come within the scope of the General Sales Tax Act and would 
attract tax thereunder. That decision was more concerned with interpreting the 
ee 
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expressions ‘ sale’ and * dealer’ which occur 1n that enactment, for that Act purports. 
to bring to tax only the turnover of a dealer carrying on the business of sales of goods 
The real basis of that decision was that ın supplying and distributing refreshments. 
to 1ts members against payment there was no transfer of property by the club as 
an absolute owner to its members as purchasers. Whether or not a profit margin 
existed was not regarded as material. When once there was no sale, which accord-- 
ing to the definition meant a transfer of property ın goods, the liability to tax did 
not arise. The question whether a business must always be associated with a profit 
motive did not expressly come up for consideration in that decision. 


In The Y.M.I A. v. The Assistant Inspector of Labour1, the question was whether 
this association could be brought within the scope of the expression of “ catering 
establishment? in the Catering Estabhshmepts Act In that Act, the expression 
‘catering establishment’ was defined to mean a “restaurant” or a “ residential 
hotel ” and ın defining these two latter expressions, the relevant part dealt with * any” 
premises! ın which the business of providing accommodation and supply of meals 
or of supply of refreshments to the public or a class of the public was carried on. 
In view of the inter-related nature of these definitions, the learned Judges went 
on to hold that the expgession ‘ business’ involved as an essential element thereof” 
the profit motive. 


Mr. Ramaswami Redd: also referred to Wharton’s Law Lexicon and other 
dictionaries to emphasise his point that business 15 an activity connected with the 
operation of trade as a productive pursuit and that a profit element 1s invariably 
linked with business. It 1s his contention that since the Cosmopolitan Club caters 
to 1ts own members and no one else the profit motive 1s altogether absent and that 
thezefore the activity carried on by the club 1s not business. 

I am unable to agree that the word ‘ business’ should be invariably associated 
with the carrying of an activity which includes a profit motive. The first point 
to notice 1s that though a statute may define certain expressions ın a particular 
manner, the interpretatien of those expressions cannot be unrelated to the purpose 
underlying the enactment. That principle has been laid down in State of Bombay v. 
Hospital Mazdoor Sabha?, where the definition of the word ‘industry’ in the 
Industrial Disputes Act was examined. The. definition of that expression m that 
Act included any business, trade, undertaking, etc. Their Lordships pointed out 
that the definition had deliberately used words of very wide import. They referred 
to the rule of interpretation that where there are two or more words which are 
susceptible of analogous meanings, they are to be understood as used in their cognate 
sense They observed that that principle 1s only a rule of construction and cannot 
prevail where the statute has deliberately used words to make the scope of the defined 
word much wider and they clearly say that, 


“if the object and scope of the statute are considered, there would be no difficulty in. holding 
that the relevant words of wide import have been dehberately used by the Legislature in defining 
industry : " 


and they proceeded to refer to various definitions and the object of the Act as. 
well 

On behalf of the respondent the decision of a single Judge of the Calcutta 
High Court The Bengal Club v. Sant; Ranjan?, has been relied upon. In that case, 
the learned Judge held that a club run for the benefit of its members carries on an 
industry within the meaning of the Industrial Disputes Act. 

In my view, taking into consideration the object of the enactment, the definitions 
used in the Act must be understood in theit widest sense, and if that should be done, 
the presence or absence of a profit motive in the carrying on of a business 1s wholly- 
immaterial in construing the relevant expression I am satisfied that the contention. 
of the petitioner that the Act does not apply to 1t cannot be maintamed. "The. 
petition is accordingly dismissed. No costs. 


R. M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT ”—NİR Justice P. S KAILASAM. 


M. Natarajan .. Petttioner* 
v. 
"The Madras State Electricity Board, represented by the 


Superintending Engineer, Mettur Electricity System, Mettur 
Dam .. Respondent. 


Madras State Electricity Board Standing Orders—Ryle 31—Scope of 
Master and servant—Departmental Enquiry — Preudging 15su6 — 1 est. of. 


Rule 31 of the Madras State Electricity Board Standing Orders specifically provides that no 
-workman shall be demoted to any post or grade lower than to which he was initially recruited under 
ley Board Hence the Board has no Jurisdiction to punish a driver by demoting him to the post 
of a cleaner. 


. 
Where an enquirmg authority rejects the explanation given by the workman against whom 
charges have been framed, as false and calls for an explanation from the workman why he should not 
be punished for giving a false statement, 1t would give a reasonable apprehension in the mind of 


the Workman that his case has been preyudged 

Petition under Article 226 of the Constitution. of India, praying that in the 
«ircumstances stated therein, and in. the affidavit filed therewith the High Court 
will be pleased to 1ssue a writ of certiorari calling for the records from the respondent, 
the Superintending Engineer, Mettur Electricity System, Mettur Dam, 1n his order 
in Memo. No ADM. 1/C4/1734/66, dated 8th July, 1966 (Exhibit ‘A’) and quash 
the order therein. 


N.G. R Prasad for Row and Reddy and M. P. Subbayya, for Petitioner. 
C. Ramakrishna for G. Ramanujam and M. S. Umapathy, for Respondent. 


The Court made the following : 


Orper —This petition is filed for the issue of a writ of certiorar: calling for 
the records of the Madras State Electricity Board represented by the Superintend- 
ing Engineer, Mettur Electricity System, and to quash his order made in Memo. 
No. ADM 1/84/1734/66, dated 8th July, 1966, reverting the petitioner as 
Cleaner II grade from the post of lorry Driver, II grade. 


The petitioner joined the Electricity Department of the Government of Madras 
in September, 1949 as Mechanıc. When the State Electricity Board took over the 
electric supply the petitioner’s services were transferred to the Board. At that 
time he was a lineman driver In 1964 certain charges were framed against the 
petitioner. On 10th April, 1964, a Memo , was given to the petitioner charging 
him that he failed to deliver a letter which was intended to a superior Officer The 
petitioner was also charged that he failed to follow instructions before taking a 
vehicle from Mettur Dam to Salem The petitioner offered an explanation and 
the first charge-sheet was given to petitioner on llth June, 1964. In this charge- 
sheet ın addition to the two charges mentioned in his Memo , dated 10th April, 
1964, namely, non-delivery ofa letter to an officer and failure to take instructions 
before taking a vehicle, a third charge was added, namely, that the explanation 
he submitted was false The third charge related to the giving of the false 
statement 1n explaining the two charges given to him under the Memo. dated 10th 
April, 1964 The second charge-sheet was given to the petitioner on 26th March, 
1965, which related to making a false claim for travelling allowance for three days 
in October, 1964 Subsequently, another Memo was issued on 29th March, 1965, 
charging the petitioner with taking a non-departmental maninvan The petitioner 
submitted his explanation on 6th April, 1965, anda charge-sheet was given to the 
petitioner in which, in addition to the charge mentioned in the Memo that he 
musused the van, the charge that he suppressed the facts of the case 1n his explanation 
20040”. ..———— 
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was also framed. A fourth Memo. was given on 21st April, 1965, alleging that the 
petitioner failed to maimtain the van properly The petitioner submitted an 
explanation and the fourth charge-sheet was served on the petitioner on 22nd 
July, 1965, in which, in addition to the charge that he failed to maintain the van 
properly, a charge that he suppressed full facts was also framed against him. An 
enquiry was conducted and a provisional show cause notice was issued to the 
petitioner on 6th April, 1966 and on 8th July, 1966, the 1mpugned order reverting 
the petitioner to the post of cleaner was passed. 


In this writ petition learned Counsel for the petitioner submutted that the order 
1s not maintainable on the ground that the reduction of the petitioner as cleaner 1s 
contrary to rule 31 of the Madras State Electricity Board Standing Orders which 
provides that “ no workmen shall be demoted to any post or grade lower than to 
which he was initially recruited under the Board ". Secondly, it was contended 
that the enquiring officer was prejudiced as after receiving the explanation to the 
three Memos, an additional charge for suppressing the facts was framed against 
him. It was submitted that the efiquiring officer in rejecting the explanation and 
framing a charge on the Basis that the explanatıon ıs false has prejudged the issue 
and therefore even the clearges relating to the other matters are not sustainable. — ] 


Regarding the objection that the punishment of reduction contravened rule 31 
of the Standing Orders of the Madras State Electricity Board, the rule specifically 
provides that no workman shall be demoted to any post or grade lower than to 
which he was initially recruited under the Board It 1s not disputed that the petitioner 
when he was recruited was a lineman driver and by this order he has been demoted 
to a post lower than to which he was initially recruited. This punishment cannot 
be sustained, and has to be set aside. 


Regarding the contention that the enquiry authority was ın error in framing 
a charge on the basis that the explanation given by the petitioner 1s false, the con- 
tention of the petitioner*will have to be upheld. It is unnecessary to deal with 
the other charges But the fact that the explanation given by the petitioner on 
various charges were not only rejected but were also stated to be false and the 
petitioner asked to explain why he should not be punished for giving a false state- 
ment, would give a reasonable apprehension in the mind of the petitioner that his 
case has been prejudged. In the circumstances, the proceedings cannot be 
sustained. But the authorities will be at liberty to frame fresh charges against 
the petitioner and proceed with the enquiry and in the event of the charges being 
proved, to award any punishment that 1s provided m law. The order of reduction 
is set aside. There will be an order accordingly. No order as to costs. 


R.M. — Proceedings quasheda 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, 





PRESENT '—Mnm Justice T. RAMAPRASADA RAO 
In the matter of the Indian Companies Act 
In the matter of Cuddalore Construction Co , Ltd (in liquidation). 


T.V. Somasundaram Pillai Applicant * 
y. 
The Official Liquidator, High Court, Madras .. Respondent. 


Companies Act (VII of 1913), sections 38, 184, 186 and 190—ARectificaton, Application for— Applicant 
aware of his name entered in the Register even in 1950-—Gompany ordered to be wound up— List of contributortes 
settled—Decree (balance order) passed against hum in 1960—-Application subsequent—Acquiescence and laches— 
Effect of—Power of Gourt, exercise of. 


After due compliance with the requirements of sections 184 and 186 of the Companies Act, 1913 
and rules 96 to 98 of the Companies (Madras) Rules, 1940, the Official Liquidator of the Cuddalore 
Construction Co , Ltd , (in liquidation) obtamed a decree against the applicant, as a contributory 
for payment of Rs 9ro, etc Notice of intended execution of the same was sent to him on 29rd April, 
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1965 "Then he applied (1) for setting aside the decree, and (2) for rectification of the Register and the 
list of contributories 


Held, the decree has become conclusive in law (see section 190 of the Act.) 
e 
If the applicant is not entitled to the rectification prayed for, his application to set aside the decree 
fails automatically 


* Rectification’ of the Register has a special significance of its own , 1t implies that there 1s a prior 
mustake, error or defect which after rectification 1s made good and corrected by removing such mistake 
orerror The power of Court to order rectification has to be exercised with great caution 


It 1s clear from the judgment in C GG A No 95 of 1952 that the applicant knew even in 1950 
that his name was entered in the Register of members He has been guilty of laches ın not having it 
rectified with alacrity and promptitude as he was bound to 


Once a ‘balance order’ 1s passed by the High Curt against a contributory the remedy of rectifi- 
cation 1s not available to him A member canngt stand by and acquiesce in his name remaining in the 
Register and wake up at a late stage and particularly after the winding up order is made — He is guilty 
of holding out that he ıs a member Rectification has to be refused in such a case even ifa proper case 
for rectification 1s made out. 


F'Applications for setting aside ex parte decree dated 22nd April, 1960, in Company 
Application No. 78 of 1960 and for rectification by deleting applicant's name from 
the Register and from the list of contributories of the contpany. 


NC. Raghavachari, NS Varadachari, for Applicant 
Respondent in person. 


The Court made the following 


ORDER —Compary Application No 289 of 19651s an application for setting aside 
the ex parte decree, dated 22nd April, 1960, made ın Company Application No 78 
of 1960 in OP No 374 of 1953 and Company Application No 178 of 1966 1s an 
application for rectification of the register of members of Cuddalore Construction 
Co., Ltd , 1n Liquidation, and also for the deletion of the applicant as a contributory 
of the company. 


The relevant facts are as follow. After due compliance with the requirements 
of sections 184 and 186 of the Companies Act, 1913, with which we are concerned 
in this case, and rules 96, 97 and 98 of the Indian Company Rules (Madras), 1940, 
the Official Liquidator obtained a decree on 22nd April, 1960, whereby the applicant 
as a contributory, was directed to pay a sum of Rs 910 with interest thereon at 6 
per cent per annum from 3rd March, 1959 In fact, even at the stage when the list 
of contributories was sought to be settled, notices as required under law were attempt- 
ed to be served on the applicant At one time, the notice was returned with the 
endorsement * no such addressee " When the Official Liquidator made a call for 
the payment of the unpaid call money after obtaining orders of Court in Application 
No. 280 of 1958, a second notice was sought to be served on the applicant, which 
again was returned with the postal endorsement “Left without instructions." 
Subsequently, in Application No 78 of 1960, the Official Liquidator applied for a 
payment order against the applicant since he had failed to pay the call amount. 
This notice was again sought to be served in the usual manner. The ordinary service 
on the applicant having failed, substituted service by publication in “ the Mail" 
was ordered. Another copy of the notice was also affixed on the Court notice 
board After adopting such processes, this Court, by its order dated 22nd April, 
1960, directed the applicant to pay a sum of Rs 910 with interest thereon at 6 per 
cent per annum from 3rd March, 1959, till date of payment. This order 1s 
conclusive under section 190 of the Act, of the fact, that such monies 1s due by the 
applicant 


On obtaining such a decree, the Official Liquidator was anxious to secure the 
amount from the applicant He even attempted to personally contact the applicant, 
which he did on 9th March, 1965 On 10th March, 1965, the applicant came to the 
office of the Official Liquidator, perused the records and promised tosettle the matter. 
He having failed to keep up his undertaking, a final notice was sent by the Official: 
Liquidator on 23rd April, 1965, intimating the applicantthat execution proceedings 
would be taken in case of further default 1n the payment of the decree amount. 
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Thereafter, and for the first time, by his letter dated 27th July, 1965, the applicant 
denied liability on the basis of certain Court proceedings, and prayed that his name 
may be removed from the list of contributories , The Officia] Liquidato1 explained 
the correct position 1n his letter dated 2nd August, 1965, and granted him some more 
time to pay the amount A reminder was also sent on 12th October, 1965 It 1s 
at this stage that both the applications referred to above have been filed The allega- 
tion of the applicant 1s that he became aware of the passing of the decree only on 
2nd August, 1965, and that the shares which stood 1n his name were only shares 
nominally recorded therein by one of the directors of the company who owed him 
money and that therefore there was no relationship of a member to a company sub- 
sisting at any time and the applicant, $herefore, requests ın both the applications 
to set aside the decree passed against him on the foot that he was a contiibutory and 
to rectify the register by removing his narfie as a member. : 


The present contention of the applicant that he became aware of the decree 
only on 2nd August, 1965, cannot stand scrutiny at all for the reason that he knew about 
it even on 10th March, 1965, when he inspected the records and promised to settle 
the matter Whether a contributory against whom a balance order, as 1s commonly 
known, has been passed, can seek to set aside a decree which has become final 
in the eye of law depends upon the main question whether the application for rectifi- 
cation of the register prayed for by the applicant by removing his name as a member 
thereto 1s plausible and possible in the circumstances Ifthe applicant ts not entitled 
to the relief for rectification of the register, then his application for setting aside the 
decree dated 22nd April, 1960, has to fail automatically, since 1t has become con- 
çlusive in the eye of law and there are no grounds or sufficient cause shown in the 
affidavit ın support thereof to set aside the same 


The expression ‘rectification’ of a company's register 15 a purposeful expression 
It has a special signification of its own The word implies that there 1s a prior error, 
mistake or defect which is apparent on the face of the record of the register, which 
after rectification, 1s made good and corrected by removing such a mustake or 
error. As was pointed out in Pulbrook v Richmond Consolidated Mining Co.* 

“The effect of rectification 1s exactly the same as if the name struck off had never been put 1n. 

"That 1s the meaning of “rectıficatıon”.”” 
Unless the applicant establishes a just cause or an equity in him to strike off his name 
ın the register, the Company Court would not exercise 1ts discretion to rectify the 
7 As was pointed out 1n Belierby v. Rowland and Marwood's Steamship Co., 
Lid: 

* In considering an application for rectification, the Court has always had regard to the 
lapse of time, and to any facts and circumstances indicating acquiescence in the existing state of 
things by whom or on whose behalf the application 1s made to disturbit ” 

The power, to correct a register of Court has to be exercised with caution It has 
to be remembered that 1n such a summary adjudication, a roving enqviry 1s not 
contemplated The applicant 1s seeking 1n the main to rest his contention on certain 
proceedings in Court, and particularly the judgment of this Comt 1n C C CA No 95 
of 1952 That was a case 1n which there were certain disputes between the applicant 
and a director of the South Arcot Oil and Refineries Limited The case of the 
applicant was that the director of the above company borrowed certain moneys from 
the applicant and as security thereto, the said director gave out that he would secure 
shares nominally 1n the name of the applicant in the South Arcot Oil and Refineries 
Limited and also 1n the Cuddalore Construction Company Limited which 1s now in 
liquidation and whose register 1s sought to be amended m the fist petition It 1s 
clear from the judgment of Govinda Menon and Ramaswami, JJ , that the applicant 
knew at all material trmes, ever since he started the suit in 1950, that his name was 1n 
the register of members 1n the Cuddalore Construction Co , Ltd , now in liquida- 
tion In fact, the applicant 1s reported to have signed certain transfer forms for 
transfer of the shares by the applicant in favour of the director abovenamed The 
learned Judges, after considering the probabilities of the case, came to the conclusion 
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that the applicant's version that he lent money as a debt puie and simple was more 
reliable and probable But this observation of thc learncd Judges in the said jv dg- 
ment cannot rélieve the statutory responsibility wiuch at all times ve sted with the 
applicant to correct the register of membcis in the company under conside1ation with 
alacrity and promptitude It might be that the applicant might have taken the pre- 
caution of claiming damages against the duectoi for having 1mpioperly included 
his name ın the 1egister of membeis and ought to have also taken the precaution of 
claiming the damages that might 1easonably and naturally flow from the fact that 
the name of the applicant indisputably appcared ın the 1egister of mcmbers This 
hasnotbeendone The applicant cannot take advantage of lis own laches and avoid 
a claim wt leg: and which s undoubtedly notaclaimin contractu (Once a balance 
order 1s passed by Court against a contributory on the foot that his name appeared 
ınthe register of members, and that his liability as a contributory has become 
indubıtable, then a remedy to 1ectify theiegister on the ground that his name was 1n- 
correctly remaining 1n the register of members 1s not available to such a person A 
claim to rectify the 1egister cannot be asked for ex debito justitiae Jt must be 
based on certain accepted principles, particular care being taken to find whether 
the applicant whoi1sseekingsucha discretionary and equitaBle reliefis guilty o1 not 


guilty of laches. 


This doctiine of laches has a veiy great significance as a member in any event 
should repudiate the contiact 1n unequivocal terms and without undue dclay, as other- 
wise such delay would be fatal to his application for iectification If the name of a 

arson appears ın the register of members, he can’t at his whims and fancies ask for 
recision of such a contiact to take shares as it would be lost because of maction or 
lack of prompt action on his pait. This rests on the wholesome and salient principle 
that such a person has allowed the company to obtain credit on the strength of 1t and 
ın case the company goes into liquidation the iights of creditors are deemed to have 

sen crystallised on such a date A membe: therefore cannot standby and acquiesce 
in his name remauung in the register of members and wake up at a late stage and 
par.icularly after the winding up of the company and ask for rectification Lord 
Romillay, M R, 1n Walker’s case, In re" Anglo- Danubian Steam Navigation and 
Colliery Co,1 observed at page 35: 


5 Where there has been no fault on either side the register remains as 1t was — 


where the fault 1s on both sides the register also remains as it was 


Therefore, the onus 1s heavily on the shareholder to set right the mistake, if 
any, za the register without any delay The above decision has been quoted with 
approval by a Division Bench of the Bombay High Court in Mohamed Akbar v. 
Official Ligudato:? A Division Bench of this Couit also, in Lakshmi Narasa 
Reddi v Official Receiver, Sree Films Ltd 3, obseived that where a person allows 
his name to remain on the register, without having 1t removed prompily he will be 
liable on the doctrine of Lolding out 


The position becomes more complicated if the company 1s wound up The 
House of Lords categoi1cally 1s of the view in Oakes v Tuquand and Harding?*, 
that unless a member has taken steps to get his name removed from the register or 
taken some other unequivocal action before liquidation, he will be too late In fact, 
in Bank of Hindustan v Suryenavayana Rao®,a Bench of this Court held : 


* A petition for rectification will lie normally after the filing of a winding up petition and 
before the winding up order 1s passed, provided that the Court will normally reject the petition 
1f the company 1s already ın a notorious state of bankruptcy by the time the petition for rectifi- 


cation 1s filed ” 
Where the winding up o1 der had intervened whereby the rights of creditois were made 
paramount, application foi rectification must be refused even if a proper case for such 
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rectification on the ground of repudiation of the shares is made out. İn fact, it is 
accepted law that 1t would be too late for a shareholder to repudiate the share 
after winding up even if a proper case for repudiation had been made earlier The 
essential principle to be remembered 1s that after winding up, the rights of credi- 
tors are crystallised, and the hope held out to the creditors ought not to be dis- 
lodged at that time by rectifying the register on an application by a member who 
contends that his name is wrongly remaining on the register Having held out that 
he is a shareholder and thereby a contributory also, if he fails to pay the share 
amount, he cannot approbate and reprobate and ask for an equitable discretionary 
remedy from Court to rectify the register. 


In this case the member knew that his naane was in the register ; he also knew that 
a balance order was passed—he also knew that a balance order was passed against 
him as early as 10th March, 1965 "The delay ın filing this application has not at 
all been explained The decis10n in C C C A. No 95 of 1952 cannot help the appli- 
cant ın any manner whatsoever. “He cannot, theiefore, at this belated stage set at 
naught the rights which have become vested and crystallised in the creditors The 
balance order passed against him on 22nd April, 1960 1s final, conclusive and binding 
onhim  Nosubstantial ground has been made out before me to set aside the decree 
dated 22nd April, 1960, and much less there 1s any substance in the contentions 
raised at this stage for the rectification of the register. Both the applications are 
therefore dismissed But in the peculiar circumstances of this case, there will be 
no order as to costs. 
K.G.S Petitions dismissed, 


[END oF VOLUME (1967) 1 ML J. (REPORTS)] 
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NOTES OF RECENT CASES. 


Krishnaswomt Reddy, 7 Parthasarathy Padayachi v. 
2nd August, 1966 Thiruvengadam 
Crl R. C No 1088 of 1965. 

. Crl R P No 1071 of 1965. 


Criminal Procedure Code (V. of 1898), section 263 (h)—Record in cases where there 
is no appeal—Finding m the case of conviction—Breef statement of the reasons therefor to be 
gen. 

Under clause (2) of section 263, Criminal Procedure Code, the Magistrate while 
giving a finding in the case of conviction, has also to give a brief statement of 
the reasons therefor In the absence of the reasons for the finding ıt is not 
possible to find the correctness or otherwise of the finding. 


E S Govindan and Habibullah Badsha, for Petitioners 
M Srnwwasagopalan and B Rajagopalan, for Respondent 


V.S ——. Conotction set aside. 
Veeraswamt and S Sundara Komaya Naicker v 
Natesan, FF Authorised Officer of Land Reforms. 
3rd August, 1966. WP Nos 1302 and 1303 of 1966. 


Madras Land Reforms (Fixation of Cehng on Land) Act (LVII of 1961), section 
10 (5) and Rule 8 of the Rules framed under the Act—Seruice of notice on concerned 
bersons— Personal service to be effected before service by affixture attempted—Seroice by 
affixture at the first instance—Irregular— Writ 


Under Rule 8 (d) of the rules framed under the Madras Land Ceiling Act, 
ın the case of individuals notice should be served by delivery or tender of the same 
to the person concerned or his Counsel oi authorised agent or to some adult 
member of the family, or by sending the notice to the concerned person by 
1egistered post, acknowledgment due Clause (zz) of sub-iule (d) of rule 8 provides 
that if none of the afoiesaid modes of service is practicable, service may be 
effected by affixing the notice in some conspicuous part of the last known place 
of residence or business of the person concerned. Service by affixture without 
7: the other modes of service would be irregular and not in compliance with 
tne rule. 


On the facts it was held that no prejudice has been caused and no writ would 
issue. 

Dolia, for Petitioner. 

Government Pleader, fo. Respondent. 


V.S. Petition dismissed, 





Ramakrishnan, F Packir: Mohamad ». 
25th August, 1966. Abdul Rahman. 


SA (Cri) No 503 of 1966 (P.) 
* and Crl MP No 1942 of 1966. 


Penal Code (XLV of 1860), sechon | 504— Interaatonal insult with the intent 10 
provoke breach of peace—Reaction of a normal person to the insult and retaliation in a vivlent 
manner— Test—Section 95— Act causing slight harm—Offence commatied on the eve of electron, 
long lapse of time, de mnimis—Factors for not ordering fresh trial 


Criminal Procedure Code (V of 1898), section 342—Examination of accused—Omnibus 
examination. of all accused—Inegular and vites trial. 


Under section 504 of the Penal Code, itgs not the capacity of the dividual who 
is alleged to have been insulted to retaliate which 1s the true test ‘The true test 
whether a normal person in the position of the person insulted, would have reacted 
to the use of the particular insulting words, by retaliation ın a violent manner, and 
thereby a breach of the peace vvould have been caused 


Where the ti1al Gourt had not carefully followed the provisions of section 342 
of the Criminal Procedüre Code and had not questioned the accused separately in 
regaid to the facts of the prosecution case appearing against each of them but had 
combined the questions in an omarbus fashion, the procedme would be irregular 
and vitiate the trial. ” 


In view of the facts that the act was committed on the eve of elections, that 
a long lapse of time has occurred, and by applying the principle of de minimis 
embodied 1n section 97 of the Penal Code, that an act causing only slight haim 
need not be made the subject-matter of an elaborate criminal prosecution, a fiesh 
trial need not be ordered 


1. S Arunachalam, fo. Appellant. 


V.S. ———— Appeal dismissed. 


Ramakrishnan, F Natesa Pillai altas Dorairaja Pillai v 
9th September, 1966 Public Piosecutor, Pondicherry 
S A (Crl) No 541 of 1965 (P). - 


French Code of Criminal: Procedure, Articles 202 (2), 216—Recewer—Partie civile 
moving for the prosecution of Recewer and for damages—Found guilty of breach of trust by 
trial Court as a correctional Court—Award of damages to partie civile—Appeal by Recewer— 
Acquittal—Appeal to High Court by partie civile by way of cassation—WNo jurisdiction to 
interfere with acquittal at the sole instance of partie civile—Lrability of Recewer, a civil 
one—Open to partie civile to take civil proceedings against Recewwer 


There 1s no jurisdiction to interfere with the order of acquittal, at the sole instance 
of the partie cile by the High Court in the exercise of its power of cassation 


Article 202 (2) of the French Code of Criminal Piocedure confers a right of 
appeal (1) to the accused party or the persons found liable , (2) to the parte cwie 
confined exclusively to his civil interest ; (3) to the Forest Administratior ; (4) to 
the Public Prosecutor ; and (5) to the Public Prosecutor of the Court of Appeals. 
Article 216 confers on the parie cwile, the accused, the Public Prosecutor and the 
persons made civilly responsible, the right to appeal in cassation against an'ordei 
It is clear that when the partie civile under Article 216 appeals for relief by way of 
cassation, 1t must be read with Article 202 and therefore the appeal must be 
confined exclusively to his civilinterest This restriction, however, has an exception. 
If the party who moves the Court of Cassation in appeal 1s the Public Prosecutor, 
the entire decision can be at large and the parte cile may also agitate his rights 
within the forum of such an appeal. But, if there is no appeal by the Public Prose- 
cutor the provisions in Article 202 (2) restricting his right exclusively to his civil 
interest will apply. The partie civile cannot seek for reveisal of the finding of 
acquittal, ıf the Public Prosecutor had not appealed. 


3 


The relationship of the Receiver though appointed by Couit, is governed by 
contract, and his liability would be a civil one. In a case decided as a correctional 
matter, the acquittal of the accused willleave open to the farte civile a right to pursue 
his civil remedy 1n independent, civi] proceedings, unlike in the case of an acquittal 
by the Court of Assises of an accused, charged for a major crime 


S M Amjad Nainar, fo. Appellant 
7. Stanstlas for A Bula Pajanor, V R Venkatraman and 7 Stansilas, fo. Accused. 
Public Prosecutor, for Pondicherry 





VS Appeal dismissed 
—. 

Venkatadri, F ə Mis. Panneerdas & Co v. 

12th September, 1966 Corporation of Madras. 


W.P No 1097 of 1963. 


Madras City Municipal Corporation Act (IV of 3919), section 349, clause (28)—Bye- 
law under—Notrfication prohibiting advertisements on certain places —Validity 


The notification issued by the Corporation piohibitirfg advertisements on side 
walls, embankments and railing of viaducts, overbridges, culverts and approaches 
thereto is valid It 1s for the Corporation to regulate, restrict o1 prevent the exhi- 
bition of advertisements, if they are exhibited in such places and in such manner, and 
by such means as to affect injuriously the life and face of the City Such a restric- 
tion may cause nuisance to some and annoyance to some others But 1t cannot, for 
that reason, be held that such a by-law 1s unreasonable or unceitain. 


S XK. L Ratan, for Petitioner 
J Chengalvarayan, for ist Respondent 
M. M. Ismail, Standing Counsel, for 2nd Respondent 


V.S. Petition dismissed. 
Ramamurthi, F Madh: Alagan, İz re 
11th October, 1966 Crl R Ci No 1190 of 1966. 


Crl R P No 1167 of 1966, 


Probation of Offenders Act (XX of 1959), sections 4 and 6—Person under the age of 
21 years—Sentence of umprisonment—lIncumbent on Court to record reasons for sentencing to 
wmprisonment—Incumbent on Court to get a report from the Probation Officer—Applicabtltty 
of the Act—Court to be satisfied on such report 

Section 6 (1) of the Act makes it incumbent on the Court finding a person under 
21 years of age guilty of offences punishable with imprisonment not to sentence such 
person convicted of such an offence to 1mprisonment unless 1t records 1ts reason for 
coming to the conclusion that a sentence of imprisonment 1s called for. It 1s also 
incumbent on the Court to get a report from the Probation Officer and consider it in 
order to satisfy itself as to the manneı in which the provisions of the Act should 
be applied to the individual offenders. 

While confirming the conviction the High Court directed that the petitioner be 
released on his entering into a bond with two sureties, to keep the peace, and be of 
good behaviour for a period of two years. 


3, Bhaskaran, for Petitioner. 


S R. Srinwasan, for Public Prosecutor 
V.S. Orders accordingly. 


Veeraswam: and K Visalam v. Additional Authorised 
JVatesan, jJ. Officer (Land Reforms), Nagapattinam. 
28th September, 1966 W.P. No. 884 of 1966. 


Madras Land Reforms (Fixation of Ceiling on Lantl) Act (LVI of 1961), sections 5, 17, 
62 and 72—Cultivateng tenant in possession of lands as tenant-Excess over the tenant’s 
ceiling area—Reverter to landlord —Authorised Officer—Notice to take possession of such 
surplus land and for distribution for landless persons—Validity—Writ under the Constitution. 


The petitioner-landlord owned 5 acres and 87 cents. The total holding of the 
tenant as tenant was 5 acres and 94 cents ın standard acres. ‘The Authorised Officer 
took proceedings under section 62 of the Act to take over the excess holding 1n the 
hands of the tenant and for distribution tp landless persons for cultivation under the 
Act. The petitioner claiming the right of reverter of such excess over the tenant’s 
ceiling area under section 17 of the Act, applied under Article 226 of the Constitution 
to quash the proceedings of the Authorised Officer 


Held, the writ will issue quashing the proceedings of the Authorised Officer. 
Under section 17 there will be a reverter to the landlord of the excess of the holding 
in the hands of the temant. 


A tenant is defined eby the Act to include a cultivating tenant. When section 
17 (1) speaks of ‘ any person as a tenant ? it has to be taken that the word “ tenant ” 
there means a cultivating tenant, 1n the present context, and he will be governed 
by Chapter VIII and for purposes of section 5, he will not come within 1ts ambit 
so as to enable him to hold go standard acres A separate ceiling is fixed for a 
tenant under section 60 Therefore under section 17 (1) where a tenant or cul- 
tivating tenant’s holding 1s 1n excess of the 5 standard acres, the excess can be taken 
over, but if the excess is less than the ceiling area allowed to a landowner, to the 
limit of the difference to make up 30 standard acres, the land 1n excess of the per- 
missible holding in the hands of the cultivating tenant will 1evert to such landholder. 


V. Balasubrahmanyan and V. Kunchithapatham, for Petitioner. 
Government Pleader, for Respondent. 





V.S. — Petition allowed. 
Knshnaswamy Reddy, 7 i A, Kanmah, Jn re, 
13th October, 1966 Gil R Nos 931, 1023, 1149 and 1151 of 1965 


. Cri RP Nos 919, 1008, 1129 and 1131 of 1965 


Criminal Procedure Code (V of 1898), sections 4 (h), 190 (1) (a), 249—Report of a 
police office in a non-congnisable offence without investigateon—Complaint—Cognisance can 
be taken of an offence, by Magistrate—Stay of proceedings as the accused were absconding— 
Order stopping proceedings ilegal and without. jurisdiction and vord—~Continuance ‘of the 
proceedings originally instituted—Valid—Memo, by Public Prosecutor of filing a fresh charge 
Sheet — May amount to wmpled withdrawal 


It 1s well established that a report of a police officer 1n a non-cognisable offence 
without investigation as required under section 155 of the Code will be complaint 
as defined under section 4 (3) of the Code Ifthe Magistrate took cognisance of 
an offence upon such a complaint, section 249 of the Code excludes stopping pro- 
ceedings in cases instituted Any order passed by the Magistrate stopping such 
proceedings would be illegal and would be without jurisdiction and therefore void. 
As the stopping of the proceedings itself would be void, the question of revival does 
not arise. The original trial started on the complaint filed by the police continues 
as there was no valid order preventing the course of the original trial 


Any memo. filed by the Public Prosecutor that he would file a fresh charge-sheet 
would show that he was not pressing the case instituted on the original complaint. 
That will certainly amount to an implied withdrawal 


P. R. Gokulakrishnan, S. A. Seshadri, for Petitioners. 
Public Prosecutor on behalf of State. 
V.S — Petition dismissed. 


[SuPREME COURTİ. 


KN. Wanchoo, J C Shah Girijanendini Devi o. 
and RS Bachawat, 77 Bijendra Narain Choudhary. 
llth August, 1966 ? C A No 756 of 1964. 


Hindu undindad Tamil — Mitakshara Law—Partition—Interest of minor members— 
Duty of the Appellate Court to reappratse evidence 


Cwil Procedure Code (V of 1908), section 66—Benami transaction 


In a Hindu undivided family governed by the Mitakshara law, no individual 
member of that family, while 1t remains undivided, can predicate that he has a 
certam definite share in the property of the family. The rights of the coparceners 
are defined when there 1s a partition Paftition consists in defining the shares of 
the coparceners ın the joint property; aktual division of the property by metes and 
bounds 1s not necessary to constitute partition ; once the shares are defined, whether 
by agreement between the parties or otherwise, partition is complete. The parties 
may thereafter choose to divide the property by metes and bounds or may continue 
to live together and enjoy the property ın common as before Ifthey live together, 
the mode of enjoyment alone remains joint, but not the tenure of the property 


The trial Court, as we have already observed, on a consideration of the entire 
evidence and the subsequent conduct of the parties came to the conclusion that 
there was no severance of Bjendra Narain from his uncle Bidya Narain and with 
that view the High Court agreed It 1s true that the High Court did not enter upon 
a reappraisal of the evidence, but it generally approved of the reasons adduced by 
the trial Court ın support ofits conclusion. We are unable to hold that the learned 
Judges of the High Court did not, as 1s contended before us, consider the evidence. 
It is not the duty of the appellate Court when it agrees with the view of the trial 
Court on the evidence either to restate the effect of the evidence or to reiterate the 
reasons given by the trial Court Expression of general agreement with reasons 
given by the Court the decision of which 1s under appeal would ordinarily suffice. 


Distinguishing its decision in the case of Addank: Venkatasubbaiah v Chilakamarthi 
Rotmah, C.A. No 220 of 1964 decided on 12th August, 1965, the Court held :— 


This Court pointed out that on the facts proved, there was no doubt that the 
auction purchaser had acted as agent of the plaintiff and had taken advantage of 
the fact that the plaintiff’s mother placed confidence in him and had entrusted to 
him, management of the plaintiff's estate and the surt could not be dismissed under 
section 66 (1), for it was expressly covered by the terms of section 66 (2) which pro- 
vides that nothing in sub-section (1) shall bar a suit to obtain a declaration that the 
name of any purchaser certified as mentioned in clause (1) was inserted in the cer- 
tificate fraudulently or without the consent of the real purchaser. The contention ^ 
raised by the appellants must therefore fail. i 


Sarjoo Prasad, Senior Advocate, (D P. Singh, R K. Garg, S. C Agarwal and 
M. K. Ramamurthh, Advocates of M/s. Ramamurthti 6? Co., with him), for 
Appellants. 


D. Goburdhun, Advocate, for Respondent, 


G.R. —— Appeal dismissed. 
(SuPREME Court] 
K ON. Wanchoo. Firm Madanlal Roshanlal Mahajan v. 
J C Shah and The Hukumchand Mills Ltd. 
R. S. Bachawat, 77. C.A. No. 878 of 1964, _ 


19th August, 1966. 


Arhitrateon—Furisdiction of arbitrator to award pendente lite znterest—Section 34, 
Civil Procedure Code. 


Distinguishing the case of Seth Thawdrdas Phenumal v. The Union of India, (1955) 
2 S.O.R. 48, 65: (1955) 2 M.L.J. (S.C.) 23: (1955) S.G.J. 445 : ALR. 1955 S.C. 


M—NRC 
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468, the Court held: But ın later cases, this Court has pointed out that the obser- 
vations in Seth Thawardas’s case were not intended to lay down such a broad and 
unqualified proposition, see Nachappa Chethar v Subramaniam Chettiar, (1960) 2 
SCR 209,238 (1960) 1 An.VV R (SC) 101. 41960) 1MLJ (SC) 101 - (1960) 
SCJ 416 AIR 1960 SC. 307, Sazınder Singh v. Amrao Singh, (1962) 3 S.C R. 
676, 695. "The relevant facts regarding the claim for interest in Seth T hawardas's 
case will be found at pages 64 to 66 of the Report and in paragraphs 2, 17 and 24 
of the judgment of the Patna High Court reported in Union of India v. Premchand 
Satram Das, AIR. 1951 Pat. 201, 204-205. 


In the present case, all the disputes in the suit were referred to the arbitrator 
for his decision One of the disputes in the suit was whether the respondent was 
entitled to pendente [ie interest. ‘The a¥bitrator could decide the dispute and he 
could award pendente hte mterest just as a Gourt could do'so under section 34 of 
the Code of Civil Procedure. Though, in terms, section 34 of the Code of Civil 
Procedure does not apply to arbitrations, it was an implied term of the reference 
in the suit that the arbitrator would decide the dispute according to Jaw and would 
give such relief with regard to pendente lite interest as the Court could give if it 
decided the dispute «This power of the acbitrator was not fettered either by the 
arbitration agreement dr by the Arbitration Act, 1940 "The contention that m 
an arbitration ın a suit the arbitrator had no power to award pendente [tte interest 
must be rejected 


K L Gosan, Senior Advocate (S. E Mehta and RK. L. Mehta, Advocates, with 
him), for Appellant 

S T. Desai, Senior Advocate, (S. N Prasad, Advocate, and F B  Dadachanp, 
O C Mathur and Ravinder Narain, Advocates of M/s 7. B Dadachann S Go with 
him), for Respondents. 


GR: Appeal dismissed. 
[SupREME Court]. : 
K Subba Rao, CF and Khub Chand v. 
Jj. M. Shelat, 7 The State of Rajasthan 
29nd August, 1966. C.A. No. 85 of 1964, 


Rajasthan Land Acquisition Act (XXI Vof 1953) — Central Act I of 1894 (Land Acquisi- 
hon Act). 


Referring to Babu Barkya Thakur v. The State of Bombay, (1961) 1 S CR. 128, 
140 (1961) 2 8 C7 392 AIR 1960 SC 1203 and Smt Somawant: v The State of 
Punjab, (1963) 2 An WR (SQ) 18: (1963) 2MLJ (SC) 18. (1963) 2 SCJ. 
35 : (1963) 2S CR 774, 823, 822; AIR. 1963 SC. 151, the Court observed: 
In the present case, the High Court, as we have expressed earlier, rightly held that 
the provision for public notice was mandatory, but disallowed the objection on 
the ground that ıt was rather belated We find ıt difficult to appreciate the said 
reasoning ‘This 1s not a case where a party, who submitted himself to the jurisdic- 
tron of a tribunal, raised the plea of want of jurisdiction when the decision went 
against him; but this is a case where the appellants questioned the jurisdiction of 
the tribunal from the outset and refused to take part ın the proceedings ‘Though 
the notification under section 4 was published in the Rajasthan Gazette on 14th 
February, 1947 Award No 1 was ‘made on llth December, 1959 and Award 
No. 2 on 27th June, 1960 "The appellants say that they came to know that the 
awards were made only on 15th September, 1960, and they filed the petition on 
96th October, 1960 İt cannot, therefore, be said that there was such an inordinate 
delay as to preclude the appellants from invoking the jurisdiction of the High Court 
under Article 226 of the Constitution. 


Sarjoo Prasad, Senior Advocate (A, G. Ratnaparkhi, Advocate, with him), for 
Appellants. 


a 


G C Kashwal, Advocate-General for the State of Rajasthan, (B. P. Maheswart 
and R N Sa they, Advocates, with him), for Respondents, 


G R. ¢ — —— Appeal allowed" 
[SUPREME COURTİ 
KA. Subba Rao, C FJ and The State of Mysore v. 
J M Shelat, Jf, S. V Narayanappa. 
22nd August, 1966. GA No 1420 of 1966. 


Mysore Government Order No GAD. 46-SRR dated 22nd September, 1961— Rule 8 
(27-A) of the Mysore Cwil Service Rules, 1958 definition of “a local candidate "— 
Rule 1 (A) of the Mysore Government Servants İS-moruy) Rules, 1957 


It :s manifest that unless the local service was continuous such service could 
not be taken 1nto account for the purposes, in particular of pension and increments, 
How would increments, for example, be granted unless the service prior to such 
increments was continuous ? The same considerafion would also apply in the case 
of pension It had therefore to be provided as has beert dgne in sub-clause (iv) 
that a break ın service would not be condoned for a period howsoever short — Conti- 
nuity of service is thus a condition for both sub-clauses (2) and (3). The High Court 
was therefore in error when it said that sub-clause (iv) did not relate to considera- 
tions under sub-clause (n) or that 1t had reference only to a break 1n service before 
3lst December, 1959. "The High Court was also in error when it construed sub- 
clause: (u) to mean that the only thing ıt required was that the candidate had to be 
appointed initially prior to 31st December, 1959 and that he had to be appomted 
initially prior to 31st December, 1959 and that he had to be 1n service on the two 
dates, wz , Ist January, 1960 and 22nd September, 1961 and that the service during 
the interval need not be continuous If that construction were to be upheld it 
would result in injustice, for local candidates not recruited regularly and not in 
continuous service provided they were in service om the two relevant dates, wz, 
Ist January, 1960 and 22nd September, 1961, would get seniority over candidates 
regularly appointed after 3lst Decembe:, 1959 and whose service 18 continuous. 
Such a result would manifestly be both unjust and improper and could hardly 
have been contemplated Therefore the proper interpretation would be that in 
order that the regularisation order may apply to a patticular case the local candidate 
must be initially appointed prior to 31st December, 1959, he must be in service on 
Ist January, 1960 and continued to be im service without any break till the date 
of the said order If his service 1s regularised, his service from the date of such 
regularisation would be counted for seniority as against others who were recruited 
properly under the Rules of Recruitment Under sub-clause (111) however if the 
service 18 continuous from 1st January, 1960 to 22nd September, 1961, such service 
is to be taken into account for purposes of leave, pension and increments but not 
for purposes of semority The construction which we ate inclined to adopt thus 
harmonises all the provisions of the Order and besides results 1n fairness to all the 
local candidates appomted by direct recruitment whether regularly or otherwise. 


For the reasons aforesaid the construction placed by the High Court cannot be 
sustained, 


S T Desa,and B R. L. Iyengar, Senior Advocates, (B. R G K Achar, Advocate 
with them), for Appellants. 


R. B. Datar, Aml Kumar Sablok and B. P. Singh, Advocates, for Respondents. 
GR. Appeal dismissed. 


[SuPREME COURTİ 


V. Ramaswami, Shivanarayan Kabra v. 
V. Bhargava and : The State of Madras. 
Raghubar Dayal, FF. Cr A. No. 20 of 1964. 


23rd August, 1966. 


Penal Code (XLV of 1860), section 21 (d) and (e) , 420— Forward Contracts (Regulation) 
Act, 1952, secizons 15, 17—Cruninal Procedure Code (V of 1898), sections 239, 537, 361. 


The Forward Contracts (Regulation) Act was passed in order to put a stop to 
undesirable forms of speculation 1n forward trading and to correct the abuses of 
certain forms of forward trading in tlte wide interests of the commumty and, in 
particular, the interests of the consumerg for whom adequate safeguards were 
essential. In our opinion, speculative contracts of the type covered ın the present 
case are included within the purview of the Act One of the contracts in the present 
case 18 Exhibit P-42 in which PW. 2 placed an order for supply of 100 bales of 
cotton Jarila to be delivered in” August, 1958 at Rs 654 per candy We think 
that a contract of this déscription falls within the definition of “ forward contract ” 
within the meaning of¢his Act and the provisions of that Act are therefore applı- 
cable to this case. We consider that Mr. Naunit Lal has been unable to make good 
his submissions on this aspect of the case. 


The legal position has been explained by the Bombay High Court in Bhagwan- 
das Narotamdas v Kanjz Deojt, (1906) LL. R. 30 Bom 205, and affirmed by the 
Judicial Committee in Bhagwandas Parasram v Burjory Rutionjz Boman, (1918) LR. 
451A, 29. 34 MLJ. 305. In the present case, therefore, the appellant was 
acting as principal to principal, so far as P W. 2 was concerned and the contracts 
are hit by the provisions of section 15 of the Act. 


Even if it 1s assumed that the appellant did not know English or Tamul the 
violation of section 361. (1), Criminal Procedure Code was merely an irregularity 
and it 1s not shown ın this case that there is any prejudice caused to the appellant 
on this account. In our opinion, the irregularity has not resulted in any injustice 
and the provisions of section 537, Criminal Procedure Code, are applicable to 
cure the defect. 


Naunit Lal, Advocate, for Appellant. 
A. V. Rangam, Advocate, for Respondent. 


GR - ———— Appeal dismissed. 
[SuPREME COURTİ. 

K N Wanchoo, M. P. Shreevastava. v. 

F C Shah and Mrs Veena. 

R S. Bachawat, FF C.A. No 609 of 1966. 


24th August, 1966 


Special Marriages Act (XLIII of 1954), section 47, Order 21, rule (1) or (2), Cwil 
Procedure Code (V of 1908). i 


It is not necessary”to multiply cases—and they are many—in which applications , 
by judgment-debtors raising questions relating to execution, discharge or satisfaction 
not falling within Order 21, rule 2 were held maintainable, and absence of a proceed- 
ing by the decree-holders to execute the decree was held not to be a bar to the main- 
tainability of the applications In our view, the High Court of Madras was right 
ın its interpretation of section 244 of the Code of Civil Procedure, 1882, when they 
observed in Erusappa Mudahar v Commercial and Land Mortgage Bank Ltd , (1900) 
IOMLJ 91 ILR. (1900) 23 Mad 377, 380 


* We are unable to hold that the dictum of the Punjab High Court in Mst. 
Bhagwan v Lakhım Ram and another, A Y R. (1960) Punj. 437, 438, that ‘as no 
execution proceedings (at the 1nstance of the decree-holder) were pending, the Court 
(which was called upon to determine whether there was an adjustment of a decree 
by an executory contract) could not be regarded as one which was executing the 
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decree? is correct. There is, in our judgment, no antithesis between section 47 
and Order 21, rule 2, the former deals withthe power of the Court and the latter 
with the procedure to be followed im respect of a limited class of cases relating to 
discharge or satisfaction of decrees. 

H. R. Gokhale, Senior Advocate (Miss Rajini Mathur, Advocate, and O. C. 
Mathur, Advocate of Mls. 7. B. Dadachann & Co , with him), for Appellant. 


Bishan Narain, Senior Advocate (Miss Lily Thomas, Advocate. with him), for 
Respondent, 


GR. ge Appeal dismigsed. 

İSUPREME COURTİ. . 

K. Subba Rao, C f. and Gandi Ramamurthy v. 
J. M. Shelat, F _ ‘The State of Andhra Pradesh. 

26th August, 1966. . GA, No. 501 of 1964. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI. of 1948)— 
Regulation XXV of 1802, section 4— Meaning ef“ Manyam "did “ Vantarlu”’. 


The legal position may therefore be put thus: Under section 4 of Regulation 
XXV of 1802 the Government was empowered t » exclude income from lakh:caj lands, 
1.e., lands exempt from payment of public revenue and of all lands paying only 
favourable quit rents, from the assets of the zamindari av the time of the permanent 
settlement. If the lands fall squarely within the said two categories, there is a 
presumption that they were excluded from the assets of the zamındarı. But if the 
grant of land was subject to performance of personal services to the zamindar or 
subject to the payment of favourable rents and also performance of personal service 
to the zamındar, there is no such presumption. Indeed. the presumption 1s that 
ın Such a case the income from the land was excluded from the assets ofthe zamındarı. 
The reason for the rule 1s that in one case the personal sérvires are equated with 
the full assessment and in the other the favourable rent together with the per- 
sonal services is equated with full assessment. If the zamındar in one shape or 
another was getting the full assessment on the lands there was no reason why the 
Government would have foregone its revenue by excluding such lands from the 
assets of the zamindari. 


The expression “ manyam ” does not, therefore, necessarily mean a grant for 
public services It is also used in a loose sense to indicate an inam , That apart, 
the word “ manyam ” 1s only found in a Kaifiat of 1818 and ın no other document 
it finds a place. Be that as 1t may, such an ambiguous expression in a solitary 
document which came into existence in 1818 cannot outweigh the other evidence 
which we have considered in detail. Nor does the expression “ Vantarlu " indicate 
public servants. It means “ foot-servants "; it may also be used to denote a sepoy, 
whatever may be its meaning, the name 1s not decisive of the nature of the service. 
A foot-servant or a sepoy could certainly do personal service to a zamindar ; he 
might look after his safety, 


We therefore, agree, with the Division Bench of the High Court holding that 
the Vantarı Muttah of the appellants was part of the Jaggampeta estate and was, 
therefore, covered by the notification issued by the Government under the Estates 


Abolition Act, 1948. - 
R. Ganapathy Iyer, Advocate, for Appellants. 


P. Ram Reddy, Senior Advocate (T. V. R. Tatachari, Advocate, with him), for 
Respondent No. 1. 


G.R. Appeal dismissed. 
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[SUPREME COURTİ. 


V Ramaswami, V. Bhargava, P. Arulsvvamı v. 
and Raghubar Dayal, 77. ə The State of Madras. 
29th August, 1966. Cr As Nos 130 and 131 of 1964, 


' Madras Village Panchayats Act (Madras Act X of 1950), sections 106 and 127— 
Sections 120-B and 409, Penal Code (XLV of 1860), section 197, Criminal Procedure 
Code (1898)—Government of India Act, section 270 : 


Section 106 of the Madras Act 1s similar in language to section 197 of the Cri- 
minal Procedure Code and fo: the reasons already expressed we are of the opmion 
that the sanction of the State Governmünt was not necessary for prosecution of the 
appellant under section 409, Indian Penal Gode. We accordingly reject the argu- 
ment of learned Counsel for the appellant on this aspect of the case and dismiss 
this appeal. 


= 


R Ganapathy Iyer, Advocate for Appellant (in both the Appeals). 
A V Rangam, Aqvotate, for Respondent (ın both the Appeals) 
s 





G R. : — Appeals dismissed 

[SuPREME COURTİ. 
V. Ramaswamt, V Bhargava, Jagarnath Singh v. 
and Raghubar Dayal, 77. H Krishna Murthy. 
31st August, 1966 Crl A. No 178 of 1964. 


Electricity Act (X. of 1910), section 39—Section 44 and Rule 138 of the Act and Rules 
respectively 


Applying its two earlier cases AIR 1966 S C 849, 852 and in Ram Chandra 
Prasad Sharma v The State of Bihar, (Criminal Appeals Nos. 48-51 of 1963 decided 
on llth October, 1966) the Court held : The two circumstances in the present 
case are not sufficient 1n our opinion, to establish that the appellant did abstract 
electrical energy by tampeving with the meter. The installation of the meter in a 
dark corner does not show any guilty conscience of the appellant In fact, when 
the meter was installed by the electric company it could have chosen a better lighted 
. place. The presence of the obstruction in the passage 1s not sufficient to show that 
the servants of the company could not have reached the meter for the purpose of 
inspection and checking whenever they chose to do so There appears to be no 
Statement oft the record to the effect that at any time such servants were thwarted 
in their attempt to check the meter by the appellant or his representatives, or on 
account of the alleged obstruction 1n the passage. 


Itas clear therefore that the appellant’s conviction for the offence under sec- 
tion 39 of the Act is bad 1n law. 


We therefore allow the appeal partially and set aside the conviction and sen- 
tence of the appellant for the offence under section 39 of the Act. The appeal with 
regard to the other contentions will stand dismissed. 


Akbar Imam and D Goburdhun, Advocates, for Appellant 
Awadesh Nandan Sahay and § P. Varma, Advocates, fo. Respondent No 1. 





GR. — Order accordingly. 
[SuPREME COURTİ : 
V. Ramaswam:i, V. Bhargava, Lachhi Ram v. 
and Raghubar Dayal, 77. The State of Punjab. 
2nd September, 1966. Crl A. No. 177 of 1964. 


Criminal trial—Eudence—Approver’s evidence—Appraisal. 


It was held by this Court in Sarwan Singh v. The State of Punjab, (1957) SCR. 
953 : (1957) S.G J. 699: (1957) ML J. (Crl.) 672, that an approver’s evidence 
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to be accepted must satisfy two tests "The first test to be applied 1s that his evidence 
must show that he is a reliable witness, and that is a test which 1s common to all 
witnesses The test obviously-means that the Court should find that there 1s noth- 
ing 1nherent or improbable in the évidence given by the approver, and that there 1s 
no finding that the approver has given false evidence. "The second test which there- 
after still remains to be applied in the case of an approver, and which 1s not always 
necessary when judging the evidence of other witnesses, 1s that his evidence must 
receive Sufficient corroboration In the present case, as we have pointed out above, 
the H gh Court has held that the evidence of the approver was reliable and was 
corroborated on material particulars by good prosecution witnesses who have been 
believed by the Court We are, therefore, unable to find any error m the judgment 
of the High Court in upholding the conviétion of the appellant. 


B. K Bannerjee and N N Keswam, Advocates, for Appellant. 
B K. Khanna and R. JN. Sachthey, Advocates, for Respondent. 
GR. : Appeal dismissed. 


(SUPREME COURTİ, 


V Ramaswami, V. Bhargava, The State of Gujarat v 
and Raghubar Dayul, 77. Vinaya Chandia Chhota Lal Pathi. 
2nd September, 1966 Crl. A. No. 43 of 1964. 


Penal Code (XLV of 1860), section 408—Sectzon 342, Criminal Procedure Code (V of 
1898)—Extra judicial confession —Admissibilty. 


The learned Judge is not right in observing that 1t was not safe to base a convic- 
tion on an extra-judicial confession. The conviction in this case was not based 
merely on the extra-judicial confession ‘There was the evidence of the complainant 
against the respondent. "The extra-judicial confession strongly corroborated that 
statement. ‘This document too, therefore, was admissible ın evidence and had been 
wrongly ignored by the learned Judge 


The other two documents were considered irrelevant and therefore 1nadmussi- 
ble in evidence One of them 1s the statement of the respondent made under sec- 
tion 342, Criminal Procedure Code, on 3rd September, 1960, 1n a criminal case 
against hum. 


We are of opinion that the documents handed over by the respondent to the 
complainant on 14th December, 1959, and the statement of the respondent dated 


3rd September, 1960 provide strong corroboration to the statement of the complai- 
nant. 


A. S. R Chari, Senior Advocate (M. V Goswami and B. R. G. K. Achar 
Advocates, with him), for Appellant. 


V. S. Nayyar and H. M. Chenoy, Advocates, for Respondent. 
G.R. Appeal allowed 


[SUPREME COURTİ. 


R Subba Rao, C J. and Tilak Ram ə. 
J M Shelat, F Nathu. 
9th Septembe, 1966. C A. No. 36 of 1965. 


Luniaton Act (LX of 1908), section 19— Redemption of mortgaged property under the 
Punjab Redempüwn of Mortgages Act (II of 1913) —Test of acknowledgment. 


It 15 not however necesary to go into the details of these decisions or to decide 
which of the two views 1s correct as this Court in Khan Bahadur Shahpur Fredoom 
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Mazda v. Durga Prasad, (1962) 1 SCR. 140. (1963) 1 S.C J 382: AIR. 1961 
S.C. 1236, has examined the contents and the scope of section 19 After first stat- 
ing the ingredients of the section, this Court stated that an acknowledgment may 
be sufficient by reason of Explanation 1 even if it Smuts to specify the exact nature of 
the nght. Nevertheless, the statement on which a plea of acknowledgment 1s 
based must relate to a subsistmg lability. The words used in the acknowledg- 
ment must indicate the jural relationship between the parties and 1t must appear that 
such a statement 1s made with the intention of admitting that jural relationship. 
Such an intention, no doubt, can be inferred by implication from the nature of the 
admussion and need not be in express words. 


The right of redemption no doubt of the essence of and inherent in a trans- 
action of mortgage But the statement ın question must relate to the subsisting 
lability or the right claimed. Where the statement 1s relied on as expressing jural 
relationship 1t must show that it was made with the intention of admitting such 
jural relationship subsisting at the time when it was made. It follows that where a 
statement settmg out jural relationship 1s made clearly without intending to admit 
its existence an intentjon*to admit cannot be imposed on its maker by an involved 
or a far-fetched process of reasoning. 


B C. Musra, Seluor Advocate, (M. V. Goswami, Advocate, with him), for 
Appellants. : 


V. K. Krishna Menon, Senior Advocate, (Vidya Sagar Nayyar, Advocate, with 
him), for Respondent No. 3. 


Madan Bhatia and D. Goburdhun, Advocates, for Respondents Nos. 1 to 4. 


V. K. Knshna Menon, Senior Advocate, (Madan Bhatia, D P. Singh, S.C. 
Agarwala), for Respondens No. 5 (a) and 6 to 10. 


GR. Appeal dismissed. 


Ts 
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(SUPREME COURT.) 


V. Ramaswam, V. Bhargava, an The Union of India z. 
Raghubar Dayal, FF . Bungo Steel Furniture (P ) Ltd 
14th September, 1906. C A. Nos. 373 & 543 of 1965 


Arbitration—Arbitration Clause in Agreements—Claun for interest within the jursdic- 
dion of the Arbitrator—Interest Act of 1839—Civil Procedure Code (V of 1908), section 34 


Applymg the principle decided by the Judicial Committee in Champsey Bhara 
and Company v. ura? Balloo Spinning and Weaving Company, Lid, LR (1923) 50 1.A 
324: 44 ML. 706 (P.C) to the present case, “ ıt 1s manifest that there 1s no 
error of law on the face of the award and the argument of the appellant on this 
aspect of the case must fail." 


ə 

In Bhowanmdas Ramgobind v. Harasukhdas Balkishendas, AIR 1924 Cal. 524, the 
Division Bench of the Calcutta High Court consisting of Rankin and 
Mookeryee, JJ., held that the arbitrators had authority to make a decree 
for interest after the date of the award and ‘expressly approved the decision 
of the English cases—Edwards v Great Western Railway, 61851) 11 CGB. 588, 
Sherry v. Oke, (1835) 3 Dow 349 1 H &.W 119, and Beahan*y Wolfe (1832) 1 Al. & 
Na. 233. The same view has been expressed by this Court in ‘a recent judgment in 
Firm Madanlal Roshonlal Mahajan v The Hukumchand Mills, Lid , Indore, C A No. 878 
of 196 t, decided on 19th August, 1966. We are accordingly of the opinion that the 
arbitrator had authority to grant interest from the date of the award to the date 
of the decree of Mallick, J , and Mr Bindra is unable to make good his argument 
on this aspect of the case, 


N.S. Bindra, Senior Advocate (R. N Sachthey, Advocate, with him), for Appel- 
lant. 


A, K Sen, Senior Advocate (Miss. Uma Mehta, and P. K. Chatterjee and 
P K Bose, Advocates, with him), for Respondent. . e 





GR — Appeals dismissed. 
[SUPREME CourRT.] 
KN Wanchoo, 7 M Shelat, and Ammathayı alias Perumalakkal v 
G K. Mitier, 17 Kumaresan alias Balakrishnan 
15th September, 1966. C A. No 618 of 1964 
Hindu Law—Gift to daughter-in-law out of ancestral immovable property—Can tt be 
Stridhan Property—Evidence Act (1 of 1872), section 112, e 


Hindu Jaw on the question of gifts of ancestral property 1s wellsettled So fai 
as movable ancestral property 1s concerned, a gift out of affection may be made to 
a wife, to a daughter and even to a son, provided the gift 1s within reasonable limits 
A gift for example of the whole or almost the whole of the ancestral movable pro- 
perty cannot be upheld as a gift through affection . (See Mulla’s Hindu Law, 13th 
Edition, page 252, para. 225). But so far as immovable ancestral property 1s con- 
cerned, the power of gift 1s much more circumscribed than in the case of movable 
ancestral property. A Hindu father or any other managing member has power to 
make a gift of ancestral immovable property within reasonable limits for ‘ pious 
purposes.” (See Mulla's Hindu Law, 13th Edition, para 226, page 252). Now what 
is generally understood by *' pious purposes ”’ 1s gift for charitable and/or rehgious 
purposes But this Court has extended the meaning of “ pious purposes " to cases 
where a Hindu father makes a gift within reasonable limits of rmmovable ancestral 
property to his daughter 1n fulfilment of an antinuptial promise made on the occa- 
sion of the settlement of the terms of her marriage and the same can also be done 
by the mother ın case the father is dead. (See Kamala Devt v Bachu Lal Gupta, 
(1957) 1 MLJ (SC) 66. (1957) 1 An.W.R. (S.G.) 66. (1957) SCJ. 321 
(1957) S G R. 452: A.LR. 1957 S.C. 434. 


We have therefore no difficulty in holding that there 1s no warrant in Hindu law 
in support of the proposition that a father-in-law can make a gift of ancestral immo- 
vable property to a daughter-in-law at the time of her marriage. If that 1s so, we 
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cannot see how what the father-in-law himself could not do could be made into a 
pious obligation on the son as ış claimed in this case, for that would be permitting 
indirectly what 1s not permitted under Hindu law directly. Furthe: in any case 
gifts of ancestral immovable property can only be for pious purposes, and we doubt 
whether carrying out the directions of the father-in-law and making a gift in conse- 
quence can be said to be a gift for a pious purpose, specially when the father-in- 
law himself could not make such a gift. We are therefore of opinion that this gift 
cannot be upheld on the ground that Rangasvvamı Chettiar had merely carried out 
the wishes of his father indicated on the occasion of the marriage of Ammathayee. 

Sarjoo Prasad, Senior Advocate (M, S. Narasimhan, Advocate, with him), for 
Appellants 

S. V. Gupte, Solicitor-General of India (A G. Rathabarkhı, Advocate, with him), 
for Respondents Nos. 1 and 2 

R. Ganapathy Iyer, Advocate, for Respondent No. 3. 





GR. . — Appeal dismissed. 

[Supreme CounT']. ” 

K..N. Wanchoo, Ff M Shelat, and Subhas Chandra Das Mushib v, 
G K. Mutter, J f. Ganga Prosad Das Mushib 
30:2 November, 1966. C A No. 617 of 1964 


Contract Act (IX of 1872), section 16 (1) to (3)—Undue influence—Civil Procedure 
Code (V of 1908), Order 6, rule 4. 


The law in India as to undue influence as embodied in section 16 of 
the Contract Act 1s based on the English Common Law as noted in the 
judgment of this Court in Ladh Prasad Jaiswal v Karnal Distillery Co , Lid. and 
others, (1964) 2SCJ. 12: (1964) 1 SCR. 270 at 300. According to 
Efalsbury’s Laws of England, Third Edition, Volume 17, page 673, Article 
1298, “ Where there 1$ no relationship shown to exist from which undue 
influence 1s presumed, that influence must be proved". Article 1299, page 674 
of the same volume shows that “ there 1s no presumption of imposition or fraud 
merely because a donor is old or of weak character”. The nature of relatians from 
the existence of which undue influence 1s presumed 1s considered at pages 678 to 
681 of the same volume. The learned author notes at page 679 that “ there 1s no 
presumption of undue influence in the case of a gift to a son, grandson, or son-in- 
law, although made during the donor’s illness and a few days before his death ”. 
Generally speaking the relation of solicitor and client, trustee and cestut que trust, 
spiritual adviser and devotee, medical attendant and patient, parent and child are 
those in which such a presumption arises — Section 16 (2) of the Contract Act shows 
that such a situation can arise wherever the donee stands in a fiduciary relationship 
to the donor or holds a real or apparent authority over him. 


Before however a Court 1s called upon to examine whether undue influence 
was exercised or not, it must scrutinise the pleadings to find out that such a case 
has been made out and that full particulars of undue influence have been given as 
n the case of fraud. See Order 6, Rule 4 of the Civil Procedure Code. 


It will be noted at once that even the expression ‘ undue influence " was not 
used in the issue. ‘There was no issue as to whether the grandfather was a person of 
unsound mind and whether he was under the domination of the second defendant. 


Once we come to the conclusión that the presumptions made by the learned 
Judges of the High Court were not warranted by law and that they did not take a 
view of the evidence adduced at the trial different from that of the Subordsnate 
Judge on the facts of this case we must hold that the whole approach of the learned. 


Judges of the High Court was wrong and as such their decision cannot be upheld 


Nien De, Additional Solicitor-General of India (Sukumar Ghose, Advocate, 
with him), for Appellant. 
P K. Chatterjee, Advocate, for Respondent No. 1. 


G.R. 





Appeal allow ~ 
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(SupREME Court ] 


K, Subba Rao, C f , M | Hidayatullah, State of Uttar Pradesh s. 
S M Sikn, V. Ramaswam: and Raja Anand Brahma Shah. 
Jj M Shelat, FF. C As Nos 653-655 of 1964 


16th September, 1966 


OP. Zamındar: Abolition and Land Referms Act, 1950— Amendment of the word 
“ Estate? by U.P. Lammndari Abobiton and Land Reforms Amndment Act, 1963 
— Article 31-A (2) of the Constitution—U P Land Revenue Act, 1901. 


If the State desires to invoke Article 31-A and rely on the definition contained 
ın the first part of clause (2) it must show that the area fought tobe acquired js 
an 'estate? within the definition contZined in a law relating to land tenures 
passed before the commencement of the Constitution The relevant definition 
for our purposes 1s contained in section 4 (4) of the U P Land Revenue Act, 190] 
It is not necessary to decide whether Pargana Agor: falls within the definition 
of ‘ Mahal’ as we have come to the conclusion, that Pa,gana Agor 15 a Jagir of 
Inam or a grant of a similar nature within clause (a) Gl, of Art.cle 31-A (2). But 
before giving our reasons for this conclusion we will dispost of the contention o1 


the learned Counsel that Pargana Agori is an estate with*h clause (4) (1) of that 
Article 


İn our opinion the word ‘ including’ is intended to clarify or explain the con- 
cept of land held or let for purposes ancillary to agriculture Tne idea seems to. 
be remove any doubts on the point whether waste land or forest land could be held 
to be capable of being held or let for purposes ancillary to agriculture 

We must, therefore. hold that forest land or waste land in 
cannot be deemed to be an estate within clause (a) (un) unles 
for purposes ancillarv to agriculture There is no dispute thatt 
of Pargana Agori would fall within clause (4) (ın). 


Jt seems to us that on the facts of the case the grant w4s m the nature of a grant 
similar to a Jagir or mam. The fact that Balwant Singh and Chet Singh held 
possession of this Pargana for 40 years cannot be ignored This shows that to all 
intents and purposes Adil Shah had lost the Pargana and it was in effect a fresh 
grant in the nature of Jagir or mam for services rendered to the British Adil 
Shah’s assertion to title had not been verified. Although it may be one of the 
reasons for the grant, 1t is clear that ifit had riot been for the grant and its enforce- 
ment by the British Troops Adil Shah would not have been able to recover the 
possession of the Pargana. His title to the Pargana would rest on the grant and not 
the alleged previous title 

If rt as held, as we do hold, that the area in dispute is a 
Jagir or inam and consequently an estate within Article 21 
Act can claim the protection of Article 31-A The notifica 
1953 and July, 1953, must therefore be upheld 


— In this view it is not necessary to decide whether the area in dispute 1s a Mahal 
or covered by a 3 (8) of the Reforms Act as it existed in 1958 or earlier or any other 
question which was raised before us 


In the result the appeals filed by the State are accepted, the appeal filed by 
the petitioner Raja is dismissed and the petition under Article 226 filed by the 


petitioner Raja is dismissed. In the cucumstances of the case there will be no 
order as to costs 


the area 1n dispute 
S 1t was held or let 
he cultivated portion 


grant 1n the nature of 
“A (2), the impugned 
tions dated 30th June, 


C K Daphtary, Attorney-General fo. India and Shantı Bhushan, Additional 
Advocate-G_neral for the State of U P (O P Rana, Advocate, with them), fer 


Appellants (in Q,As, Nos. 653 and 654 of 1964) and Respondents Gn CA No 
655 of 1964), 


A K Sen and B R L Iyengar, Senior Advocates (V P Misra, S K Mehta and 
K.L Mehta, Advocates, with them), for Respondent (In C.As. Nos 653 and 654 of 
1964) and the Appellant (In C A, No. 655 of 1964) 

G.R. ——— 


Appeals by State accepted 


[SupREME Counr.] 


K Subba Rao, C 7, Raja Anand Brahma Shah v. 
M Hudayatıllah, S M Sikri, i State of Uttar Pradesh. 
V Ramaswam and C A No. 656 of 1964 


J M Shelat, 27 
l6th September, 1966. 


Land Acquisition Act (I of 1894), sections 4, 5-A, 6, 7, 17, 18—Pubhe purpose 
—Meanıng of * waste land”. 


It is not necessary for us to express any concluded opinion as to whether the 
production of cement as a commercial enterprise 1s a public purpose within the 
meaning of the Act for we consider that the9principle of the decision of this Court 
in Smt. Somavant: v The State of Punjab, (1963) 2 SCR. 774- (1963) 2 An WR 
(SC)18 (1963) 2 ML/ (8C)18:(19635 28 C J. 35. AIR 1963 SC. 151, 
applies to this case and the argument of the appellant must be rejected because he 
has not been able to show, that the action of the Government in issuing the noti- 
fication under section 6*of the Act 1s a colourable exercise of power 


It follows therefore that section 17 (1) of the Act 1s not attracted to the present 
case and the State Government had therefore no authority to give a direction to 
the Collector to take possession of the lands under section 17 (1) of the Act In 
our opinion, the condition unposed by section 17 (1) is a condition upon which the 
jurisdiction of the State Government depends and it 1s obvious tbat by wrongly 
deciding the qucstion as to the character of the land the State Government cannot 
give itself jurisdiction to give a direction to the Collector to take possession of the 
land under section 17 (1) ofthe Act. It is well established that where the jurisdic- 
tion of an administrative authority depends upon a preliminary finding of fact the 
High Court is entitled, in a proceeding of writ of certiorar? to determine upon its 
independent judgment, whether or not that finding of fact 1s correct (Sce R v. 
Shoreditch Assessment Committee, LR (1910) 2 K B. 859 and White and Collins v. 
Minister of Health, L R. (1939) 2 K B. 838. 


We are accordingly of the opinion that the direction of the State Government 
under section 17 (1) and the action of the Collector 1n taking possession of the land 
under that sub-section 18 ultra vires. 


If therefore ın a case the land under acquisition 1s not actually waste or arable 
land but the State Government has formed the opinion that the provisions of sub- 
section (1) of section 17 are applicable. the Court may legitimately draw an 
inference that the State Government did not honestly form that opinion or that 
in forming that opinion the State Government did not apply its mind to the relevant 
facts bearing on the question at issue It follows therefore that the notification 
of the State Government under section 17 (4) of the Act directing that the provision 
of section 5-A shall not applv to the land is ultra vires. The view that we have 
expressed 1s borne out by the decision of the Judicial Committee in Estate and Trust 
Agencies (1927), Lid v. Singapore Improvement Trust, LR (1937) A.C, 898. 


We accordingly hold that the appellant has made good his submission on 
this aspect of the case and the notification of the State Government under section 6 
of the Act dated 12th December, 1950 is ultra vires and therefore all the proceedings 
taken by the Land Acquisition. Officer subsequent to the 1ssue of the notification 
under section 6 must be held to be illegal and without jurisdiction 


For the reasons already expressed we hold that the State Government has no 
jurisdiction to apply the provisions of section 17 (1) and (4) of the Act to the land 
in dispute and to order that the provisions of section 5-A of the Act will not apply 
to the land We are further of the opinion that the State Government had no 
"jurisdiction to order the Collector of Mirzapur to take over possession of the land 

“under section 17 (1) of the Act Tne notification dated 4th October, 1950 is 
therefore illegal. For the same reasons the notification of the State Government 
under section 6 of the Act, dated 12th December, 1950 is ultra vires. 
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We accordingly hold that a writ in the nature of ceriorarı should be granted 
quashing the notification of the State Government dated 4th October, 1950 by 
which the Governor has applied section 17 (1) and (4) to the land in dispute and 
directed that the provisions of section-5-A of the Act should not apply to the land 
We further order that the notification of the State Governmen: dated 12th December, 
1950 under section 6 of the Act and also further proceedings taken in the land 
"acquisition case after the issue of the notification should be quashed including the 
 Ü(Ü 7th January, 1952 and the reference made to civil Court under section. 

8 of the Act. 


B R L Iyengar, Senioi Advocate (V. P. Misra, S. K. Mehta and K. L. Mehta, 
Advocates, with him), for Appellant. 
- e 
C. K. Daphtary, Attorney-General. for India and Shanti Bhushan, Additional 


Advocate-General fo. the State of UP. (0. P. Rana, Advocate, with them), for 
Respondents Nos, 1 and 2. 


G R. ——, Appeal partly allowed 
[SuPREME COURT.) | LM 
K. Subba Rao, C F., M Hidayatullah, ə — Meghraj Kothari v 
S. M. Sikri, 7 M Shelat The Delimitation Commission. 
and G K Mutter, 17 CA. No, 843 of 1966 


20th September, 1966 


Delimitation Commission Act, (LXI of 1962), section 10 (1)—Articles 82, 327 and 329 
uf the Consttution— Representation of People Act, 1951. 


In our view, the objection to the delimitation of constituencies could 
only be entertamed by the Commission before the date specified. Once the orders 
made by the Commission under sections 8 and 9 were published in the Gazette of 
India and in the official gazettes of the States concerned, these matters could no 
longer be reagitated ın a Court of law. "There seems to be”very good reason behind 
such a provision. If the orders made under sections 8 and 9 were not to be treated 
as final, the effect would be that any voter, 1f he so wished, could hold up an elecd 
tion 1ndefiritely by questioning the delsmitation of the constituencies from Court- 
to Court. Section 10 (2) cf the Act clearly demonstrates the mtention of the Legis- 
lature that the orders under sections 8 and 9 published under section 10 (1) were 
to be treated as law which was not to be questioned 1n any Court 


In this case ıt must be held that the orders under sections 8 a1d,9 published. 
under section 10 (1) of the Delimitation Commission Act were to make a complete 
set of rules which would govern the readjustment of number of seats and the deh- 
mutation of constituencies. . 


In this case the powers given by the Delimitation Commission. Act and the 
work of the Commission would be wholly nugatory unless the Commission as a 
result ofits deliberations and public sittings were in a position to 1eadjust the number 
of seats in the House of the People or the total number of seats to be a$sıgned to 
the Legislative Assembly with reservation fo: the Scheduled Castes and Scheduled 
Tribes and the delimitation of constituencies It was the will of Parliament that 
the Commission could by order publish its proposals which were to be given effec- 
to ın the subsequent election and as such its order as published in the notification 
of 7 Gazette of India or the Gazette of the State was to be treated as law on the 
subject. 


In the instant case the provision of section 10 (2) of the Act puts orders under 
sections 8 and 9 as published under section 10 (1) in the same status as a law made 
by.Parhament itself which, as we have already said, could only be done under 
Article 327, and consequently the objection that the notification was not to be. 
treated as law cannot be given effect to. 


G. N. Dikshit, K. L. More and R. N Dixit, Advocates, for Appellant 
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Nien De, Additional Solicitor-General of India (R. Ganafathy Iyer, R. H 
7: and B. R G K. Achar, Advocates, with him), for Respondents Nos. 1l to 4 
an : 


S. S. Shukla, Advocate, for Respondent No. 5. 


G.R. : ——— Appeal dismissed. 
[SuPREME Court ] 
K Subba Rao, CF , The State of Assam v. 
M. Hidayatullah, Rana Muhammad 
S M. Sikn, ? M Shelat and C.As Nos. 1367-1368 of 1966. 
G K Mutter, jj ® 
21st September, 1966 : 


Constitution of India (1950), Articles 233 and 235— Interpretation —Power to transfer 
Distiict Fudges hes with the Government or with the High Court 


As the High Court 1s the authority to make transfers, there was no question 
of a consultation on this account The State Government was not the authority to 
order the transfers Tere was, however, need for consultation before D. N Deka 
was promoted and pested as a District Judge ‘That such a consultation 1$ manda- 
tory has been laid down quite definitely in the recent decision of this Court in 
Chandra Mohan v State of U P., AIR. 1966 S C 1987, On this part of the case it 
18 sufficient to say that there was no consultation 


v Purshottam Trikumdas and A. K Sen, Senior Advocates (JVaurst. Lal and Vineet 
Kumar, Advocates, with them), for Appellant 


Sarjoo Prasad, Senior Advocate (Vinoo Bhagat and S. N. Prasad, Advocates, 
with him), for Respondent No 4. 


i 


GR. : — Appeals dismissed. 
İSUPREME COURT. | 

K Subba Rao, C 7 , M Hayatullah, P. L. Lakhanpal v. 

S. M. Stkri, 7 M Shelat and The Union of India. 

G K Mutter, FF W.P No. 137 of 1966. 


21st Septemb.r, 1966 


Defence of India Rules, rule 30 (1) (b) ultra vires section 3 (2) (15) (2) of the Defence 
of India Act, 1962—Defence of India (Delhi Detenues) Rules, 1964, rule 23—Mala fide 
order—Right of Representation under section 44 of the Act—Meanng of word * decide — 
Preventwe Detention Act. 


The question is: what precisely does the word “decide” m rule 30-A 
mean? It is no doubt a popular and not a techmcal word According to its 
d.ctionary meaning “ to decide ? means * settle (question, issue, dispute) by giving 
victory to one side , give judgment (between, for, in favour of, against), bring, 
come, to a resolution? and “decision”? means "settlement, (of question etc.), 
conclus.on, formal, judgment, making up once mind, resolve, resoluteness, decided 
character? As Fazl Ali, J , observed in Province of Bombay v. Advam, (1950) S.C. 
"R. 621 at 642. (1950 2 MLJ 703 (1950)SCJ.451 ALR 19508 C 222: 


The scheme of rules 30 (1) and 30-A 1s totally different from that of the Preven- 
tive Detention Act Where an order s made under rule 30 (1) (2) its review. is at 
intervals of periods of not more than six months The object of the review is to 
decide whether there 1s a necessity to continue the detention order or not in the hght 
of the facts and circumstances including any development that has taken place in 
the meantime Ifthe reviewing authority finds that such a development has taken 
place in the sense that the reasons which led to the passing of the original order no 
longer subsist o1 that some of them do not subsist, that 1s not to say that those reasons 

-did not exist at the time of passing the original order and therefore the satisfaction 
wwas on grounds which did not then exist İt is easy to visualise a case wheie the 
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authority 1s satisfied that an order of detention is necessary to prevent a detenu 
from acting 1n a manner prejudicial to all the objects set out 1n rule 30 (1) At 
the end of sıx months thereviewing authority on the materials before it may come to 
a decision that the detention 1s still necessary as the detenu 1s likely to act in a manneı 
prejudicial to some but not all the matters. Provided such decision 1s arrived at 
within the scope of rule 30-A the decision to continue the detention ordei would be 
sustainable. ‘There 1s thus no analogy between the provisions of review in the two 
Acts and therefore decisions on the Preventive Detention Act cannot be availed of 


by the petitioner. 

As regards the contention as to mala fides it will be observed that the original 
order was passed by the Union Home Minister while the order undei rule 30-A 
was passed by the Minister of State of Homg Affairs The first part ofthe contention 
has already been rejected by this Court in the petitioner’s earlier Writ Petition and 


therefore cannot be reagitated 
Petitioner 1n Person. 
S. V. Gupie, Solicitor-General of India (R, H. Dhebar and B R. G K. Achar, 





Advocates, with him), fo. Respondents : 
GR. — . 2 Petition dismissed 
[SuPREME Counr.] " 
K AN Wanchoo, J. M. Shelat State of Assam v. 
and G K Mutter, F7. Ki1panath Sarma 


23rd September, 1966. C As Nos 950-957, 1141-1143 and 
1703-1712 of 1966 


Assam Primary Education Act (XIII of 1947)  repealeá by Assam Basic Educatton 
Act (X XVI of 1954) (heremafter referres to as 1954 Act) also repealed by Assam LElemen- 
tary Educaiton Act, XXX of 1962 (heremafter *ferred to as the Act)—Article 311 (2) of the 
Constrtution—General Clauses Act (X of 1897)—Assam General Clauses Act II of 1915 


We are in agreement with the High Court though for slightly different 
reasons, that the services of the respondent-teachers could not be terminated by 
the Assistant Secretary of the State Board under section 14 (3) (ın) of the Act read 
with section 18 of the 1915 Act. 

This brings us to the alternative argument, namely, whether the ıespondents 
have been dismissed by the State Board. . . .. 


The question that rises therefoie 1s whether the said resolution can be said to 
have terminated the services of anyong at all It certamly begins by saying that 
* all teachers who are not matriculates or who have not passed the Teachers 
Test but who are working as teachers 1n schools shall be discharged with effect 
from 31st March, 1963”. It 1s not in dispute that at the time when this resolution 
was passed there was no list of teachers who were not matriculates or who had not 
passed the Teachers’ Test before the State Advisory Board. So the resolution in 
our opinion cannot be read a? amounting to terminating anyone’s service and must 
only be read as laying down principles which would have to be applied for dispens- 
ing with the services of certain teachers from 31st March, 1963 if conditions men- 
tioned ın the resolution are satisfied. Legally, a resolution like this cannot be read 
as an order dismissing peisons whose names were hot even known to the authouity 
passing 1t. If this resolution 1eally amounted to an order of discharge of particular 
persons, 1t should have been communicated to them, for without such communica- 
tion 1t would be of no use for the purpose of terminating the services of anybody 
(see Bachiitar Singh v. The State of Punjab, (1962) 3 Supp SCR. 715. ALIR. 
4963 S C 395). It is not in dispute that this resolution was not communicated to 
any teacher as such and obviously it could not be communicated to any teacher who 
might even be governed by its terms for the State Advisory Board did not know to 
which particula: teachers it might or might not apply. İt must therefore be read 
not as an order terminating the services of anybody but as an indication of policy 
co be pursued for discharge of teachers as fiom 31st March, 1963. 
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Therefore the orders issued in the present case terminating the services of the 
respondent-teacheis were invalid, for they were not orders of the State Board 
terminating the services of the respondents, they must be held to be orders cf the 
Assistant Secretary who had no power to terminate the services of the respondents, 


S. V. Gupie, Solicitor-General of India (Vat Lal, Advocate, with him), 
for Appellant (In C.As. Nos 950-957 of 1966) 


: ə Lal, Advocate, for Appellants (In C As, Nos 1141-1143 and 1703-1712 
of 1966). 


Hareshwar Goswami, K Rajendra Chaudhury and KE. R Chaudhury, Advocates, for 
Respondent No 1 (In CA No 950 of, 1966) 


K.,Chaudhury, Advocate (K. Rajendra Chasdhury, Advocate with him), for Respon- 
dent No. 1 (In C.As. Nos. 952 and 953 of 1966) 


D. JN. Mukherjee, Advocate, for Respondent No. 1 (In C A No. 1142 of 1966) and 
Respondents 2 to 9, 10, 11,13 to 18$ 20 to 22, 24, 26 and 27 1n CA. No 1143 of 1966 


Vineet Kumar, Advecate, for Respondent No 2 (In C.As. Nos. 950-957 of 1966). 
e 6 





G.R. . — Appeals dismissed, 
[SuPREME Counr] 

M. Flidayatullah, S. M Sükri, The State of Assam v. 

R. S. Bachawat and Raghubar Dayal, F7. Horizon Union 

23rd September, 1966. C A. No. 1565 of 1966 


Industrial Disputes Act (XIV of 1947), Amendment by Act (XXXVI of 1956)—Assam 
Act VILI of 1962—Industrial Disputes Amendment Act (XXXVI of 1964)—Assam Fudicral 
Service (Senior) Rules, 1952. 


We are satisfied that,during the period from 8th March, 1957 upto 24th April, 
1958, Shri Dutta, while officiating as a Registrar of the High Court, continued to 
hold the office of an Additional District Judge. Consequently, during this period 
he had been an Addittonal District Judge as required by section 7-A (3) (aa) 
To satisfy the requirement of section 7-A (3) (aa) it was not necessary that he 
must have actually worked as an Additional District Judge for this period The 
High Court was in error in thinking that ın order to satisfy the conditions of 
section 7-A (3) (aa), Shri Dutta should have actually worked as an Additional 
District Judge for a period of not less than three years 


The appointment of Shr: Dutta as the Presiding Officer of the Industrial 
Tribunal was made without consultation with the High Court. Respondent No I 
submitted that, consequently, there was no compliance with the proviso to section 
7-A (3) (aa) inserted by Assam Act VIII of 1962. ‘This contention has no 
force In respect of the subject-matter of the appointment of a person who has 
for a period of not less than three years been a District Judge or an Additional 
District Judge, clause (aa) inserted by Central Act XXXVI of 1964 imphedly 
repealed clause (aa) inserted by the Assam Act Clause (aa) inserted by the Central 
Act 1s intended to be an exhaustive code ın respect of this subject-matter The 
Central Act now occupies this field. The provisions of clause (aa) inserted by the 
Assam Act on this subject are repugnant to clause (aa) inserted by the Central 
Act and by Article 254 of the Constitution to the extent of this repugnancy, 1s void 
Clause (az) of section 7-A (3) inserted by the Central Act does not require any 
consultation with the High Court. 


M G. Setalvad, Senior Advocate (Waunt Lal, Advocate, with him), for 
Appellant. ü 


D. Gobudhan, Advocate, for Respondent No 2 
G.R. — 





Appeal allowed. 
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[SUPREME COURT ) 
K Subba Rao, C J. M/s. Shinde Brothers v. 
M Hidayatullah, The Deputy Commissioner, Raichur. 
S M. Sikri, R. S. Bachawat GAs. Nos 1580-1586,1588 and 1590-1600 of 1966. 
and Raghubar Dayal, 3.7 
26th September, 1966 
Mysore Health Cess Act (Mysore Act XXVIII of 1962) — Mysore. Excise Act (V of 
1901)—Hyderabad Aökarı Act (1 of 1316 Fasii) —Madras Abkari Act, 1886 (Madras 
Act 1 of 1886) —Meanıng of word “excise duty” <‘Countervatling | duty", Abkar? Revenue”, 
** Sale? or *' Selhng ", € Manufacture”, ** Exctsable Article”, “ Arrack "—Entry 51, Last 
II of the Constitution 


e 

By Majority —The health cess sought to be levied under the 1mpugned Act on 

shop rent does not fall within 1tem 1. of Schedule A of the Impugned Act or Entry 
91, List II of the Constitution. 


No notification or noufications issued under section 3 were placed before us. 
We are, therefore, unable to say whether the levy of the Health Cess under the 
Act of 1951 stands on the same basis. Further no particulafs are given 1n the peti- 
tions as to the dates of payments and no reason 1s given why the levy of Health Cess 
under the Act of 1951 was not challenged earlier. In the circumstances we decline 
to adjudge on the validity of the Health Cess Act, 1951, and the notifications issued 
under it. ‘The petitioners will, however, be at liberty to file suits, if so advised, 
to recover the amounts alleged to have been paid by them under the Health Cess 
Act, 1951. 

In the result the appeals are allowed and it 1s declared that the State of Mysore 
had no authority to levy and collect health cess under the Mysore Health Cess 
Act, 1962, on shop rent, and an order or direction 1n the nature of writ of mandamus 
be 1ssued restraming the respondents from enforcing the demand for payment of 
health cess under the impugned Act, and further an order be issued directing the 
respondents to refund the health cess illegally collected under the Health Cess Act, 
1962. "There would be no order as to costs 


D BR. Venkatesa Iyer, Advocate and 0. C Mathur, 7. B. Dadachanji and 
Ravinder Narain, Advocates of M/s 7 B Dadachann €? Qw., for Appellants (In 
CAs. Nos 1580 to 1586 and 1588 of 1966 


M. K. Nambyar, Semor Advocate (D. R. Venkatesa Der, Advocate and O C. 


Mathur, 7. B. Dadachann and Ravinder Naran, Advocates of M/s. 7 B. Dadachann €? 
Co, with him), for Appellants (In C As Nos 1590-1594, 1596 and 1599-1600 


of 1966). 

M. C. Setaluad, Senor Advocate (D R. Venkatesa Iyer, Advocate and O. C 
Mathur, 7. B Dadachanjg and Ramnder Narain, Advocates, of M [s F D. Dadachanşı S? 
Co , with him), for Appellants (In C As. Nos. 1597 and 1598 of 1966). 

K. R. Chaudhwy, S. P. Satyanarayana Rao and K. Rajendra Chaudhuri, Advocates, 
for Appellant (In CA No 1595 of 1966) 

R H. Dhebar, Advocate, for Respondents (In C As. Nos. 1580 to 1586, 1588 
and 1595 of 1966). 

H A Gokhale and B R L. Iyengar, Senior Advocates (R H Dhebar, Advocate, 
with them), for Respondent (In C As Nos 1590 to 1600 of 1966) 

GR Appeal allowed, 


M-—N ROG 
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[SUPREME CourT ] 


KF. Subba Rao, C 7 , M Aidayatullah, Gulabbhai Vallabbhaı Desa: ə. 
S M. Sikri, V Ramaswam and The Union of India. 

J M Shelat, FF WP Nos 148, 149, 233 and 238 of 

27th September, 1966 1962, and 216 of 1963. 


Constitution (Twelfth Amendment) Act, 1962—First Schedule to the Constitution 
Amendment of Entry 7, Article 240 of the Constetutcon—Goa, Daman and Diu (Admuinistra- 
tion) Ordinance, 1969— Articles 14, 19 and 31 and 31-A of the Constetution—Legrslative 
Enactment No 1785 of 1896 amenced by Leguslatwe Enactment No 1791 of 1958—7he 
Pretuguese Civil Code 


ğ 

The difficulty in the present case 1s that all the constitutional amendments 
have come with 1ietrospectve effect he Seventeenth Amendment replaces 
Art.cle 31-A with modifications retiospectively from 26th January, 1950 It is 
not, therefore, poss:ble to read Article 31-A ın any manner othe: than that indicated 
by the Seventeenth Amendment * It 1s also not possible to say that the President 
in the 13th year of the*Republic of India anticipated what Parliament would 
introduce retrospectively into the Constitution in the 15th year of the Republic 
The President cannot, therefore, be said to have been cognizant of the limits of 
lus own power 1n 1962 when he made the Regulation and to have made 1t accord 
with the definition of * estate? 1n Article 31-A In this connection 1t 1s not possible 
to compare the definition of * land? in the Regulation with the definition. of ‘estate’ 
as given in the earlier versions of Article 31-A because by the force of the Seventeenth 
Amendment the earlier version of the article completely disappcars and may be 
said to have never existed at all. The result, therefoie, 1s that the definition of 
‘land? in the Regulation bemg at variance with the defin.ticn of ‘estate’ cannot 
stand with it. But as it is severable it does not affect the operation of the Regulation 
which will operate but the protection of Article 31-A will not beavailable in respect 
of land not strictly vvithin the definition of Article 31-A In other words, *Jand ' 
would include not every class or cetegory of land but only lands held or let foi 
purposes of agriculture or for purposes ancillary thereto, including waste land, 
forest land, land for pastures or sites of buildings and other structures occupied by 
cultivators of land, agrıcultural labourers and village ait,sans Land which does 
not answer this description 1s not protected from an attack under Articles 14, 19 and 
31 and it 1s from this point of view that the cases of the petitioners before us must 
be examined where categories of land other than those stated in Article 31-A (2) 
(a) (111) arg mentioned 


A. K Sen, Senior Advocate (R 7 Josht, B. Dutta and Dalip M Desai, Advocates, 
and 7 B. Dadachanı, O C. Mathur and Ravinder Narain, Advocates of Mjs J.B. Dada- 
chang & Co. with him), for Petitioner (In W P. No 148 of 1962) 


Purshottam Trikumdas, Senor Advocate (R j Joshi, B Dutta ard Dalip, 
M. Desai, Advocates, and 7 JB Dadachanji, O C Mathur and Ravmder Narain, 
Advocates of M/s. 7. B Dadachani 6? Co, with ham), for Petitioner (In WP. 
No. 149 of 1962) , 


R. 7 Josh) and B Dutta, Advocates, and 7 B Dadachani, O C Mzthur and 
Ravinder N.rain, Advocates of Mjs j B Dadachanmı 6? Co, fo Petitioners (In 
WP Nos. 233 and 238 of 1962). 


Purshottam Trikumdas, Senior Advocate (B. Dutta, Advocate, and 7 B. 
Daudachanşı, O. C Mathur and Ravinder Narain, Advccates əf Mis 7 B Dadachanı & 
Co , with him), for Petitioners (In W.P No 216 of 1963) 


C K Daphtary, Attorney-General for India and N S Bindra, Senioi Advocate, 
(R H Dhebar and B R G K Achar, Advocates, with them), fo. Respordent No 1 
(In all the Petitions). 


GR. —_— ~ Order accordingly. 
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[Supreme Court | 


K. Subba Rao, CF , Samyukta Socialist Patty v. 

M. Hidayatullah, Election Commussion of India 

S M Sikri, I CA No 1653 of 1966. 

R S. Bachawat and Madhu Limaye v. 
Raghubar Dayal, FF Election Commission of India 

R 30th September, 1966 W P No 193 of 1966. 


Election Symbol * Hut? and ‘ Tree^— Conduct of Electons Rules, 1961, rule 5. 


The question 1s whether the Election Commission acted capriciously or 
-without jurisdiction We think the facts support the action of the Election 
ə Commission and also that 1t was within js yurisdiction If the Praja Socialist Party. 

after the break-up, was a new party or had a new leadership then the symbol, which 
originally belonged to the defunct Praja Socialist Party, could not be claimed by 
the new Praja Socialist Party as a matter of right, but 1f it was the same party with 
the same leaders which contested the earlier elections with the symbol of * Hut’ 
there was complete justification ın restoring the party to its original position so 
that the advantage of a symbcl identified with a pasty should not be lost to it 
Although we are clea: that a change of symbol by the Election Commission arbitra- 
rily would be outside its competency, because the Rules,framed by the Cential 
«Government and supplemented by the Election Commission in its Notification do 
not contemplate a discretion in the Electron Commussion, there 1$ some jurisdiction 
in the Election Commission to regulate or restrict the choice of symbols in circum- 
stances such as this Although ro power 1s given to the Election Commission to 
impose its own wishes on parties or candidates, it can, ın a suitable casc, restorc 
the lost advantage to a party before the symbol can be said to be finally assigned 
to another party. Can we, therefole, say, ın this case, that the Election Commission 
imposed its will arbitrarily or capriciously on the Samyukta Socialist Party when 
it took away the symbol of * Hut’ from ıt? On a careful consideration of the corres- 
pondence between the Election Commission on the one hand, and the Praja Socialist 
Party on the sthe:, and taking into consideration all available facts, we are satisfied 
that the ac.ion of the Election Commission was within its jurisdicticr when it recog- 
mized the choice of the symbol by the Praja Socialist Party and cannot be described 
. as an interference with the choice of the Samyukta Socialist Party. 


To begin with the action is bona fide, for no malice or any other improper motive 
has even been suggested. | 


" It is clear, therefore, that the Election Comrrission proceeded along the right 
lines and reached the night conclusion both legally and in the light of the facts 
ascertained by 1t from impartial sources We. see no force in the appeal and it will 
be dismissed but we make no order as to costs 


H R. Gokhale, Senior Advocate (J P Goyal, Advocate, with him), for Appel- 
lant and Petitioner 


N.S Bindra, Senior Advocate (R H  Dhebar, Advocatc, with hum), for 
Respondent No 1 (In C.A No. 1653 of 1966) and Respondents Nos | and 3 (In 
W.P. No. 193 of 1966) 


Purshottam Trikumdas, Senior Advocate (7. R Bhosa, S C. Mahk, $ Rh. 
Mehta and K L Mehta, Advocates, with him), for Respondent No 2 (In GA. 
No. 1653 of 1966 and WP No 193 of 1966) 


G.R, Appeal and Petition dismissed, 


[SuPREME Court 1 


V. Ramaswami, Bungo Steel Furniture (P ); Ltd. v. 
V Bhargava and .The Union of India, 
Raghub.r Dayal, FF. . CAs. Nos 754 and 755 of 1964. 


30th September, 1966. 


Contract Act (IX of 1872), section 73—Sale of Goods Act (III of 1930), section 9927 
Award of Arbitrator : 


By majority —The H gh Court, in setting aside the awaid, was of the view that 
m dealing with compensation payable by the Government to the appellant 
the learned Umpire had acted contrary to the principles recognised in law for assess- 
ing compensation In our view, considermg the principles which apply to the 
exercise of the powei of a Court to set aside an award of an arbitrator, this order by 
the High Court was not justified á 


It 1s now a well-settled principle thatif an arbitrator, in deciding a dispute 
beiore him, does not record his reasons and does not indicate the principles of law 
on which he has proceeded, the award 1s not on that account vitiated. It 1s only 
when the arbitrator proceeds to give his reasons or to lay down principles on which 
he has arrived at his de@isions that the Court is competent to examine whether he 
has proceeded contrary to law and is entitled to interfere if such error in law is 
apparent on the face of the award itself 


In the circumstances, it has to be held that the Umpire, in fixing the amount 
of compensation, had not proceeded to follow any principles, the validity of which 
could be tested on the basis of laws applicable to breaches of contract He awarded 
the compensation to the extent that he considered right ın his discretion without . 
indicating his reasons. Such a decision by an Umpire o1 an Arbitrator cannot 
be held to be erroneous on the face ofthe record We, therefore, allow the appeals 
with costs, set aside the appellate order of the High Court, and restore that of the 
learned Single Judge — ə 


4. K. Sen, Senior Advocate (Uma Mehta, İP. K Chatterjee and P. K. Bose, 
Advocates, with him), for Appellant 


AV S. Bindra, Senior Advocate (R N Sachthey, Advocate, with him), for Rese 
pendent 


G.R ———— Appeals allowed, 
[SuPREME EoURT1 " 
K Subba Rao, C j., State of Assam » 
M. Hidayatullah, S M. Sikri, Kanak Chandra Dutta. 
R S Bachawat and G A. No. 254 of 1964 


Raghubar Dayal, FF 
3rd October, 1966 


Constitution of India (1950), Article 311 (2)—Whether a Mauzadar in the Assam Valley 
holds a cil post. 


In the context of Articles 309, 310 and 311, a post denotes an office. A person 
who holds a civil post under a State holds “ office" during the pleasuie of the 
Governor of the State, except as expressly provided by the Constitution, see Article 
310. A post under the State is an office o1 a position to which duties in connection 
with the affurs of the State are attached, an office or a position to which a person 
.18 appomted and which may exist apart from and independently of the holder’ of” 
the post Article 310 (2) contemplates that‘a post may be abolished and a person 
holding a post may be requned to vacate the post, and it emphasises the idea of a 
post existing apart from the holder of the post. A post may be created before the 
appointment or simultaneously with it A post is an employment, but every- 
employment is not a post. A casual labourer 1s not the holder of a post A post 
under the State means a post unde: the administrative control of the State The 
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“State may create or abolish the post and may regulate the conditions of service of 
persons appointed to the post 


Judged in this light, a Mauzadar in the Assam Valley is the holder of a civil 
post under the State The State has the power and the right to select and appoirt 
a Mauzadar and the power to suspend and dismiss him. He .s a subordinate 
public servant working under the supervis.on and control of the Deputy Commnus- 
sioner. He receives by way of remuneration a commission on his collections and 
‘sometimes a salary ‘There is a relationship of master and servant between the 
State and him He holds an office on the revenue side of the administration to 
which spec fic and onerous duties in connection with the affairs ol the State arc 
attached, an office which falls vacant on thé death or removal of the incumbent and 
which 1s filled up by succzssive appointments He 1s a responsible officer exercising 
delegated powers of Government Mauzadars in the Assam Valley are appointed 
Revenue Officers and ex-officio Assistant Settlement Officers — Originally, a 
Mauzadar may have been a revenue farmer and an mdependent contractor But 
having regard to the existing system of his 16cruitment, employment and functions, 
he 18 a servant and a holder of a civil post under the State. 2 


5 V Gupta, Solicitor-General of India (Naunit Lal, Atdvocate, vvith - him), 
fo: Appellant. 


K R Chaudhun, Advocate, for Respondent 


GR ————- Appeal dismissed 
[SuPREME Court 1 
K AN Wanchoo, Shyam Sunder r 
7 M Shelat and Satya Ketu 
G K Mutter, jj C A. No. 204 of 1966 


5th October, 1966. 


Representation of People Act (XLIII of 1951) sections 98 and 116-A—Conduct of 
Election Rules, 1961, rule 73—Marntainabitty of the appeal before the High Court—Code of 
Civil Procedure : 


, We are of opinion that ın view of the provisions of the Act 1t 1s unnecessary 
to prepare a decree after the conclusion of the trial of an election petition, 
. Section 90 (1) would not make those provisions of the Code of Civil Procedure which 
require the preparation of a decree applicable to the trial of an election petition, 
for the Code of Civil Procedure has to be apphed to such trial as nearly as may be 
and subject to the provisions of the Act. Further we have no doubt that preparation 
of a decree 1s not necessary after the conclusion of the trial of an election petition. 


Let us then turn to section 116-A of the Act to see if there is anything in that 
section which requires the filing of a decree along with copy of the judgment of the 
tribunal Section 116-A inter alia provides for appeals against orders made by 
a tribunal, under section 98 We have already referred to the fact that section 98 
does not speak of a decree. Section 116-A provides for an appeal not fiom a decrec 
of the tribunal but from an order passed by ıt enter aka under section 98. It is 
true same procedure with respect to such an appeal as ıf the appeal were an appeal 
from an original decree passed by a civil Court. Büt that in our opinion does not 
mean that a copy of decree is necessary before an appeal under section 116-A s 
maintainable, for the simple reason that the scheme of the Act shows that no decree 
1$ necessary to be prepared by the tribunal at alland the appeal vzder section 
116-A (1) is also from an order and not from a decree In this connection we may 
refer to section 96 of the Code of Civil Procedure which provides for an appeal from 
an origmal decree ‘That section inter alia provides that an appeal shall he from 
every decree passed by any Court exercising original jurisdiction to the Court 
authorised to hear appeals from the decisions of such Court. It will be seen that 
section 96 of the Code of Civil Procedure provides for appeal from a decree in a 
suit, and that 1s why it 1s necessary to prepare a decree, the same is also provided 
ın section 33 of the Code of Civil Procedure which in terms lays down that “ the 
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Court, after the case has been heard, shall pronounce judgment, and on such judg-- 
ment a decree shall follow ?. VVe have no corresponding words in sections 98 and 
116-A of the Act, and that shows that 1L 1s not ncecssary to prepare a decree at the 
conclusion of the trial of an election petition and in consequence ro copy of decree 
1s necessary to be filed when an appeal 1s filed under section 116-A of the Act 


G. N Dikshit, Advocate, for Appellant 


R.K Garg and S C Agarwal, Advocates of M/s Ramamuri @ Co, for 
Respondent No 1 





G.R. — Appeal dismissed 
Anantanarayanan, C F ? A R Lakshmanan Chettiar 7 
2nd September 1966 ı Vadivelu Ambalam 


CRP. No. 1844 of 1964 


Cwil Procedure Code (V of 1908), Order 16, rule 19 and Order 26, rule 4— Witness 
residing beyond the linuts fixed under "Order 16, rule 19—Commuission for examination of 
witness—Drscretton—Surte on assigned promissory note—Defendant disputing consideration 
and factum, of assignment fer payment—Commuission to examine assignor residing. beyond the 
limit fixed under Order Vo, rule 19—Commission to be issued. 


Where a witness 1$ not under the control of the party asking for the commussion 
and he resides beyond the limits fixed under Order 16, rule 19 of the Code, ıt 
would be a proper exercise of judicial discretion to issue the commission, if the evi- 
dence of that witness 1s essential for the party seeking to have him examined 


Where the witness 1s the assignor of the negotiable instrument and it seems 
reasonable for the defendant to contend that his evidence 1s essential as the defen- 
dant disputes the consideration under the document and the factum of assignment 
for payment made by the holder, the Commission can be issued to examine the 
assignor 


-Jagannatha v Sarathambal, AIR 1923 Mad 321, referred 
K. Chandramoul:, for Petitioner 
Respondent not appearing in peison or by Advocate i 


V.S Petiison allowed. 


M. Anantanarayanan, C jj Kuppuswamy Gounda: v. 
29th September, 1966 Dichaikera Goundar. 
CRP No 2447 of 1965 


Madras Panchayats Act (XXXV of | 1958)— Election. Tribunal—Bare inspection and 
recount of votes rejected by the Returning Offwer—JNot matiers of mere routine—Electzon 
petition to contain sufficient matertals—Satrsfaction of the Election Tribunal about necessity 
f inspection to do justice to controversy— Essential grounds 








The respondent challenged the election of certain members to the Panchayat 
on the ground that 22 votes had been refused or rejected by the Returnirg Officer 
and that this was ‘improper, mvalid ard illegal.’ The District Münsif as the 
Election Tribunal, sent for these 22 votes, made an inspection and recount, accepted 
some votes and rejected others. He went into the propriety of other votes also, 
some of which he rejectéd In the result he altered the 1esults by declaring that 
the petitioner herein has lost the election. On a revision filed et the instance of 
the petitioner, : 


Held, the proceedings of the Election Tribunal are vitiated by error and aie 
without jurisdiction 


Even a bare inspection and recoun of votes rejected by the Returning Office: 
are not matters of mere 10utmime An order for 1nspection was not a matter of course 
and that having regard to the secrecy of the ballot, the Court would be justified 
;n granting the order for inspection only on two conditions being fulfilled, namely, 


- 
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(1) that the petition itself contained an adequate statcment of material facts 3elied 
on by the petitioner 1n support of his case and (2) that the Tribunal was fr:ma facie 
satisfied that 1n order to satisfactorily do justice to the controversy, inspection of 
the ballot papeıs was essential 


The mere statement that the rejection of 22 votes was ' improper, invehd ard 
ilegal is not at all sufficient compliance with the requirement 


T R Ramachandran, for Petitioner 


K Venkataswam', amicus curiae 





V S. e Orders accordingly . 
& 
Ramamurth, F Divisional Inspector of Schools, Coimbatore 2 
14th November, 1966 . Ramachandran. 


S.A, No. 309 of 1965, 


Practice—Coriectn. of age entered in service register —Remédy by way of swi—If 
available. 


Plaintiff, Headmaster of a School, filed a suit for declaring his correct age, and 
for injunction against the Educational Authority, not to retire or compel his retire- 
ment before his superannuation, according to the correct age. 


Trial Court dismissed the suit holding that the plaintiff had made efforts to 
correct his date of birth 1n 1941 against the Educational authority and as he knew- 
the mistake long ago, he could not rectify the same on the eve of his retirement. 


Appellate Court reversed the decree, holding that neither Article 96 nor 
Article 120 was a bar and gave the declaration and injunction. 


Held, on appeal. (a) age entered in the Service Register on the entry of service 
was only tentative, (2) that plaintiff's right to have his age corrected was only in 
a civil Cout, (c) that the suit was not barred by limitation; and (4) that the 
plaintiff was entitled to declaration as to his age and that he must be considered 
to have continued im service until his superannuation and would be entitled to 
claim salary and emoluments . 


Judgments of the Supreme Court in C.A. No. 265 of 1964 dated 26th April, 1966 
and C A. No 304 of 1962 dated 1st December, 1965, LL R (1937) All. 434; ALR 
1961 All. 502 ; (1959) S.C.R. 1236 (1959) S.C. J. 78 ; (1961) 1 M.L.]. 273 : I.L.R. 
(1961) Mad. 747, referred to 

G. Ramanujam and K. Gopalaswami, for Appellant. 


V. Tyagaiajan, T R Ramachandran and K Sridharan, for Respondent. 


R.M . Appeal dismissed 
Krishnaswami Reddy, F. Hatee Abdul Hatheef » Sri Sarguna 
Sik December, 1966 Srava Samarasa Sangam. 


CRP. No 2370 of 1964 


Contract—IHlegal performance—If affects validity of contract and bars recovery of amount 
due under it—İlleg-hib in making contract and Ulegal performance—Distinchon— Contract 
for carriage of passengers for hure—Vehicle having no licence to plyp—Surt by owner uf vehicle to 
recover hire charges—If barred—Contract Act (LX. of 1872), section 23—Applrcabilrty. 
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Merely because the performance of a contract is done illegally, the person who 
has performed the contract 1s not debarred from suing for recovery of the amount 
due to him in respect of the performance of his past of contract A contract 15 illegal 
and void if the considerat.on for it is illegal ; but where the contract being legal and 
valid, the contract 1s performed illegally, 1t does not aff.ct the right of the person 
performing his part to recover the amount due to him for performung it 


A lorry was engaged for hire to carry passengers for specified charges, and thc 
lorry owner duly carried out his part by carrying the passengers according to his 
undertaking. Not having been paid, he sued the party who engaged him to 
recover the charges for the carriage of the passengers lt was pleaded in defence 
that the lorry had no licence to ply and *he owner having plied 1t without licence 
was guilty of an offence in plying and hence he was disentitled from suing for the 
hire charges. — 


Held, the illegality in the performance of the contiact was no bar to the suit for 
recovery of the hire charges "Though the plying of the lorry was an off nce and the 
"undertaking was done jlleBally, the owner was not debarred from recovering the 
charges for the hire. e 


Section 23 applies only to a contract which 1s itself void as being for an illegal 
consideration, but it does not apply to a contract which is validly made, though it 
18 illegally pe: formed. 


(1956) 3 All E R. 683, followed. 

4. K. Snraman, for Petitioner. 

P. S. Balakrishna Iyer and P. S. Ramachandran, fo. Respondents. 

KS. Reorion ullowed in part. 


Venkataraman, F M N Subramania Mudaliar a. 
24th August, 1966 Shanmug”m Chettiar. 
CMP No. 8793 of 1966 in S A No. 557 of 1960 


Compromise decree— Time essence of the contract —Extenswn of time—No jurisdiction 
on the Court. 


Under the terms of the compromise decree the defendants were given four 
years’ time for delivering possession of the property to the plaintiff After the period 
of four years was over the defendants applied for extension of time. 


Held. Yn a compromise decree where time is the essence of the decree for deliver- 
ing possession of the property, the Court hs no jurisdiction to extend the time. 


e 
T. K Subramania Pillai, for Petitioner. 
D. Ramaswami Iyengar, for Respondent 


V.S. ——— * : Petition dismissed. 
Kalasam, jj Gangadhar, Narasingdas Agarwal v. 


R Union of İndia. 
VV P Nos 3948 of 1965, 1592, 1593, 1594 and 
1601 of 1966. 


Foreign Exchange Regulation Act (VII of 1947), sections 12 (1) and 12 (2)— Declara- 
tton under section 12 (T) —Requirements—Section 12 (2) when attracted. 


Interpretation of Statutes—Resort to rules framed under a statute to interpret a section of 
ihe statute—Permissibility 


Foreign Exchange Regulation Act (VII of 1947), section 12 (1)—WNottfication, dated 
4th August, 1947, issued by the Central Government under—Validity 


Words and Phrases—‘ Any” 
Foreign Exchange Regulation Rules (1952), rule 3— Validity. 
General Caluses Act (X of 1897), sectton 6 (e)—Scope and effect. 


The argument that section 12 (1) of the Foreign Exchange Regulation Act 
(1947) does not make 1t incumbent on the exporter to furnish the true export value 
of the goods and that all that he 1s called upon to do is to undertake thatt he amount 
as noted 1n the invo:ce would be paid 1n the prescribed manner, 1s untenzble. What 
1s required of the exporter is a declarat'on that the amount g.ven 1n the invoice is 
the full export value of the goods and that the value of the goods has been or will 
be paid in the prescribed manner. 


lst September, 1966 


To hold otherwise weuld result in defeating the very object of the section. If 
the correct value 1s not given and the undertaking 1s restricted to realisation of the 
undervalued amount, the full price of the exported goods will not be available to 
the country. 


Section 12 (1) does not admit of any ambiguity in this regard. But even if it 
is taken that the words of the section are not very clear, the Court may refer to the 
rules made under the Act, namely, the Foreign Exchange Regulation Rules (1952) 
which are d rected by the statute to be read as part of the Act, for as stated by Craies 
on Statute Law (6th Edition, page 157) where the language of an Act 1s ambiguous 
the Court may refer to the rules made under the Act especially where such rules 
are directed to be read as part of the Act 


Thus a reference to rules 3 and 5 of the Foreign Exchange Regulation Rules. 
(1952) read with the undertaking required to be given in Form G R. 1, makes it 
clear that the declaration to be given under section 12 (1) of the Foreign Excharge 
Regulation Act 1s not only that the value of the goods will be paid ın the prescribed 
manner but also that the full export value of the goods given in the declaration is. 
the correct value. 

M—NRC 
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Hamad Sultan v. Abrol, Mis. Appln. No 376 of 1957 (Bombay High Court) 
dissented from. 


When the full export value given is correct subject to variation of the particulas 
due to change in quantity or quality or fluctuation in the market rate, the full 
export value given cannot be said to be not true. But when the actual export 
value 1s deliberately not given or a low value 1s given for the purpose of secreting 
the balance of foreign exchange, ıt cannot be said that the declaration regarding 
the full export value of the goods 1s given as required 1n section 12 (1) The mere 
fact that the authorities at that time did not know the correct export value of the 
goods or were induced to accept the figure given by the exporter and allowed the 
goods to be exported would not have the effect of removing the goods from the 
category of prohibited goods In such a case a contravention of section 12 (1) of 
the Foreign Exchange Regulation Act would be made out and the offence would be 
punishable under section 167 (8) of the Sea Customs Act, 1878 


Section 12 (2) of the Foreign Exchange Regulation Act 1s applicable only to 
goods where the sale has not been completed That means that the section 1s 
applicable to consignofs of goods, that 1s persons entitled to sell or procure the salc 
of the goods, that is tp 4 stage before the actual sale 


The contention that the notification of the Central Government, dated 4th 
August, 1947, issued under section 12 (1) of the Foreign Exchange Regulation Act 
prohibiting the export of “ all” goods 1s contrary to the powers vested ın the Govern- 
ment on the ground that what section 12 (1) empowered was to prohibit the export 
of “any” goods or class of goods and not “ all”” goods as done by the notifi- 
cation, 1$ without force. The word “any” is a word which excludes limitation 
or qualifications. 


Rule 3 of the Foreign Exchange Regulation Rules (1952) 1s not ultra vires 
the power conferred on the Government. 


Where there 1s a repeal of an enactment the consequences laid down 1n section 
6 of the General Clauses Act will follow, unless a different intention appears It 
cannot therefore be contended that after the amendment of the Foreign Exchange 
Regulation Act (1947) by Act LV of 1964 and after the repeal of the Sea Customs 
Act (1878) no further proceeding can be taken for contravention of section 12 (1) 
of the Foreign Exchange Regulation Act before the amendments were introduced. 


R f Foshi for K C jacob,S K L Ratanand R Vedantam, for Petitioners 
The Advocate-General for G Rumanujam, for Respondents 
V K. / Petitions dismissed 


——H— — — 
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(SuPREME Counr] 


K. Subba Rao, C 7., R. S. Bachawat Gurbax Singhfə. 
and 7. M. Shelat, FF. . The State of Punjab. 
25th October, 1966. C.A. No. 708 of 1964. 


Punjab Security of Lands Tenures Act (X of 1953) as amended by Act XLVI 
of 1957 heretnafter called the Act—Section 5-B—Rules made under the Act—Scope and pur- 
pose of the Act—Meamng of words “ Reservation and Selection”. 


The expressions “ reservation ” and “selection ” involve the same process and 
indeed, to some extent, they are convertible, for one can 1eserve land by selection 
and another can select land by 1eservation, The argument based on section 9 1s also 
without force. Itis true that under section 9 (1) (1) a tenant of the area reserved 
under the Act can be evicted and there 1s no other clause enabling the land-owner 
to evict a tenant from the selected area. It 1s said that “ reserved area ” 1s defined 
and that “ selected area ” does not fall under that definition and that, therefore, the 
effect of section 9 is that a tenant in the selected area cannot be evicted. But, it 
may be noticed that under section 9 (1) (1) the exprestiog "reserved area is 
not used, but instead the expression ““ the area reserved ander the Act” is men- 
tioned. As we have said earlier, the land selected by the dand-owner out of the 
peimissible area can legitimately be described as the area 1eserved under the Act. 
If that be the interpretation of section 5 (1), section. 5-B and Section 9 (1), 1t follows 
that under section 18 the tenants cannot claim to purchase the land from the land- 
owner under section 18, for it 1s included in the reserved area of the land-owner 


It may be that one of the objects of the amendment was to enlarge the dis- 
cretion. of the land-owner in the matter of reservation or 1t may be that in the matter 
of selection the land-owner has to conform to the provisions of section 5 (1). We 
leave open that question for future decision. 


Bhawani Lal and Mohan Lal Aggarwal, Advocates, for Appellant. 
Gopal Singh, Advocate, for Respondent No. 3. 


G.R. ı Appeal dismissed. 
[SuPREME Court] ə 
K. Subba Rao, C.7., M. Hidayatullah, Sri Krishna Coconut Co. o, 
S. M. Sikri, RS. Bachawat and The East Godavari Coconut 
J-M. Shelat, 77. and Tobacco Market Committee, 
27th October, 1966. C.As Nos. 858-861 of 1964. - 


Madras Commercial Crops Market Act (XX of 1933)—Interpretation of section 11 (1) 
and rule 28—-Andhra Pradesh Act of 1953 and Adaptation of Laws Order—The competence 
of the Market Commutiee to levy fee. . 


The question from the very inception was whether the Committee was com- 
petent to levy the fee 1n question under section 11 (1) To answer that question 
the Court necessarily had to enquire on which transactions could the said fee be 
levied under section 11 (1) and whether 1t was rightly levied by the Committee. 
The High Court answered these questions by holding that it was levied on the trans- 
action effected by the appellants with those from whom they bought the said goods, 
that section 11 (1) dealt with those transactions and was not therefore concerned 
with the subsequent sales entered into by the appellants with their customers out- 
side the notified area. Since according to the High Court, those transactions were 
admittedly effected within the notified area the levy was valid and warranted under 
section 11 (1). In our view the High Court approached the question from a correct 
angle and therefore there was no question of its having allowed the Committee to 
change its case or to make out a new case. 
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The incidence of the fee under section 11 (1) is on the goods thus “ bought and 
sold ”. This last interpretation was favoured by the High Court of Madras in 
Lows Drevfus & Co. v. South Arcot Groundnut Market Committee, I.L.R. (1946) Mad. 
127. (1945) 1 M.LJ 414. ALR. 1945 Mad. 383, which has been accepted by 
the High Court in the present case. 

In our view the construction placed by the High Court on section 11 (1) was a 
correct construction and therefore the respondent Committee had rightly charged 
the appellant with the said fee. 

C B. Agarwala, Senior Advocate (T. V. R. Tatachan, Advocate, with him), 
for Appellants (In all the appeals). 

P. Ram Reddy, Senior Advocates (K* R. Sharma, Advocate, with him), for Res- 


pondent (In all the appeals). 2 
G.R. —— Appeal dismissed. 
(SUPREME COURTİ) 
K. Subba Rao, C 7., R. 5 Bachawat Hari Chand Sarda v. 
and 7. M. Shelat, 5j 7. Mızo District Council. 
28th October, 1966. C.A. No. 648 of 1964. 


Lushat Hills District. (Trading by Non-Tribals) Regulation (HI of 1953)—4Arücle 
19 (1) (e) and (g) of the Consututon—Siwxth Schedule of the | Constitutton—Reasonable 
restrictions zmposed in the interest of General Public under Article 19 (6) of the Constitution. 


By Majoiity —Relying upon its earher decisions reported in (1952) SCR. 
597, (1954) S C R. 982, (1955) S.C R. 636; (1955) r S.C.R. 686 ; (1960) 2 
S.C.R. 609 and (1961) 3 S.C.R. 135, the Court held. 


These authorities clearly demonstrate that the fundamental rights of a citizen 
to carry on trade can be restricted only by making a law imposing 1n the interest of 
the general public reasonable restrictions on the exercise of such a right, that such 
restrictions Should not be arbitrary or excessive or. beyond what is required in the 
interest of the general public and that an uncontrolled and uncanalized power 
conferred on the authority would be an unreasonable restriction on such right, 
Though a legislative policy may be expressed in a statute, it must provide a suit- 
able machinery for implementing that policy in such a manner that such imple- 
mentation does not 1esult in undue or excessive hardship and arbitrariness. The 
question whether a restriction 1s reasonable or not is clearly a justiciable concept 
and it 1s forthe Court to come to one conclusion or the other having regard to the 
considerations laid down in The State of Madras v. V. G. Row. It 19 also 
well established that where a provision restricts any one of the fundamental rights it 
is for the State to establish the reasonableness of such restriction and for the Court to 
decide 1n the light of the circumstances 1n each case, the policy and the object of the 
impugned legislation and the mischief 1t seeks to prevent. 


The Regulation contains no provisions on the basis of which an applicant would 
know what he has to satisfy in order to entitle him to a licence. The power to 
grant or not to grant 1s thus entirely unrestrained and unguided. The Regulation 
leaves a trader not only at the mercy of the Committee but also without any remedy. 
Therefore even 1f the Sixth Schedule can be said to contain a policy and the Regula- 
tion may be said to have been enacted in pursuance of such a policy the analysis 
of the Regulation shows that thet 1s not sufficient. Even ifa statute lays down a 
policy it 1s concetvable that 1ts implementation may be left in such an arbitrary 
manner that the statute provid'ng for such implementation would amount 
to an unreasonable restriction. A provision which leaves an unbridled power to 
an authority cannot in any sense be characterised as reasonable. Section 3 of the 
Regulation 1s one such provision and 1s therefore liable to be struck down as viola- 


tive of Article 19 (1) (g). 


For the reasons aforesaid, we would declare that section 9 of the Regulation 1s 
‘an unreasonable restriction on the fundamental right guaranteed under Article 
19 (1) (g) and therefore void. The said order dated 11th July, 1960 having been 
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made under such a void provision is illegal and void. We would therefore set aside 


the said order as having been made under an illegal provision of law and allow 
the appeal with costs. : 


Sukumar Ghose, Advocate, for Appellant. 





G.R. — Appeal allowed. 
[SuPREME CounT] 
K. Subba Rao, C.F , M Hüudayatıllah, Lala Ram v. 
S. M. Siukn, R. S. Bachawat and The Supreme Court of India. 
J. M. Shelat, FF R P. No, 8 of 1966. 
1st November, 1966, ə 


Supreme Court Rules, 1966—Constitufonal validity of Order 40, rule 2 (2). 
Order 40, rule 2 (2) of the Supreme Court Rules, 1966, reads — 


** No application for review in a civil procceding shall be entertained unlcss 
the party seeking review furnished to the Registrar of this Court at the time of filing 
the petition for review cash security to the extent of two thousand 1urces for the 
costs of the opposite party.” ? 


It is true that in some cases and under certain cii cumstances the pre-condition 
to furnish security may be highly prejudicial to the interest of a petitione: who has 
a real grievance. Such a result 1s inevitable in the application of any rule. ^But 
that in itself cannot invalidate a rule which admittedly this Court has power to 
make under Article 145 of the Constitution. In appropriate cases this Court has 
the residuary power under Order 47, rule 1 of the Rules, for sufficient reasons 
shown to excuse the parties from compliance with any of the requirements of the 
Rules and ıt may also give such directions in matters of practice and procedure as 
ıt may consider just and expedient. 


It is then contended that the enforcement of Orde: 40, rule 2 (2) of the Rules 
will lead to unjustified discrimination between parties and, therefore, it offends 
Article 14 of the Constitution. The discrimination alleged lies 1n the fact that while 
security need not be given as a pre-condition for the filing of any proceeding in this 
Court, 1t has to be given only in the case of a review petition There 1s certainly 
a reasonable nexus between such a condition and the differences between parties 
taking different proceedings 1n this Court. The main distinction which makes all 
the difference is that 1n the case of a review petition this Court 1s asked to reopen a 
matter which has been closed after hearing the parties This 1s a sufficsent reason to 
sustain the distinction and 1t affords a reasonable nexus to the objects sought to be 
achieved By the imposition of the pre-condition. 


But, having regard to the circumstances of the case, in exercise of our discic? 
tionary power, we reduce the amount of cash security fiom Rs. 2,000 to Rs 250 
only. The said amount will be paid within two weeks fiom to-day. 


Miralal Fan, Advocate, for Petitioner. 


Narain De, Additional Solicitor-General of India (R. H. Dhebar, Advocate 
with him), for Attorney-General for India (on notice by the Court). 


G.R. Order accordingly, 
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İSUPREME CourT] : 
K. Subba Rao, C.7., M. Hidayatullah, Govind Dattatray Kelkar r. 
S, M. Sikri, R. S. Bachawat and ə The Chief Controller of Imports 
J- M. Shelat, FF. i and Exports. 
1st November, 1966. W.P. No. 40 of 1965. 


Constitution of India (1950), Articles 14, 16 and 309—Appointments made on ad hoc 
basis as Assistant Controller of Import and Export without consulting Umon Public Service 
Commission — 1 her Constitutional Validity—Principle of “‘ carry forward’. 


The relevant law on the subject 1s well settled and does not require further 
elucidation Under Article 16 of the Consmttition, there shall be equality of opportu- 
nity for all citizens ın matters relating to employment or appointment to any office 
under the State or to promotion from one office to a higher office thereunder. 
Article 16 of the Constitution 1s only an incident of the application of the concept 
of equality enshrined 1n Article 14 thereof. It gives effect to the doctrine of equality 
in the matter of appointment and promotion. It follows that there can bea reason- 
able classification of the employees for the purpose of appointment or promotion. 
The concept of equality fn the matter of promotion can be predicated only when 
the promotees are drawn from the same source. If the preferential treatment of 
one source in relation to the other 1s based on the differences between the said two 
sources. and the said differences have a reasonable relation to the nature of the office 
or offices to which recruitment 1s made, the said recruitment can legitimately be 
sustained on the basis of a valid classification There can be cases where the 
differences between the two groups of recruits may not be sufficient to give any 
preferential treatment to one against the other in the matter of promotions, and in 
that event a Court may hold that there 1s no reasonable nexus between the differences 
and the recruitment. In short, whether there 1s a reasonable classification or not 
depends upon the facts of each case and the circumstances obtaining at the time 
the recruitment 15 made? Further, when a State makes a classification between 
two sources of recruitment, unless the classification 1s unjust on the face of 1t the 
onus lies upon the party attacking the classification to show by placing the necessary 
material before the Court that the said classification 1s unreasonable and violative 
of Article 16 of the Constitution see Banarsidas v. The State of Uttar Pradesh, (1956) 
S.C R. 357; All India Station Masters’ and Assistant Siation Masters’ Association v. 
General Manager, Central Railways, (1960) SCJ 344° (1960) 2 S.C R. gir and 
The General Manager, Southern Railway v. Rangachari, (1961) a M.L J. (S.O.) 71 : (1961) 
2 An W.R (S C.) 71 : (1961) 2 S.C J. 424 * (1962) 2 S C.R. 586. 

It was then suggested that the ratio of 75 per cent for direct recruits and 25 per 
cént. for promotion from departmental candidates was discriminatory. This 
point directly arose for consideration in Mervyn Coutinho v. The Collector of Customs, 
Bombay, Writ Petition No. 97 of 1964 T herein, this Court accepted the validity 
of rotational system where the recruitment to a cadre was from two sources and 
held{that such a system did not violate the principle of equal opportunity enshrined 
in Article 16 (1) of the Constitution. 


H. R. Gokhale, Senior Advocate (G. L. Sanghi, Advocate and B. R. Agarwala, 
Advocate of M/s. Gagrat 6? Co., with him), for Petitioners. 


Niren De, Additional Solicitor-General of India (R. Ganapathy Iyer and 
R. JN. Sachthey, Advocates, with him), for Respondents Nos. 1 to 3. 


JV. S. Bindra, Senor Advocate (EZ Baldev Mehta, Advocate, with him), for 
Respondents Nos. 11, 14 and 27. 


G.R. Petition dismissed, 


~ 
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(Supreme Court] 


K. N. Wanchoo, 7. M. Shelat and Samarendra Nath Sinha 2. 
G. K. Mitter, Ff. R , Krishna Kumar Nag. 
Ast November, 1966. CA No 707 of 1964. 


Cul Procedure Code (V of 1908)—Order 34, rule 4 -—.. objections 
— Certificate under Article 133 (1) (a) (d) not valid 


On merits, two questions wereraised (1) whether the trial Court was competent. 
to pass a final ‘decree for foreclosure though the preliminary decree was for sale and 
(2) whether the respondent had the right to contend that he was entitled to redeem 
the said mortgage ın view of the fact that he was the execution purchaser of part 
of the equity of redemption pendente lie, 


= The judgment of the High Court 1s unfortunately laconic and one wishes that 
the learned Judges had taken us a little more into confidence by giving some reasons 
at least. Nonetheless, ıt is clear that they decided both the questions by holding 
that the respondent had still sufficient interest in the matter and therefore had 
locus stand: and by setting aside the final decree and directing the trial Court "to 
decide the question as to whether it could correct the safd preliminary decree in 
accordance with the duections given by them they held that the respondent was 
entitled to participate in those proceedings and plead that the final decree should 
be one for sale and consequently he was entitled to redeem the said mortgage. 
There can be no question that the two questions raised in the appeal before the. 
High Court were disposed of finally 1nasmuch as the said final decree was set aside 
as not being valid and binding on the respondent and the question of redemption 
by him which was extinguished by that final decree was re-opened entitling the 
respondent to contend that he had the right to redeem and to hold the said property. 
In these circumstances, the preliminary objection raised by Mr Chatterjee cannot: 
be sustained and the certificate must be held to be competent 


It 1s true that section 52 strictly speaking does not apply to involuntary aliena-, 
tions such as Court sales but it 1s well established that the principle of lis pendens 
applies to such alienations It follows that the respondent having purchased from 
the said Hazra while the appeal by the said Hazra against the said preliminary 
decree was pending in the High Court, the doctrine of lis pendens must apply to, 
his purchase and as aforesaid he was bound by the result of that suit In the view, 
we have taken that the final foreclosure deciee was competently passed by the trial 
Court, his right to equity of redemption was extinguished by that decree and he, 
had therefore no longer any right to redeem the said mortgage. Hus appeal against 
the said final decree was misconceived and the High Court was in eiror in allowing, 
it and ın passing the said order of remand directing the trial Court to 1e-open the 
question of redemption and to allow the respondent to participate ın proceedings 
to amend the said preliminary decree. 


In the result, we allow the appeal, set aside the judgment and decree passed 
by the High Court and restore the judgment and decree passed by the trial Court. 
The respondent will pay the appellant’s costs all throughout 


iren De, Additional Solicitor-General of India (JV. R. Basu and E. ss: 
rainam, Advocates, with him), for Appellants. 


P. K. Chatterjee, B, C. Mitra and P. K. Bose, Advocates, for Respondent. 
G.R. : Appeal allowed. 
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[Supreme Court] 


K. N. Wanchoo,G. K. Mitter and Raj Kishore Prasad Narayan Singh alias 
C A. Vaidiahangam, FF. Shri Krishna VaHabh Narayan Singh o, 
7th November, 1966. Ram Pratap Panday. 


C.A No. 759 of 1964. 


Bihar Land Reforms Act, 1950 (XXX of 1950) hereinafter referred to as the Act— 
Seclions 3, 18 (1) (a)—Order 23, Civil Procedure Code. 


The scheme of the Act has been considered by this Court in?two decisions: 
Raja Saiendra Narayan Bhanj Deo v. Kumar Fagat Kishore Prasad Narayan Singh, (1962) 
2 S.C R. (Supp.) 119 and Krishan Prasad v. Gauri Kumar Devi, (1962) 3 S.C.R. 
(Supp.) 564. : 

From the principles laid down by this Court in the above two decisions, it 
follows that where the whole of the property mortgaged is an estate, there can be 
no doubt that the procedure prescrabed by Chapter IV has to be followed, in order 
that the amount due to the creditor should be determined by the Claims Officer 


and the decision of thé Çlarms Officer or the Board has been made final by the 
Act. . 


What then is the position, when a mortgage comprises, not only properties 
which have vested 1n the State under the Act but also takes 1n other items of pro- 
perties which are outside the purview of the Act? Under those circumstances, is 
the mortgagee still bound to apply to the Claims Officer and follow the procedure 
indicated by the Act ? This raises the question left undecided 1n. Krishan Prasad's case, 
(1962) 3 S.C.R. (Supp ) 564. 

Therefore under those circumstances, we are not inclined to agree with the 
observations of the Patna High Court 1n the decisions referred to above that in 
cases where a mortgaged property consuts of both vested and non-vested items, 
it is open to the creditor tö make an election as to the choice of his remedies and that 
election is to be made by a creditor giving up his right of filing a claim under section 
I4 with respect to the 1tems vested in the State or prosecuting a suit or execution 
proceeding ın a civil Court, in respect of items which have not so vested in the 
State. The Act, so far as we can see, gives jurisdiction to the authorities 
concerned only in respect of properties, which have vested 1n the State; and the 
claims that are filed and adjudications made by the authorities concerned, under 
the Act, can only be with reference to estates that have vested in the State. In 
our opinion, the prohibition contained in sections 4 (d) and 35 of the Act must also 
relate only to matters which can form properly the subject of a claim or an adjudi- 
cation under the Act. 


We accordingly grant the request of the appellant to withdraw Claim Case 
No. 14 of 1956 filed by him before the Claims Officer, Gaya, 1n terms of the appel- 
lant’s application dated gth November, 1959, and made to the Board But, as and 
when the appellant seeks any remedy, to enforce his mortgage, as against the pro- 
perties which have not vested under the Act, that Tribunal or Court may have to 
apply the principle of marshalling. 


In the result, the appeal is allowed and the claim petition 1s permitted to be 
withdrawn, as indicated above. We make it very clear that, we have not expressed 
any opinion on the various findings recorded, either by the Claims Officer, or by 
the learned Judge. 


N. G. Chatterjee, Senior Advocate (D. Goburdhun, Advocate, with him), for 
Appellants, 


B. P. Tha, Advocate, for Respondents. 
GR. Appeal allowed: 


^ 
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[Supreme Court] 


K JN. Wanchoo and Janak Raj o. 
G. K. Mutter, 7. " Gurdial Singh, 
8th November, 1966. CA. No. 1322 of 1966. 


Cil Procedure Code (V of 1908), Order 21, rules 82 to 103— Whether a sale of 
ummovable property in execution of a money decree ought to be confirmed when vt 1s found 
that the ex parte decree which was put into execution has been set aside subsequently. 


For the reasons already given and the decisions noticed, 1t must be held that 
the appellant-auction purchaser was entitled to a confirmation of the sale not- 
withstanding the fact that after the holging of the sale the decree had been set 
aside. The policy of the Legislature seems to be that unless a stranger auction- 
purchaser 1s protected against the vicissitudes of the fortunes of the suit, sales in 
execution would not attract customers and ıt would be to the detriment of the 
interest of the borrower and the creditor alike if sales were allowed to be impugned 
merely because the decree was ultimately set asife or modified. The Code of Civil 
Procedure of 1908 makes ample provision for the protection of the interest of the 
Judgment-debtor who feels that the decree ought not to have been passed against 
him. On the facts of this case it is difficult to see why the jutlgment-debtor did not 
take resort to the provisions of Order 21, rule 89. The decree was for a small 
amount and he could have easily deposited the decretal amount besides 5 per cent. 
of the purchase money and thus have the sale set aside. For reasons which are 
not known to us he did not do so. 


In our opinion, on the facts of this case, the sale must be confirmed. 
Appellant in person. 
D. D. Sharma and M. C. Bhatia, Advocates, for Respondent No 1. 


G.R. —— " Appeal allowed, 
[SUPREME CounT] 

K. Subba Rao, C.7., 7. C. Shah, Mangal Singh v. 

S. M. Sikri, V. Ramaswami and Union of India, 

C. A. Vatdialingam, 77. C.A. No. 2314 of 1966. 


17th November, 1966. 


Punjab Reorganisation Act, 1966—Artcles 270 (1) and 371-À (2) (2) of the 
Constitution. 


Power with which the Parliament is invested by Articles 2 and 3, is power to 
admit, establish. or form new States which conform to the democratic pattern 
envisaged by the Constitution; and the power which the Parliament may exercise 
by law 1s supplemental, incidental or consequential to the admission. establishment 
or formation of a State as contemplated by the Constitution and 1s not power 
to override the constitutional scheme. No State can therefore be formed, admitted 
or set up by law under Article 4 by the Parliament which has not effective legislative 
executive and judicial organs. 


Power to reduce the total number of members of the Legislative Assembly 
below the minimum prescribed by Article 170 (1) is, 1n our judgment, implicit in 
the authority to make laws under Article 4. Such a provision is undoubtedly 
an amendment of the Constitution, but by the express provision contained 1n. clause 
” (2) of Article 4, no Such law which amends the First and the Fourth Schedule or 
which makes supplemental, incidental and consequential provisions 1s to be deemed 
an amendment of the Constitution for the purposc of Article 368. 


On the reorganisation of the old State of Punjab, adjustments had to be made 
in the membership of the Legislative Council. No such adjustment as would 
strictly conform to the requirements of Article 171 (3) could however be made 
without fresh elections. The Parliament therefore adopted an adhoc test, and 
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unseated members who were residents in the Territory of Haryana and Himachal 
Pradesh - 
The new State of Haryana 1s unı-cametal , It 1s not claimed, and cannot be 
claimed, that a resident of the State of Haryana 1s, merely because of that character, 
entitled to sit in the Punjab Legislative Council By allowing the members fiom 


the Chandigarh area to continue to remam members of the Legislative Council 
of the new State of Punjab, no right of the residents of Haryana is therefore violated. 


M CG Setalvad, Senior Advocate (Revinder Narain and 7 B  Dadachanp, 
Advocates, of Messrs 7 B Dadachanıı & Co , with him), for Appellants 

S V Gupte, Solicitor-General of India (R Ganapathy Iyer, R N. Sachihey and 
.R. H. Dhebar, Advocates, with him), för Respondent 

GR. Appeal dismissed 





[Supreme Court] * 


R S Bachawat and Lallan Prasad v. 
' 4 M Shelat, FF  Rahmat Ah. 
13th December, 1966. C A. No. 776 of 1964. 


Contract Act (IX of 1872), sections 172 to 176—Pledge of movables—Debt evidenced 
by promissory note—Surt on—Pledgee denying pledge—Not ın a posttion to return the goods 
pledged—lIf entitled to decree against the promnssory note 

The two ingredients of a pledge are (1) it 1s essential that the property 
pledged should be actually or constructively delivered to the pledgee, and (2) the 
pledgee has a special property in the pledged goods but the general property therein 
yemains ın the pledgor ‘and wholly reverts to him on discharge of the debt. A 
pledge 1s therefore a security for a debt 


: The pledgor has an absolute right to redeem the property pledged on tende 
‘of the amount of the debt and the pledgee has the right to sell the goods pledged and 
‘when he sells the same following the procedure prescribed he has to give credit to 
“the amount realised by such sale and the right to redeem 1s extinguished as regards 
the property so sold. 

The pledgee has also a right of action for his debt, notwithstanding the  posses- 
sion of pledged goods, but 1f the pledgee 1s unable, by his default, to return the 
goods against payment of the debt that 1s a good defence to the action 


Where therefore, as ın the instant case, the pledgee instituted the suit, 
for recovery of the debt evidenced by a promussoiy note, alleging that he was not 
given possession of the pledged goods (? e) he 1s not in a position to restore possession 
to the pledgor of the movables he will not be entitled to a decree 1f 1t 1s found by 
the Court that he had been put in possession of the property under the contract 
of pledge. E: 

O. P. Rana, Advocate, for Appellant. 

7. B Goyal, Advocate; for Respondent No 1. 


K.G.S. : Appeal dismissed. 
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(SUPREME COURT.) 


K. JN. Wanchoo, 7 M. Shelat and Har Swarup 2. 
G. K Malter, FF. R Brij, Bhushan Saran. 
14th September, 1966. C.A. No. 1141 of 1965. 


Representation of the People Act (XLIII of 1951), seciton 123(2) read with proviso (a) (1) 
—Corrupt practice by a candidate—Sectton 90 (3) and 82 (b) and 37, 79 (b) —Meammng of 
candidate—Effect of withdrawal —A IR 1959, Patna 250, overruled. 


Purity of elections 1s a matter of great importance, and it 1s for the purpose 
of maintaining this purity that we have the provisions contained in section 123 of 
the Act. There 1s also no doubt that 1f a covering candidate (like Raturi Vaid) 
is not treated as a candidate till the dafe of his withdrawal, he would be free to 
commit all kinds of corrupt practices defined in section 123 of the Act on behalf of 
the candidate whom he covers with impunity This could not be the intention of 
the Act and that is why learned Counsel for the appellants had to concede that if 
the alleged corrupt practice had been committed before the date of withdrawal, it 
would be necessary to yom Raturi Vaid as a respondent,under section 82 (2). But 
the argument 1s that as the alleged corrupt practice was cbmmutted after the date 
of his withdrawal he would not be a candidate within the’meaning of section 82 (2). 
We are of opinion that if the effect of withdrawal 1s said to be that a person nominated 
can no longer be considered to be a candidate only after his withdrawal, the date 
of withdrawal cannot be a dividing line as to the time upto which he can be treated 
as a candidate and the time after which he canrot be treated as a candidate. If 
purity of elections has to be maintamed a person who 1s a candidate as defined in 
section 79 (b) of the Act will remain a candidate even after he withdraws till the 
election 1s over, and if he commits a corrupt practice whether before or after his 
withdrawal he would be a necessary party under section 82 (b) of the Act. We 
are therefore of opinion that the view taken by the Patna High Court in A.I.R. 
1959 Pat 250 on which reliance has been placed on behalf of the appellants 1s not 
correct and the decision of the High Court under appeal 1s corrcet. 


Naumt Lal, Advocate, for Appellants. 


Veda Vyasa, Senior Advocate, (K. K Jain, Advocate, with him), for Respon- 
dent No 1. 


G.R. ———— Appeal dismissed, 
[SuPREME COURTİ " 

V Ramaswami, Jamuna Singh o, 

V Bhargava and State of Bihar. 

Raghubar Dayal, 77. Cr.A. No 238 of 1964. 


22nd September, 1966 
Penal Code (XLV of 1860), sections 115, 333 and 436 read with section 109. 


It 1s only in the case of a person abetting an offence by intentionally aiding 
another to commit that offence that the charge of abetment against him would be 
expected to fail when the person alleged to have committed theioffence is acquitted 
of that offence. The case of Faguna Kania Nath, (1959) Supp 2SCR 1, 5, lays 
this down The observations of this Court in that case, at page 7, bring out clearly 
the distinction in the case of persons instigating arother or engaging in conspiracy 
with another on the one hand and that of a person aiding the person in committing 
a certain offence. 


In the present case, there 1s no finding of the Court below and it cannot be 
Said that the fire was set by any person who was participating in the incident along 
with Jamuna Singh and at his mstigation Three alleged co-accused have been 
acquitted and therefore cannot be said to have taken part in the incident Jodha 
Singh and Jamuna Singh took part 1n the incident according to the findings of the 
Court below and Jodha Singh did not set fire to the hut, It follows that it cannot 
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be held that Ba:ishakirs hut was set fire to by any one at the instigation of Januna 
Singh, | 


The result 1s that Jamuna Singh’s conviction under section 436 read with 
section 109, Indian Penal Code, 1s not correct in law. 


D P Singh, Advocate of M/s Ramamuri & Co , for Appellant 


GR. ———— Appeal partly allowed. 
(SUPREME CounT] 
EN Wanchoo, Raghubans Narain Singh v. 
J M Shelat and The Uttar Pradesh Government. 
G K Mutter, 77 $ C A No. 82 of 1964. 
23rd September, 1966. o 


Land Acquisition. Act (1 of 1894), section 4—Payment of Market Value under sec- 
tion 23 — Method of calculating valuation 


Market value on the basis of which compensation 1s payable undei section 23 
of the Land Acquisitions Act means the price that a willing purchaser would pay 
to a willing seller for a Property having due regard to its existing condition, with 
all its existing advantages, and its potential possibilities when laid out in its most 
advantageous manner, excluding any advantage due to the carrying out of the 
scheme for the purposes for which the property 1s compulsorily acquired As 
observed in South Eastern Rail Co v. L C C (1915) 2 Ch 252 


"Such a method of valuation is not adequate at least for two reasons (1) that 
the owne: may not have so far put his property to 1ts best use or m the most lucrative 
manner and (2) m a case like the present the grove had not yet started giving the 
maximum yield ? Such a method of valuation by ascertaining the annual value of 
the produce can and should be resorted to only when no other alternative method 
is available We are of the view that the District Judge was right in accepting the 
evidence of Zaidi and in treating his offer as one of a willing prospective purchaser. 
The valuation made by the District Judge on that evidence rested on a better footing 
1n the circumstances of the case and ought to have been accepted by the High Court 


With regard to the payment of interest the Court held —' The contention, so 
put forward resolves itself mto two questions (1) whether in the absence of a 
specific objection as to 1nterest in the appellant's cross-objections the High Court 
ought to have gone mtosthat question and (2) whether on a proper interpretation 
of section 28 «he Court has a discretion to grant interest at a rate less than 6 per 
cent The first point would not create any difficulty ia the way of the appellant 
because the High Court did in fact go into the question of interest even though it 
was not specifically taken 1n the cross-objections and decided the question on inter- 
pretation of section 28 Besides, the question 1s purely one of law. 


B C Misra, Senior Advocate, (M V Goswam:, Advocate, with him), for 
Appellant 
ı AN D Karkhams, Senor Advocate (O P Rana, Advocate, with him), for 
Respondent 


G R. Appeal allowed. 


b 
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[Supreme Courr | 


V Ramaswam, Krishnamurthy alias Tailor Krishnan v. 
V Bhargava and . Public Prosecutor, Madras, 
Raghubar Dayal, FF Cr. A No 251 of 1964. 


26th September, 1966. 


Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), section $ 
(1) —‘ Kept as a brothel’ meaning of 


It has been urged, however, that a solitary instance of the house of the appellant 
being used for the purpose of prostitution will not suffice for establishing that the 
house was being ‘ kept as a brothel’ It mea be true that a place used once for the 
purpose of prostitution may not be a broghel, but 1t is a question of fact as to what 
conclusion should be drawn about the use of 2 place about which information had 
been received that ıt was being used as a brothel, to which a peison goes and freely 
asks for girls, where the person 1s shown girls to select from and where he does engage 
a girl for the purpose of prostitution The conclusion to be derived from these 
circumstances about the place and the person * keeping it? «can be nothing else 
than that the place was beirg used as a brothel and the ptrson in charge was so 
keeping ıt It is not necessary that there should be evidence of repeated visits by 
persons to the place for the purpose of prostitution A smgle mstance coupled 
with the surrounding circumstances 1s sufficient to establish both that the place was 
being used as a brothel and that the person alleged was so keeping it. 


We are of opinion that the fects found 1n the present case justify the conclusion 
that the appellant was keeping a brothel at his house The appellant’s conviction 
under section 3 (1) of the Act 1s therefore correct. 


R. Thiagarajan and A V V Nur, Advocates, for Appellant. 


Bishan Narain, Semor Advocate (4. V. Rangam, Adyocate, with him), for 
Respond ent. 


G. R. Appeal dismissed, 


[SUPREME COURTİ 


V. Ramasuam:. Srichand K. Khetwam v 
V. Bhargava and State of Maharashtra, 
Raghubar Dayal, 17 Cr A. No 184 of 1964. 


27th September, 1966 


Penal Code (XLV of 1860), sectzon 120-B read with section 109, and section. 5 (2) 


read with section 5 (1) (d) of the Prevention of Corruption Act—Secteon 342, Criminal 
Procedure Code, section 114, Evidence Act. ı 


The finding that the various firms to whom licences were issued were'fictitious 
is not questioned The conspiracy was a general conspiracy to keep on issuing 
licences m the names of fictitious firms and to share the benefits arising out of those 
licences when no real mdependent person was the licensee. The various members 
of the conspiracy other than the two public servants must have jomed with the full 
knowledge of the modus operand: of the conspiracy and with the intention and 
object of sharing the profits arising out of the acts of the conspirators We do 
not therefore see that the mere fact that licences were issued m the names of eight 
different companies make out the case against the appellant and the other conspira- 


tors to be a case of eight different conspiracies each with respect to the licences 
issued to one particular fictıtıous company. 


Further, an adverse inference against the prosecution can be drawn only if it 
withholds certam evidence and not merely on account of 1ts failure to obtain certain 
evidence. When no such evidence has been obtamed, 1t cannot be said what that 
evidence would have been and therefore no question of presuming that that evidencé 
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would have been against the prosecttion, under section 114, Illustration (g) of 
the Evidence Act, car arise. 
R. Jethinalam and P Kapila Hingoram, Advocates, for Appellant. 


O P. Rana avd B R. G. K Achar, Advocates, for Respondent 


G R. ———— Appeal cismissed ¢ 
[SupREME COURT.İ 
M Hidayatullah and Municipal Corporation of Delhi z 

V Bhargava, 77 Ghisa Rem. 
23rd November, 1966 Cr A No 194 of 1966 


* 
Prevention of Food Adulteraton Act QX XXVII of 1954), secizons 7,13 (2) and 


16—Scope. 

It appears to us that when a valuable right is conferred by section 13 (2) of 
the Prevention of Food Adulterajion Act on the vendor to have the sample given 
to him analysed by the Muirector of the Central Focd Laboratory, it is to be expected 
that the prosecution ‘wll proceed in such a manner that that right will not be 
denied to him ‘The right is a valuable one, because the certificate of the 
Director supersedes the report of the Public Analyst and 1s treated as conclusive 
evidence of its contents Obviously, the right has been given to the vendor in 
order that, for his satisfaction and proper defence, he should be able to have the 
sample kept in his charge analysed by a greater expert whose certificate 1s to be 
accepted by Court as conclusive evidence. In a case where there 15 dental of this 
right on account of the deliberate conduct, of the prosecution, we think that the 
vend r, in lus trial, 1s so seriously prejudiced that it would not be proper to 
uphold his conviction on the basis of the report of the Public Analyst, even though 
that report continues to be evidence in the case of the facts contaıned there-n. 


This 1s therefore, ckearly a case where the respondent was deprived of the oppor- 
tunity of exercising his right to have his sample examined by the Director of the 
Central Food Laboratory by the conduct of the prosecution In such a case, we 
think that the respondent 15 entitled to claim that his conviction is vitiated by this 
circumstance of denial of this valuable right guaranteed by the Act, as a result of 


the conduct of the prosecution. 

The reason why the conviction cannot be sustamed is that the accused 1s 
prejudiced,in his defence and 1s denied a valuable right of defending himself solely 
due to the deliberate acts of the prosecution. 

H R Gokhale, Senor Advocate (K. K. Ravzada and A G Ratnaparkhi, Advo- 
cates, with him), for Appellant. 

Frank Anthony, Ghanshyam Dass, Fitendra Sharma and V. P Chaudhury, Advocates, 
for Respondent. 


GR. —. Appeal dismissed 

İSUPREME COURT | 

K.N. Wanchoo, RS Bachawat and Kumara Nand v. 
M Shelat, 77. Brijmohan Lal Sharma. 


99th November, 1966 C A No 2135 of 1966. 


Representation of the People Act (XLII of 1951), sectton 123 (4)—Onus of proof— 
Meaning of words “ Statement of fact". 


It is however urged on behalf of the appellant that there are no details as to 
the time when the respondent committed thefts or the place where he committed 
them, and therefore a mere bald statement that the respondent was a thief or the 
greatest of all thieves could be an expression of opinion only and not a statement of 

We are unable to accept this. Section 123 (4) in our opinion does not require 


fact. 
that when a Statement of fact 1s made as to the personal character or conduct of a 
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candidate details which one generally finds (for example) in a chargein a criminal 
case, must also be there and that 1n the absence of such details a statement to the 
effect that a person 1s (for example) a thief or murderer 1s a mere expression of opi- 
mon. To say that a person 1s a thief or murderer is a statement. of fact and the mere 
absence of details as to time and place would not turn a statement of fact of this 
nature into a mere expression of opinion. 


The burden of proving that the candidate publishing the statement believed 
it to be false or did not believe it to be true though on the complamuing candidate is 
very light and would be discharged by the complaining candidate swearing to that 
effect. Thereafter 1t would be for the candidate publishing the statement to prove 
otherwise The question whether the statement was reasonably calculated to 
prejudice the prospects of the election ofthe candidate against whom it was made 
would generally be a matter of inference Sothe main onus on an election peti- 
tioner under section 123 (4) is to show that a statement of fact was published by a 
candidate or his agent or by any other person with the consent of the candidate or 
his election agent and also to show that that statement was false and related to his 
personal character or conduct. Once that is proved and the gomplaining candidate 
has sworn as above indicated, the burden shifts to the candidate making the false 
statement of fact to show what his belief was. The further question as to preju- 
dice to the prospects of election 1s generally a matter of inference to be arrived at by 
the tribunal on the facts and circumstances of each case 


In the present case the main onus that lay on the respondent has been discharged: 
He has proved that there was a publication of the nature envisaged under section 
123 (4) of the Act He has also proved that the statement of fact was made with 
respect to him He has futher proved that that statement was false and related to 
his personal character or conduct There can be no doubt that a statement of this 
nature calling one candidate a thief or the greatest of all thieves 1s reasonably cal- 
culated to prejudice the prospects of his election He further swore that the state- 
ment was false to the knowledge of the appellant and the latter did not believe ıt 
to be true It was then for the appellant to show what his belief was. The burden 
having thus shifted we are of opimon that it was for the appellant to show either 
that the statement was true or that he believed it to be true. That the appellant 
has failed to do. The High Court therefore rightly held that the respondent had 
discharged the burden which lay on him. 


R K. Garg, DP Singh and S C Agarwala, Advocates of M/s Ramamurthy 
& Co., for Appellant. ə 
B D. Sharma and L. D. Sharma, Advocates, for Respondent. 


GR. Appeal dismissed, 


ISuPREME Court ] 


K. Subba Rao, C 7 Ajit Singh v, 
M Hudayatıllah, State of Punjab. 
S M Sikri, C A. No. 1018 of 1966 and 

R S Bachawat and Bhagat Ram o, 
J M Shzlat, 77 State of Punjab. 
2nd December, 1966. W P. No. 125 of 1966. 


East Puniab Holdings (Consolidation and Preventwn of Fragmentation) Act (L of 1948) 
sections 14 (1) und (2), 19, 20 of the Act—Arücles 31-A, 12 of the Censtitutton. 


By Majority - i 
It seems to us that there is this essential difference between “ acquisition by 
the State" on the one hand and * modification or extinguishment of rights” on 
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the other that in the first case the beneficiary is the State while in the latter case 
the beneficiary of the modificatıcn or the extingiishment 15 not the State, For 
example, suppose the State 1s the landlord of an estate and there 1s a lease of that 
property and law provides for the extinguishment of leases held 1n an estate. In 
one sense it would be an extingvishment of the rights of a lessee, but it would 
properly fall under the category of acquisition by the State because the beneficiary 
of the extinguishment would be the Stote 


Coming now to the second proviso to Article 31-A, it would be noticed that 
only one category 1s mentioned m the proviso, the category being “ acquisition by 
the State of an estate ” It means that the Jaw mus. make a provision for the acqui- 
sition by the State of an estate But what 18 the true meaning of the expression 
** acquisition by the State of an estate ?" In the context of Article 31-A, the 
expression “ acquisition by the State of an“estate ” 1n the second proviso to Article 
31-A (1) must have the same meaning as 1t has in clause (1) (a) to Article 31-A. - 

Let us now see whether the other part of the second proviso tlrows any light on 
this question It would be noucéd that at refers to ceiling limits It is well-known 
that under various laws ‘dealing with land reforms, no peison apait from certain 
exceptions can hold laad beyond a ceiling fixed unde: the law Secondly, the 
proviso says that nof only the land exempted from acquisition should be within 
the ceiling limit but it also must be under personal cultivation. The underlying 
idea of this proviso seems to be that a person who 1s cultivating, land personally, 
which is his source of livelihood, should not be deprived of that land under any 
law protected by Article 31-A unless atleast compensation at the market rate 1s 
given. In various States most of the persons have already been deprived of land 
beyond the ceiling limit on compensation which was less than the market value. 
It seems to us that in the light of all the cons:derations mentioned above the words 
** acquisition by the State” ın the second proviso do not have a technical meaning, 
as contended by the learned Counsel for the respondent. If the State has in 
substance acquired all tHe rights in the land for its own purposes, even if the title 
remains with the owner, 1t cannot be said that it 15 not acquisition within the second 
proviso to Article 31-A. 


In the context of the second proviso, which 1s trying to preserve the rights of 
a person holding land under his personal cultivation, it 1s impossible to conceive 
that such adjustment of the rights of persons holding land under their personal 
cultivation in the interest of village economy was :egarded as something to be com- 
pensated for 1n cash. 


Here it seems to us that the beneficiary 1s the Panchayat which falls within 
the definition of the woid “State”? unde: Article 12 of the Constitution. ‘The 
income derived by the Panchayat is in no way different from its any other income. 


Therefore, the income can only be used for the benefit of the village community. 
But so is any other income of the Panchayat of a village to be used The income is 
the income of the Panchayat and it would defeat the whole object of the second 
proviso 1f we were to give any other construction The Consolidation Officer could 
easily defeat the object of the second proviso to Article 31-A by reserving for the 
income of the Panchayat a major portion of the land belonging to a person holding 
land within the ceiling lihit Therefore, in our opinion, the reservation of 100 
kanals 2 marlas for the income of the Panchayat in the scheme 1s contrary to the 
second proviso and the scheme must be modified by the competent authority 
accordingly. 


In the result we hold that the scheme 1s hit by the second proviso to Article 
31-A in so far as 1t reserves 100 kanals 2 marlas for the income of the Panchayat. 
We direct the State to modify the scheme to bring 1t into accord with the second 
proviso as interpreted by us, and proceed according to law 


B. R L Iyengar, Senior Advocate ($ K. Mehta and K L Mehta, Advocates, 
with him), for Appellant in C,A. No. 1018 of 1966 
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Hardev Singh and S. S Khanduja, Advocates, for Petitioner in WP No. 125 
of 1966. 


K L Gossain, Senior Advocate, (O P Malhotra and R. N. Sachihey, Advocates, 
with him), for Respondents in C A. No 1018 of 1966 and W P. No 125 of 1966. 


G.R. ———— Appeal and Petition 
dismissed. 

Ramakrishnan, J Subramaniam, In ze: 

29th June, 1966 Crl R C. No 723 and 1952 to 1964 of 

ə 1964. Crl.R P. No 1094 and 1916 to 

. 1928 of 1964. 


Madras Public Trusts (Regulation of Administration of Agricultural Lands) Act (LVH 
of 1961), sections 27 (2), 27 (5) and 49—Sharing of produce between public trust and its 
tenant—Absence of lease deed providing for munner af dirsion—No fair reni determined by 
Court—Durectron under section 27 (5) to effect dwision—Effett—;Disregard of such direction 
by tenant—İf an offence under section 49. . 


Section 27 of the Madras Public Trusts (Regulation of Administration cf 
Agricultural Lands) Act (LVII of 1961) deals with a situation. where there are 
clear data available to an Authorised Officer to make a division of the produce 
between a public trust and its cultivatimg tenant, whether under the terms of a 
lease deed or under the terms of a prior determination of fair rent by a Court or 
Tribunal. A direction under section 27 (5) by the Authorised Officer to another 
person, 1n the absence of the above requirements, for making a division of the pro- 
duce, would be premature besides being without jurisdiction and a removal of the 
produce by the tenant from the threshing floor in contravention of such a direction 
would be no offence under section 49 read with sections 27 (2) and 27 (5) of the 
Act It is entirely unrealistic to assume that once a direction under section 27 (5) 
1s issued by the Authorised Officer the tenant has to leave his produce on the thresh- 
ing floor to the mercy of the elements, pests, etc awaiting the contingency of a 
future determination of fair rent by a Couit or Tribunal 


Further, a direction under section 27 (5) to divide the produce under rule 
33 (3) of the Rules framed under the Act (as in the instant case) would wholly be 
ineffective in the absence of a lease deed between the parties as that rule provides 


for the division of the produce in accordance with the terms of the lease deed. 
K. Narayanaswamy Mudaliar, for Petitioner. 
$ Bhaskaran, for P.W. 1 in Crl. R.C Nos. 1952 to 1956 of 1964. 
S R. Srinivasan, for Public Prosecutor on behalf of State. 


V.K ————— Petitions allowed. 
Veerasıtamı, 7. . Official Trustee of Madras 2, 
19th August, 1966. M/s. Gopalj1, Champshi & Co, 


C.R P. No. 113 of 1961, 


Madras Buildings (Lease and Reni Control) Act (VIII of 1960), section 10 (3) 
(2)—Deed of settlement of properties—Official Trustee administering properties under— 
Accumulations—Purchase of house—House in the possession of the tenants—Intention of 
settlor to use bulding as a Kalyana Mantapam—Application by Official Tiustee requiring 
the house bona fide for use—Not sustainable under section 10 (3) (9). 


The petitioner, Official Trustee, acting under the terms of a deed in admınıster- 
ing the propeities purchased a house piopeity with the sanction of the High 
Court As the respondents were in possession of the house, the Official Trustee 
applied under section 10 (3) (2) the Act for eviction of the tenants on the grourd 
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that he required the premises bona fide for using the same as a choultry as per the 
wishes of the settlor, 


Held, section 10 (3) (8) of the Act 1s not attracted to the case 


In order that section 10 (3) (6) may apply, the landlord itself must be a 
religious, charitable, educational or other public institution Further it is also 
necessary that the institution required the building for 1ts own purpose. It follows 
that the provision will have no application unless an institution of the type contem- 
plated by the provision 1s ın existence. - 


The fact that the intention of the settlor 1s to make use of the premises as a 
Kalyana Mantapam and therefore requited the same from the tenants will not 
attract the provisions of section 10 (3) (b). 


S, Amudhacharı and A V. Raghavan, for Petitioner. 
K. G. Manickavasagam and $. Cə Shah, for Respondent. 


V.S. z —- Petition dismissed. 
Alagiriswami, 7. : Rajammal v. V. T. Swami. 
Oth September, 1966. | CRP No 1717 of 1963. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) 
and (c)\—Owner’s occupation—Bora fides—Test—Landlord keeping two rooms in a build- 
ing locked —If amounts to landlord occupying a portion of a building 


A person’s financial status may not always be the same and if he chooses to 
live in a building of his own, although he might have been accustomed to live m 
bungalows with compounds, 1t cannot be said that his requirement is not bona fide. 
There 1s no reason why, 1f,a landlord wants to occupy his own building and is pre- 
pared to put up with the mconverience of not having a tap; or flush-out latrine, 
it should be said that his asking for possession of the building is rot bona fide especially 
when he 1s paying a rent of Rs. 120 per mensem while he gets only Rs "50 from his 
own building. 


In the case of residential buildimgs occupation can only mean living in it 
The fact that two rooms in a house are kept locked by the landlord will not make it 
that he is in occupation of a part of a building within the meaning of section 10 (3) 
(c) of the Act? 


K Rajah, for Petitioner. 
R. Mathrubootham, for Respondent. 


RM —- Petition allowed. 
Alagiriswami, Jj N Snraman ə. 
9th September, 1966. Sri Ganesa Engineering Works, Madras. 


CRP. No 1795 of 1963. 


Payment of Wages Act (IV of 1936), section 17—Appeal to the Chef Fudge of the 
Court of Small Causes—Ex-parte order of dismissal for default—Power to set aside order. 


The Chief Judge of the Court of Small Causes sitting in appeal under section 
17 of the Payment of Wages Act has the power to set aside an ex-parie order of 
dismissal of the appeal for default. When the power 1s given to the Court of Small 
Causes 1n the City and the District Judges in the mofussil, these Courts are function- 
ng 277007 Civil Courts at least as far as proceédings in those Courts are con- 
cerned. 


S. Ramaswami, for Petitioneis 
Vital V, Soult, for Respondent. 
V.S. — Petition allowed. 
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Srinwasan end Gowrammal v Lingappa Gouder. 
Sadaswan, FF AA AO No. 162 of 1963 
16th September, 1966. 


Qul Procedure Code (V of 1908), sections 37, 38, 47 and Order 21—Moncy Decree 
passed by District Münsif of K—Subsequent carving out of territorial. jurisdiction. of Court 
of K and constitution of separate Court of District Münsif at H—Application for executien 
filed in the Court of H without any order of transfer whether entertainable 


Where the Court which passed the decree continued to exist an order transfer- 
ring the decree should be obtained from that Court before ıt could be put into 
execution 1n a Court which might subsequently come to have jurisdiction over the 
properties in suit, that 1s to say, the subject-matter 


j Gundappa Rao, for Appellant ° 
R Desikan, for Respondent R 


vs — Remanded. 
Venkatadri, F ə R. Govindaraju Naidu v, 
4th October, 1966 Entertainrhent Officer, Mzdurai-7, 


ə W P. No. 513 of 1963, 


Madras Entertainment Tax Act (X of 1938), section 7-.A— Weekly returns submatted, 
accepted, tax lemed and collected —Materials found on a surprise inspection—Best judgment 
assessment on the basis for the period —.JNo power—No provision also in the Act for assessing 
escaped income. 


In a case where the petitioner submitted wcekly returns as per the rules and 
his returns were accepted, tax levied and collected, the Department cannot, even 
on the basis of materials obtained on a surprise inspection, assess him on the best 
judgment basis for the relevant period. If the Department is not satisfied with 
the returns submitted, on the ground that they are incorrect or incomplete, the 
Department should make an enquiry under section 4 or 4-A of the Act to the best 
of judgment 


The Act does not contain a provision for assessment of escapement. "The 
well-known principle that the assessee can avoid tax and not evade tax will be 
applicable. 


K. Srimvasan for P. Ananthakrishnan Naw and T. S, Sankaran, for Petitioner 
The Assistant Government Pleader, for Respondent. 


V.S. ———— Petition allowed. 

M. Anantanarayanan, C F Ramathal ə. 
an Nagaratnammal. 
Ramakrishnan, Jj. A.A O. No 370 of 1963 and 

4th November, 1966 A.A O. No 207 of 1964, 


Cii Procedure Code (V of 1908), Order 21, rule 90, 92 and Order 34, rule 5 
—Mortgage decree—Final decree for sale—Purchase by auction. purchaser —4Applicatwn. for 
setting aside sale under Order 21, rule 90—Dissmissal—Confirmatıon of sale and taking pos- 
session by auction purchaser—High Court in appeal, restoring application under Order 
21, rule 90—Pending appeal in High Court, sale by auction purchaser and putting purchaser 
an possesscon—Subsequent applicaticn by mortgagor to deposit amounts due under mortgage— 
Restoration of application under Order 21, rule 90—Vacates order confirming sale—Relef 
against purchaser from auction purchaser—Lis pendens. 


In pursuance of a final decree under a mortgage action, the hypotheca was 
sold. An application filed. under Order 21, rule 90 of the Civil Procedure Code 
for setting aside the sale was, on account of alleged default on the part of the 
applicant, dismissed and the sale confirmed on the same date, and the auction 
purchaser put in possession. But in appeal the High Court set aside the dismissal 
of the application and directed the trial Court to dispose of that application in 


“ 
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accordance with law. During the pendency of the appeal in the High Court, the 
auction purchaser sold the property to another who was also a party in the subse- 
quent proceedings After the restoration of the application under Order 21, 
rule 90, Civil Procedure Code, an application "under Order 34, rule 5, Civil 
Procedure Code, for, leave to deposit the mortgage money and other statutory 
charges and for treatirg the mortgage as discharged and for obtaining possession 
of the property from the auction purchaser and his purchaser, was allowed by the 
trial Court. Hence the appeal. 


Held, ‘The restoration of the application under Order 21, rule 90, Civil 
Procedure Code, automatically operated to vacate or render ineffective, the earher 
order confirming the sale held 1n pursuance of a final decree in a mortgage action. 


The reversal of the decree of the trial Gourt in appeal or the setting aside of 
the ex-parte decree does not fer se render the Court sale in execution of the former 
decree void; but they only give rise to certain equities which can be grantcd 
in proper cases. But the restoration of a petition under Order 2l, rule 90 of 
the Code after the earlier confirmation of the Court sale results in an entirely 
different situation. It renders the Court sale itself void and ineffective and that 
is the reason why ın ptoceedings under Order 34, rule 5 of the Code the 
position of the auction purchaser and the purchaser from him 1s entirely different. 


Having regard to the provisions of section 47, Explanation and section 146 of 
the Code, every remedy which Order 34, rule 5 has provided against the 
auction purchaser can also be claimed against the purchaser from the auction 
purchaser In proceedings under Order 34, rule 5 the purchaser from the 
auction purchaser may be directed to deliver possession. 


In the case of a mortgage decree, the /zs will continue till the proceedings under 
O rder 34, rule 5 of the Code come to an end and the mortgage security 1s 
finally discharged. ‘The doctrine of 2s pendens will apply to the private sale by 
the auction purchaser 1n the mortgage action. Such a sale cannot be relied upon 
by the vendee to defeat the rights which the statute has granted to the mortgagor 
against the auction purchaser. Case law discussed. 


S V Venugopalachari, for Appellant. 
T. R. Srimvasan, for Respondent. 


V.S. m Appeal dismissed 
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Srimvasan, F Subbulakshmi Amməl v 
16th September, 1966. Muthukaruppan Pillai 
S A No. 1889 of 1962 


Transfer of Property Act (IV of 1882), section 58—Mortgage by ueposr of title dceds— 
«Requisites—2Mere. possession of ttle deeds without an intention tu create a security— Not suffi- 
-crent to creale a mortgage—Proof of creation of a valid mortgage—Onus 


In mortgages by the deposit of title deeds the parties must have agreed at the 
ime of the transaction to treat the documents as security for the repayment of the 
loan advanced. Itis the intention that creates the mortgage and not the mere posses- 
sion of documents by the creditor 


In a case where the evidence showed that the loan and deposit of title deeds 
were not contemporaneous and that where was no intention at the time of the exe- 
:cution of the promissory note to create a mortgage by the deposit of title deeds, the 
debtor 1s entitled to rely upon these features to show that there could not be a valid 
mortgage by depsoit of title deeds In all cases of this kind, the onus gererally 
shifts and when one party 1s able to throw sufficient doubt upon thé validity by 
reason of certam facts, the other party has necessarily to rebut the evidence suitably 

e 


R Kesava Iyengar, for Appellant , ° 
M V. Knshnan, for Respondent. 
V S. —— Appeal dismissed, 
Rulasam, F G P Sankaranavana Pillai z. 
5th October, 1966 Inspector General of Registration. 


W P No 200 of 1965 


States Reorganization Act (X X XVII of 1956), section 115(7) — Registration department — 
Recruitment as Sub-Registrars—Proportion of 3.1 for graduates and non graduates — Transfer 
of territory to Madras State—Right t the sume proportion —Conditns of serzice— Writ. 


Practice—Writ pettticn—Normally entertainable within six months of date of order 
wmpugned 

In the former Travancore State, recruitment of Sub-Registrars in the Registra- 
tion department was made only by promocion and not by direct recruitment As 
a general rule, seniority was the criterion, but a graduate was preferred because of 
his higher qualification. The proportion of the graduates and non graduates was 
fixed as 3 1. After transfer to the Madras State, the petitioner made representa- 
tions for mamtaining the same proportion 


Held, sub-section (7) to section 115 and the proviso thereto should be read har- 
moniously and the only way in which it could be done is that the petitioner 1: entitled 
to the conditions of service applicable to him on the appointed day and those condi- 
tions can only be varied to his disadvantage with the previous approval of the Central 
Government. But after .he appointed day, when the petitioner jomed service in 
the Madras State, the right of the State Government to regulate and determine the 
conditions of his service under Chapter I of Part XIV of the Constitution is secured 


Normally writ petitions wil not be entertained unless filed within six months 
from the date of impugned order unless the delay is satisfactorily explained. 


V V. Raghavan and P Ananthakrishna Nar, for Petitioner. 
T. Scloaraj, for the Government Pleader, for Respondent 


V.S. Petition dismissed. 


M—NRC 


50 


AM. Anantanarayanan, C 7 Dhanalakshmı Ammal v.. 
8th October, 1966 Collecto: of Madras. 
C.R.P No 1685-of 1963.. 


e 
Land Acquisition Act (I of 1894), section 18— Tent owners of property under acquisition— 
Reference asked for by only some of the fot owners—Enhancement fo» entire extent —Benefit 
to those who have sought reference—Proportionate to their title 


Practice—Land Acquisition Act—Reference by some only of the joint owne s—Enhance 
compensation an respect of entire anterest deposited —Petition to review to be filed 


Where some only of the jot owners of a property make a 1eference unde: sec- 
tion 18 of the Act for enhanced compensation and the reference 1s finally decided by 
enhancing the compensation for the entiid area, the paities who have made the 
reference are entitled only to a proportionate Share of the enhancement attributable 
to their title ‘The othe: owners who have accepted the lowe1 compensation will 
not be entiled to the benefit 


In case where the enhanced compensation for the entire extent 15 deposited, 
the true remedy is for the Government to file a petition for review of the judgment 
and decree in the referenge unde: section 18 


Prag Narain v Cullector of Agra, L.R.591A 155: 62 M.L.J. 682: ILR. 54 
All 286 (P.G) referred. 


T V. Srimvasacharz, for Petitioner 
Additional Government Pleader, fo. Respondent. 


V.S —— Petition distnissed 

Veeraswami, and Kannappa Mudahar v. 
JVatesan Jj f. State of Madras. 

8th October, 1966 W P.No 711 of 1964. 


Madras Agricultural Produce Markets Act (XXIII of 1959)—Consiitution of India 
(1950), Articles 301 and 304 (b)—Act, if envalid in the absence of previous sanction of 
President—Freedom of trade, commerce and antercourse—If infringed—Distinction between a 
restriction and regulateen—Constitution of Market committee under the Madras Commercial 
Crops Act—Deemed continunance under the Act—If invalid 


The Madras Agricultural Produce Markets Act (XXIII of 1959) is 1egulatory 
ın Substance and character and does not violate Article 301 of the Constitution. 
There is, therefore, no need to resort to Article 304 (2) to save the Act (requiring 
the sanction of the President). 


Regulatory piovisions which do not duectly or immediately impede or burden. 
the free movement of trade, commerce, and intercourse but provide or intend to 
provide facilities for trade, commerce and intercourse are not restiictions wihin the 
meaning of Part XIII and are compatible with the freedom of t1ade declared by 
Article 301 of the Constitution 


The distinction between a 1estiiction and a 1egulation is fine, but 1eal, though 
the dividing line 1s not capable .n the nature of things of a comprehensive and satis- 
factory definition The test, broadly speaking, 1s whether the impugned provisions 
lay a direct and immediate buiden on the movement of trade, commence and intei- 
course or are intrinsically beneficial to and provide, in the ultimate analysis, faci- 
lities for better conduct of trade, commerce and intercourse 


The market committee constituted unde: the Madias Commercial Ciops Act 
and deemed to continue under section 38 (2) of the Act iepealıng the othe: Act is 
effectively and properly constituted foi the pin poses of the 1959 Act 


Vedantachari, for Petitioner 
Advocate-General and Assistant Government Pleader, for Respondent, 
VS. Petition dismissed. 
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Natesan, Jj Ammanı Ammal v Amma Ponnammal 
5th September, 1966. S.A No. 1664 of 1962. 


Succession Act (XXXIX of 1925), sectton 83—General words used in a will— 
Restricted meantug or wider meaning—Intentron af the testutor—Restduary bequest in the 
will—Outstandings due to the testator and Ins other properties — "INAluvai' —* * Sothu ” 
Balance in the current deposit account—Nonunation—Effect of 


Words and Phrases— Nıluvaı (b) gy oo) —Sothu (Gir 5 gi) 


Where the language cf the residuaiy bequest is wide and in the absence of any 
indication of the testator’ intention to exclude any property from the operation of 
the will, under the 1esiduary bequest one may presume that the will cumpriscs all 
the pioperty possessed by the testator Zt his death and not the subject ot specific 
bequests. ” 


Niluvat just means etymologically whatis cutstandırg ‘The balancc ın current 
account certaınly is an outstanding | Oidinaril no doubt in popular language 
particulaily in the case of the trader, his use of the woid “ niluvar’ must be 1elated 
to his monies with cthers in the trade or monies lent dut, Whether the word has 
been used ın this narrow sense or ın the etymclogical sense is a matter to ke infeired 
by reading the will as a whole. 


The effect of a word ın a particular document must inevitably depend upon the 
context in which the word has been used and would always be conditioned by the 
tenor of the document ‘The word ‘ Property’ (Geri) is a generic word and 
includes all kinds of properties movable and immovable and whether it is used in a 
generic sense or to denote a particular type of propeity has to be inferred by its 
setting and the context ofits user The nomination does not give any title to the 
nominee Ifthe word should be taken as a mandate, the mandate has to be revoked 
with the death of the testator. Held on facts, the balance in the current account also 
fell within the meaning of “other properties’ under the residuary bequest 


A Sundaram Ayyar, for Appellant 
FR Ramamuth Ayyar and R Srinwasan, for Respondent. 


Vs — Appeal dismissed 
JVatesan, 7 Amer Bibi v Chinnammal. 
20th September, 1966 R S A No 1650 of 1962 


Adverse poss sston—Co-vwners—Ouster— Question of law—Second | apteal — Tenant- 
an-conmon, in long prssession, executing a simple mortgage—Solitary act—lInsufficient to 
constitute custcr 


Transfer af Property Act (IV of 1882), section 3, Explanation 1—Registratien—Notice— 
Netice only to transferees subsequent to registration—Not notice to prior transferees— Simple 
mortgage by one co-tenant—Effect of—Registration o« other co-tenants 


The question whether on facts found there 1s ouster or not is a question of law- 
on which a Second Appeal could lie. 


By 
The acts that might constitute acts of adverse possession as between strangers do 
not necessarily have such effect as between tenants-ın-common, as their acts of 
assertion of ownership may ke capable of being explained as consistent with the joint 
title The tenant ın occupation must make his possession visibly hostile, rotoriously 
and ostensibly exclusive and adverse to impute knowledge of the hostile possession 
to the co-tenants sought to be ousted. 


A long possession coupled with the solitary act of execution of simple mortgage 
by the co-tenant in possession cannot amount to adverse possession and hostile 
enjoyment. 


The doctrine of constructive notice under Explanation 1 to section 3 of the 


7: of Property Act cannot be imported into the provisions of the Limita- 
tion. Act. 
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Even under Explanation 1,to section 3 of the Transfer of Property Act registra- 
tion is made notice only to transferees subsequent to the registration. Registra- 
tion of a subsequent transaction 1s not notice of the transaction to prior transferees. 


To make mere registration of any transaction by tenant-in-common itself notice 
to the other tenants-in-common of the transactionis to impose a duty on the tenants- 
in-common to be on the watch and make frequent search of registration records, 
lest their rights get barred by covert acts and deeds of one of themselves. 


JY. K. Ramaswamy and S. Sundaram Ayyar, for Appellant. 
K. Sarvabhuman and T. R. Mam, for Respondent. ” 


V.S. — Appeal allowed. 
Veeraswama F ° Natarajan ə Kaliappa Goundar 
2nd December, 1966 C R.P. No. 285 of 1965, 


Madras Court-Fees and Sus Valuation Act (XIV of 1955), section 40 (1)—5t for 
cancellation of compromise decree—On payment of a certan sum to plaintiff | property to 
stand decreed to defendants-Value of the subject-matter—Sum representing the value of 
property or market vulue on the date of plait. 


The suit was to set aside a compromise decree under which if the plaintiff was 
paid Rs. 4,000 by a specified date, two items of properties should stand decreed in 
favour of defendants 1 and 2. On the question of value for the purposes of Court-fee 
under section 40, of the Madras Court-fees Act. 


Held the Court-fee has to be calculated on the sum of Rs 4,000 which 1s the value 
given for the two items of properties and not the market value of the two items as 
on the date of filing of the plaint The decree itself specified the value of the pro- 
perty. The case falls within the language in section 40 (1), the amount or value 
of the property for which .the decree was passed. 


V. Shyamalam, for Petitioner. 
T. R Man, for Respondent 1 to $ 
K Venkataswam, for Government Pleader. 


VS: — Petition partly allowed 
Ramaprasada Rao, f. Kalyanasundaram ə. Natarajan 
6th Fanuary, 1967. C.R.P. No. 2542 of 1965 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)— Petition fo) emction 
—Whether termination of tenanzy by notice should precede eviction petition. 

After referring to (1966) 2 M.L.J. 33 (F.B.), (1966), 2 M.L.J. N.R.C. 33 (S.C.)* 
C.R.P. No. 1992 of 1965 (Veerasvvamı, J.) and C.R.P. No. 1858 of 1965 (Ananta- 
narayanan, C.J.) and noting the difrerence of opinion on this question, the learned 
Judge observed that the position has to be resolved by a reference of this question to a 
Division Bench of the High Court, and referred the following question for decision 
by a Bench :— 

“€ Whether a notice of determination of tenancy as required under the com. 
mon law and, in particular, under section 106 of the Transfer of Property Act, 1s to 
precede any proceedings for eviction by landlords against tenant under the Madras 
Buildings (Lease and Rent Control) Act, XVIII of 1960)?" 


Tt R. Venkataraman, for Appellant. 
P. S. Sarangabani Ayyangar, for Respondent. 
K.S. — Referred to Bench. 


* Since reported fully in (1967) 1 M.L.J (SC) 6r. 
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' [Supreme Courr ] 


K. Subba Rao, C , 3 C Shah, ' ; The State of Mysore b, 
S.M. Sikn, V. Ramaswam ard, : TE H. Sanjeeviah. 
CA Vaidialingam, FF. — ' .” . G.A. No. 1010 of1965. 


16k January, 1967. | 


I r 2 7 

Mysore Forest Act (XI of 1900), section 37—Rules regarding transit of Timber,. Fire 
wood Charcoal and Bamboos from all lands, rule 2—If restrictive or, regulatory— Articles 
301, 305, 306 of the Conshiution—Scope | 

Whether or not these are good grounds for imposing restrictions on transpor 
of forest produce 1s not a matter of concern in dealing with the power of the State 
by Rules to restrict the right to transport fgrest produce. The power conferred upon 
the State Government 1s merely “ to regulate the transit ” of forest produce and not 
to restrict ıt, ‘If the provisos are ın truth restrictive of the right to transport the 
forest produce, however good the grounds apparently may be for restricting the 
transport of "forest produce, they cannot on that account transform the power 
conferred by the provisos into ‘a power merely fegulatory. The High Court'was; 
therefore, in our view, right in holdmg that the two provisoseto rule 2 are not régu- 
latory in character, but are restrictive. x. ə 


Article 304 which 1s an exception to Article 301 has no application to this case, 
because that Article saves certain laws from the operation of Article 301 if the law 
15 passed by the Legislature of a State. — vot 

Article, 301 in terms prohibits the imposition of any restriction on trade, 
commerce and intercourse throughout the territory of India, and by the enactment 
of the two provisos clearly a restriction 1s imposed upon the freedom of trade. The 
provisos to the rule enacted by the State Government must therefore be deemed to 
be invalid as infringing the guarantee under Article 301 on the freedem:of trade, 
commerce and intercourse, 


S. V. Gupte, Sohtitor-General.of India (R Ganapathy Der and R. H Dhebar, 
Advocates, with him), for Appellant. 


G. R. Etherajulu Naidu, K. Rajinder Chaudhuri and K. R. Chaudhuri, Advocates: 
for Respondent. ; 


* 


GR ' 2 —— Appeal dismissed. 
[SUPREME CouRT | 

K. Subba Rao, CF., F C Shah, Ramekbal Tiwary v. 

S. M Sin, V. Ramaswamt and | Madan Mohan Tiwary. 

C A. Vatdialingam, FF. Cr. A. No. 213 of 1964. 


İ7:k January, 1967. 


Penal Code (XLV of 1860), section 307 read with sections 148, 149, 326, 338 and. 
477—Cnriminal Procedure Code (V. of 1898), sections 291-4, 437, 207, 207-A, 173, 435, 
209, 439 and 403. 


It is to prevent inferior Courts from exercising a jurisdiction which they do not 
possess that the provisions of section 437, Criminal Procedure Code, have been enact« 
ed. To say that the provision can be availed of only where an express order of dis« 
charge 1s made by a Magistrate would be to render those provisions ineffective and 
inapplicable to the very class of cases for which they were intended The language 
used ın section 437, Criminal Procedure Code, 1s wide and there is nothing in. that 
section from which it could be gathered that the power can be exercised only when 
the Magistrate has made an express order of discharge. The Additional Sessions 
Judge had jurisdiction to set aside the order of the Magistrate dated 19th March, 
1960, and to direct the commitment of the appellant to Sessions Court on a.charge 
under section 307, Indian Penal Code. 

The view taken by the Madras High Court in Kirshna Redd: v Subbamma 
LL.R. 24 Mad. 136, and In re Nalla Bahgadu and others, (1953) 2 ML J. 1: ALR. 
1953 Mad. 801, as to the interpretation and effect ofsections 209 and 437, Criminal 
Procedure Code, 18 correct. S : i 
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In our opinion the High Court must be deemed to have itself set aside the order 
of acquittal under this section (section 439, Criminal Procedure Code), and we there- 
fore 1eject the argument advanced by the appellant on this aspect of the case. , 

Distinguishing the principles laid down in the cases A I.R. 1956 S C. 415 and 
LR. 1950 A C. 458, 479, the Court held. ‘‘In our opinion, the principle does not 
apply to the present case because the order of acquittal ofthe appellant by the 
Magistrate must be deemd to have been validly set aside by the High Court for the 
reasons we have already given. We accordingly reject the argument of the appel- 
Jant on this point. 2 | 


For these reasons we are satisfied that the order of the High Court dated 8th 
May, 1964, 1s not defective in law Butyin the circumstances of this case we think 
that ıt 1s not expedient that the appellant,should be tried after this lapse of time 
before a Sessions Court for an offence committed as long back as 30th September, 
1958. We accordingly set aside the order of the Additional Sessions Judge, Arrah 
dated 20th December, 1960, ordering the commitment of the appellant and also 
the judgment of the Patna High COurt da'ed 8th May, 1964, which affirms the 
order of the Additional Sessions Judge The appeal is accordingly allowed.” 


Nur-ud-din Ahmed,and R. C. Prasad, Advocates, for Appellant. 
U. P. Singh, Advocate, for Respondent No. 1. ' 
B. P. Fha, Advocate, for Respondent No. 2. 


G. R. ————— ^ Appeal allowed. 

[SuPREME COURT.İ | 
M. Hidayaiullah, V. Bhargava and ^A Mis. National Iron & Steel Co., Ltd. v. 
G K. Mutter, FF ' The State of West Bengal. 
17th January, 1967. ‘CA. No 497 of 1965. 


. Industrial. Disputes Aq: (XIV of 1947), sections 10, 18, 25 and 33--Gratuity— 
Sickness benefit—Leave Rules—Abolition of contract labour 


On the materials on record the scheme of gratuity as framed 1s quite a reasonable 
one on the facts and figures presented by the National Iron and Steel Co., Ltd. We 
have no material to hold that the scheme would work hardship on the other com- 
panies and the findings of the Tribunal cannot therefore be disturbed. 

That industrial adjudication should not encourage the employment of contract 
labour is a principle which was laid down by this Court as far back as 1960 in Standard 
7 Refining Co of India, Lid. v. Its Workmen, (1960) 3 S.C R. 466 at 473: A.L.R. 

960 S.C 948. : 


Nien De, Additional Solicitor-General of India (Arun Bahadur and Sardar 
Bahadur, Advocates, with him), for Appellants 


Janardan Sharma and P. K. Ghosh, Advocates, for Respondent No, 2 


G.R. ——— Appeal dismissed. 

[SUPREME Counr.] 

R. S. Bachawat and Niranjan Shankar Golikari v. 
J M Shelat, FF The Century Spinning & 
17th January, 1967. Manufacturing Co , Ltd. 


C. A. No. 2103 of 1966 
Contract—Agreement ın restraint of trade— When. opposed to public policy —Covenant 
reasonable in space and time and to the extent necessary to protect the employer's right of öro- 
perty—Valid and enforceable—lnyunction to enforce a negative stipulation—Grant of—When 
proper—Only to safeguard the trade secrets of the employer. 


Considerations against restrictive covenants are different in cases where the 
restriction 1s to apply during the period after the termination of the contract than 
those 1n cases where, 1t 15 to operate during the period of the contract, Negative 
covenants operative during the period of the contract of employment when the 
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employee is bound to serve his employer exclusively are generally not regarded 
as restraint of trade and therefore do not fall under section 27 of the Contract Act. 
A negative covenant that the employee would not engage himself in a trade or busi- 
ness or would not get himself employed by any other master for whom he would 
perform similar or substantially similar. duties is not therefore a restraint of trade 
unless the contract as aforesaid is unconscionable or excessively harsh or unreason- 
able or one-sided as in the case of W. H Milsted & Son Ltd v Hamp, (1927) W.N. 
288, Both the Trial Court and the High Court have found, rightly, that the negative 
covenant ın the present case restricted as it is to the period of employment and to 
work simular or substantially similar to the one carried on by the-appellant when he 
was in the employ of the respondent company was reasonable and necessary for the 
protection of the company’s interests awd not such as the Court would refuse to 
enforce, "There 1s therefore no validity 1n the contention that the negative covenant 
7: ın clause 17 amounted to a restraint of trade and therefore against public 
policy. 


A. R. Sen, Senior Advocate (RameshwarDial and A D. Mathur, Advocates, with 
him), for Appellant. : 


. — $, V. Gupte, Solicitor-General of India (R P. Khatt, R A Gagrat a-d G.L. Sanghi, 
Advocates, and B. R. Asarwala, Advocate, of M/s. Gagrat 6? Co., with him). 
for Respondent, : 


G.R. — . Appeal dismissed. 
[Supreme Court ] uL 
K. Subba Rao, C 7, M/s Bijoya Lakshmi Cotton Mills, Ltd. v- 
J. G. Shah, S M. Stkri, The State of W Bengal- 
V Ramaswom:» and C. As. Nos. 216 and 217 of 1964; 
C A Vathalingam, FF. 
18th Fanuary, 1967. d B 


West Bengal Land Development and Planning Act (XXI of 1948), section 4— Rules 
under ihe Act—Land Acquisition Act—Articles 154 (1) and 166 of the Constituton— 
Standing Orders under the Rules - 


The views expressed by the High Court is correct in that the Governor's 
personal satisfaction was not necessary ın this case.as, this 1s not an item of business, 
with respect to which, the Governor is, by or under the Constitution, required. to 
act in his discretion. Although the executive Government of a State is vested in 
the Governor, actually it is carried on by Ministers and, in this particular case, 
under rules 4 and 5 of the Rules of Business, the business of Government is to be 
transacted in the varıous departments specified in the First Schedule thereof. Item 
5 therein 1$ the Department. of Land and Land Revenue and the Governor has 
allotted the business of that Department to a Minister. The High Court rightly 
held that the said Munister-in-charge, has got power to make Standing Orders 
regarding the disposal of cases, in his Department, under the Rules of Business 
issued by the Governor, on 25th August, 1951, under Article 166 (3) of the Consti- 
tution In this case, there 1s no controversy that the Munister-ir-charge, of the 
Department of Land and Land Revenue, has made Standing Orders on 29th 
November, 1951, by virtue of powers given to him under rules 19 and 20 of the 
Rules of Business. 


According to the appellant, the entire proceedings connected with the acquisi- 
tion under the Act, in this case, will come under either item 18, 28 or 29 of Standing 
Order No 2 and, in consequence, they require to be dealt with by the Minister 
before orders are issued. Inasmuch as the validity of the notification, under section 
4, issued under the Act, alone arises for consideration, in these appeals, the only 
question 1$ as to whether 1t was necessary for that matter also to be placed before 
the Minister-in-charge, either under item 18, 28 or 29 of Standing Order No 2 


On a reading of the provisions of the Act as well as the Rules framed thereunder, 
the Land Planning Committee which is the prescribed authority, under section 3 
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of the Act, comes into the picture only when the State Government takes action, 
under section 5, regarding the preparation of a development scheme, and at 
subsequent stages The'Land Planning Commutiee set up under the Act, does not 
come ,ınto the picture, at the stage when the Government issues? a | notification, 
under section 4 of the Act The expression  * notified area,’ under ‘section 2 (c), of 
the Act, means an area declared, under sub-section (1) of section 4, to be a notified 
area. There is nO provision, either under the Act or the Rules framed thereunder, 
making it obligatory on the part of the State Government, to consult the Land Plan- 
ning Committee atthıs stage. "There is no duty imposed, or function assigned, to 
the Land Planning Commuttee, either under the Act or the Rules, to participate 
at this stage. s 


: "The Act and the Rules clearly show that from the stage of section 5, when the 
prescribed authority, vez’, the Land Planning Committee, 18 directed to prepare a 
development scheme by the State Government, the said Commuttee 1s discharging 
its statutory functions, under the Act. 


Bishan .Naram, Senier Advocate” (B. P. Maheswari, Advocate, ‘with him), 
for Appellant (In both “the Appeals) 


» JB. Sen, Senior Advocate (D N Mukerjee and P. K Bose, Advocates, with him), 
for Respondents Nos 1, 2 and 4 (In both the Appeals) , , 


S. A. Roy Chaudhury, Advocate, and Rameshwar Nath, Mohinder Narain and 
P. L. Vohra, Advocates, of M/s. Rapnder Naran G Co., for Respondent No. 3 (In 
both the appeals). 


TT 


L 





i GR,, - . Appeal dismissed. 
- [SuPREME Court. 1 ju : 

“M. Hidayatullah, Dc The Ahmedabad Mill Owners’ 

V. Bhargava and. Association v. I. G 'Thakore, 

G K Miutr,jf. " G A. 7 5 of 1965. 


x 20th Fanuary, 1967: 

“Bombay Industrial Relations p (XI of 1947)— Standing Orders ii tis Act— 
Bombay Industrial Disputes Act, 1938— Constitution. of India, (1970), Article 14— 
Industrial Court Regulattons; 1947.— Industrial Disputes Act, 1947 

Unde? sub-section 3 (2) of section 66, "Bombay Act XI of 1947, the employer 
can straightaway offer that the dispute be referred to the arbitration of the 
Industrial Court, and thereupon; the Union would be debarred from refusing to 
agree to that’submussidn İn any case, even if.the Union were to refuse to agree 
tojt,the State Government will determine under section 71 of the Act whether the 
dispute should be reférred to the arbitration of the Labour Court or the Industrial 
Court and refer it to that body "The mere fact that the Union‘ may not agree, to 
the offer of the employer to submit the dispute for arbitration to the Industrial’ 
Court whereupon the State Government can direct that the arbitration be made 
by -a Labour Court or the Industrial Court does not place the employer in any 
disadvantageous position 

When the Bombay Industrial Relations Act, 1946 came into force on 29th 
September, 1947, the Bombay Act of 1938 was applicable to these industries, and. 
consequently, under sub-section (3) of section 2 of the Act, the Act became applicable 
to the industry of the appellants and did not require a notification under sub-section 
(4) of section 2 to make it applicable This point was also, therefore, nightly 
decided against the appellants, and the judgment of the High Court must be upheld. 
The appeal is, therefore, dismissed with costs. ” 


S. T Desa and P B Patwari, Senior Advocates (O. C. Mathur, Advocate, of. 
M]js. 3. B. Dadachanı & Co , with them), for Appellants 

Respondent.No 2 in person. 

HR. Gokhale, Senor Advocate (S ‘P JNayyar, ‘Advocate. for R. H Dhebar, 
Advocate, with him), for Respondent No. 3 


GR. 





Appeal dismissed, 
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[SuPREME Court ] -. 
K Subba Rao, C 7, The State of M P. v. 


7 C Shah, j M Sheet, * Thakur Bharat Singh. 
V. Bhargava and G K Miter, FF CA No 1066 of 1965 


23rd January, 1967 | 

Madhya Pradesh Public Security Act (XXV cf 1959), secizons 3 and 6— Constitution 
of Inda, (1950), Articles 13 (2), 358, 352, 162 and 19 (1) (a) 6? (e) 

It is true that the dispute arose before the Constitution (Seventh Amendment) 
Act, 1956, amending, znter alia, Article 298 was enacted, and there was no legis- 
lation authorising the State Government to enter the field of business of printing, 
publishing and selling text-books It wag’contended 1n support of the petition that 
in Rat Sahıb Ram Fawaya Kapur v. The State of Punjab, (1955) SCJ 504 (1955) 
2M.LJ (S.C) 59 (1955) 2SCR. 225, that without legislative authority 
the Government of the State could not enter the busmess of printing, publish- 
ing and selling text-books. The Court held thate by the action of the Government 
no right of the petitioners were infringed, since a mfere chance or prospect of 
having particular customers cannot be said to be a right to property or to any 
interest or undertaking — It 1s clear that the State of Punjab had done no act which 
infringed a right of any citizen, the State had merely entered upon a trading venture 
By entermg into competition with the citizens, it did not infringe their rights 
Viewed in the light of these facts the observations relied upon do not support the 
conterition that the State or its officers may in exercise of executive authority infringe 
the rights of the citizens merely because the Legislature of the State has the power 
to legislate ın regard to the subject on which the executive order 1s issued. 


The order made by the State 1n exercise of the authority conferred by section 
3 (1) (2) ofthe Madhya Pradesh Public Security Act XXV of 1959 was invalid and 
for the acts done to the prejudice of the respondent after the declaration of emergency 
under Article 352 no immunity from the process of the Court could be claimed under 
Article 358 of the Constitution, since the order was not supported by any vald' 
legislation. 


B Sen, Senior Advocate (I JV. Shroff, Advocate, with him), for Appellants. 


, GR. ————— Appeal dismissed. 
[SUPREME CourRT ] 

K ON. Wanchoo, Valliammal Achı » 

R S Bachawat ard Naganpa Chettiar. 

J M Shelat, FF C A. No 806 of 1964. 


23rd Fanuary, 1967. 
Hindu Succession Act (XXX of 1956)—Indian Succession Act (XXXIX of 1925), 
section 180— oit family property—Father’s right to will vt away under Mitakshara Law. 


A father cannot turn joint family property into absolute property of his son 
by merely making a will, thus depriving sons of the sons who might be born there- 
after of their right in the jot family property. It s well settled that the share which 
a co-sharer obtains on partition of ancestral property 1s ancestral property as regards 
his male issues They take an interest in it by birth whether they are 1n existence 
at the time of partition or are born subsequently. If that 15 so and the character 
of the ancestral property does not change so far as sons are concerned even after 
partition, we fail to see how that character can change merely because the father 
makes a will by which he gives the residue of the joint family property (after making 
certain bequests) to the son A father in a Mitakshara family has a very limited 
right to make a will and Pallaniappa’s father could not make the will disposing of 
the entire joint family property, though he gave the residue to his son We are 
therefore of opinion that merely because Pallaniappa’s father made the will and 
Pallaniappa probably as a dutiful son took out probate and carried out the wishes 
of his father, the nature of the prope:ty could not change and it will be joint family 
property in the hands of Pallaniappa so far as his male issues are concerned. 


Further it 1s equally well settled that “under the Mitakshara law each son 
upon his birth takes an interest equal to that of his father ın ancestral property, 
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whether it be movable or immovable. It is very important to note that the right 
which the son takes at his birth in the ancestial property is wholly independent of 
his father. He does not claim through the father...... ? Tt follows therefore that 
the character of the property did not change ın this case because of the will 
of Pallamiappa’s father and ıt would still be joint family property in the hands 
of Pallaniappa so far as hus male issue was concerned. Further as soon as the 
respondent was adopted he acquired interest in the jomt family property in the 
hands of Pallaniappa and this interest of his was independent of his father Pallani- 
appa, and could not be defeated even 1f Pallaniappa could be said to have made an 
election. 


In this view of the matter, it 1s unntcessary to consider the question whether 
250 after the respondent's adoption, threw the property into the famıly 
otch-pot. 


C B Agarwala, Senior Advogate (B .Dutia, T S. Krishnaswamy Iyengar and 
P.L Meyyappan, Advocates, and 7 B. Dadachanşı, Advocate, of M/s F B Dadachanji 
Ge Co , with him), for Appellant 


A K Sen, Senior Advocate (R Ganapathy Der, Advocate, with him), for 
Respondent No. 1. 3 


K. R Chaudhuri and K, Rajinder Chaudhury, Advocates, for Respondent No 2. 


GR. — Appeal dismissed. 
[SueREME Court ] 
M Hüduyatullah, > "The Kamani Metals & Alloys, Ltd v. 

S M Sükri and The Workmen. 
C. A Vadialıngam, 47. - C.A. No. 634 of 1965. 


24th January, 1967. 


5— Disputes Ac” (XIV of 1947), section 10 (1) (d)—Dearness allow nce. of 
workers. 


The submission is that there 1s no change of circumstances justifying a revision 
of wages and pay scales or dearness allowance. It can hardly be maintained that 
wages fixed far back do not need revision, when, as everyone knows, commodity 
prices have soared high, the general level of wages has gone up and in some industries 
there have been two or three revisions already and in some others Wage Boards 
have been appointed to revise or fix wages We can take judicial notice of these 
facts In this Company no revision has taken place and the demand is, therefore, 
not unjustified. 


It 1$ contended that Imking the dearness allowance, after the consumer price 
index 321 to wages has made a departure from the fixation of dearness allowance 
fixed in the Kaman Engineering Corporation in which, under the same 
circumstances, the percentage after the consumer price index of 321 1s that of the 
dearness allowance and not of the basic salary On the other side, we were shown 
a number of awards in which dearness allowance has been fixed in the same manner 
as by this Award. It appears that the case of Kamanı Engineering was treated 
as a special case because the incentive bonus there was yielding a third of the total 
earnings of the workmen and it was considered that 1f the dearness allowance was 
also raised then a very great burden would be thrown upon the employer by reason 
of the incentive bonus We cannot, therefore, use the precedent of the award in 
the Kamanı Engineering Coporation because of these special facts We are satisfied 
that m many other companies dearness allowance has been ordered to be calculated 
in the same manner as has been done by this Award and we see no reason, therefore, 
to interfere. 

H R Gokhale, Semor Advocate (J WN. Shroff, Advocate, with him), for 
Appellant. 

K. K. Singh and R S Kulkarni, Advocates, and S C Agarwala and D. P. 
Singh, Advocates, of M/s. Ramamurthh & Co., for Respondents. 


G.R. Appeal dismissed. 





İSUPREME Counr.] 


R.N Wanchoo and D Sanjeevayya 9. 
V Ramaswam, 7.7 The Election Tribunal, A.P. 
27th January, 1967 i C.A. No. 1 of 1967. 


Representation of the People Act (XLII of 1951), sections 81 and 150— Constitution 
of India (1950), Arücles 190 (3) (b) and 324 

The Election Commission is not bound immediately to call upon the Assembly 
Constıtueney to elect a person for the purpose of filling the vacancy caused by the 
resignation of the appellant It 1s open to the Election Commission to await the 
result of the election petition and thereafter decide whether a bye-election should 
be held or not If the election petition iş ultimately dismissed or if the election 18 
set aside but no further relief is given, a” bye-clection would follow. If, however, 
respondent No 2 who filed the election petition or any other candidate 1s declared 
elected the provisions of section 150 of the Act cannot operate at all because there 
1$ no vacancy to be filled In the present csse, therefore, the Election Commussion 
1s not bound under section 150 of the Act to hold a bye-election forthwith but may 
suspend taking action under that section till the result of the election petition filed 
by respondent No. 2 1s known ə 

This view as to the scope and effect of section 150 of the Act 1s borne out from 
May's Parliamentary Practice, 17th Edition, pages 176-177 

The High Court was right in holding that no tase was made out for the issue 
of a writ of mandamus to the Election Commission. 7 
_ 8 Sen, Senor Advocate (7. Lakshmawh, M M Kshatriya, K Venkataramah and 
G. S, Chatterjee, Advocates, with him), for Appellant. 
: M EK Ramamurth, Shyamala Pappu and Vineet Kumar, Advocates, for Respon- 

ent No. 2. 
R. H. Dhebar and S. $. aval, Advocates, for Respondent No. 3. 


GR. ———— Appeal desmissed. 
ISupREME Court ] | : VT x 
V. Bhargava and The Management of the Northern Railway 
G K Mutter, FF. Co-operative Cicdit Society, Ltd. 2 
27th Fanuary, 1967. Industr al Tribunal, Rajasthan. 


| CA No 496 of 1965. 
* Industrial: Disputes Act (XIV of 1947), section 10 (1) (d) —GCim. Procedure Code 


(V of 1908), secion 115—High Court?s jurisdiction under Article 226 of the Consti- 
Iutton—Arücles 133 and 136 cf the Gonstitulun . 

An appeal or a revision 1s a continuation of the original suit or proceeding and 
the finality must, therefore, attach to the whole of the matter and the matter should 
not be a live one after the decision of the High Court if it is to be regarded as final 
for the purpose of appeal under Article 193. Notice was taken of the fact that the 
whole of the contróversy had not been decided by the High Court when there :s 
an appeal or revision against an interlocutory order. In these circumstances, it - 
is clear that if the appellant wanted to challenge the correctness of the decision of 
the High Court holding that this dispute was an industrial dispute, the appropriate 
remedy was to come up 1n appeal against the judgment of the High Court either 
by a certificate under Article 133 or by Special Leave under Article 136 of the Constı- 
tution The appellant having failed to do so, the judgment of the Hugh Court 
became final, and consequently, binding between the parties ‘The parties to that 
petition were the parties now before us in this appeal In this appeal brovght up 
against the award of the Tribunal, consequently it is no longer open to the appel- 
lant to raise the plea which was rejected by the High Court by its judgment dated 
c OU 1962 ‘The first point raised on behalf of the appellant, therefore, 
fails, 

It was in view of this omission that the subsequent notice was given by the 
Vice-Chairman to Kanraj to show cause when the Vice-Chairman had formed his 
provisional opinion on the basis of the report of the Committee of Enquiry that 
the chages were proved and Kanraj should be removed from service. This 
subsequent show cause notice by the Vice-Chairman was, no doubt, not required 
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by any rule or law analogous to Article 311 of the Constitution but 1n the instant 
case thus subsequent opportumty which was offered by the Vice-Chairman was the 
only opportunity which could have satisfied the requirement of principles of natural 
justice, because in the earlier enquiry Kanray had already been prejudiced by the 
vagueness of.the charges and by the omussion to disclose to him the material in 
support of those charges In the enquiry, no adequate opportumty having been 
given to Kanraj, the Tribunal was perfectly justified 1n setting aside the order of 
removal based on the report of the Committee of Enquiry, and it appears that 
it was in view of the aspect explained by us above that the Tribunal proceeded to 
lay down that ıt was open to the Society to institute a fresh enquiry and give an 
opportunity to Kanraj to show cause after supplying copies of necessary documents 
to him as claimed by him when the notice dated 13th September, 1956, was issued 
to him. Consequently, we consider that the*order passed by the Tribunal was fully 
justified. 

K L Gosain, Senior Advocate (S. C Malaık, S. K. Mehta and KE. L. Mehta, 
Advocates, with him), for Appellant. 

‘R K. Garg and S C. Agarwala, Advocates, of M/s Ramamurth & Co., and 


Marudhar Mridul and Mohan Lal Calla, Advocates, for Respondent No. 2 ; 
G.R. | —— Appeal dismissed. 


[SueREME COURT.İ ; 


M. Hidayatullah, V. Bhargava and" "Azam Jah: Mills Ltd. v. 
G K. Mitter, FF : The Workmen. 
30th January, 1967. : C. As. Nos. 971 & 972 of 1965, 


Industrial Disputes—Bonus—Full Bench formula —Depreciation—-Income-tax | Act — 
Companies Act (I of 1956). ! 

It 1s well settled that depreciation allowed under the Income-tax Act after 1948 
was to consist of the statutory normal depreciation as well as initial depreciation and 
additional depreciation. The Full Bench formula of the Labour Appellate Tribunal 
decided in U.P. Electric Supply Co , Lid v Ther Workmen, (1955) 2L L J. 431, that 
the depreciation which should be deducted from the gross profits in working the 
formula was normal depreciation including the multiple shift depreciation but 
excluding the 1nitial depreciation and additional depreciation allowable under the 
Income-tax Act This decision was followed by another Labour Appellate Tribunal 
of India in Surat Electricity Co’s Staff .Umion v Surat Electricity Co , Lid., (1957) 
2LLJ 648. There :t was pointed out that the deduction allowed under the head 
of depreciation 1n the early years of the use of the machinery was rather heavy under 
the provisions*of the Indian Income-tax Act which would have the effect of unduly 
lessening the available surplus under the bonus formula to the prejudice of workers 
even 1n a year of prosperity and that 1s why the Full Bench postulated for a more 
even distribution of depreciation over a period of years. ‘This accounted for the 
ignoring of the initial and additional depreciation in working out the bonus formula. 
The net result was that the depreciation to be taken into account for working out the 
bonus formula was a notional amount of normal depreciation. No objection can 


be taken to this because the bonus formula itselfis a theoretical one Both these deci- , 


sions were referred to in The Associated Cement Companiws, Lamied v Its Workmen, (1959) 
S C.R. 925 , and the latter decision was approved of by this Court (see at page 960). 
"^J 'Therefore, the Tribunal was not right in finding that there was available sur- 


plus for calculation of bonus for the year 1960-61 and the Appeal No. 971: of 1965: 


must be allowed and the award set aside. , 


Appeal No 972 of 1965 which is by the workmen for enhancement ofthe 


bonus consequently must be dismissed. 


A K Sen, Senior Advocate (R V Pillar and B K Seshu, Advocates, with him), ” 


for Appellant (In CA No. 971 of 1965) and Respondent (In C A. No. 972 of 


M K. Ramamurthi, Advocate, for M/s Ramamurth 6? Co , for Respondent 
(In CA No. 971 of 1965) and Appellant (In C A. No 972 of 1965) 
R. -— Appeal No. 971 of 1965 allowed ; 


! Appeal No 972 of 1965 dismissed. 
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[SUPREME COURT ] 


M. Hidayatullah, S. M. Sikri and , Maneklal Tınabhaı Kot v. 
C A Va dıalıngam, j f. State of Guyarat. 
30th January, 1967. Cr. A. Nos 198-205 of 1964. 


Factories Act (L.XIII of 1948), sections 63, 92, 101. 


There ıs a duty cast, under the Factories Act, upon the occupier or manager, to 
comply with the peremptory provisions of the Act, but under section 101, when the 
manager or occupier 18 charged with an offence, he is entitled to make a com- 
plamt, in his own turn to establish facts mentioned in the said section, and if he 1s 
able to establish that it was such other person, who has committed an offence, 
and satisfies the other requirements of the said section, the maneger or occupier 1S 
absolved from all liability. An adequate safeguard has also been provided, under 
section 101, under which, im circumstances mentioned therein, the occupier or 
manager can save hm self, if he proves that he 1s not the real offender, but some 
other person, charged by him, 1s. ? 


Applying the principles referred to above, the approach made by the trial Court, 
and by the High Court, 1n this case 1s erroneous. Therefore, the appellant can also 
be considered to have established that the offence was committed by respondents 2 
and 3. But, it is further necessary for the appellant to establish the two essential 
facts mentioned ın section 101 of the Act, sz , (2) that he has used due diligence 
to enforce the execution of the Act and (:) that respondents 2 and 3 committed the 
offence ın question without his consent, knowledge or connivance. 


On the basis of the above findings, the appellant has to be discharged from any 
hability under the Act, in respect of the offence charged, and respondents 2 and 3 
must be held to have committed the offence 1n question, by violating the provisions 
of section 63 of the Act In consequence, respondents 2 and 3 are found guilty 
of violating the provisions of section 63 and are, accordingly, convicted urtder sec- 
tion 92 of the Act , and each of them 1s sentenced to pay a fine of Rs. 100 1n default 
to undergo simple imprisonment for one week. 


Purshottam Tricumdas, Senor Advocate (R Gopalakrishnan, Advocate, with him), 
for Appellant (In all the Appeals) 


T. L Taneja, Advocate and $ P. Nayyar, Advocate for R. H. Dhebar, Advocate, 
for Respondent No. 1 (In all the Appeals). 


G.R. Appeals allowed ; 
Appellunt acquitted ; 
————— Respondents 2 and 3 convicted. 

[SuPREME Court ] 
EK N. Wanchoo, I. N. Saksena v. 
V Ramaswam:, FF State of Madhya Pradesh. 
30th Fanuary, 1967. CGA No 670 of 1965. 


Fundamental Rule 56—Constitution of India (1950), Articles 309 and 311—Stgma 
on retirement—55 years raised to 58 years—Compulsory Retirement. 


Where an order requiring a Government servant to retire compulsorily contains 
express words from which a stigma can be inferred, that order will amount to removal 
within the meaning of Article 311 But where there are no express words in the 
order itself which would throw any stigma on the Government servant, we cannot 
delve into Secretariat files to discover whether some kind of stigma can be inferred 
on such research. 


The argument that the mere fact that a Government servant is compulsorily 
retired before he reaches the age of superannuation 1s 1n itself a stigma, 1s against the 
consistent view of the Court that if the order of compulsory retirement before the 
age of superannuation contains no words of stigma it cannot beheld to bea 
removal requiring action under Article 311. 
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The Madhya Pradesh New Pension Rules 1951, do not apply to District Judges. 
Further in any case the provision with respect to, retiring at the age of 55 years on 
three month's notice was introduced 1n those rules in August and September, 1964, 
and the Government could not therefore take advantage of that rule at the time 
when the appellant was retired 

The order of the High Court 1s set aside and the order of retirement passed in 
this case is quashed ‘The appellant will be deemed to have continued in the service 
of the Government 1n spite of that order As however the appellant attained the 
age of 58 years 1n August, 1966, 1t 1s not possible now to direct that he should be put 
back ın service But he will be entitled go such benefits as may accrue now to him 
by virtue of the success of the writ petitien. 

Rameshwar Nath and Mahinder Narain, Advocates of M/s Raynder Narain €? 
Co., for Appellant. 

B Sen, Senior Advocate, M N Shroff, Advocate for J. N. Shroff, Advocate, 
with him), for Respondent, 

€ 


G.R. R Appeal allowed. 


[SuPREME Court. | 


K Subba Rao, CF, F C Shak, Shibsankar Nandy ə 
J M Shelat, V Bhargava, and Prabartak Sangha 
GK Mutter, 27 C A. No. 1004 of 1965. 


lst February, 1967. 


Sodehes Registration Att (XXXI of 1860)—West Bengal Estates Acquisition Act 
(I of 1954), section 2 (a)—Ctuil Procedure Code (V of 1908), section 115 and Article 227 
of the Constitution— Transfer of: Property Act (IV of 1882), Article 19 (1) (f) of the 
Constituteon—West Bengal non-agricultural tenancy Act section 24 


Chapter IV of the West Bengal Es:ates Acquisition Act in like manner 
confers substantial rights on under tenants. It 1s only when a non-agricultural 
tenant transfers his rights in the leased land to a third party that the 
provisions of sections 23 and 24 are attracted and in such an eventuality 
the immediate landlord who has interest in such land and has continuous 
land in his actual possession 1s given the right to apply for the transfer of such land 
ın his favour provided that the Court 1s satisfied that such land is required for any 
of the purposes set out ın section 4 The scheme of the Act clearly is to affoid security 
of tenure to tenants and under tenants even to the extent of making their rights 
transferable and heritable. It 1s only when such land is sought to be transferred 
that the immediate landlord 1s given the right to have it transferred to himself instead 
Of to a third party These provisions clearly reflect the true object of the Legislature 
ın enacting section 24 ‘That object is to have an adjustment of rights of landlords 
and tenants. "The consideration of the land being contiguous is therefore not the 
sole consideration as in the case of Bhau Ram v Bayat, Singh, (1962) (Supp) 3 
SCR 724 (1961) 2 An W.R. (SC) 165 (1961)2MLJ (SC) 165 (1961) 
2SCJ. 601. AIR 1961 SG 1327. The restriction contained in section 24 
cannot by any means be treated as an unreasonable restriction Consequently the 
contention as to the constitutional invalidity of section 24 cannot be accepted. 


T. N. Mukherjee and Dhruba Kumar Mukherjee, Advocates, for Appellant 
Sukumar Ghose, Advocate, for Respondent No. 1. 
G.R. Appeal dismissed. 
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[SueREME Counr.] 


M. Fhdayatullah, Workmen of Sri Ranga Vilas Motors (P.) 
S M Sikrt and ə Ltd v. Sri Ranga Vilas Motors (P ) Ltd. 
C A Vatdalingam, jf. C.A. No 1065 of 1965. 


Ist February, 1967. 
Industrial Disputes Act (XIV of 1947), sectons 10, 10 (1-4), 10 (5), 10 (1) (4). 


The High Court based its decision on two grounds. First that there is nothing 
either in the order of reference or ın any other material placed before it to indicate 
that the Government have applied their mind to the applicability of the proviso 
to the facts of this case or have actually Acted pursuant to the prov.so in making 
the references to the Labour Court, and secondly, that there can be no doubt that 
more than one hundred persons are interested 1n and are therefore likely to be 
affected by the dispute ın question In our view it s not necessary that the order 
of reference should expressly state that 1t 1s because of the proviso that a reference 
1$ being made to the Labour Court, and if the reference can be justified on the facts, 
there 1s nothing in the Act which makes such a reference invalid. The second 
reason given by the High Court, with respect, 1s erroneous *because it seems to have 
equated the words ‘‘interested ” and “affected ". It would be noticed that section 
10 (1-A) uses both the words “ interested ” or ** affected”. Section 10 (5) also uses 
both the words “ interested ” or “ affected ”, It seems to us that there 1s a difference 
in the 1mport of the words “ interested ” or “ affected ”. "The Union which sponsors 
the cause of an individual workman 1s interested 1n the dispute but the workmen 
who are the members of the Union are not necessarily affected by the dispute. 
The dispute in this case was regarding the validity of the transfer and consequent 
removal of the appellant The other workmen would naturally be interested in 
the dispute but they are not affected by this dispute In our opinion, the High 
Court erred 1n holding that the first proviso to section 10 (1) (d) did not apply to 
the facts of this case. In view of our decision on this pout, it is not necessary to go 
into the question whether the points in dispute fell within the second or the third 
Schedule to the Act. 


Applying the principles of its earlier decision in Indum Cable Co., Lid v. Its 
Workmen, (1962) 1 L.L J 409, to the facts of the case, the Court held. it 1s quite 
clear that the subject-matter of the dispute in this case substantially arose within 
the jurisdiction of the Mysore Government. 


M. K. Ramamurtli, Advocate for M/s. Ramamurtht & Co., for Appellants. 


O. P. Malhotra and P C. Bhathan Advocates, and O. C. Mathur, Advocate of 
M/s. 3 B. Dadachamı & Co., for Respondent No. 1 


G.R. Appeal allowed, 


[Supreme Court ] 


K. N Wanchoo, The State of Maharashtra 9. 
R S Bachawat and Babulal Kriparam Takkamore. 
V. Ramaswam, 17. CA. No. 2340 of 1966. 


2nd February, 1967. 
City Corporation Act, 1948 (C.P. and Berar Act IT of 1950), section 408. 


Now the opmion of the State Government that the Corporation was not 
competent to perform the duties 1mposed on ıt by or under the Act, was based on 
two grounds one of which 1s relevant and the other irrelevant Both the grounds 
as also other grounds were set out in paragraphs 1 and 2 read with the annexures 
1 and 2 of the show-cause notice dated 21st July, 1965. Para 3 of the show-cause 
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notice stated, “ And whereas the grounds aforesaid jointly as well as severally 
appear serious enough to warrant action under section 408 (1) of the said Act”, 
The ordcr dated 29th September, 1965, read with the notice dated 21st July, 1965 
shows that in the opinion ofthe State Government, the second ground above was 
serious enough to warrant action under section 408 (1) and was sufficient to establish 
that the Corporation was not competent to perform ıts duties under the Act. The 
fact that the first ground mentioned ın the order 1s now found not to exist, and 1s 
irrelevant, does not affect the order. We are reasonably certain that the State 
Government would have passed the oider on the basis of the second ground alone. 
The order 1s, therefore, valid and cannot be set aside. 


M. C Setalvad and JN. S. Bindra, Sepior Advocates (R, H. Dhebar, Advocate, 
with them), for Appellant. e 

A. $ Bobde and S. G. Kukdey Advocates for M/s. F. B. Dadachann & Co., for 
Respondent No. I. 


M M finkhede, G L. Sangh and A. C. Rainaparkhi, Advocates, for Respond- 
ents Nos. 3 to 16, 19 to,31§ 33, 34, 36 to 45, 47 to 53, 55 and 57. 


GR. 220 Appeal allowed. 


[SUPREME CounT] 


K. N. Wanchoo and S. Govinda Menon v, 
V. Ramaswam , FF. Union of India 
2nd Febrnary, 1967. C A. No. 1366 of 1966. 


Madras Hindu Rehgious and Charitable Endowments Act, 1951 (Madras Act XIX of 
1951), sections 20, 99, 80, 29, 100—Rules under the Act—Dtscoplinary charge against the 
abbellant—Res judicata’s plea. 


It «vas argued by the appellant that the word “charges”? which occurs in 
Rule 5 (2) and Rule 7 should be given the same meaning and no order of suspension 
could be passed under Rule 7 before the charges are framed under Rule 5 (2) against 
the appellant. We do not thmk there 1s any substance in this argument. Rule 
5 (2) prescribes that the ground on which 1t 1s proposed to take action shall be reduced 
to the form of a definite charge or charges. Under sub-Rule 5 (3) a member of the 
service 1s required to submit a written statement of his defence to the charge or 
charges The framing of the charge under Rule 5 (2) is necessary to enable the 
member of Service to meet the case agamst him. ‘The language of Rule 7 (1) 1s 
however different and that rule provides that the Government may place a member 
of the service under suspension “ having regard to the nature of the charges 
and the circumstances ın any case ” 1f the Government 1s satisfied that it 1s necessary 
to place him under suspension. In view of the difference of language in Rule 5 (2) 
and Rule 7 we are of the opinion that the word “ charges” in Rule 7 (1) should 
be given a wider meaning as denoting the accusations or imputations against the 
member of the Service. We accordingly reject the argument of the appellant on 
this aspect of the case. 


For the reasons already expressed we hold that the appellant has made out 
no case for the grant of a writ of prohibition under Article 226 of the Constitution 
and the majority judgment of the High Court of Kerala dated Sth January, 1966 
is correct and this appeal must be dismissed In the circumstances of the case we 


do not make any order as to costs. 
N.S Bandra, Senior Advocate (R. H. Dhebar, Advocate, with him), for Respon- 
dent No. 1. 


Sarjoo Prasad, Senior Advocate (JV. JN. Venkitachalam, A. G. Pudissery and 
M. R. Krishna Pilla, Advocates, with him), for Respondent No. 2. 


G.R. Appeal dismissed, 
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[Supreme COURT.) 


K. Subba Rao, C 7. Bishwanath v. 
and (7. M. Shelat, 7 : Sri Thakur Radha Ballabhji. 
6th February, 1967. C A. No. 780 of 1964. 


Cil. Procedure Code (V of 1908), section 92—Scope and applicability. 


Three legal concepts are well settled. (1) An 1dol of a Hindu temple 1s a juridical 
person, (2) when there 1s a Shebait, ordmarıly no person other than the Shebait 
can repiesent the 1dol; and (3) worshippers of an idol are its beneficiaries, though 
only in a spiritual sense. It has also been held that peisons who go in only for the 
purpose of devotion have, according to Hendu law and religion, a greater and deeper 
interest in temples than mere servants who serve there for some pecuniary advantage, 
see Kalyana Venkataramana Ayyangar v Kastur: Ranga Ayyanga, (1916) 31 M.L J 777: 
IL.R. 40 Mad. 212, 225. In the present case, the plaintiff is not only a mere 
worshipper but 1s found to have been assisting the 2nd defendant in the manage- 
ment of the temple Disapproving the decisions of Patwa in Kunj Behari v Shyam- 
chand, AI.R 1938 Pat. 394 and in Artatian v. Sudersan, APR 1954 Orissa 11, the 
Court held the only remedy which the members of the public have, where the pro- 
perty had been alienated by a person who was a shebait foi the time being was to 
secure the removal of the shebait by proceedings under section 92 of the Civil Proce- 
dure Code and then to secure the appointment of another shebait who would then 
have authority to represent the idol 1n a suit to recover the 1dol's properties. 


M. S, Gupta, Laht Kumar and S. N Verma, Advocates, for Appellants, 
J P. Goyal and Raghunath Singh, Advocates, for Respondent No. 1 
G.R Appeal dismissed. 


[SupREME Court ] 


F C. Shah and R Santhanakumar Nadar v. 
G K Mutter, FF Indian Bank Ltd , Madras. 
6th February, 1967. C A. No.” 505 of 1965. 


, Transfer of Property Act (IV of 1882) sections 69, 51.—Scope 


The point thai the sale under the provisions of the mortgage deed was invalid 
because of want of notice to the 16th defendant 1s not one of substance. Section 69, 
sub-section (1), Transfer of Property Act gives a mortgagee or any person acting 
on his behalf the power to sell or concur in selling the mortgaged property 
or any part thereof in default of payment of the mortgage money, with- 
out the intervention of the Court in the cases specified in sub-clauses 
(d), (6) and (c) of that sub-section. Sub-section (2) of section 69 lays 
down fer aha that no such power shall be exercised unless and until notice 
in writing requiring payment of the principal money has been served on the 
mortgagor, or on one of several mortgagors and default has been made in payment 
of the principal money or of part thereof, for three months after such service. The 
language of this sub-section 1s clear and unambiguous. The section lays down in 
no uncertain terms that the requisite notice may be given to the mortgagor or one 
of several mortgagors where there 1s a number of them, the obvious idea being that 
the mortgagor who 1s given the notice 1s constituted the agent of the other mortgagors 
to 1eceive the same. It may be hard on a person 1n the position of a mortgagor to 
get no notice under this section 1f he comes to learn that the property has been sold 
without any notice to hun. Butif there has been no fraud or collusion in the matter, 
he has no cause for complaint. 
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The only other point raised on behalf of the appellant was that he was entitled 
to the value of the improvements effected by him on the portion of the property 
purchased under the provisions of section 51 of the Transfer of Property Act. In 
our opinion, that section can have no manner of application to the facts of this case. 
Under that section, a transferee of immovable property making any improvement 
therein believing 1n good faith that he 1s absolutely entitled thereto, has a right to 
require the person subsequently evicting him therefrom on the strength of a better 
title, to have the value of the improvement estimated and paid orsecuredto him or 
to purchase his interest 1n the property at the then market value thereof. In this 
case, there can be no question of the appellant believing that he was absolutely 
entitled to the property. He knew that_he was purchasing a small portion of it 
and that his vendors stood to lose the property unless they paid up the mortgage 
money on receipt of notice from the mortgagee. As already mentioned, the appel- 
lant wanted to safeguard himself against such an eventuality by the insertion of a 
clause 1n his deed of sale and the Court directed the setting apart of Rs. 9,000 from 
out of the sale proceeds for the purpose. We do not think that the case referred to 
by the learned Counsel, Jtrayana Rao v. Basavarayappa, A.I.R 1956 S.C. 727, has 
any application to the fists of this case. 


R Thiagarajan, Advocate for R. Ganapathy Iyer, Advocate, for Appellant. 
M. S. K. Sastri and M. 8 Narasimhan, Advocates, for Respondent No. r. 
G.R. Appeal dismissed: 


[Supreme Counr.] 


V. Bhargava and R Calcutta Insurance Ltd. oğ 
G. TU. Mitter, 77. The Workmen. 
6th February, 1967. C.A. No. 1135 of 1965. 


Industral Disputes Act, (XIV of 1947)—West Bengal Shops and Establishment Act, 
1963, sections 11-A, 24—Factories Act (LXIII of 1948), sechon 79—L1fe İnsurance 
Corporation Act (XXXL of 1956)—Gratuity. 


Gratuity cannot be put on the same level as wages. We are inclined to 
think that ıt 1s paid to a workman to ensure good conduct throughout the period 
he serves the employer. “ Long and meritorious service’? must mean 
long and unbroken period of service metitorious to the end. As the 
period of service must be unbroken, so must the continuity of meritorious 
service be a condition for entitlmg the workman to gratuity. If a 
workman commits such misconduct as causes financial loss to his employer, 
the employer would under the general law have a right of action against the 
employee for the loss caused and making a provision for withholding payment of 
gratuity where such loss caused to the employer does not seemto and to 
the harmonious employment of labourers or workmen. Further, the misconduct 
may be such as to undermine the discipline 1n the workers a case 1n which 1t would 
be extremely difficult to assess the financial loss to the employer. Section 78 of the 
Factories Act laid down that the provisions of Chapter VIII with regard to annual 
leave, etc., were not to operate to the prejudice of any right to which a worker might 
be entitled under any other law or under the terms of any award, agreement or 
contract of service. In Alembic Chemical Works Co. v. Its Workmen, (1961) 2 S.C J. 
745 (1961-62) 20F J.R 78: (1961) | Lab LJ. 328: AIR 1961 S.C. 647, the 
Tribunal on a reference under section 10 (1) (d) had directed that the workmen 
should be entitled to privilege leave up to three years completed years of service, 
16 days per year and up to nine completed years, 22 days per year and thereafter 
one month for every 11 months of service with accumulation up to three years. 
The Tribunal had also provided for sick leave at 15 daysin a year with full pay 
and dearness allowance with a right to accumulate up to 45 days, 
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A. K. Sen, Senior Advocate (A. JY. Sinha and P. K. Mukherjee, Advocates, with 
him), for Appellant. 
Madan Mohan and G. D. Gupta, Advocates, for Respondents. 


G R. Award modified as indicated above 
No order as to costs. 


[SupREME Court ] 


J. C. Shah and " State of Orissa v. 
G. K. Mitter, JJ. Dr. (Miss) Binapani Det, 
7ih February, 1967. C.A. No 499 of 1965. 


Constitution of İndia (1950), Article 311—Orysa Cw Services (Classification, Control 
and Appeal) Rules, 1962, Rule 13—Compulsory retirement. e 


e 
The State has undoubtedly authority to compulsorely retire a public servant 
who is superannuated But when that person disputes the clam he must be 
informed of the case of the State and the evidence in support thereof and he must 
have a fair opportunity of meeting that case before a decision adverse to him is 
taken. 


Ifan enquiry was intended to be made, the State authorities shouldhave placed 
all the materials before the first respondent (concerned civil servant) and called 
upon her to explain the discrepancies and to give her explanation in respect of 
those discrepancies as to her age and to tender evidence about her date of birth. 


It 1s true that some preliminary enquiry was made by Dr. S. Mitra, But the 
report of that Enquiry Officer was never disclosed to tle first respondent, There- 
after the first respondent was required to show cause why 16th April, 1907, should 
not be accepted as the date of birth and without recording any evidence the order 
was passed. We think that such an enquiry and decision were contrary to the 
basic concept of justice and cannot have any value. It 1s true that the order is 
administrative im character, but even an admunistrative order which involves 
civil consequences, as already stated, must be made consistently with therules of 
natural justice after informing the first respondent of the case of the State, the evi- 
dence in support thereof and after giving an opportunity to the first respondent of 
being heard and meeting or explaining the evidence. No such steps were admittedly 
taken, and the High Court was, 1n our judgment, right 1n setting aside the order 
of the State. . 


Dipak Dutt Chaudhury and R. N. Sachihey, Advocates, for Appellant. 
Naunit Lal, Advocate, for Respondents. 





GR. —— Appeal dismisesd. 
[SUPREME CovunT.] 

KN Wanchoo, RS Bachawat and Khambhalia Municipality v. 

J. M Shelat, 77. State of Gujarat. 

16th February, 1967. C.A.No. 1340 of 1966. 


Gujarat Panchayais Act 1961 (VI of 1962)—Bombay District Municipal Act (III 
of 1901)—Guyarat Panchayat Laws (Amendment) Ordinance, 1963—Gujarat Panchayat 
(Suspension of Provisions and Reconverswn of Certain Local Areas into Municipal Districts) 
Act, 1962— Gujarat Municipalities Aci, 1963. 


By Majonrity.—1]t 1s the policy of the Act that panchayats should be established 
within a reasonable time 1n all local areas with populations not exceeding 30,000 
and not included in a notified area or a cantonment. This policy guides and con- 
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trols the discretionary power of the State Government under section 9 (1) . Having 
regard to this policy section 9 (1) cannot be said to suffcr from the vice of excessive 
delegation of legislative power to the State Government. Pursuant to this policy 
the Gujarat Government has established panchayatsın all villages within the State. 
The table at page 4 of the “ Panchayat Raj at a glance as on 31st March, 1966 ” 
published by the Ministry of Food, Agriculture, Community Development and Co- 
operation (Department of Community Development), Government of India, New 
Delhi, shows thatin the State of Gujaratthere are 11,785 panchayats, covering 
18,247 villages and that 100 per cent of the villages and all the rural population 
are now included in the panchayats. 


Section 9 (1) read with section 307 shows that a local area co-extensive with 
or included within the limits of a municipal borough or a municipal district with a 
population not exceeding 30,000 may be declared to be a gram or nagar The demo- 
cratic decentralization committee set up under the Government resolution dated 
15th July, 1960 recommended in pafagraphs st, 6 of its report that the life of towns 
with populations over 303000 1s different from that of villages They are better 
served by municipahties.* For this reason they are excluded from the purview of 
section 9 (1). : 


We have no reason to doubé that appropriate steps will be taken by the State 
Government with regard to the Wadhawan area. But the non-conversion of any 
of these municipalities into nagar panchayats does not vitiate the Notification. of 
14th June, 1965. This Notification 1s lawful and is justified by section 9 (1). 
Kambalia has a population of 12,249 and wasrightly declared to be a nagar. 
Having regard to the policy of the Act, it was the duty of the State Government 
to declare 1t to be a nagar, and the Government has carried out its duty. 


Having regard to the policy of the Act, 1t is plain that the discretionary power 
under section 9 (2) 1s vested. inthe State Government for the purpose of reorganizing 
the local areas into new units of local self-Government. For such purposes, 1t may 
be necessary to establish new panchayats, reconstitue old panchayats, amalgamate . 
or divide existing grams and pending such reorganizationit may sometimes be even 
necessary that an area should cease to be a gram or nagar. It 1s ympossible to visu- 
alise all the contingencies when action under section 9 (2) should be taken and the 
necessary discretion was properly left to the State Government. We are satisfied 
that section g (2) cannot be held unconstitutional on the ground of excessive dele- 
gation. We rhay add that no action has been taken against the appellant under 
section 9 (2). 


Purshottam Trikamdas, Senior Advocate (Ravinder Narain, Advocate of M/s. 
J. B. Dadachanj 6? Co., with him), for Appellants. 


N.S. Bindra, Senior Advocate (KX. L. Hathi, Advocate and S.P. JYayyar, 
Advocates for R. H. Dhebar, Advocate, with him), for Respondents. 


G.R. Appeal dismissed 


END OF VOLUME (1967) 1 M.L J. (N n.C.) 
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BAR COUNCIL OF INDIA—AMENDMENT OF RÜLES REGARDING 
STANDARDS OF LEGAL EDUCATIQN.” 


“ Resolution No. 40/1967.— : 

A. RESOLVED that the recommendations of the Legal Education Committee 
as contained 1n Resolution No 2/1967 (LEC) be approved and that the Rules of the 
Council ın Part ITI-A on the Standards of Legal Education and recognition of degrees 
1n law for admission as Advocates be and are hereby amended by the substitution 
of the following in lieu of the rules now 1n force .— 

Rule 1 —No person shall be eligible for enrolment under the Advocates Act, 
1961, unless at the time of Jomng the course of instruction in law for a degree"in law 
he 15 a graduate of a University. 

Rule 2 —The duration of the course of instruction 1n law adequate for the 
purpose of Rule 1 shall be a three year course as hereinafter prescribed. 

Rule 3 —The strength of a Law class shall not ordinarily exceed eighty pupils 

Rule 4.—The course of instruction shall include (a) the following fen subjects : 

(1) Indian Legal and Constitutional History. 

(2) Contracts 

(3) Torts 

(4) Family Law including Hindu and Muhamamdan Law 
(5) Crimes and Procedure 

(6) Constitutional Law of India 

(7) Property Law 

(8) Evidence 

(9) Legal Theory (Jurisprudence and Comparative Law) 
(10) Civil Procedure and Limitation, Arbitration. 

(b) Not less than six more subjects, 4 of which shall be from amongst the 

following :— 
(1) Administrative Law 





* Resolution No 40/1967 of the Bar Council of India dated 12th March, 1967, amending the 
Rules of the Councilin Part I-A on the Standards of Legal Education and recognition of 
degrees ın law for admission as Advocates. 


M—(SUPP.) 


ü THE MADRAS LAW JOURNAL. (Supplement) [1967 


(2) Equity 
(3) Public International Law 
(4) Company Law 
(5) Labour Law 
(6) Taxation 
(7) International Organisation 
(8) Bankruptcy 
(9) Law of Co-operation and Public Control of Business 
— -(10) Mılrtary Law Hm a 
- A (1l) Insurance : 
(12) Trusts and other-Fiduciary obligations 
(13) Trade Marks and Patents . 
(14) International Economic Law 
(15) Crimmology and Criminal Administration 
(16) Interpretation of Statutes and Principles of Legislation. 
(17) Legal Remedies, and 
(18) Private International Law. 
Rule 5 —Duung the last'year of the course mentioned in Rule 2 instruction 


may be imparted for a period of six months in the Rules of Courts and 1n Drafting 
of Pleadings and Documents. . 

Rule 6.—The examinations shall ordinarily be held at the end of every year. 
The Universities shall hoWever, be at liberty to hold examinations at the end of every 
6 months. Suitable allocation of subjects for the period of one year or six months 
as the case may be shall be made. 


Rule 7.—Every University shall endeavour to supplement the lecture method 
with the case method, tutorials and other modern techniques of imparting legal 
education. 


* Rule 8 -—Full-üme teachers of law shall ordinarily be hoiders of a Master's 
degree 1n Law, and part-time teachers shall have a minimum practice of 5 years at 
the Bar. 

Rule 9.—Universities shall endeavour to establish or recognise only those 
colleges which have whole time day classes 1n law and preferably full-time law schools 
which exclusively teach law. 

Rule 10.—The three-year degree course mentioned 1n Rule 2 shall be instituted 
not ater than the beginning of the academic year 1967 provided that on the re. 
commedation of the University Grants Commission a later academic year may be 
prescribed for any individual University. 


B. RESOLVED FURTHER that the rules as thus amended do come into force 
on Sunday, the 12th March, 1967." 2 


Şub d 
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RESIGNATION OF K. SUBBA RAO, C.J. 


Within less than ten months of his appointment as the Chief 
Justice of India, Justice Subba Rao has resigned his post to contest 
for the Presidentship of India. *The two offices constitute the highest 
posts under the country's Constitution, the former being the apex 
of the Judiciary and the latter that of the Executive. They naturally 
carry with them the greatest ” prestige and «should command the 
utmost respect and reverence. ‘They should bee kept above political 
controversies and polemics. The office of President is no doubt more 
spectacular and glamorous than that of the Chief Justice, as repre- 
senting the dignity of the Nation, its culture and 1deals. The Chief 
Justiceship, though relatively more subdued, is actually more impor- 
tant in the life of the people as the existence ofa fearless and 
independent Judiciary is the very basic foundation of the Constitu- 
tion, and the Supreme Court as the watch-dog and guardian of the 
Constitution with absolute judicial independence as its .logical 
corollary is vested with the function of authoritatively and finally 
interpreting the Constitution and protecting the people against both 
executive as well as legislative tyranny. It 1s inherent in the very 
nature of the duties of a Judge that he should never look to any 
other type of preferment or appointment or be called upon to serve 
in other posts carrying higher emoluments or other attractions, It 
will be a wholesome and healthy convention if the Judiciary is kept 
aloof from the shifting politics and political currents of the time. 
It will be an equally desirable convention to select the President 
from among persons in public hfe not identified with political 
ideologies or party programmes. tis a great pity that the present 
political squabbles in the country have drawn these offices into their 
vortex. Opinions are bound to differ about the propriety of poli- 
tical parties desiring to run the Chief Justice as a party sponsored 
candidate for the post of President. It has been said that Chief 
Justice Earl Warren expressed preference to be a Judge and would 
not allow his name to be considered for party nomination for 
contesting for the Presidentship of the United States of America. 
Probably it would be less open to criticism if a retired Chief 
Justice is summoned from his retirement to take up an executive 
appointment. Even that has not always come in for approval as 
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when Sri Fazl Ali and Sri M. C. Chagla were appointed to 
executive posts. 

Be that as it may, Subbba Rao, gəl J./s resignation will be 
received with mixed feelings by the members cf the Bar. His retire- 
ment takes away fiom the Bench a very able Judge who as Chief 
Justice was making his impact felt. A believer in the Rule of Law 
in which fundamental rights and principles of social justice are” 
integrated he has, in his judgments on constitutional matters," 
evinced consistently that approach. *He was fully aware that in, 
determuning the content of a fundamental right itis inevitable that 
the prevailmg conditions at the time and the social philosophy and the 
scale of values of the Judge play 4 large part. Itis only recently 
that he delivered a maajority judgment of the Supreme Court, setting 
all minds thinking, that a fundamental right cannot be repealed or 
abridged even by an amendment of the Constitution under Article 36 8 
His judgments reveal a refreshing and pragmatic outlook and lay 
greater emphasis on principles than on precedents, Should he be 
elected President of the country the impact of his personality will be 
felt even there. İt can be said of him confidently that ‘‘whatever 
record comes to light he never shall be shamed”, and what is a loss 
to the Judiciary and the Bar may prove a gain to the Country. 


The new. Chief Justice of İndia. 


We offer our hearty aud respectful felicitations to Justice Kailash 
Nath Wanchoo on his appointment as the Chief Justice of India in 
succession tö Subba Rao, C J. with effect from the 12th of April. 
He was the seniormost puisne Judge and his judicial experience is 
considerable. From 1947 to 1950 he was a Judge of the Allahabad 
High Court, and from 1950 to August 1958 he served as the Chief 
Justice of the Rajasthan High Court Since then he has been a 
Judge of the Supreme Court "ofindia. We are cure that during his 
stewardship the Supreme Court will fully sustain the great prestige it 
has gathered as a citadel of justice. 


